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LOCAL AMENDMENTS (SUPPLEMENT) 


Page 2601, O. 34, R. 4. 


4. (2) After the words “the Court may” insert the words “of its own motion, or.” 


BENGAL. 


Page 1562, O. 7, R. 9. 


Cancel Clause 1 (a) (ii) and substitute the following:_ 

( u ) draft forms of summons and fees for the service thereof.” 


BENGAL. 


Page 1568, O. 9, R. 9. 


Re-number sub-rule (2) 
application” the words “with 
be)”. 


as sub-rule (3) and insert after the words “notice of the 
a copy thereof (or concise statement as the case may 


Insert the following as sub-rule (2) :_ 

applioatio7u\ e de P r a thif r u‘e a eith f e°r- 0rViC<i 0n ° PP ° 8lte PaHia8 ’ his 

(i) as many copies thereof on plain paper as there are Opposite Parties, or, 

(U) fint f° Ur o reaS ° U ° f the leil ^ h of thc application or the number of 

behalf 1 * 6 -! 3 ° r » f ° r V ly 0tl '° r sufflcieut rea3011 grants permission in this 

behalf, a like number* of concise statements. , 9 


BENQAL Page 1668, O. 9, B. 13. 

Bcnmnber Bale 13, Buie 13(1) and add the following as Bale 13(2):— 

application“u?der d tUs d ruTe Sri" SCrViCe ° n * he ° PP ° sitl! Part ^« ™th his 

(i) as many copies thereof on plain paper as there are Opposite Parties, or, 

th^^^YaTes 1r‘^Ty "Vht TnStY^ «* 

mission in this behalf, a like number of concise statements!” gr ‘ m 3 ***" 


Jt'age 1601 , O 




a* 


BENGAL. 

^"togetter^fl ‘!‘ hereof ” , aud ^stitute therefor the following words — 

gether with the copy thereof (or concise statement as thc Ye may be)”. 






Page 1892, O. 21, R. 10. 


BENGAL. 

hi tlie first proviso cancel the words “and the decree shall not be executed until the 
Court lias heard their objections (if any) to its execution” and substitute therefor the 
following words:— 

“and until the Court has heard their objections (if any) the decree shall not be 
executed provided that if, with the application for execution, an affidavit by the transferor 
admitting the transfer or an instrument of transfer duly registered be filed, the Court may 
proceed with the execution of the decree pending the hearing of such objections.” 


Page 1909, O. 21, R. 17. 

BENGAL. 

In sub-rule (1), cancel the words “the Court may reject the application or may 
allow the doffect to be remedied theu and there or within a time to be fixed by it” and 
substitute therefor the following: — 

the Court shall allow the defect to be remedied then and there or within a time 

to be fixed by it. If the defect is not remedied within the time fixed the Court may 
reject the application.” 


Page 1920, O. 21, R. 22. 

BENGAL. 

Add the following sub-rule (3):— 

i “ Onussiou to Jssue a notice in a ease where notice is required under sub- 

ru e (1) or to record reasons in a case where notice is dispensed with under sub-rule (2) 
shall not affect the jurisdiction of the Court in executing the decree.” 


BENGAL. 


Page 1940, O. 21, R. 24. 


Add the following to sub-rule (3) : — 


“and a day shall also be specified 

Court. ” 


on or before which it shall be returned to tho 


BENGAL. 


Page 1944, O. 21, R. 26. 


In sub-rule (3) cancel the words “the 
impose 3 ich conditions upon the judgment-debtor 
the following words: — 


Court may require such security from, or 
xis it thinks fit” and substitute therefor 


“the Court shall require security from the 
is shown to the contrary.” 


judgment-debtor 


unless sufficient causo 


Page 1951, O. 

BENGAL. 

Tn sub-rules (2) and (3) substitute the 
months.” 


21, R. 31. 

words “three months” for the words “six 


Page 1954, O. 21, R. 32. 

BENGAL. 

In sub-rule (3) substitute the words -three months” for the wonls “one year.” 
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BENGAL. 


Page 1975, O. 21, R. 39. 


Omit the words “in the civil prison” in sub-rule (5). 


BENGAL. 


Page 1990, O. 21, R. 45. 


Add the following to 

‘‘and the applicant 
order to defray the cost of 


sub-rule (1) :— 

shall deposit in Court such sum as the Court shall require in 
watching or tending the crop till such time.” 


Page 2017, O. 21, R. 53. 

BENGAL. 

Tn sub-rule (1) (&) after the words “to such other Court” insert the words “and 
to any Court to which it has been transferred for execution”; also insert therein the 
words “or Courts” after the words “requesting such other Court”. 

In sub-rule 1(h) (ii) cancel the words “to execute its own decree’’ and substitute 
therefor the words “to execute the attached decree with the consent of the said 
decree-holder expressed in writing or the permission of the attaching Court”. 

In sub-rule (4) insert after the words “by sending to such other Court” the words 
“and to any Court to which it has been transferred for execution”. 

In sub-rule (6) substitute the words “in contravention of the said order with 
knowledge thereof” for the -words “in contravention of such order after the receipt of 
notice thereof’’. 


Page 2025, O. 21, R. 54. 

BENGAL. 

Add the following as sub-rule (3) :— 

“(3) Such order shall take effect, where there is no consideration for such 
transfer, or charge, from the date of the order, and where there is consideration for such 

transfer, or charge, from the date when such order came to the knowledge of the person 

to whom or in whose favour the property was transferred or charged, or from the date 

W'hen the order is proclaimed under sub-rule (2) whichever is earlier ” 


BENGAL. 


Page 2033, O. 21, R. 57. 


Add the following words at the end of R. 57, O. 21:_ 

“Unless the Court shall make an order to the contrary”. 


BENGAL. 


Page 2039, O. 21, R. 58. 


Add the following words at the end of sub-rule (2) :— 

“upon such terms as to security, or otherwise, as to the Court shall seem fit”. 




BDr N<T r ’ S lssue Da,e I 601r No" er ’* Date 
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Page 2104, O. 23, R. 69. 

BENGAL. 

Substitute the words * 1 one calendar month** for the words “seven days’* in sub- 
rule (2) . 


Page 2127, O. 21, R. 75. 

BENGAL. 

In sub-rule (2) after the words * 1 where the crop from its nature does not admit of 
being stored” insert :— 

“or can be sold to greater advantage in an unripe state ( e.g ., as green wheat)**. 
In sub-rule (2) cancel the word “and” between the words “tending” and “cut¬ 
ting” and substitute the word “or”. 


Page 2146, O. 21, R. 89. 

BENGAL. 

In sub-rule (1) cancel the words “either owning such property or holding an interest 
therein by virtue of a title acquired before such a sale” and substitute the words “whose 
interest, is affected by such sale, (provided that such interest has not been voluntarily 
acquired by him after such sale)”. 


Page 2165, O. 21, R. 90. 

BENGAL. 

Arid the following to sub-rule (1) :— 

“or on the ground of failure to issue notice to him as required by R. 22 of this 

Order **. 

Cancel the proviso to R. 90 (1) and substitute therefor the following:— 
“Provided— 

(i) that no sale shall be set aside on the ground of such irregularity, fraud or 

failure unless, upon the facts proved, the Court is satisfied that the appli¬ 
cant has sustained substantial injury by reason of such irregularity, fraud or 
failure, 

(ii) that no sale shall be set aside on the ground of any defect in the proclamation 

of sale at the instance of any person who after notice did not attend at the 
drawing up of the proclamation or of any person in whose presence the pro¬ 
clamation was drawn up, unless objection was made by him at the time in 
respect of the defect relied upon”. 


Page 2240, O. 21, R. 98. 

BENGAL. 

Insert the words “or on his behalf” after the words “at his instigation” occurring 
twice in the rule. 


Page 2620, O. 21, R. 99. v 

BENGAL. 

Insert the words “to have a right” after the words “in good faith”. 


Page 2243, O. 34, R. 4. 

BENGAL. 

Ite-number sub-rules (3) and (4) as sub-rules (4) and (5) respectively and insert 
the following as sub-rule (3) : — 

“(3) The Court may in its discretion direct in the decree for sale that if the pro¬ 
ceeds of the sale are not sufficient to pay the mortgage debt, the mortgagor shall pay the 
balance personally”. 
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Page 2746, O. 39, R. 1. 

BENGAL. 

Tie-number R. 1 as R. 1(1) and add the following as sub-rules (2) and (3):— 

*‘(2) In case of disobedience, or of breach of the terms of such temporary injunc¬ 
tion or order the Court granting the injunction or making such order may order the 
property of the person guilty of such disobedience or breach to be attached, and may also 
order such person to be detained in the Civil Prison for a term not exceeding six months, 
unless in the meantime the Court directs his release. 

(3) The property attached under sub-rule (2) may, when the Court considers 
it fit so to direct, be sold and, out of the proceeds, the Court may award such compensation 
to the injured party as it finds proper and shall pay the balance, if any, to the party 
entitled thereto**. 


Page 3018, O. 43, R. 1. 

BENGAL. 

Insert the following after clause (1) :— 

“(1) (a) an order under R. 57 of O. XXT directing that an attachment shall 
cease or directing or omitting to direct that an attachment shall continue**. 


Page 3226, Sch. I, App. II, Form 14—Register of Civil Suits 

BENGAL. 

Cancel columns 20-27 and substitute the following: — 
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BOMBAY. Page 2843 > °‘ «• B ' *• 

After R. 3 of O. 41, the following rule shall be inverted, namely: — 

at nnw l' A * Where * n appellant applies for delay to be excused, notice to show cause shall 
I w respondent and the matter shall be finally decided before notice 

issued to the Court from whose decree the appeal is preferred under Rh 13”. 

ficate ° f *V i 3 ,, 0 f t 0 ' 41 ’' after the words “to show cause why the said certi- 

thiniL n °l e ranted the following words shall be inserted, namely” unless it 

thinks fit to refuse the certificate. * * J it 




Author 



Accession No. 


Call No! 



Borrower’s 

No. 


Issue 

Date 





6 


LAHORE. 


Page 1668, O. 9, R. 13. 


To sub-R. (1) tlie following further proviso shall be added -.— 

Provided further that the cost of such certified copy shall be recoverable as a fine 
from the party at whose instance the original document has been produced.. 

Provided also that no ex parte decree shall be set aside under this rule on tho 
ground that the summons was not duly served, if the Court is satisfied that the defendant 
had infoimation of the date of hearing sufficient to enable him to appear and answer the 
plaintiff’s claim. 

Explanation :—Where a summons has been served under O. 5, R. 15 on an adult 
male member having an interest adverse to that of the defendant in the subject-mafteu 
of the suit, it shall not be deemed to have been duly served within the meaning of this 
rule. 


LAHORE. 


Page 1692, O. 16, R. 1. 


Add the following proviso:— 

“Provided that no party who has begun to call his witness shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has not pre¬ 
viously issued, or to produce any witness not named in a list, which must bo filed in Court 
on or before the date on which the hearing of evidence on his behalf commences and 
before the actual commencement of the hearing of such evidence, without an order of the 
Court made in writing and stating the reasons therefor.” 


Page 2713, O. 37, R. 1. 

LAHORE. 

Delete the full-stop after the words “Delhi Province” in clause (<?) and add : 
“and the Courts of the District Judges and the Subordinate Judges of the first 
class in the Civil Districts of Lahore and Amritsar in the province of the Punjab”. 


Page 2821, O. 41, R. 1. 

LAHORE. 

Add the following proviso to sub-R. (1):— 

“Provided that when two or more cases are tried together and decided by the same 
judgment and two or more appeals arc filed against the decrees, whether by the 
same or different appellants, the officer appointed in this behalf may, if satisfied that 
the questions for decisions are analogous in each appeal, dispense with the- production of 
more than one copy of the judgment.” 


Page 1332, O. 3, R. 4. 

MADRAS. 

In sub-Rr. (1) and (2) to R. 4 substitute the words “a document subscribed 
with his signature in his own hand” for “in writing signed”. 

Insert as Cl. (6) to O. 3, R. 4:— 

“(6) No Government or other pleader appearing on behalf of the Secretary of 
State for India in Council, or on behalf of any public servant sued in his official capacity, 
shall be required to present any document empowering him to act”. 


Page 1667, O. 13, R, 9. 


MADRAS. 

Add the following aa sub-R. (4) :— 

“(4) Subject to the provisions of R. 8 above, where a document is produced by 
a person who is not a party to the suit and such person applies for the return of the document 
as hereinbefore provided and undertakes to produce it whenever required to do so, the 
Court shall, except for reasons to bo recorded by it in writing, require the party on whose be¬ 
half the document was produced, to substitute with the least possible delay a certified copy 
for the original, and shall thereupon cause the original document to be returned to the 
applicant and may further make such order as to costs and charges in this behalf as it 
thinks fit. If the copy is not so provided within the time fixed by the Court, the original 
document shall be returned to the applicant without further delay.** 


MADRAS. 


Page 1839, O. 21, R. 2. 


After ‘‘judgment-debtor’* insert “or his legal representative or his surety for the 
decree debt.** 

Substitute the following for the existing R. 2(2): — 

“Any party to the suit or his legal representatives or any person who has become 
surety frr the decree debt also may inform the Court of such payment or adjustment, and 
apply to the Court to issue a notice to the decree-holder to show cause, on a day to be 
fixed by the Court, why such payment or adjustment should not be. recorded as certified; 
and if, after service of such notice, the decree-holder fails to show cause why the payment 
or adjustment should not be recorded as certified, the Court shall record the same 
accordingly * *. 


Page 2436, O. 26, R. 15. 

MADRAS. 

Re-number the existing R. 15 in O. 26 as R. 15 (1) and insert the following as 
sub-R. (2):— » 

‘ ‘ (2) Before executing and returning any commission issued by foreign Courts 
under the provisions of S. 78, the Court or the Commissioner required to execute the 
commission may levy such fee as the High Court may from time to time prescribe in 
this behalf in addition to the fees prescribed for the issue of summons to witnesses and 
for expenses of such witnesses under R. 2 of O. 16.** 


Page 2515, O. 32, R. 6. 

MADRAS. 

• ' I 

Add the proviso to sub-R. (2) 

“Provided that the Court may, in its discretion, dispense with such security in 
cases where the next friend or guardian for the suit is the manager of a joint ITindu 

family or the karnavan of a Malabar Tarwad and the decree is passed in favour of the 
joint family or the tarwad**. 


Page 2869, O. 41, R. 9. 

madras . 

Substitute the following for O. 41, R. 9 (2):— 

Registers in accordance with forms Nos. 22, 23, 24 and 25 in Appendix H are 
prescribed for use in all Civil Courts having jurisdiction over the classes of suits specified 


madras. 


Pago 3008, O. 41, R. 35. 


Substitute the following for sub-R. (2) :_ 

of <2) 11 Th ® d T e ° 8ha11 , contaiu the number of the appeal, the names and description 

f the appellant and respondent, their addresses for service and a clear specification of 
the relief granted on other adjudication made. speculation of 
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Page 1366, 0. 6, E. 17. 


NAGPUR. 

The following proviso shall be inserted , namely:— 

“Provided that where a special service has been issued and the defendant 
refuses to sign the acknowledgment it shall not be necessary to affix a copy as directed 
hereinbefore ’ ’. 


Page 1380, O. 5, R. 21. 

NAGPUR. 

After R. 21 the following shall bo inserted as R. 21-A, namely:— 

“21-A. The Court may, notwithstanding anything in the foregoing rules, cause 
the summons of its own Court or of any other Court in British India to be addressed to the 
defendant at the place where he ordinarily resides or carries on business and sent to him 
by registered post prepaid for acknowledgment provided that such place is a town or village 
in the Akola revenue taluq. An acknowledgment purporting to be signed by the defendant 
or an endorsement by a x )0S tal servant that the defendant refused service may be 
deemed by the Court issuing the summons to be prima facie proof of service". 


Page 1579, O. 9, R. 13. 

NAGPUR. 

For the words “he was prevented by any sufficient cause from appearing" the 
words “there was sufficient cause for his failure to appear" shall be substituted 

Existing R. 13 shall be renumbered as 13(1) and the following shall be inserted 
as sub-R. (2), namely:— 

“(2) the provisions of S. 5 of the Indian Limitation Act, IX of 1908, shall apply 
to applications under sub-R. (I)”- 


N.W.F.P. 

Add :— 

“Provided that the 


Page 1344, O. 3, R. 5. 


pleader is acting and not merely pleading for the party". 


Pago 1363, O. 5, R. 15. 

N.W.F.P. 

For the words “wherein any suit the defendant cannot be found" substitute 
“where the defendant is absent from his usual place of residence". 


Page 136G, O. 5, R. 17. 

N.W.F.P. 

Add “the signature of a headman of the village shall be obtained on the summons 
and proclamation shall be made by beat of drum in the neighbourhood of the said liouso". 


Page 1346, O. 4, R. 1. 

OUDH. 

(1) Same as original sub-R. (1) of Allahabad High Court. 


THE 

CODE OF CIVIL PROCEDURE 

ACT V OF 1908. 

VOLUME III. 


THE FIRST SCHEDULE (Continued). 


ORDER XXXI. 

Suits by or against Trustees, Executors and Administrators. 

R. 1 . [S. 137J In all suits concerning property vested in a 

trustee, executor or administrator, where the 
Representation of contention is between the persons beneficially 

concerning 6S p^openy interested in such property and a third person, 
vested in trustees etc. the trustee, executor or administrator shall re¬ 
present the persons so interested, and it shall 
not ordinarily be necessary to make them parties to the suit. But 
the Court may, if it thinks lit, order them or any of them to be 
made parties. 

[1877— S. 437; R. S. C., O. 16, R. 8. See S. 52, O. 1, R. 10, 
O. 2, R. 5 and O. 7, R. 4]. 

Synopsis. 

1 . Scope and object of the rule. parties. 

2 When beneficiaries may be added as 


‘•Administrator” definition. See the Succes¬ 
sion Act (XXXIX of 1925), S. 2 (a). 

Administrator without grant of letters of 
Administration. See O. 7, R. 4, Note 3, 
Pt. (1). 

“Executor” definition. See the Succession 
Act (XXXIX of 1925), S. 2 (c). 

Executors not taking probate—Effect. -See 
S. 52, Note 7, Pt. (1). See also O. 7, 
R. 4, Note 3, Pts. (2) and (3); see 
also O. 31, R. 2, Note 2, Pts. (4) to (6). 

C.P.C.—310a 


Minor trustees, procedure. See O. 31, R. 2, 
Note 2, Pt. (2). 

Property not vesting in trustees. See 
Note 1, F.-N. (5). 

Representation of beneficiaries by trustees. 

See Note 1, Pts. (1) and (2). 

Suits not within the section. See Note 1, 
Pt. (4). 

“Trustee” definition. See the Indian Trusts 
Act (II of 1882), S. 3. 
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Suits by or against Trustees, etc. 


SCH. 


0. 31, R-1, 
Notes 
1 — 2 . 


1. Scope and object of the Rule. —This rule entitles a trustee to repre¬ 
sent the beneficiaries in all suits concerning properties vested in the trustee, 
where the contention is between the beneficiaries and third persons. 1 But 
the Rule is an enabling one, and does not disentitle a person who happens to 
be a trustee from suing in his individual capacity at his option. 2 Nor can it be 
construed to mean that, for the purpose of suits under the Code of Civil Pro¬ 
cedure, no person who is not a party can be represented by any person who 
is not a trustee, executor or administrator. 3 

In order that this rule may apply it is essential that 

(1) the suit should be concerning property vested in the trustee, 

executor or administrator. A suit for a declaration of the plain¬ 
tiff’s right to worship in a temple and for an injunction restrain¬ 
ing the defendant from interfering with such right, is not a 
suit concerning property vested in a trustee, executor or adminis¬ 
trator, and the rule will not apply to such a suit 4 ; 

(2) the contention in the suit must be between the beneficiaries and 

a third person, 5 although the beneficiaries are unascertained or 
unascertainable persons'’ or body of persons. 7 The rule does not 
apply where the contention is between the beneficiaries them¬ 
selves or between the beneficiary and the trustee, executor or 
administrator. 8 

Under section 43 of the Specific Relief Act, 18/ /, a declaration gianted 
in a suit in which any of the parties are trustees is binding on the beneficiaries. 

2. When beneficiaries may be added as parties.—In suits by or against 
trustees, executors or administrators concerning property vested in them, it is 
not necessary that the beneficiaries should be impleaded as parties. 1 But the 
Court may, if it thinks fit, order them or any of them to be made parties. 
The beneficiaries may apply to be added as parties where there are reasonable 



Order 31, Rule 1—Note 1 
(1) Couasji v. Bella, (1919) 50 I»d Cas 609 
U!> 510): 11 Bur L Tim 249; Jemungs v. Jordan, 
8HI) 0 App Caa 098 (A suit for redemption]; 
ohanand v. Akhoy Kvmur, (1902) 0 Cal-W N 
S8 (489) l A decree for foreclosure obtained 
;aiust an executor ia binding upon the benefici- 
ies]: Sakli v. Bum hisan Bax. (19-0) 5o 1ml 
as 504 (505): 2 U P L Rep (Pat) 31 [No 
ie but an executor is competent to prosecute a 
lit as representative of the deceased]; Kunjunnerx 
Nilakundun. (lb/8-80) 2 Mad 167 (168): 5 
id Jur 130 [Urulers and not "Karaima Samudayi 
re entitled to sue on behalf of Malabar Deva- 
vnm • Bamn Vurar v. Krisknen, (1881) 3 Mad 
70 (270): 4 Iud Jur 022, (Do.); Paliyiharipat 
Oliekur, (1882) 4 Mad 141 (113), (Do.). 


(2) Sabin Chandra V. Sheikh Amir, (1911) 9 
Ind Cas 132 (133) Cal [The beneficial owner can 
»lso sue even though property is vested in trustee). 
See Sidhutaltu v. Gopiekaran Dan. (1913) 18 Ind 
Cas 969 (970): 17 Cal L Jour 233. 


( 3 ) Rnahunadan Singh v. Parameshwar Dyal 
Singh, (1917) 39 Ind Cas 779 (782): 2 Pat L 
Jour 300: 1 Pat h W 036: 1917 Pat H C C 
137 [Dissenting from 28 Cal 517 (528)]. 


(4) Saklul v. Bella, (1921) 63 Ind Cas 963 


(9C7): 13 Bur L Tim 183. 

(5) Sat hi an am <i V- Saruvanubagi , (1805) 18 
Mad 266 (272): 4 Mud L Jour 223; Beresford 
v. Ramasubba, (1800) 13 Mad 107 (206); Arde • 
shir Jehangir v. lliru Bai, (1884) 8 Bom 474 
(480). See also Bai Harkar v. Manecklal, (1888) 
12 Bom 621 (623): 1887 Bom P J 331 [Pro¬ 
perly which has passed by survivorship does not 
vest in the executor]. 

(6) Cardigan v. Carzon Howe , (1901) 2 Oh 
470: 70 L J Ch 763: 19 W It 715: 17 T L R 
055. 

(7) Fuss el I v. Dowding, (1884) 27 Ch. D 237: 
51 L T 332: 53 L J Ch 924: 32 \V R 790. 

(8) Advocate-General v. KaramaUg , (1902) 4 

Bom L K 857 (863); Jlamond v. ITafter, (1857) 
3 Jur N S 686. 

Note 2. 

(1) Baroda Kanta v. Chunder Kanta, (1902) 
29 Cal 682 (686): 6 Cal W N 706; Ahronee She - 
mail v. Ahmed Omcr, 1931 Bom 533 (537): 33 
Bom L It 1056 [Mortgage suit against executor-— 
All beneficiaries not necessary parties—O. 34, 
It. 1, subject to 0. 31, R. 1]. 
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grounds to suppose that their interest will not be sufficiently represented by 
the trustees or will be endangered unless they are made parties. Thus the 
beneficiaries can be added as parties where the trustee has no interest in the 
case or has an interest adverse to that of beneficiaries 2 or where the question 
in the suit is one of accounts and the trustee is the accounting party, 3 or where 
the beneficiaries are absolutely entitled to a major portion of the property and 
complain of breach of trust on the part of the trustee, 4 or where the interest 
of the beneficiaries are likely to be affected by their not being impleaded in the 
suit. 5 The trustee, executor, or administrator may also apply in a proper case 
for adding the beneficiaries as parties for the purpose of protecting himself 6 ; 
but the beneficiaries may come in only where there is a trust admitted or 
proved to exist: where the factum of the trust itself is in dispute the benefi¬ 
ciaries are not necessary parties. 7 

Where a beneficiary is added in a suit by or against trustees under 
this rule it does not amount to the addition or substitution of new plaintiff 
or defendant within the meaning of section 22 of Limitation Act. 3 

Where a decree has been obtained by a trustee under this Rule the 
beneficial owner is entitled to sue for recovery of the benefit thereunder. 0 

R. 2. [S. 438.] Where there are several 

executors 1 °and"Td- trustees , executors or •administrators, they shall 
ministrators. all be made parties to a suit against one or 

more of them: 

Provided that the executors who have not proved their 
testator’s will, and trustees , executors and administrators out¬ 
side British India , need not be made parties. 

[1877—S. 438. See S. 52, O. 2, R. 5, O. 7, R. 4.] 

Synopsis. 

1. Legislative changes. 3. “Outside British India.” 

2. Several trustees, executors or adminis- 4. Administration decree. 

trators. 


Proviso. See Note 2, Pts. (4) to (6). See O. 7, R. 4, Note 3, Pts. (2) and (3). 
also S. 52, Note 7, Pt. (1). See also 


(2) Bereaford v. Ramasuba, (1890) 13 Mad 

197 (202, 206); Clegg v. Rowland, (1866) L 
It 3 Eq 368: 36 L J Ch 137: 15 L T 385: 15 W 
B 251; Payne v. Parker, (1866) 1 Ch App 327; 
Narayanaaainy v. Irulappu, (1902) 12 Mad L 

Jour 355 (359); Sankaralinga v. Raja Rajeswara, 
(1908) 31 Mnd 236 (260): 12 Cal W N 946: 4 
Mad L Tim 101: 8 Cal L Jour 230: 10 Bom L R 
781: 18 Mad L Jour 387: 35 Ind App 176 P C. 

(3) May v. Newton, (1887) 34 C D 347: 56 
L J Oh 313: 56 L T 140: 35 W R 363. 

(4) Oltandri v. Abdul. 1927 Bom 49 (51): 28 
Bom L Rep 1360: 98 Ind Cas 915: 51 Bom 16. 


(5) Pramatlta Nath Sarkar v. Suprakaah Ghosh, 
(1931) 58 Cal 77 (82): 1932 Cal 337. 

(6) Purushotham v. Kala Govindaji, (1902) 26 
Bom 301 (304): 3 Bom L Rep 932. 

(7) William Cooper v. Kisson Lai, (1902) 4 
Bom L Rep 358 (360). 

(8) Janhubi v. Brojomohini, (1903) 7 Cal W 
N 817 (820, 821). 

(9) Juggobundhoo v. Nil Comul, 1864 Sutli 
W Rep 190 (191). 


0. 31, R. 1, 
Note 2. 


0. 31, R. 2. 
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So& 


0, 31, R. 2 
Notes 
1-4. 


1. Legislative changes.— 

1. The word “trustees” has been added before the word “executors”. 

2. The words “outside British India” have been substituted for the words 

“beyond the local limits of the jurisdiction of the Court”. 

2. Several trustees, executors or administrators. —This rule deals only 
with suits against and not with suits by trustees, executors or administrators. 
All executors who have proved the will or all administrators should be made 
parties. 1 Where one of them is an infant, a guardian ad-litem must be appoint¬ 
ed for him, and properly served; otherwise the suit will be dismissed for 
defect of parties. 2 It has been held in the undermentioned case 3 that the 
rule applies only to suits, and not to applications, and that therefore it is 
competent for the Court to entertain an application for the appointment of 
a Receiver in a suit, even though all proving executors are not made parties 
thereto. The proviso to the rule clearly indicates that executors who have 
not proved their testators’ will need not be made parties. 4 But when an 
executor intermeddles with the estate 5 or has acted as executor 6 he may be 
made a party even if he has not proved the will. 


3. “Outside British India.” —If a defendant insists that an executor 
is a necessary party, the onus is upon him to show that the latter is living 
within British India. 1 A Court will be justified in refusing to add, as 
defendant, an executor who had absconded 2 and whose whereabouts are 

not known. 

4. Administration decree.r—Where general administration is sought, 
a general personal representative is necessary. 1 Representation by an 
administrator ad-litem or by an executor or administrator de son tort is 

insufficient. 2 


0.31, R 3. 


R. 3. [S. 439.] Unless the Court directs otherwise, the 

husband of a married trustee, administratrix 
Husband of married or eX ecuti*ix shall not as such be a party to a 

executrix not io join. . j 

suit by or against her. 




Order 31, Rule 2—Note 2, 

(1) Latch v. Latch, (1875) 10 Ch 464: 44 L 
J Cli 445: 23 W It 686; Adiraju v. Rattu, 1022 
Mini 405 (405): 77 Ind Cas 042 [Even where 
there is a karur authorising one of several trustees 
to represent the temple in suit); Mulappurath 
I’arnmudhuthil v. Cliunnazhi Erin It nan, (1012) 13 
Ind Cas 234 (234): (1011) 2, Mad W N 537. 

(2) Abdul linb Chowdhury v. V C Em/tir, 
(1008) 35 Cal 182 (184): 12 Cal W N 160. 

(3) Uafizubai v. Abdul Karim, (1895) 19 Bom 
83 (85). 

(4) Kumar Santdindu v. Dhirendra, (1905) 

2 Cal L Jour 484 (488); Dhirendra v. 

Sarndindu, (1905) 1 Cal L Jour 28 Note. 

(5) Re Lovett, 3 Ch D 198: Mohideen 
v. Ritchey, (1894) A C 437 [Executor 
who has neither proved nor intermeddled with the 


estate cannot he sued as representing the 
estate]. See also S. 311 of the Succession Act 
(XXXIX of 1925). 

(6) Vickers v. Bell, (1864) 4 De G J & S 274. 

Note 3. 

(1) Kumar Sarudindu v. Dhirendra, (1905) 2 
Cal L Jour 484 (489). 

(2) Draye v. Hartopp, (1885) 28 Ch D 414: 
51 L T 902: 54 L J Ch 434: 33 W R 410. 

Note 4. 

(1) Dowdeswell v. DowdcstvcU, (1878) 9 Oh 
D 204: 48 L J Ch 23: 38 L T 828: 27 W R 241. 

(2) Ro Toleman, (1807) 1 Ch 866: 66 L J 
Ch 452: 76 L T 381: 45 W R 458; Ambler V. 
Lindsey, (1876) 3 Ch D 198: 45 L J Cll 768: 
35 L T 03: 24 W R 982. 
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Suits by or against Minors, etc. 
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Order XXXII—General. 

Synopsis. 

1 . Suits by or against minors and persons 2. Applicability of the order to execution 
of unsound mind. proceedings. 

1. Suits by or against minors and persons of unsound mind. — An 

infant is, in law, regarded as of immature intelligence and discretion 11 and, 
owing to his want of capacity and judgment, is disabled from binding him¬ 
self, except where it is for his benefit. 2 Thus the law, will, as a general 
principle, treat all acts of an infant which are for his benefit on the same 
footing as those of an adult but will not permit him to do anything prejudicial 
to his own interests. 3 This principle regulates, not only the infant’s capacity 
to acquire and dispose of property but also, his capacity in reference to 
legal proceedings instituted by or against him. 4 Thus a decree obtained 
in favour of a minor without his being represented by a next friend in the 
suit is not a nullity, whereas, no effectual or valid decree can be passed against 
a minor without his being represented by a proper guardian ad-litem . 6 A 
minor who is a party to a suit is considered to be under the protection of the 
Court and it is, consequently, the duty of the Court to watch his interests 
vigilantly and to see that he is represented by a fit and proper person. 0 

Persons who are of unsound mind or are suffering from mental in¬ 
firmity and are thereby incapable of protecting their interests are placed 
on the same footing as minors for the purposes of legal proceedings by or 
against them. 


This order has been made applicable to proceedings under the Ganjam 
and Vizagapatam Act (XXIV of 1839) (see R. 20) and to proceedings under 
the Chota Nagpur Tenancy Act [see Act VI of 1908, S. 265 (3)]. 

2. Applicability of the order to execution proceedings. —There is a 
conflict of opinion as to whether this order directly applies to execution 
proceedings. According to one view, this order applies only to suits and 
not directly to execution proceedings and therefore, the fact that no guardian 
ad litem is appointed for a minor party in such proceedings will not vitiate 
the proceedings, if, in substance , his interests were represented by the other 
parties on the record 1 and if no injury has resulted to him by such non¬ 
representation. 2 Another view is that proceedings in execution are a 


Order 32, General—Note 1. 

(1) 2 Coke’s Institutes 291 cited in Halsbury’s 
Laws of England, Vol. XVII, page 43; Daniel’s 
chancery Practice, 6th Edition, page 105, cited 
>n 22 Cal 270. 

(2) Compton v. Collinson, (1788) 2 Brown's 

•Chancery Reports, 377 cited in Halsbury’s Laws 
or England, Vol. XVII, page 46. 

(3) Bassets’ case, 2 Dyer's reports 136, 137 
cited in Halsbury’s Laws of England, Vol. XVII, 
page 46. 

(4) See cases cited in Note 3 to R. 2. 

(6) See cases cited in Note 5 to R. 3. 

(6) Mt Siraj Fatima v. Mahmood Ali, 1932 

203 < 300 >: 1932 All L J 437: 138 Ind Cns 
465 F B. 


Note 2. 

(1) Fani Bhusan Bhutan v. Surendra Math Das, 
1921 Cal 476 (478): 35 Cal L Jour 9: 64 Ind 
Cns 25; Rakhal Chandra De v. Mt Kutnudini 
Deb,/a, 1927 Cal 930 (931): 104 Ind Cas 357; 
Matiur Rasul v. Abdul Said, 1926 Cal 109 (112): 
48 Cal 1036: 25 Cal W N 776: 33 Cal L Jour 
414: 61 Ind Cas 923. See also Doorga Mohan 
v. Tahir Ally, (1895) 22 Cal 270 (275) [O. 32, 
It. 11, does not apply to a suit after final decree 
is passed m which it only remains to proceed in 
executjoii]; Bhansi Dkar v. Muhammad SuJernan. 
1926 Lah 490 (493): 27 Pun L R 494. 97 
Ind Cas 181: 8 Lah L Jour 464; M L M Rama- 
nathan Ghettiar v. Ramanathan Chettiar. 1929 Mad 

w 5 ™ ( c 282 A,A 83) : 117 Ind Ca9 705: 30 Mad L 
™ Iwk'inal v. Balomal , (1908) 2 Rind L 

if 55 p B, 


(2) Keshawe Surendra Saki v. Devendra Bala 
Dasi (1915) 29 Ind Cas 211 (213) Cal; Krishna 
v. Costa. (1907) 5 Cal L Jour 434 (439, 440). 


O. 32, 
General 
Notes 
1 — 2 . 
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0 32 confirmation of the suit , that this Order applies to such proceedings 3 and that a 

General compromise entered into by the guardian in execution proceedings is not 

Note 2. binding on the minor if no sanction as required by Rule 7 is obtained there¬ 
for. 4 It is submitted that this last view is correct. As pointed out by 
Wiallis, C.J. in Muthiali Chettiar v. Krishna Doss Varu 5 the Code expressly 
provides by 0. 22, R. 12 that nothing in Rr. 3, 4 and 8 of that order shall 
• apply to execution proceedings, and in 0. 23, R. 4 that nothing in that .order 

shall apply to execution proceedings, while it contains no such provision in 
0. 32. It would appear to follow from this that the Code has been drafted 
on the basis that an application for execution is a proceeding in a suit. 


0. 32, R. 1. 


ORDER XXXII. 

Suits by ob against Minors and Persons of Unsound Mind. 

R. 1. [S. 440.] Every suit by a minor 2 

Minor to sue by be instituted in his name 1 by a person who 

next friend ^ guit ^ ^ nexf f r i en d 0 f 

the minor. 

[1877—S. 440.] 

Local Amendments. 

LAHORE. 

The following words were added -.— 

. i n nav anv costs in the suit ss if he. were the 

“Such persons may be ordered to pa) any tuaio 

plaintiff.’ 1 

N.-W. F. P. 

The following paragraph shall be added:— 

“Such person may be ordered to pay any costs in the suit as if he were the 

plaintiff.” 

Synopsis. 

!. scope and object of the rule. 4 MiTUngt adult. Seo Note 2 

2 3°° When a minor may sue without a to the next rule. 




,, Yirvpakth Y. Shid.vpa, gi’taJT 

JiiH 10?S Mad W N IBS USOi F 

i Mid ! 'w d N I 649 : U eO Ind Cas 337 F B. See also 
■iaujan Thirumalpad v. Kararnamalpad, (1919) 

. T „„_ 144 (146). See also the enses 

[“in 'foot note 4 below. See also 
*Ca8 S< 543 V ( 54 ? OV 54 K 5 °) Cal '[Gross negligence 

^ S r du unde°; stss re 

edyl- 

4 ) Yirupaksh v. Shiduppa, (1902) 26 Bom 
M 141 - 3 Bom L R 665; Gurumallappa v. 

. ( 1 l 4 Vl920) 57 Ind Cas 417 (418): 22 Bom 
n 725 - 44 Bom 574; Ohagantal Halidas v 
R U Kurnashankar, 1921 Bom 142 

"■? ram ,, Bom 1128: 23 Bom L R 473: 62 

3 Gas 4 219; Arunachalam v. Rama Nadhan, 


(1906) 29 Mad 309 (310): Davud Rowther v. 
Parmaawami Pillai, (1916) 35 Ind Cas 70 (72): 
31 Mad L Jour 207; Sethurama Sahib v. Ghotta 
Raja Sahib, (1917) 40 Ind Cns 820 (824): 1917 
Mud W N 327; 3 ft Perabai v. Bhawani Perahad, 
1924 Nag 185 (186): 78 Ind Cas 291; Jumnomal 
v. Gurdinomal, 1921 Sind 61 (64) : 17 Sind L 
R 211: 83 Ind Cns 913; Tanuk Lai Mandar v. 
Emperor, (1921) 60 Ind Cas 334 (335): 1920 
Pat H C C 285: 22 Cr L Jour 222: 1 Pun L 
Tim 654 [Principle of 0. 32 applies to execution 
proceedings]; Ram Gulam Sahu v. Sham Shal 
Das, (1921) 62 Ind Cas 234 (235): 5 Pot L 
Jour 379: 1 Pat L Tim 663: 1920 Pat H 0 0 
358. See also Sakharam v. Bivrabai, (1918) 44 
Ind Cas 164 (165) Nog; Sitaladas Mukerjee v. 
Hhutnnth Naaker, (1921) 62 Ind Cas 688 (689) 
Col; 3/nnf Sankar v. Bai Muli, (1888) 12 Bom 
686 (690). 

(5) 1921 Mad 599 (601): 44 Mad 919: 41 
Mad L Jour 316: 14 Mod L W 287: 1921 Mad 
W N 649: 69 Ind Cns 337 F B. 
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5. Suit on behalf of an alleged minor 

who is not a minor in fact. 

6. Where question of minority Is in 

dispute. 

7. Objection in appeal to authority of 

next friend. 

8. Title of suit. 

9. LiabVity of next friend for costs. 

10. Effect of decree in suits by minors. 


11. Estoppel. 

12. Limitation. 

13. Attorney’s costs. 

14. Suits for specific performance by or 

against minors. 

15. Suit for possession against person in 

possession as guardian of minor 
plaintiff. 


O 32, R l, 
Note 1. 


Applicability of order to execution-proceed¬ 
ings. See O. 32, General Note 2. 

Next friend negligent—Suit whether can be 
proceeded with. See R. 9, Note 2, 
Pt. (3). 

Next friend of minor—Sanction of Court 
when necessary to represent and sue. 
See R. 4, Note 12, Pts. (1) and (2). 

Next friend—Uncle of a Mahomedan infant 
whether competent. See R. 4, Note 6, 


F.-N. (3-a). 

Next friend—Why necessary. See Note 1, 
Pt. (1). 

Proof of minority—Quantum of evidence. 
See Note 6, Pt. (3). 

“Shall be instituted in his name.” See 
Note 1, Pts. (1-a) and (4). 

Volunteer guardian—Whether has right to 
sue. See R. 4, Note 12, F.-N. (2). 


1. Scope and object of the rule. —This rule provides that every suit 
by a minor plaintiff shall be brought in his name by a next friend. 1 The 
reason why no proceedings can be taken by an infant without the assistance 
of a next friend is “on account of the infant’s supposed want of discretion 
and his inability to bind himself and make himself liable for costs , ’. 1 '“ But 
the minor is the real plaintiff; the next friend is not a party to the suit in 
the proper sense of the term. 2 He only represents the minor’s interest and 
acts for him. In the course of such representation he can choose his own 
solicitor or even change him although he is under an obligation not to make 

an appointment which would be detrimental to the interests of the minor. 3 

• 

Though the word “shall’’ is used in the rule, a suit by a minor without 
a next friend should not normally be treated as abortive but an opportunity 
should be given to constitute the suit in the regular manner. 4 In Doorga 
Mohun Doss v. Tahir Ali (I.L.R. 22 Cal. 270) Sale, J. observed: “It would 
seem that the rule was intended for the protection and benefit of defendants, 
for it has been held that when a defendant waives this benefit and protection 
the suit may proceed without a next friend.” (See Note 3 to Rule 2 follow¬ 
ing-) 


Order 32, Rule 1 —Note 1 . 

I*) Baroo Mull v. Ohuggoo Mull, (1872) 4 N 
W P 125; Sayud Saifulla v. Say ad. Haji Miya. 
(19°°) 24 Bom 238 (239): 1 Bora L R 664 
I Minor can sue through next friend in Mamlat- 
Court]; Dattatraya Kishav v. Vaman Govind. 
(1897) 21 Bom 88 (90): 1895 P J 349, (Do); 
Malxawa v. Shivrudraya, 1924 Bom 114 (115): 
81 Ind Cas 1052 (Suit against husband through 
next friend to recover property—Husband as 
natural guardian cannot resist the suit] ; Rampra - 
fad v. Srinivas. 1925 Bom 527 (528): 27 Bom L 
R 1122: 90 Ind Ca3 685 (Minor can sue as 
bearer of Shah Jog Hundi]. 

i J 1 '?) Eamalakahi v. Ramaaami, (1896) 19 Mad 

l,. 7 J}. 2 ?) (Quoting Daniel’s Chancery Practice, 
6 th Edition, page 105]. 


(2) Khodabux v. Budree Narain, (1881) 7 Cal 
137 (139): 8 Cal L Rep 306: 5 Ind Jur 644; 
lihobotarini v. Sree Ram, (1883) 9 Cal 629 (630): 
7 Ind Jur 604; the statement in Bama Soonduree 
v. Griah Chunder, (1865) 3 Suth W R Act X 
138; Uulodhur Roy v. Judoonath, (1870) 1-4 
Suth W R 162 (162) (Next friend cannot execute 
decree after death of minor]; .Vain Bala Dassya 
v. Jamini Svndari, 1923 Cal 656 (656): 37 Cal 
L Jour 394: 70 Ind Cns 919 (Thus minor can ruc 
in forma pauperis though next friend is not a 
pauper]; Venkatanarasayya y. Achemma, (18S1) 
3 Mad 3 (4), (Do). 

(3) . Dinendra y. Wilson, (1901) 28 Cal 264 
(270): 5 Cal W N 434. 

(4) Mt Fuli Bibi y. Khokai Mondal, 1!>28 Cal 
537 (539): 55 Cal 712: 111 Ind Cas 349. 


r 

c* 

* 
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0 32, R.l, The C°de does not provide for suits by or on behalf of idols. On the 

Notes * analogy of this rule, however, it has been held that the Manager or the Shebait 
1 —5. of an idol can sue on behalf of the idol, which is considered to be a perpetual 

minor in the eye of the law. 5 

2. Minor, who is. —Under section 3 of the Indian Majority Act (IX of 
1875) every person domiciled in British India shall be deemed to have .attained 
majority when he shall have completed his age of 18 years and not before. 
But if before the expiry of the age of 18, a guardian for the person or for 
the property or for both of the minor has been appointed or declared by a 
Court of Justice, (apart from the provisions of Order 32 of the Code) or the 
minor’s property is taken charge of by a Court of Wards, then the period 
of minority is extended till the completion of the age of 21. 1 

3. When a minor may sue without a next friend. —Under Section 32 
of the Presidency Small Cause Courts Act (XV of 1882), a minor may insti¬ 
tute a suit for any sum of money not exceeding 500 rupees which may be 
due to him under S. 70 of the Contract Act, 1872, for wages of piece¬ 
work or for work as a servant, in the same manner as if he were of full age. 

4. Minor suing as adult. —See Note 2 to the next rule. 

5. Suit on behalf of an alleged minor who is not a minor in fact.— 
Supposing a suit is filed through a next friend on the allegation that the 
plaintiff is a minor and it is subsequently found that the plaintiff was in fact 
a major even on the date of the suit. What is the proper procedure to be 
followed in such a case? The High Court of Allahabad in the undermen¬ 
tioned cases 1 held that the suit should be dismissed, the reason given being 
that there is no valid plaint before the Court. This view has, however, been 
overruled by a Special Bench decision of the same High Court which holds 
that where the mistake in filing suit is due to a bona fide doubt as regards the 
age of the minor, the defect is a formal one not affecting the merits of the 


(5) Nandkishoredas v. Kala Bai, 1926 Nag 351 
(351): 94 Ind Cns 703; Shri Qopulji Alaharaj v. 
Krishna Hander, 1929 All 887 (888): 1925 All 
L J 1251. 

Note 2. 

(1) See also Teknalh v. 17<iru5ni. (1889) 13 
Boin 285 (289); Jagon Ram v. Mahadeo Prasad, 
(1909) 1 Ind Cas 724 (72G): 36 Cal 708: 13 Cal 
\V N C43; In the goods of Setvnarain Mohata , 
(1894) 21 Cal 911 (912. 913); Sxittya 

Ghottitl v. Suttya Nand Ghosal . (1875-70) 

1 Cal 388 (390); Noor Alimed v. LuUa, (1870) 

2 N W P H C R 189; Guardian appointed under 

Act XL of 1858, minority extends till 21; Rudhra- 
prokash v. Iihohuxath, (1888) 12 Cal 612 (614); 
Raicoomur v. Alfuzudin, (1881) 8 Cal Ij R 419 
(425); Sadho Lai v. Murlidhar, (1907) 29 All 
672 (675): 1 All L .1 597: 1907 All W N 211; 
Khawahish Ali v. Sarju Prasad, (1881) 3 All 

598 (600): 1881 All W N 30; Guardian appointed 
under Act, VIII of 1890 —Minority extends till 
21. Darya Devi v. Gar Narain, 1924 Lan 157 
(158): 69 Ind Cas 401; Girish Chunder v. Abdul 
Set am, (1887) 14 Cal 55 (59) [Order of appoint¬ 
ment enough though no certificate is taken out], 
Shirram Honda v. Krishnabai, (1907) 31 Bom 

80 (84); 8 Bom L R 897. (Do); Gordhan Das v. 
llarivalabdas, (1897) 21 Bom 281 (285. 286); 


Chilly's S C C R 514 [Though such guardian is 
discharged before 18. minority nevertheless con¬ 
tinues till 21]; Nagardas v. Anandrao, (1907) 
31 Bom 590 (603); 9 Bom Jj R 496 (If order of 
appointment is set aside —Minority does not extend 
to 21); Patesri v. Champa, 1891 All W N 118 
(119), (Do); Sorabji Oowasfi v. Bachoo Bai, 

(1894) 18 Bom 366 (3C7) [Suit under Parsi 
Marriage Act, XV of 1865—Minority till 21]; 
Ratio v. Smith, (1870) 1 Ben L R 0 0 10 
[Or case of a European British subject, age of majo¬ 
rity 21]; Rohilkhand and Kumaun Bank v. Row, 
(1885) 7 All 490 (500): 1885 All W N 101, 
(Do.) F B: TTearsey v. Girdhari Lai, (1871) 3 
N W P H C R 338, (Do) ; Ramesh Ohandra Das 
v. Maharaja Birendra Kishan, 1925 Cal 513 (514): 
29 Cal W N 287: 80 Ind Cas 100 [Ruling chief 
not domiciled in British India—Majority Act does 
not apply]; Jogesh Chunder v. TJmatara, (1877) 
2 Cal L R 577 (579) [Guardian appointed by 
will—Not one appointed by a Court of Justice]. 

Note 6. 

(1) Sheorania v. Bharat Singh, (1898) 20 All 
90 (91): 1897 All W N 208; Ruhul Amin v. 
Shankar Lai, 1924 All 54 (55); 45 All 701: 21 
All Ij J 626; 4 L R A (Civ) 842: 77 Ind Cas 
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case and can be cured by amendment. 2 The High Courts of Calcutta, 3 0.32, It 1, 
Lahore, 4 Madras, 6 the Chief Court of Oudh G and the Court of the Judicial Notes 

Commissioner of Nagpur 6- * have all held that the defect in such a case can 5—7. 

be remedied by amending the plaint and by removing the next friend. 

% 

6. Where question of minority is in dispute. —Disputes as to the ques¬ 
tion of minority may arise— 

(а) where the defendant who is sued as a major pleads that he is a 

minor. In such cases a preliminary issue should be framed 
for the purpose of deciding the plea of minority and for the 
trial on this issue a guardian ad litem should be appointed for 
the alleged minor. 1 See also Note 4 to R. 3, infra. 

(б) Where the plaintiff sues as a major without a next friend and 

the defendant pleads that he is a minor, in such a case the 
procedure prescribed by rule 2 should be followed. 

The burden of proving minority is on the party who alleges it. 2 As 
to the quantum of evidence sufficient to prove minority, see the following ‘ ; 
cases. 3 


7. Objection in appeal to authority of next friend.— -If the minor plain¬ 
tiff has the right to sue, objection as to the want of or any defect in the 
authority of the next friend is not fatal to the suit and cannot be raised for 
the first time in appeal. 1 - Such a defect does not affect the merits of the 
case and comes within the purview of Section 99 of the Code. 2 


(2) Trail Mohammad, Khan v. Ishak Ali Khan 
1931 All 507 (512): 1931 All L J 777: 134 Ind 
Cas 26. See also Binda alias Bindraban v. Manaa - 
la 1926 All 673 (674): 24 All L J 847: 96 
Ind Cas 606: 48 All 661. 

(3) Taqui Jan v. Obaidulla, (1894) 21 Cal 866 

( 868 ); Narayan v. Dulal, 1927 Cal 477 (477. 
478): 100 Ind Cas 469. ’ 

(4) Amritsaria v. Gamun, 1926 Lah 82 (82): 
89 Ind Cas 363; Ohasi v. Manga, 1932 Lah 322 
(323): 33 Pun L R 263: 136 Ind Cas 710 [The 
question depends on bona fides]. 

(5) Shanmugu v. Narayana, (1917) 41 Ind 
Cas 510 (510): 40 Mad 743. 

( 6 ) Qajraj Singh v. Raghubar, (1904) 7 Ondh 
Cas 234 (236). 

( 6 -a) Datta v. Bhadsingh, 1926 Nag 40 (43): 
88 Ind Cas 235 [Appeal by next friend on behalf 
of a major]. 

Note 6. 

1n iVJ far8ev To ^rsey <& Go v. Sachindranath, 
1929 Bom 431 (432): 31 Bom L R 1007. 

(%)Virupak8happa v. Sidappa and Basappa, 
J 1 ® 02 ) 2 6 109 (113, 116): 3 Bom L R 

'’ &heet Narain v. Bunwaree, (1875) 23 Suth 
W R 395 (397). 

S ha Ara Begum v. Nanni Begum, (1907) 
29 AH 29 (32): 34 Ind App 1: 11 Cal W N 130: 

a. B f m « L , R r 8 l : 17 Mad L Jour 32: 5 Cal L Jour 
1 Mad L T,m 429 P C [Evidence to be such 
as to carry reasonable conviction to judge]; Beni 


fVr m .K V ‘. Rtt ™* LtU ’ (1886) 13 Cal 1®9 (193) 

l Mother s evidence supported by horoscope best 

evidence]; Goundan v. Goundan, (1894) 17 Mad 

l 84 (189): 4 , ““d L Jour 86 . (Do); Uusaina v. 
Sahrb Rur, (1910) 7 Ind Cas 505 ( 517 ): 86 
Pun W R 1910: 213 Pun L R 1910 [Entry in 
J" :t J „ reeist % Levant evidence]; Oriental Assur- 
?ono ?° ' 1 ^f a T a f lT ^ machariar , (1902) 25 Mad 183 

‘ 11 ^ a<i [Statement by deceased 

relative relevant]; Ehetter Mohun Ghose v. 
Ramessur, (1864) Suth W R 304 (3G4) 

° f rai " or can be taken in to account]; 
J’ Sreeram Ghose, 1864 Suth W R 
tot) ( 8 bb) [Appearance is not conclusive!: Satis 
CAunrfer v. J/o/iendro Lai, (1890) 17 Cal 849 

If iL ,C v 1 ? 08 ^ ° f guardianship under Act XL 
of 1858—-Not evidence]; Hem Chundra v. Bhobo 
Prosad, (1905 2 Cal L Jour 69-N, (Do); Gunjra 

v - Ablakh Pande, (1896) 18 All 478 

(479): 1896 All W N 158. (Do). 

... Note 7. 

(!) Raghbir v. Gauri Pershad. (1889) 

, 1B6: nardi v. Ruder Perkash, 

(1884 iO Cnl 626 (634): 11 Ind App 26: 4 
Sar 510: 8 Ind Jur 211 P C; Norendranath v. 
Ilhupendra Naraxn, (1896) 23 Cal 374 (386); 
Bhoopeiulro ^arayan Dut v. Baroda Prosad Roy 
Choxodhry (1891) 18 Cal 500 (505); Kamaraju 
v. The Secretary of State for India, (1888) 11 
Mad 309 (315); Sridhar Rao v. Ram Lai. (1909) 
1 Ind Cas 555 (556): 31 All 7: 1908 All W N 
251: 5 All-L J 633. See also Pirthi Singh v. 
Bobhan Singh, (1882) 4 All 1 (3): 1881 All W N 
ini , * ri SG'Uh v. Pal Singh, (1883) All W N 

(2) Ram Raghbir v. Gauri Prasad, (1889) Pun 
Re No. 166. 
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32, R1, 
Notes 
8 — 10 . 


8 . Title of suit.—In a suit by the minor plaintiff, the title and des¬ 
cription of the minor should be “ X, a minor by his next friend Y, versus 
A B, defendant’’. 1 * Similarly, when the minor is the defendant he should 
be described as “X, a minor by guardian ad litem Y”. But a defect or 
misdescription in title, as for instance, where the mother of the minor plaintiff 
describes herself as J, for herself and as guardian of her minor daughter S, 
is not fatal to the suit. 2 The defect is a formal one and cannot afford a 
ground per se for interference in appeal. 3 

9. Liability of next friend for costs.—The words “and may be 
ordered to pay any costs in the suit as if he were the plaintiff’’ occurring 
in the corresponding section 440 of the old Code have been omitted. But 
the omission does not affect the discretion of the Court in proper cases to 
order the next friend to be personally liable for costs, as for example, when 
it finds that the suit was instituted by him without any bona fides 1 or where 
the suit is dismissed, and the Court is not satisfied that the 
suit was instituted for the benefit of the minor. 2 Where, however, the 
Court finds that there were reasonble grounds for filing the suit and the 
next friend has been bona fide in his conduct, it will direct the costs to come 
out of the minor’s estate. 3 


Save in exceptional cases neither the infant plaintiff nor the next 
friend ought to be required to give security for costs. 4 Where on the death 
of a deceased creditor, his minor legal representative demands the debt, the 
debtor is entitled to refuse to pay until his interests are safeguarded by the 
production of a succession certificate or of a probate or Letters of Adminis¬ 
tration ; where the minor in such a case sues the debtor for the amount, the 
defendant is not liable for the costs of the suit. 5 

10. Effect of decree in suits by minors.—If a minor is properly repre¬ 
sented by the next friend and there is no fraud or collusion, or gross negli¬ 
gence on his part, the decree passed in the suit is binding on the minor as 
on an adult and will operate as res judicata} See also Note 13 to R. 3, infra 
and Note 69 to S. 11, ante. 


Note 8. 

(1) Alim Buksh v. Jhalo, (1886) 12 Cal 48 
(49). 

(2) Alim Buksh v. Jhalo, (1886) 12 Cal 48 
(49); Surjakant v. Hemanta Kumari, (1893) 20 
Cal 498 (504): 20 Ind App 25: 17 Ind Jur 169: 
6 Sar 279 P C. 


264 (264), (Do); Lachman Prasad v. Ram Naraln, 
(1887) All W N 129 (129), (Do.). 

(2) Geereeballa v. Ohunder Kant, (1885) 11 
Cal 213 (219). 

(3) Devkabai v. Jefferson, (1886) 10 Bom 248 
(254): 10 Ind Jur 422. 


(3) Bhaca Pershad v. Secretary of State, 
(1887) 14 Cal 159 (163); Ooonoo Monee v. Ram 
Kumol, (1872) 17 Suth W R 144 (145); Mrinan- 
moi/i Dabia v. Juggodishuri Dabia, (1880) 5 Cal 
450 (453): 5 Cal L Rep 361: 5 Ind Jur 313: 3 
Shome L R 49. 


(4) Bui Porebai v. Devfi, (1899) 23 Bom 100 
( 102 ). 

(5) Thakar Das v. The Firm of Bahsimal 
E is lien Ohand, (1921) 64 Ind Cas 385 (886) 
Lah. 


Note 9. 

(1) Fenfcataraman v. Ponnusami Padayachi, 
927 Mad 1023 (1024): 106 Ind Cas 131; Maroti 
. Bhagi, 1923 Nog 43 (45): 68 Ind Cas 465; 
omul Chunder v. Surbessur Doss, (1894) 21 

uth W R 298 (298) [Case under the old Code]; 
rijcssuree Dossie v. Eishorc Doss. (1876) 25 

uth W It 316 (316), (Do); Rajah Bikromajeet v. 
ourt of Wards, (1874) 21 Suth W R 312 (314), 
Do)- Brojo Mohun v. Roodernath Surmah, 
1871) 15 Suth W R 192 (193), (Do); Omrao 
ingh v. Prem Narain, (1875) 24 Suth W R 


Note 10. 

(1) Madari v. Bardayal, (1910) 7 Ind Cas 538 
(539): 13 Oudh Cas 158; Amir Ohand v. Bar- 
singh Barayan Singh, (1908) 11 Oudh Cas 319 
(321); Madhoo Soodun v. Prithee Bullub, (1871) 
16 Suth W R 231 (232); Ju<ala Singh v. Jaimal 
Singh, (1909) 1 Ind Cas 400 (402): 14 Pun W 
R 1909: 25 Pun L R 1909; Pudmakar v. Maha- 
ilev Krishna, (1886) 10 Bom 21 (24): 10 Ind Jur 
188 (Held minor not represented]; Labh Singh 
v. Shahban Mir. 1926 Lah 289 (290): 7 Lah 129: 
27 Pun L R 310: 95 Ind Cas 342 [Gross negli- 
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11. Estoppel. —A Court of Equity will deprive a fraudulent minor 
of the benefit of the plea of infancy when, by his conduct or representation 
he induces others to believe that he is a major. Thus where a minor, repre¬ 
senting himself to be of full age, collects rents, and grants receipts 1 - or 
where he executes a registered sale-deed representing himself to be a major 2 
he will be estopped from filing a suit through a next friend questioning the 
validity of those transactions. But the person relying upon the plea of 
estoppel must himself come with clean hands and prove not only that 
fraud was practised upon him by the minor but that he was deceived into 
action by such fraud. 3 In other words there can be no estoppel when the 
truth (of minority) is known to both the parties. 4 


12. Limitation. —As already pointed out in Note 1, the suit though 
filed by the next friend is really that, of the minor plaintiff and is governed 
by the law of limitation applicable to the minor. 1 - He is entitled to the 
exemption prescribed by sections 6 and 7 of the Limitation Act (IX of 
1908). 2 

13. Attorney’s costs. —The costs incurred by the attorney or solicitor 
of the guardian or next friend of a minor party in properly prosecuting or 
defending the suit are recoverable from the estate of the minor as “neces¬ 
saries” under section 68 of the Indian Contract Act (IX of 1872). a - The 


gence in not putting up proper pleas]; Subbiah 
Pandaram v. Arunachala, (1924) 80 Ind Cas 992 
(994): 1925 Mad 879 [A guardian filing suit bona 
fide without considering legal aspects—Not guilty of 
gross negligence]. 

Note 11. 

(1) Ram Ratun v. Shew Nandan, (1902) 29 
Cal 126 (127): 6 Cal W N 132. See also Manna 
Nyem v. Ma Myin, (1918) 46 Ind Cas 421 (422): 
(1918) 3 U B R 75 [Minority no defence to a suit 
for breach of promise of marriage under Burmese 
Buddist Law]. 

(2) Qanesh Lola v. Bapu, (1897) 21 Bom 198 
( 201 ) . 

(3) Dhurmo Dasa v. Brahmo Dutt, (1898) 25 
Cal 616 (622): 2 Cal W N 330; Brahmo Dutt 
v. Dhurmo Dae, (1899) 26 Cal 381 (388, 394): 3 
Cal W N 468. 

(4) Mohri Bibee v. Dharmodas, (1903) 30 Cal 
539 (540): 30 Ind App 114: 5 Bom L R 421: 7 
Cal W N 441: 8 Sar 374 P C; Dhanmui v. 
Ramachandra, (1897) 24 Cal 265 (270, 271): 1 
Cal W N 270; Hama Singh v. Naraina, (1920) 
54 Ind Cas 876 (877): 162 Pun Re 1919: 2 

U P L R (L) 40: 66 Pun W R 1920: 1 Lah L 
■Tour 122. 

Note 12. 

(1) Khodabax v. Budree Narain, (1881) 7 Cal 
137 (139): 8 Cal L Rep 306: 5 Ind Jur 644; 
Suffaroonisaa v. Nooral Hosaein, (1872) 17 Suth 
W R 419 (419) ; Iahwari Ohaudhari v. Dukhi, 
(1920) 54 Ind Cas 575 (576): 1 U P L R (B 
R) 43. 

(2) Oovinda PUlai v. Thayammal, (1905) 23 
Mad 57 (60): 14 Mad L Jour 209; Moro Sada - 
shiv v. Viaaji, (1892) 16 Bom 536 (537); in- 
nantharama Iyer v. Karuppannan, (1882) 4 Mad 
119 (120); Ratnam v. Krishna, (1898) 21 Mad 
494 (496): 8 Mad L Jour 75 [Applicability of 
S. 7 of the Limitation Act (XV of 1877); 
Zumir v. Sunder, (1900) 22 All 199 (204): 1900 


All W N 8 , (Do.) F B; Suryakumar v. Arunachun- 
der, (1901) 28 Cal 465 (469, 470): 5 Cal W N 
767, (Do); Baldeo Singh v. Kishen Lai, (1887) 
9 All 411 (413): 1887 All W N 58, (Do); Qirija 
Nath v. Patani Bibee, (1890) 17 Cal 263 (267), 
(Do); Rudru Kant v. Nobo Kiahore, (1882) 9 
Cal 663 (667): 12 Cal L Rep 269, (Do.) FB; Ye- 
knath v. Waman, (1886) 10 Bom 241 (242), (Do.); 
Jagudmdra Nath v. Hemanta Kumari, (1905) 32 
Cal 129 (139): 31 Ind App 203: 6 Bom L R 

£ 65 A \ AU L J 585: 8 9 al . W N 809 : 8 Sar 698 
P C [S 6 of the Limitation Act]; Ouneshwar 
Singh v. Jagadatri Persad , (1898) 3 Cal W N 
24 (25, 28), (Do); Harek Ohand v. Maharaj 

Bejoy Chand, (1905) 2 Cal L Jour 87 (90): 9 
Cal W N 795, (Do); Subramania v. Siva Subra - 
mania , (1884) 17 Mad 316 (323): 4 Mad L Jour 
152 [Case under Art. 12]; Seshagiri v. Tangu - 
turi Jagannadhatn , (1916) 32 Ind Cas 391 (392, 
393): 19 Mad L Tim 93: 39 Mad 1031, (Do); 
Shama Churn v. Kananagai Chaitan, (1903) 7 
Cal W N 594 (595), (Do); Phoolbas Koonwar 

v. Lalla Jogeahur , (1875-76) 1 Cal 226 (243): 
3 Ind App 7: 25 Suth W R 285: 3 Sar 573: 3 Suth 
236 P C [Claim suit—Limitation] ; Satiah Chunder 
Guha v. Chandra Kant Pyne , (3 898) 3 Cal W 
N 278 (279) [Applicability of Art. 44]; Veeram - 
ma v.^Abbiah, (1895) 18 Mad 99 (103, 109, 112 ) 
[S. 7, Limitation Act does not apply to suits 

under S. 77 of the Registration Act]; Jagjivan 
Amxrchand v. Hasan Abraham , (1883) 7 Bom 
179 (180): 7 Ind Jur 373 [Application for execu¬ 
tion J; Monmohun v. Ounga Soonderu . (1882) 9 
g al * 81 U« 2) : H Ca! L Rep 34: 5 Shome L 
K 135, (Do); Narayanan v. Damodaran , (1894) 
1 ? , Mad 189 (192): 4 Mad L Jour 79, (Do); 
£!! lt L* ohun kisser v. Janoky Nath Roy, (1893) 
20 Cai 7 i 4 ( 716 ) [Case under Art. 179 of tho 
Limitation Act, 1877], 

Note 13. 

(1) Sham Charan v. Chowdhry Debya Singh , 
(1894) 21 Cal 872 (880); Watkins v. Dhunnoo 
Baboo , (1881) 7 Cal 140 (144): 8 Cal L Rep 
433; Venkata Vi jay a Gopala Raju v. Timayya 
Pantulu, (1899) 22 Mad 314 (316, 317). 


0.32, R*l, 
Notes 
11—13. 
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High Court of Madras lias, however, held that, where a suit instituted on 
behalf of a minor, is repudiated by him on his attaining majority pending 
the suit, and the suit is dismissed, the solicitor cannot recover his costs from 
the estate of the qumdum minor but can proceed against the next friend 
personally. 2 But in any case the attorney is entitled only to a charge on 
the minor’s estate and cannot get a personal decree against the infant. 3 

14. Suits for specific performance by or against minors. —As to the 
maintainability of suits by or against minors for specific performance of 
contracts entered into by the guardian, see the cases noted below. 1 * 

15. Suit for possession against person in possession as guardian of 
minor plaintiff.' —Where A was in possession claiming to be the de jure 
guardian of B, a minor, and C, acting as next friend of B filed a suit against 
A for possession, it was held that the question was one exclusively falling 
within the purview of the Guardians and Wards Act (VIII of 1890) and 
that no suit lay. 1 * See also Note 54 to S. 9. 

R. 2. [S. 442] (1) Where a suit is instituted by or on 

behalf of a minor without a next friend, the 
defendant may apply to have the plaint taken 
off the file, with costs to be paid by the pleader 
or other person by whom it was presented. 

(2) Notice of such application shall be given to such per¬ 
son, and the Court, after hearing* his objections (if any), may 
make such order in the matter as it thinks fit. 

[1877—S. 442.] 

Synopsis. 

1. Scope of the rule. 3. Waiver or objection by defendant. 

2. Suit by minor without a next friend. 4. Costs. 


Where suit is insti¬ 
tuted without next 
friend, plaint to be 
taken off the file. 


Appeal. See Note 2, Pt. (2). 

Effect of suit by minor without next friend 
—Only irregularity. See Note 3, Pt. (1). 
Minor becoming major before decision. See 
Note 2, Pt. (7). 

Minority apparent or found on enquiry— 
Procedure. See Note 2, Pts. (1) to (6). 
Minor having certificated guardian—Suit by 
other . person as next friend—Effect. 


See Note 1, Pt. (2). 

No application by defendant rule still. 

applies. See Note 1, Pt. (1). 

Objection no force after appointment of 
next friend. See Note 3, Pt. (2). 
Striking off of plaint—When made. See' 
Note 2, Pt. (3). 

Suit as minor—Really major—Effect. See' 
Rule 1, Note 5. 


(2) Branson v. (1894) 17 Mad 257 

(259) . 

(3) Kumar Krishna v. Hri Narain. (1916) 33 
2nd Cas 708 (711): 20 Cal W N 537: 43 Cal 
676. 

Note 14. 

(1) Jugal Kishori v. Anunda Lai, (1895) 22 
Cal 545 (551); Fatima Bibi v. Debnath, (1898) 


20 Cal 508 (513); Khairunnisaa v. Loke Nath 
Pal. (1900) 27 Cal 276 (278); Krishnasami v. 
•S’« ndarajni'igar, (1895) 18 Mad 415 (416): 5 Mod 
L Jour 164; Kashiba v. Shripat Narshiv, (1895) 
19 Bom 697 (700) [Suit on bond executed by 
minor]. 

Note 16. 

(1) Mt Bhagi v. Kashiram, 1926 Nag 328 
(329): 21 Nag L R 75: 89 Ind Oas 55. 
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1. Scope of the Rule. —Where a minor sues without a next friend, 
the defendant can, under this Rule, apply to have the plaint taken off the 
file. But even without any such application the Court is bound to take 
notice of the minority of the plaintiff, if the same is disclosed in the course 
of the trial, and suspend all proceedings in the suit until the defect is 
remedied by the minor getting himself properly represented by a next 
friend. 1 


Where there is a certificated guardian appointed for a minor under 
the Guardians and Wards Act (VIII of 1890), but a suit is filed by a third 
person on behalf of the minor, it has been held by the High Court of Allaha¬ 
bad that the suit should be considered to be filed by the minor without n 
next friend and should be taken off the file. 2 


2. Suit by minor without a next friend.— It has been held by the 
High Court of Calcutta that this Rule applies only to cases where the fact 
of minority is apparent on the face of the plaint and that the rule does not 
contemplate an inquiry into the question of minority where the plaint prima 
facie shows that the plaintiff is a major. 1 In the latter case where on enquiry 
the plaintiff is actually found to be a minor the proper procedure according 
to that Court is to suspend all proceedings and to allow sufficient time to 
enable the minor to have himself properly represented in the suit by a next 
friend. If the Court purports to act under this rule, and takes the plaint 
off the file, the order must be treated as a decree dismissing the suit or an 
order rejecting the plaint in both of which cases an appeal will lie. 2 On 
the other hand, the High Court of Bombay has held that this rule applies 
even to cases where the fact of minority is disclosed, on enquiry, but that 
the Court should as a matter of practice stay proceedings and allow suffi¬ 
cient time to enable the minor plaintiff to be represented by a next friend 
unless the plaintiff instituted the suit with the knowledge* of the fact of 
minority and with the intention of deceiving the Court and of evading the 
payment of costs in the event of failure, in which case the suit shoufd be 
taken off the file. 3 The High Courts of Lahore, 4 and Madras, 5 and the 
Judicial Commissioner’s Court of Oudh. 6 have taken the same view. 

In any view, where the plaintiff attains majority bv the time of the 
enquiry as to his minority, there is no necessity for an amendment inasmuch 
as he can elect to proceed with the suit. 7 


Order 32, Rule 2— Note 1. 

(J> Ali Ahmad v. Said Mian, 1924 Lah 18; 
. (188): 4 Lah 390: 75 Ind Cas 1028; Maung So: 
Bwm v. Maung Nyi, 1925 Rang 325 (326): 
Rang 239: 89 Ind Cas 870 [Defendant e. 


Well ? 5 T} Su,h y * 184 (185); Hollo v. Smith 
1868) 1 Beng L R O C 10. 


» 


( 3) Rattonbai v. Ohabildaa Laloobhoy, (1889) 
13 Born 7(11). 


(2) Raja Lohar v. Nur Mohammad, (1929) 11 ! 
Ind Cas 450: 1929 Notes 8 (e) . 

, Note 2. 

(191) BCni RUm V ' R<lm Lal ' (1886 > 13 Cal 18i 

U T eni R°m Lal, (1886) 13 Cal 185 

i 181 / ■ 1“ ^ Lalbxhari Shah, 1921 Cal 776 (777) 
26 Cal W N 631: 60 Ind Cas 889: 47 Cal 721 

p’* r noc Vi9hu Nath Sahu ’ (1919) 52 Inc 

Cas 985 (986): 29 Cal L Jour 419; Ruasick Da 

V R reonat,l > (1884) 10 Cal 102 (106): 13 Ca 
i- Rep 405; Moorlee Dhur v. Nathonee Mahtoon 

C.P.C.—312 


, Dur O a Devi v. Gur Narain, 1924 Lah 

157 (158): 69 Ind Cas 401. 

(5) Puppoth alias Rumanunni Eurup v. V M 
rtawaa Somagaji Pad . 1923 Mad 553 (554): 44 
Mad L Jour 515: 17 Mad L W 558: 32 Mad 
L Tun 107: 1923 Mad W N 301: 74 Ind Cas 


(6) Gagraj Singh v. Raghbar, (1904) 7 Oudh 

Cas 234 (236) ; Abdul Karim v. Muhammad 

Ahmad, (1908) 11 Oudh Cas 159 (164). 

(7) Beni Ram v. Ram Lal, (1886) 13 Cal 189 
(191, 192); Nasiruddin Hussain v. Ashfaq Hus • 


0* 32, R’2, 
Notes 
1 — 2 . 
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0. 32, R.2, 3. Waiver of objection by defendant.— Where a defendant against 

Notes whom a suit is instituted by a minor is aware of the minority of the plaintiff 

3 4. and yet elects to proceed to trial and take the chance of obtaining a decree 

in his favour on the merits without raising any objection under this rule, 
he cannot be allowed for the first time in appeal, when the trial has gone 
against him, to contend that the suit is not maintainable owing to the 
minority of the plaintiff. The decree passed in such a case is not a nullity. 
The non-representation of the minor by a next friend is only an irregularity 
capable of being waived by the defendant. 1 

On the same principle it has been held that where on objection taken 
by the defendant, a next friend is appointed for the plaintiff, the defendant 
cannot object in appeal that the suit was originally filed without a next friend 
and was, therefore, not maintainable. 2 

4. Costs.—Where the plaintiff is found to be a minor and the plaint 
is consequently directed to be taken off the file of the Court, costs should 
not be ordered to be recovered from the estate of the minor; the pleader or 
other person presenting the plaint should be made liable therefor. 1 


0. 32* R.3. 


R. 3. [Ss. 443, 456.] (1) Where the defendant is a minor, 4 
Guardian fcr the suit the Court, on being satisfied of the fact of his 
court minority, 3 shall appoint a proper person to be 

< fant - guardian for the suit 2 for such minor. 

(2) An order for the appointment of a guardian for the 
suit may be obtained upon application in the name and on 
behalf of the minor or by the plaintiff. 

(3) Such application shall be supported by an affidavit 9 
verifying the fact that the proposed guardian has no interest in 
the matters in controversy in the suit adverse to that of the 
minor and that he is a fit person to be so appointed. 

(4) No order shall he made on any application under this 
rale except upon notice to the minor 11 and to any guardian of 


minor appointed or declared by an authority competent in that 
behalf , or, where there is no such guardian , upon notice to the 
father or other natural guardian of the minor , or, where there 


sain, (1918) 46 Iuil Cas 747 (748): 16 All L J 
737 [The plaint must be deemed to have been 
properly presented on the day of the application 
to proceed with the plaint]; Puppoth alias 
Rumanunni Kurup v. Raman Somayaji Pad, 1923 
Mad 553 (554): 44 Mad L Jour 575: 17 Mad L 
W 558: 32 Mad L Tim 107: 1923 Mad W N 301: 
74 Ind Cas 309. 

Note 3. 

(1) Full Jlibi v. Kliokai Mondal, 1928 Cal 537 
(539): 55 Cal 712: 111 Ind Cas 349; Doorya 
Mohan Das v. Tahir Ally. (1899) 22 Cal 270 
(274)' Wazi Rai v. Sheobart Rai, (1881) All W 
N ir>o' (151); Parikh Ookuldaa v. Ravial Jalam, 


(1884) Bom P J 262 (263); KamuJakahi v. Rama - 
sami. (1896) 19 Mad 127 (129); Brocklebank, 
In re, (1877) 6 C D 358: 37 L T 282: 46 L J Bt. 
113: 25 IV R 859. But see Radha Kishen v. 
liakhtawur Lai, (1866) 1 Agra H 0 1. 

(2) Kota user! Ezhuthassan Ycetil Sankaran Nam- 
b ' v. Eanholi Illathil Devatu Antherjecnam, 1922 
Mad 259 (260): 16 Mad L W 26: 1922 Mod W 
N 428: 43 Mad L, Jour 572: 73 Ind Cas 491. 

Note 4. 

(1) Amichand v. Collector of SUolapur , (1889) 
13 Horn 234 (236). See also Shonnai Bewa v. 
Monoram Mundal , (1882) 11 Onl L R 15 (16). 
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is no father or other natural guardian, to the person in whose 0.32, R. 3. 
care the minor is, and after hearing any objection which may be 
urged on behalf of any person served with notice under this sub- 
rule. 

[1877—Ss. 443, 446.] 

Local Amendments. 

ALLAHABAD. 

Add the following proviso to R. 3 (4) :— 

“Provided that if the minor is under ten years of age no such notice shall be 
issued to him.” 

BOMBAY. 

The words “to the minor and” in line 2 of sub-R. (4) shall be deleted. 

LAHORE. 

The following sub-rules were substituted for sub-Rr. (3) and (4):— 

“(3) The plaintiff shall file with his plaint a list of relatives of the minor and 
other persons, with their addresses, who priitia facie are most likely to be 
capable of acting as guardian for the suit for a minor defendant. The list 
shall constitute an application by the plaintiff under sub-R. (2), above. 

(4) The Court may at any time after institution of the suit call upon the 
plaintiff to furnish such a list, and, in default of compliance, may reject 
the plaint. 

(5) Any application for the appointment of a guardian for the suit and any 
list furnished under this rule shall be supported by an affidavit verifying 
the fact that the proposed guardian has no interest in the matters in con¬ 
troversy in the suit adverse to that of the minor and that each person 
proposed is a fit person to be so appointed. 

(6) No order shall be made on any application under this rule except upon 
notice to any guardian of the minor appointed or declared by an authority 
competent in that behalf, or, where there is no such guardian, upon notice 
to the father or other natural guardian of the minor or, where there is no 
father or other natural guardian, to the person in whose care the minor 
is, and after hearing any objection which may be urged on behalf of any 
person served with notice under this sub-rule: 

Provided that the Court may, if it sees fit, issue notice to the minor also.” 

MADRAS. 

Delete Rr. 3 and 4 and substitute in lieu thereof the new R. 3 set forth below:— 

Qualifications to be a 3 ‘ (1) Any P er80n who is of 80u “ d mind and 

next friend or guardian. hai . attained ma j° rit y ma y act as “ext friend of 

a minor or as his guardian for the suit: 

Provided that the interest of that person is not adverse to that of the minor and 
that he is not, in the case of a next friend, a defendant, or, in the case 
of a guardian for the suit, a plaintiff. 

(2) Where a minor has a guardian appointed or declared by competent authority, 

Appointed or declared 110 P erson other than the guardian shall act as 
guardians to be prefer- nex * friend of the minor or be appointed his 
red and to be supersed- f? uard ian for the suit unless the Court considers 
ed only for reasons tor roasons to be recorded, that it is for the 
recorded. minor’s welfare that another person be permitted 

to act or be appointed as the case may be. 

(3) Where the defendant is a minor, the Court, 

Guardians to be ap- on being satisfied of the fact of his minority, shall 
pointed by Court. appoint a proper person to be guardian for the 

suit for the minor. 
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(4) An order for the appointment of a guardian for the suit may be obtained 

upon application in the name and on behalf of 
Appointment to be the minor or by the plaintiff. The application, 
on application and where it is by the plaintiff, shall set forth, in the 
where necessary after order of their suitability’, a list of persons (with 
notice to proposed their full addresses for service of Notice in Form 
guardian. No. 11-A set forth in Appendix H hereto) who 

are competent and qualified to act as guardian 
for the suit for the minor defendant. The Court may for reasons to be recorded, 
in any particular case, exempt the applicant from furnishing the list 
referred to above. 

(5) The application referred to in the above sub-rule whether made by the plaintiff 

or on behalf of the minor defendant shall be sup- 
Contents of affidavit ported by an affidavit verifying the fact that the 
in support of the ap- proposed guardian has not, or that no one of the 
plication for appoint- proposed guardians lias, any interest in the matters 
ment of guardian. in controversy in the suit adverse to that of the 

minor and that the proposed guardian or guardians 
are fit persons to be so appointed. The affidavit shall further state according 
to the circumstances of each case (o) particulars of any existing guardian 
appointed or declared by competent authority, (ft) the name and address 
of the person, if any, who is the de facto guardian of the minor, (c) the 
names and addresses of persons, if any, who in the event of either the natural 
or the de facto guardian or the guardian appointed or declared by competent 
authority, not being permitted to act, are by reason of relationship or interest 
or otherwise, suitable persons to act as guardian for the minor for the suit. 


Application for ap- Au application for the appointment of a 

pointment of guardian for 8uit of a min0 r shall not be com- 

to be separate from an lication for bringing on record the 

application for bring- rel>rescnt ativ«i of a deceased plaintiff or de- 

representatives^ 6 0 Tl femlant. The applications shall be by separate 
deceased party. petitions. 

(7) No order shall be made on any application under sub-R. (4) above except 

upon notice to any guardian of the minor appointed 
Notice of applica- or declared by an authority competent in that be- 
tion to be given to half or where there is no guardian, upon notice 
persons interested in to the father or other natural guardian of the 
the minor defendant minor, or where there is no father or other natural 
other than the pro- guardian, to the person in whose care the minor 
posed guardian. is, and after hearing any objection'which may be 

urged on behalf of any person served with notice 
under this sub-rule. The notice required by this sub-rule shall be served six 
clear days before the day named in the notice for the hearing of the 
application and may be in Form No. 11 set forth in Appendix H hereto. 

(8) Where the application is by the plaintiff, he shall, along with his application 

and affidavit referred to in sub-Rr. (4) and (5) 
Special provision to above, produce the necessary forms in duplicate, 
shorten delay in get- filled in to the extent that is possible at that stage, 
ting a guardian ap- for the issue simultaneously of notices to two at 

pointed. hast of the proposed guardians for the suit to be 

selected by the Court from the list referred to in 
sub-R. (4) above, together with a duly stamped voucher indicating that 
the fees prescribed for service have been paid. If one or more of the 
proposed guardians signify his or their consent to act, the Court shall 
appoint one of them and intimate the fact of such appointment to the 
person appointed by registered post. If no one of the person served 
signifies his consent to act, the Court shall proceed to serve simultaneously 
another selected two, if so many there be, of the persons named in the list 
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referred to in sub-R. (4) above, but no fresh application under sub-R. (4) 
shall be deemed necessary. The applicant shall, within three days of 
intimation of unwillingness by the first set of proposed guardians, pay 
the prescribed fee for service and produce the necessary forms duly filled in. 

(9) No person shall, without his consent, be appointed guardian for the suit. 

Whenever an application is made proposing the 
No person shall be name of a person as guardian for the. suit, a notice 
appointed guardian in Form No. 11-A set forth in Appendix H hereto 
without his consent. shall be served on the proposed guardian, unless 

the applicant himself be the proposed guardian or 
the proposed guardian consents. 

(10) Where the Court finds no person fit and willing to act as guardian for the 

suit the Court may appoint any of its officers or 
Court guardian— a pleader of the Court to be the guardian and 

when to be appointed may direct that the. costs to be incurred by that 
—how he is to be officer in the performance of his duties as guar- 
placed in funds. dian shall be borne either by the parties or by any 

one or more of the parties to the suit or out of 
any fund in Court in which the minor is interested, and may give directions 
for the re-payment or allowance of the costs as justice and the circumstances 
of the case may require. 

(11) When a guardian for the suit of a minor defendant is appointed and it is 

made to appear to the Court that the guardian is 
Funds for a guardian not in possessiou of any or sufficient funds for the 
other than Court guar- conduct of the suit on behalf of the defendant and 
dian to defend. that the defendant will be prejudiced in his defence 

thereby, the Court may, from time to time, order 
the plaintiff to advance moneys to the guardian for purpose of his defence 
and all moneys so advanced shall form part of the costs of the plaintiff 
in the suit. The order shall direct that the guardian, as and when directed, 
shall file in Court an account of the moneys so received by him. 

NAGPUR. 

For Rr. 3 and 4, substitute the following:— 

“3. Where the defendant is a minor, the 
Court, on being satisfied of the fact of liis mino¬ 
rity, shall appoint a proper person to be guar- 
dian for the suit of such minor. 

4. (1) Any person who is of sound mind and 

has attained majority may act as next friend of 
a minor or as his guardian for the suit. 

Provided that the interest of such person is not adverse to that of the minor 
and that he is not, in the case of a next friend, a defendant, or, in the case 
of a guardian for the suit, a plaintiff: 

(2) Where a minor has a guardian appointed or declared by competent autho¬ 
rity, no person other than such guardian shall act as the next friend of the 
minor or as his guardian for the suit unless the Court considers, for 
reasons to be recorded, that it is for the minor’s welfare that another 
person be permitted to act in either capacity. 


Guardian for the suit 
to be appointed by Court 
for minor defendant. 

■Who may act as next 
friend or guardian for 
the suit. 


4-A. (1) No person, except the guardian 
Procedure for appoint- appointed or declared by competent authority, 
ment of guardian for the shall, without his consent, be appointed guardian 
suit. for the suit. 

(2) An order for the appointment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the minor or by the 
plaintiff. 

(3) Unless the Court is otherwise satisfied of the fact that the proposed guar¬ 
dian has no interest adverse to that of the minor in the matters in contro¬ 
versy in the. suit and that he is a fit person to be so appointed, it shall 
require such application to be supported by an affidavit verifying the fact. 


0. 32, R. 3. 
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(4) No order shall be made on any application for the appointment as guar¬ 
dian for the suit of any person, other than a guardian of the minor appointed 
or declared by competent authority, except upon notice to the proposed 
guardian for the suit and to any guardian of the minor appointed or 
declared by competent authority, or, where there is no such guardian, the 
person in whose care the minor is, and after hearing any objection that may 
be urged on a day to be specified in the notice. The Court may, in any 
case, if it thinks fit, issue notice to the minor also. 

(5) Where, on or before the specified day, such proposed guardian fails to 
appear and express his consent to act as guardian for the suit, or, where he 
is considered unfit, or disqualified under sub-R. (3), the Court may, in 
the absence of any other person fit and willing to act, appoint any of its 
officers or a pleader to be guardian for the suit. 

(6) In any case in which there is a minor defendant the Court may direct 
that a sufficient sum shall be deposited in Court by the plaintiff from which 
sum the expenses of the minor defendant in the suit shall be paid. The 
matter shall be adjusted in accordance with the final order passed in the 
suit in respect of costs.” 


OUDH. 

Add the following proviso to R. 3 (4):— 

** Provided that if the minor is under ten years of age no such notice shall be 
issued to him.” 


RANGOON. 

The following shall be substituted, namely:— 

”3. (1) Where any of the defendant is a minor, the Court, on being satisfied of 

the fact of his minority, shall appoint a proper guardian for the suit for 
such minor. 

(2) For this purpose there shall be filed by the plaintiff with the plaint a 
list of all persons whom the plaintiff considers to be capable of acting as 
guardian of the minor for the suit. Such list shall be in the form of an 
application duly verified and requesting that one of such persons may be 
appointed guardian of the minor for the suit, and shall state for each of 
such persons whether he has a guardian appointed or declared by competent 
authority, or a natural guardian, or the custodian of the minor, or a stranger, 
and shall give the address of each of such persons. 

(3) An order for the. appointment of a guardian for the suit may also be 
obtained upon application in the name and on behalf of the minor. 

(4) An application under sub-R. (2) or sub-R. (3) shall be supported by an 
affidavit verifying the fact that the proposed guardian has no interest in 
the matters in controversy in the suit adverse to that of the minor and that 
ho is a fit person to be so appointed. 

(5) No order shall bo made on any application under this rule except upon 
notice to any guardian of the minor appointed or declared by an authority 
competent in that behalf, or, where there is no such guardian, upon notice 
to the father or other natural guardian of the minor, or, where there is no 
father or other natural guardian, to the person in whose care the minor is, 
and after hearing any objection which may be urged on behalf of any person 
served with notice under this sub-rule ” 


Synopsis. 

1. Scope and object of the rule. 5. 

2. “Shall appoint a proper person to be 6. 

guardian for the suit.” 

2-A. Title of suit against minor. 

3. “On being satisfied of the fact of his 7. 

minority.” 

4. When defendant pleads minority. 8. 


Nonrepresentation. 

Absence of formal order of appoint¬ 
ment of guardian, substantial repre¬ 
sentation. 

Illegal procedure in appointing guar¬ 
dian. 

Decree against major treating him as 
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minor and vice versa. 

9. Such application shall he supported by 
affidavit—Sub-Cl. (3). 

10. Service of summons. 

11. Notice to the minor and his guardian. 


Applicability of order to execution proceed¬ 
ings. See O. 32, General Note 2. 
Estoppel. See Note 8, Pt. (3). 

Guardian not appointed—-Whether decree is 
valid. See Note 5, Pt. (1). 


12. Duties of a guardian—Gross negli¬ 

gence. 

13. Effect of fraud or gross negligence of 

guardian. 

14. Probate proceedings. 


IVtinor—When can impeach decree. See 
Notes 5, 12 and 13. 

No guardian ad litem—Effect on limitation. 
See Note 2, Pt. (4). 


1. Scope and object of the rule.—The object of the rule is to see that 
the minor’s interest does not suffer and that he is properly represented in a 
suit filed against him. 1 - The Court cannot, therefore, be too jealous in 
observing the requirements of the law in regard to infants and in seeing 
that their interests are properly safeguarded. It should be satisfied not 
merely that the proposed guardian is a fit and proper person to act as 
guardian but also that he has no interest, directly or indirectly, adverse to 
the minor. 2 As to the applicability of the rule to proceedings other than 
suits, see the undermentioned cases. 3 

2. Shall appoint a proper person to be guardian for the suit.”;— 
The provisions of the rule are mandatory and the Court is bound to appoint 
a proper guardian for a minor defendant.* 1 The appointment is not a mere 
matter of form. The Court is bound to satisfy itself that the proposed 
guardian is a fit and proper person to represent the interests of the minor. 2 
A decree obtained against a minor without appointing a guardian for him 
as required by this rule is nullity (see Note 5, infra). The principle that 
the manager of a joint Hindu family represents in litigation the other mem¬ 
bers including minor co-parceners dees not apply when minors are made 
parties to a suit, the Court is therefore bound to appoint a guardian for the 
minor defendant even though the managing member of the family of which 
such minor is a member is a co-defendant. 3 


0. 32, R.3, 
Notes 
1 — 2 . 


But the fact that the validity of the proceedings depends upon the 
appointment of a proper guardian for a minor defendant does not mean 
that for purposes of limitation a suit is not validly filed until a guardian 


Order 32, Buie 3—Note 1. 

(1) Aramita Lisboade Souza v. Andithrao 
Waghoji Raje Shirke, 1927 Bom 613 (615): 29 
Bom L R 1357: 105 Ind Cas 537. 

(2) Bhura Mai v. Har Kishan Das, (1902) 24 
All 383 (386, 393): 1902 All WN76FB; Shipal 
Singh v. Jugdinh Naragan, (1920) 56 Ind Cas 
313 (315): 7 Oudh L J 219: 2 U P L R (J 0) 
77: 23 Oudh Cas 396; Ahmad Mirza Khan v. 
Ilira Lai, 1899 Pun Re No. 23. 

(3) Paten war v. Ajodhia, (1919) 52 Ind Cas 
123 (124): 1 U P L R (J C) 9 TDo not apply 
to partition proceedings under U P Land Revenue 
Act]; Madho Singh v. Lala Keshab Deo, 1931 All 
656 (657): 1931 All L J 1152: 13 L R A 3 
I Applies to proceedings in Revenue Court]; Mari 
Oharan Sil v. Bepin Behari Mukhopadhya, 1927 
Cal 374 (374): 100 Ind Cas 146 [Do not apply 
to commutation proceedings under Bengal Tenancy 
Act]; Vasudev Vishnu v. Narayan Jagannath, 
(1872) 9 Bom H C R 289 [Proceedings to file 


and enforce an award are of the nature of a 
suit under S. 2 of Act XX of 1864. and minor 
has to be represented by holder of certificate of 
administration]. 

Note 2. 

(1) Damu Diga v. Vakrya Nathu, (1920) 56 
Ind Cas 455 (456); 22 Bom L R 328: 44 Bom 
767; Shivanath Singh v. Manohar Lai, (1914) 
22 Ind Cas 245 (246): 16 Oudh Cas 261; Bhay- 
wun Dayal v. Param Sukh Dass, (1917) 36 Ind 
Cas 366 (369): 14 All L J 818: 39 All 8: Anony¬ 
mous (1869) 5 Mad H C R App 8. 

(2) Ram Chandra v. Joti Prosad. (1907) 29 
All 675 (677, 678): 1907 All W N 225. See also 
Guru Churn v. Kali Kissen, (1885) 11 Ca! 402 
(405) . 

(3) Chandi Prasad Misir v. Balaji Missir. 1931 
All 136 (136): 129 Ind Cas 560: 1931 All L J 
152: 53 All 427. 
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32, R.3 (f d litem is appointed for the minor; the institution of a suit is complete 
Notes and saves limitation even though the further progress of the suit depends 

2—5. upon the appointment of a suitable guardian. 4 

2-A. Title of suit against minor.—In a suit against a minor, the 
minor should himself be made, and described as, a defendant, some other 
person being named as guardian. Thus a suit against C.D., a minor, should 
describe him as “C.D., a minor, of whom E.F. is guardian ad litem”. 1 

3. “On being satisfied of the fact of his minority.” —See the under¬ 
mentioned case. 1 

4. When defendant pleads minority.—When a defendant who is sued 
as a major pleads that he is a minor, the proper procedure is to raise a prelimi¬ 
nary issue on the question of his minority, and give a finding thereon. In 
the proceedings for the determination of such issue, however, the alleged 
minor should be represented by a guardian ad litem appointed by the Court. 
If it is found that the defendant is in fact a minor, then a guardian should be 
appointed for the suit. If not, the guardian appointed for the enquiry should 
cease to act. 1 On the analogy of this principle, it has been held that where 
a minor applies to be brought on record as the legal representative of a 
deceased party, the Court ought to appoint a guardian for the purpose of 
the enquiry as to his being the legal representative. 2 

5. Non-representation.—A minor cannot be considered to be a party 
to a suit unless he is represented therein by a duly qualified guardian. A 
decree passed against a minor not so represented must be regarded as a 
decree passed against a person not a party to the suit and is therefore without 
jurisdiction, null and void. 1 In order to set aside such a decree it is not 
necessary to show that the minor has suffered any prejudice by non-repre- 


(4) Rup Chund v. Datodha, (1908) 30 All 55 
(56): 1907 All W N 290: 3 Mad L Tun 58; 
U hag wan Dayal v. Param Sukh Dass, I 1917 ' « 
In.l Cas 366 (369): 14 All L J 818: 89 All 
8; liar Lai Singh v. Rudra Singh. 1927 All 787 
(787): 49 All 869: 25 All L 
Cas 624; Ishwari Ohaudhan v. Dukht, UOJJ) 

In.l Cas 575 (576): 1 UPL R (J R) ; 
Khen Karan v. liar Dayal, (i88 2 ) 4 AH 37 (39). 
1881 \11 W N 129: 6 Ind Jur 382, Jmami v. 

(WO?, Pun lie No. 18: 31 Pun L It 

1901 . 


Note 2-a. 

(1) Mongala Dossee v. Sharoda Dossee, (1873) 
20 Suth W R 48 (48): 12 Ben L R App 2. 
See also Oirwar Narayan Mahton v. Kamla Pra¬ 
sad 1933 Pat. 104 (110): 13 Pat L Tim 737: 
12 Pat 117 [Minor sued as majors—Written state¬ 
ment tiled by their mother as their guardian— 
Court accepted the same—Failure to amend the 
cause title is a mere irregularity); Amritsaria v. 
C.awun, 192G Lah 82 (82): 89 In.l Cas 363 
| Suit bv father as next friend of his minor son— 
Finding him a major on that date—Cause-title 
amended—Though on date of amendment barred 
by Limitation, suit not to be dismissed]. 


Note 

(1) Shi Paul Singh v. 
56 Ind Cas 313 (315): 
V P L R (J C) 77: 23 


3. 

Jagadish Singh, (1920) 
7 Oudh L 3 219: 2 
Ondh Ons 393. 


Note 4. 

(1) Kasi Doss v. Kassim Sait, (1898) 16 

Mad 344 (346): 2 Mod L Jour 215; Ram Gobind 
v. Sital Singh , 1926 Pat 489 (490): 96 Ind Cas 
273. 

(2) Rukmani Ammal v. Veeraswami Ayyangar, 
1924 Mad 813 (814): 47 Mad L Jour 370: 35 
Mad L Tim 82: 1924 Mod W N 763: 80 Ind Cos 
942. 


Note 6. 

(1) Khiarajmal v. Dain, (1905) 32 Cal 296 
(312, 315): 32 Ind App 23: 9 Cot W N 201: 2 
All L J 71: 7 Bom L R 1: 1 Col L Jour 584: 8 
Sor 734 P 0; Pariah Singh v. Bhabuii Singh, 
(1913) 21 Ind Cos 288 (291): 17 Col W N 1165: 
1913 Mad W N 785: 14 Mad L Tim 299: 25 Mad 
L Jour 492: 11 All L J 901: 16 Oudh Cos 247: 
18 Col L Jour 384: 15 Bom L R 1001: 35 All 
487: 40 Ind App 182 P C; Narain Singh v. Raf 
Kumar Singh , 1922 All 217 (219): 20 All L J 
251: 44 AH 428: 66 Ind Cas 62; Ohampi v. Tara 
Chani . 1924 All 892 (894): 46 All 744: 22 
All L J 665: 5 L It A Civ 502: 82 Ind Cas 516; 
Ram Das v. Dwarka Das, 1930 All 875 (876): 
128 Ind Cos 763; JIanutnan Prasad v. Jftifcammad 
Ishaq . (1906) 28 All 137 (138, 141): 1905 All 
W N 229: 2 All L J 615; Sundura v. Sakharam 
Gopal, (1915) 26 Ind Cos 444 (444): 16 Bom 
L It 616: 39 Bom 29; Vishnu Keshav v. Ram 
Chandra . (1887) 11 Bom 130 (132); Banswar 
Pramanik v. Tarapada Bhattacharjee, (1917) 41 
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sentation. 2 Not being a party to the suit, the minor will not be barred by o. 32, R.3, 
the principle of res judicata from raising the same questions in a subsequent Note 5. 
suit as were decided in the prior suit. 3 On the same principle their Lordships 
of the Privy Council have held in Rashid-un-nissa v. Muhmnmad Ismail , I.L.R. 

31 All 572, that a minor not represented in the suit cannot, in execution, 
object to the execution of the decree. 3 "" Their Lordships observed as follows: 

“ Section 244 (now S. 47) of the Civil Procedure Code applies to questions 
arising between parties to the suit. in which the decree was passed, that is to 
say, between parties who were properly made parties in accordance with the 
provisions of the Code.” It will also follow from this that a minor not 
properly represented in the suit and against whom an ex parte decree has 
been passed cannot apply under 0. 9, R. 13 to set aside the ex parte decree, 
inasmuch as under that rule only a defendant, that is, a person properly made 
a defendant, can apply. This is the view of the High Court, of 
Madras, 4 and the Judicial Commissioner’s Court of Nagpur. 5 The High 
Court of Allahabad 1 ' and the Chief Court of Oudh 7 have, however, held that 
such an application is maintainable. In view of the Privy Council decision 
mentioned above, it is submitted that the latter view is not correct. 


Ind Cas 872 (873): 26 Cal L Jour 258; Ska\k 
Abdul Karim v. Thakur das Thakur , 1928 Cal 844 
(848): 55 Cal 1241: 32 Cal W N 665; Jamden- 
nentia K ha tun v. Ijjatennessa Khatun, 1929 Cal 586 
(589); Umapati Samanta v. Sheikh Nasitullah, 
1923 Cal 692 (693): 37 Cal L Jour 496: 72 Ind 
Cat* 475; Duryarum Bose v. Tara Prosad Naik, 
1923 Cal 338 (339); llalli Jha v. Lai Singh, 

(1915) 27 Ind Cns 425 (426, 427) Cal; Sadhu 
Char an Pal v. Indru Mohan Mistari, (1921) Oudh 
148: 64 Ind Cm* 90 (90): 24 Oudh Cas 234: 8 
Oudh L J 626; Dakeshur Pershad v. Rewat 
Me hi on, (1897) 24 Cal 25 (27); Gang a Prasad 
v. Umbiku Churn, (1887) 14 Cal 754 (757), 

Mongulu Dossee v. Shuroda Dossee, ( 18 '4) 

Hen L R App 2: 20 Suth W R 48; Radha Kris to 
v. Ram Okunder, (1869) 11 Suth W R 300 

(301); Indar Sain v. Prabhu Lai, 1922 Lah 277 
(U7H): 3 Lah 88: 66 Ind Cns 4; Barkut Bibi v 
Mohd Amin, 1932 Lah 521 (522): 33 Pun L R 
551: 139 Ind Cns 113 [Reader of the Court 
appointed "to conduct the case" for the minor but 
without sending notice either to the 
the render us required by O 32 R 3. C• 
Hint Singh v. Ohulam Qiiudir, (1918) 48 Ind Cas 
399 (399): 113 Pun Re . 191 ?.’ a ,J( h 

Krixhnagya v. Kori Palli Raju, (1916) 35 Ind 

Cns 154 (156): 31 Mud L Jour ^""oa! 
v. (languid Kama Kotayya. (1919) o3 Ind Cas 
184 (186): 37 Mud L Jour 399: 26 Mud L Tim 
•u> 7 - to Mad I. W 471: 1920 Mud W N 1, Per- 
■manand v. Lukhmichand, 1922 Nag 249 . (250) i: 
18 Nag L It 138: 66 Ind Cas 480; ‘JfPC 

xfid v. Thakur Saran, 1921 Pnt 293 (203): !92 
Put H C C 335: 2 Pnt L Tim 617: 63 Tnd Cas 
484: /do v. liulia. (1910) 6 Ind Cas 663 (664)■ : 
55 Pun W R 1910: 85: Pun Re 1910: 43 Pun L R 
if,10 * When Singh v. 3TU Singh (1899) Pun 
Re No. 17 [Confession of judgment on behalf or 
m nor not by guardian ad litem but a co-defendant 
uncle—-Not binding]. also Rr/«nuddm lfoJ« 

v Sudan Sheikh, (1919) 51 Ind Cas 583 
(586) Cal [Decree can be set aside in nn appeal 
by another party] . 

(2) Mt Chumbi v. Tarachand .1924 All 892 
(893): 46 All 744: 22 All L J 665: o L R A 
Civ 502: 82 Tnd Cas 516. 


C.P.C.—313 


(3) Sundara Babu Shetgi v. Sakai am Gopal 

Shet Gandhi, (1915) 26 Ind Cas 444 (444): 16 
Bom L B 616: 39 Bom 29; Rashid-un-nissa v. 
Muhammad Ismail Khan, (1909) 31 All 572 

(582): 36 Ind App 168: 6 All L J 822: II 
Bom L R 1225: 13 Cal W N 1182: 10 Cal L Jour 
318: 19 Mad L Jour 631: 3 Ind Cas 864: 6 Mad 
L Tim 279 P C. 

(3 a) See also Kali Pada v. lluri, (1917) 35 
Ind Cas 856 (858, 859): 24 Cal L Jour 375: 44 
Cal 627: 21 Cal W N 110 4; Bideshri v. Lakh pat, 
(1910) 6 Ind Cas 26 (27): 15 Cal W N 725; 
Mahomed .V ooroollah Khan v. liar Charan Rai, 
(1874) 6 N W P H C 98; Lahore Bank, Ltd 
v. Gulara Jilani, 1924 Lah 448 (448): 5 Lah 
54 : 78 Tnd Cas 460. But see Sami Ohettiar v. 
T R Sesha Ayyar d- Co, 1928 Mad 1057 (1058): 
113 Ind Cas 663; Madhuri Venkata Somes warn 
Ran v. Pulavarty Lakshmansv;ami , 1929 Mad 213 
(217): 56 Mad L Jour 175: 29 Mad L W 125: 
52 Mad 275: 115 Ind Cas 801 F B [Per Deva- 
doss J obiter). 

(4) Arumugu Go an dan v. Periavanjiappa 
Goundan, 1924 Mad 489 (489): 46 Mad L Jour 
348: 19 Mad L W 233: 34 Mad L Tim 94: 1924 
Mad W X 289: 78 Ind Cas 76; Eda Punnayga 
v. Jnngala Kama Kotayya, (1919) 53 Ind Cas 
184 (185, 180. 

(5) Seth Paramanud v. Lakhmichand, 1922 
Nag 249 (250): 18 Nag L R 138: 66 Ind Cas 
460. 

(6) Bhagwan Duyal v. Param Sukh, (1916) 
36 Ind Cas 366 (369): 14 All L J 818: 39 All 
8 [It was held in this case that it is also open 
to minor to appeal from the decree or apply for 
a review. For the reasons given in the commen¬ 
tary this view is also not correct | . Peara Lai v. 
Ashraf ‘ Khan, 1923 All 213 (214): 21 All L J 
185: 71 Tnd Cas 456: 4 L R A Civ 137. 

(7) Shiam Bahadur v. Brij Kish ore, 1927 
Oudh 173 (174): 4 Oudh W N 356: 101 Ind Cas 
632. 
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• 32* R*8» 
Note 5. 


"Where an incompetent or disqualified guardian is appointed for a minor 
party, the position is the same as if no guardian is appointed at all. 8 As to 
when a guardian ad litem can be regarded as a disqualified person and when 
not. see Notes 4 to 8 to R. 4, infra. 

Where a minor is represented in the suit by a duly qualified guardian, 
he becomes legally a party to the suit and the Court acquires jurisdiction 
to decide his case. 9 The decree passed against him in such a case is binding 

on him as much as on an adult, and the judgment will operate as res judicata 

against him in subsequent proceedings. 10 The law, however, recognises a 
substantive right in him to avoid the decree so passed if he can establish that 
the guardian has been grossly negligent in the conduct of the suit and if he 
suffered prejudice by reason of such negligence. 1 - 1 The minor can exercise 
this right in various ways:— 

(1) If the decree is an ex parte one, he may apply under 0. 9, R. 13 

to set aside the ex parte decree. The negligence of the 

guardian may constitute a “sufficient cause” for setting aside 
the decree within the meaning of that rule. 12 

(2) He may prefer an appeal from the decree. 

(3) He may apply for a review of the judgment. 1 - 2 ' 11 

(4) He may file a suit to set aside the decree. 13 * * * * * 


(8) Qanaaraju x. Satganarayana, 1931 Mad 
674 (677): 34 Mud L W 317: 134 Ind Cas 188. 
See also Notes 4 and 5 to Rule 4. infra. 

( 9 ) Pandt Satdeo Narain v. Ramyan Teuton, 

1923 I’at 242 (250): 2 Pot 335: 4 Pat L Tun 
147: 71 Ind Cas 705. See also Wahan x. Banke 
Jiehari Pershad Singh, (1903) 30 Cal 1021 

(1031): 30 Ind App 182: 5 Bom L R 822. I 
Cal W N 774: 8 Sar 512 P C. 

(10) Venkatuchalam v. Mahalakshmamma, 
(1887) 10 Mad 272 (279); Raj Gopal Aejerjgj 
v Vpendra Acharjya Goewami, 1926 Pat 528 
(529): 96 Ind Cas 437: 5 Pat 768; fwondu 

Nat ha v. Ladkavahv, l 1895 ) 19 B .°“ 

Sukha v. Laehmi Naram, 1928 All 621 (622). 
26 All L J 834; Bril Ra/ v RamSarup, 1926 
All (40 41): 23 All L Jour 001: C L R A 
Civ 488: 00 Ind Cas 749: 48 All 44; ^ c/ * ar L v - 

Bhika Singh, 1927 All 601 <® 02 > 1 8 *1 ® A “j 
229- 106 Ind Cas 49; Jammu v. Mahadeo Prasad, 
1<»22 All 294 (295): 66 Ind Cas 559; Sham Lai 
vG^ita, (1901) 23 All 459 (461): 1901 A 
W N 147; Murhdhar v. PUatnbar Lai, 1922 AU 
91 "( 94 ): 20 All I. J 329: 66 Ind Cas 872: 44 
All 525 [Court cnn go into the merits of the prior 
suit and see whether minor not P r °PCrly re P r0 ' 
Rented]; Beni Prasad v. Laffaram, (Wl#) «• 

Ind Cas 63 (64): 14 All L J 438: 88 AlI 452; 
Benarsi v. Ramnarmn, (1908) 30 All 105 (108). 
5 All L J 35: 1908 All W N 28: 8 Mad L Tim 

128; Daulat Singh v. Raghbir Singh, (1894) 
All W N 141 (142); Ilanmantappa v. Jivubaf, 

(1900) 24 Bom 547 (552): 2 Bom L R 478; 

Padmaker v. Mahadev, (1886) 1° Bora 21 (24): 

jo Ind Jur 188; Be pin Chandra Das x. Alena? 

jaddi, 1927 Cal 865 (866. 867): 46 Cal L Jour 

007 . 107 -Ind Cas 199; Surendranath Qhose v. 

nLanaini Dm.\ (1907) 34 Cal 83 (89); Raghu- 

har v Bhikua (1886) 12 Cal 69 (75. 70); Modhoo 

Soodunx^Prithee, (1871) 16 Suth W R 281 
SherafuttocAlah v. Abedoonissa, (1872) 

17 Suth W R 374 (374); Out am Jilani v. Yusuf 


Shah, (1887) Pun Re No. 72; Maruthamalai 
Goundan v. Palani Goundan, (1912) 16 Ind Cas 
182 (183): 37 Mod 535; Baijnath v. Radha 
Rawan Prasad, (1918) 43 Ind Cas 563 (665) 
Oudh; Madari v. Ilardayal, (1910) 7 Ind Cas 
538 (539): 13 Oudh Cas 158; Matadin v. Ali 
Mirza, (1902) 5 Oudh Cas 197 (200); Amirchand 
v. Naratingh Narayan Singh, (1908) 11 Oudh 
Cas 319 (321). 

(11) Sira/ Fatima v. Mahmood Ali, 1932 AU 
293 (308): 1932 All L J 437: 138 Ind Cas 465 
P B. See also Indar Sain v. Prabhu Lai, 1922 
Lah 277 (278): 3 Loh 88: 66 Ind Cas 4. 

(12) Dulhin Brinodini Debi v. Paramestoar 

Dayal Singh, 1925 Pat 512 (514): 1925 Pat 

H C C 180 ; 88 Ind Cas 987: 6 Pat L Tim 855; 
Raghubar Dyal Sahu v. Bhikya Lai Misser, (1885) 
12 Cal 69 (75, 76); Kesho Pershad v. Sirday 
Naram, (1880) 6 Cal L R 69 (70). 

o Dut v - Subodra Bibi, (1876) 25 

Suth \\ R 449 (450): 2 Cal 283; Beni Prasad v. 
Lana Ram. (1916) 35 Ind Cas 63 (64): 14 AU 
U 38 AH 452 : Jogeshioar Narain v. Roy 

Radha Raman, (1912) 16 Ind Cas 543 (545) Cal. 

nJ 1 V ao ^' ,0 Ar y- Se ° 0 ’ < 1918 > 45 Cas 

(884) (Nag); Oottepati Subbanna v. Gotte- 

''“J lt J^araeamma, (1915) 26 Ind Cas 16 (17): 

Jour 486: Fn ramesioari v. Seho Dal, 
(KIO,) 6 Cal L Jour 448 (451, 452); Ehadifa 
s . Fulyntuz Zhora, (1919) 49 Ind Cas 707 (708): 
*■4 .Pun Re No. 1919 [If the minor became a 
major on date of judgment and treated as such, 
a |‘ ac 1 k ,1,e decree]; M allay a v. Punnam • 

\ f 19 * * * * , 24 r ¥ ni1 608 (608 - r,09 )-‘ 4 ? Mad 476: 
46 Mad L Jour 291: 19 Mad L W 410: 34 Mad 

i Tim -95: 77 Ind Cas 628; Srinivasacharlu V. 
Munnmathna Naidu, 1926 Mad 905 (905): 1926 
Mad W N 350: 95 Ind Cas 707; Ohunduru Pon- 
I'tT 1 "" Vtrannfl, 1922 Mad 278 (273): 
42 Mad L Jour 429: 45 Mad 425: 1922 Mad W 
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(5) He may even, in defence, show that the decree is not binding 
on him on the ground of gross negligence of the guardian and 
consequent prejudice. 14 

Where a decree is set aside on the ground of non-representation or on 
the ground of gross negligence of the guardian in the conduct of the suit, the 
minor is remitted to his original rights as it stood before the decree, and the 
Court can, under its inherent powers, revive the first suit and proceed with 
it from the stage at which it was declared that the proceedings were illegal 
as against the minor. 15 

6. Absence of formal order of appointment of guardian—Substantial 
representation.—Where a minor defendant is effectively represented by a 
guardian with the sanction of the Court, the mere fact that a formal order 
of appointment w.as not passed will not render the decree a nullity as in the 
case of non-representation. The absence of the order of appointment is only 
an irregularity which in the absence of any prejudice to the minor resulting 
therefrom, will not be a ground for setting aside the decree. 1 On the same 
principle it has been held that the want of a certificate required by S. 3 of 
the Bengal Minors’ Act, 1858 (now repealed by Guardians and Wards Act 


N 213: 15 Mad L W 427; Lalla v. Ramnadhan, 
(1895) 22 Cal 8 (13); Mohan Lai v. Noki, (1917) 
37 Ind Cas 195 (196): 117 Pun L R 1916; 
Muhammad v. Sukha Singh, (1912) 13 Ind Cas 
20 (21): 36 Pun W R 1912: 15 Pun L R 1912; 
Ismail v. .Sultan Bibi, (1918) 43 Ind Cas 354 
(355): 103 Pun Re No. 1917: 155 Pun W R 
1917: 6 Pun L R 1918; Qhulam Abhas v. Munna 
Lai, (1907) 10 Oudh Cas 321 (330). 

(14) Eari Bapanna v. Sankari Yerramma, 

1923 Mad 718 (718): 45 Mad L Jour 324: 18 
Mad L W 49: 1923 Mad W N 452: 74 Ind Cas 
218: 33 Mad L Tim 46; Gottepati Subbanna v. 
Godepatti Narasamma, 26 Ind Cas 16 (17) : 27 
Mad L Jour 486. 

(15) Raghunatha Mahanty v. Qhonnu Mahanty, 

1928 Mad W N 275 (279) [Dissenting from 

1924 Mad 489]; Kirpu Kishen v. Babulal, 1924 
All 225 (225): 45 All 606: 76 Ind Cas 765; 
Bhagiuan Dayal v. Param Sukh Dass, (1916) 
36 Ind Cas 366 (369): 14 All L J 818: 39 All 
8; Talib Ali Shah v. Piarey Lai, 1930 All 644 
(646): 1930 All I. J 938: 128 Ind Cas 438: 52 
All 924; Ichhamoyi Pal v. Pirymohan Shah, 1925 
Cal 512 (513): 78 Ind Cas 427; Muin-ud-d\n v. 
Abul Khair, 1926 Lah 441 (441): 94 Ind Cas 
686; Zuhara Begum v. Mashuq Fatima, 1926 Oudh 
32 (33): 88 Ind Cas 175. 


Note 6. , . 

(1) Mst Bibi Walian v. Banke Behan Pershad 
Singh, (1903) 30 Cal 1021 (1031): 30 Ind App 
182: 5 Bom L R 822: 7 Cal W N 774: 8 Sar 
512 P O; Phalli v. Debi Pershad, 1923 Lah 57& 
(578): 5 Lah 38: 75 Ind Cas 449; Uhan Singh v. 
Gardip Singh, (1919) 49 Ind Cas 954 (955): 39 
Pun W R 1919; Ramnain Shukul v. Ganga 
Shukul, (1914) 25 Ind Cas 620 (621) All; Pokh- 
pal Singh v. Ohiddu Singh, (1912) 15 Ind Cas 
903 (904): 9 All L J 653; Vithaldas v. Dattaram, 
(1902) 26 Bom 298 (300): 3 Bom L R 887; 
Vasudev v. Erishnaji, (1896) 20 Bom 534 (5o6); 


Satyendra Nath Ehan v. Panchanon Chatter jee, 
1930 Cal 455 (456): 51 Cal L Jour 362: 128 
Ind Cas 81; Ranmaya Gaorangini alias Rasidun- 
nissu v. Betty Mahbert, 1927 Cal 207 (208): 

31 Cal W N 160: 100 Ind Cas 177; Bhutnath 
v. Satya Einkar, (1920) 54 Ind Cas 368 (370) 
Cal [Decree set aside because minors prejudiced]; 
Junki Das v. Mohubir Prasud, (1914) 22 Ind 

Cas 240 (240) Cal; Chunder Sekhar v. Balakdhar, 
(1912) 14 Ind Cas 845 (847): 15 Cal L Jour 
446: 17 Cal W N 219; Suresh Chunder v. Jugut, 
(1887) 14 Cal 204 (212, 215); Midnapore 

Zeminduri Co v. Gobinda Mahto, (1908) 8 Cal L 
Jour 31 (32, 33) ; Ankhil Chunder v. Trippoora 

Sunduree, (1874) 22 Suth W R 525 (525); 
Sardara v. Mt Hayat Bibi, 1927 Lah 861 (861): 
28 Pun L R 627: 9 Lah L Jour 206: 100 lud 
Cas 463; Narain Das v. Ralli Brothers, (1915) 
31 Ind Cas 45 (45): 1915 Pun Re No. 61: 136 
Pun WR 1915; Dhanput Mai v. Ehazana, 1897 Pun 
Re No. 67; Eunhammad v. Eutti, (1889) 12 Mad 
90 (91); Sadasheo v. Earim, 1926 Nag 267 
(268): 92 Ind Cas 241; Dasshan Singh v. Ratan 
Lai, 1924 Oudh 178 (178): 74 Ind Cas 821; 

Mata Qhulam Singh v. Sital Prasad, 1923 Oudh 
206 (207): 26 Oudh Cas 113: 74 Ind Cas 409; 
Sat Deo v. Jui Nath, 1922 Oudh 75 (78): 9 
Oudh L J 141: 67 Ind Cas 808; Chiet Ram v. 
Kanshi Ram, (1923) 71 Ind Cas 7 (8, 9) Lah; 
Rani Chattra Eumari Debi v. Panda Radha 
Mohan Singari, 1922 Pat 291 (293): 66 Ind Cas 
137: 3 Pat L Tim 451; Eeshawesarindra Sahi 
x. Debendra Bala Dassi, (1918) 48 Ind Cas 245 
(253): 4 Pnt L Jour 213: 1919 Pat H C C 121; 
Ram Asray Singh v. Sheonandan, (1915) 35 Ind 
Cas 868 (870): 1 Pat L Jour 573: 1 Pat L W 
35: 1917 Pnt H C C 21; Ruber v. Ramakar, 
1925 All 351 (352): 23 All L J 44: 6 L R A 
Civ 178: 86 Ind Cas 86: 47 All 357; Ram Kishen 
v. Radhey Lai. 1932 All 130 (132): 1931 All L 
J 1102: 136 Ind Cas 562; Siam Kalin v. Silam 
Sitama, (1916) 33 Ind Cas 941 (942): 9 Bur 

L Tim 168. 


O* 32, R.3, 
Notes 
5— 6. 



2500 


Guardian for Suit 


Sch. 


0. 32, R.3 VIII of 1890) 2 or a misdescription of the minor in the pleadings 3 are only 
Notes irregularities which are not necessarily fatal to the suit. 

7. Illegal procedure in appointing guardian.—A defect or irregularity 
in procedure in the appointment of a guardian ad litem is also only an irregula¬ 
rity and will not be a ground for setting aside the decree unless it had the effect 
of causing prejudice to the minor. 1 In Walian v. Banke Behan, I.L.R. 30 
Cal. 1021, their Lordships of the Judicial Committee after impressing upon 
the Courts in India the importance of following strictly the rules laid down 
by the Code, proceeded to observe at page 1031: “But it is quite another 
thing to say that a defect in following the rules is necessarily fatal to the- 
proceedings Applying this principle, it has been held that a failure to 
issue notice as required by sub-R. (4), 2 or the absence of, or omission to, 
file an affidavit as required by sub-R. (3), 3 are mere irregularities which, 
by themselves, cannot render the decree void and cannot be a ground for 
setting aside the decree unless prejudice is proved to have resulted to the 
minor. The question whether the minor was prejudiced in any particular 
case depends upon the facts and circumstances of that case and does not 
necessarily follow from the irregularity in the appointment of a guardian ad 
litem.* 

8. Decree against major treating him as minor and vice versa .—A 
major defendant who is described and impleaded as a minor 1 or a minor 
who is treated as a major and impleaded as such 2 cannot be treated as a 
party to the suit and is not bound by the decree passed in the suit. But 
if the major defendant is aware of the defect or takes part in the proceedings 



(2) Parmeahar Da* v. Bela, (1887) 9 All 508 
(510): 1887 AH W N 189; Bam Raghbir v. Qauri 
Prasad. 1889 Pun Re No. 166; Jogi Singh V. 
Kunj Behnri, (1885) 11 Cnl 509 (518); Mungnx- 
ram v. Gur Sahai. (1890) 17 Cal 347 (357): 16 
Inti App 195: 5 Sar 463: 13 Ind Jur 449 P C. 


AH 321; Rambrichh Bam v. Taruk- Tew air, (1916) 
33 Ind Cas 805 (807): 14 All L J 589; Chat Ram 
v. Hari Rakfh, 1926 Lnh 435 (435): 93 Ind 
('as 848. 

(2) See cases cited in Note 11, infra. 


(3) Ganaputhi Mudaliar v. Krishnamarhariar, 
(1914) 24 Ind Cas 187 (190): 27 Mad L Jour 
213; Ilari Saran v. Bhuhaneswari, (1889) 16 Cal 
40 (56): 15 Ind App 195: 5 Sar 198: 12 Ind 
Jur 373 P C: Snreali Chunder v. Jugut Chunder, 
(1887) 14 Cnl 204 (208. 209, 214); Alim Bukah 
Fakir v. Jhala Bibi, (1886) 12 Cal 48 (49); Guru 
Churn v. Kali Kiaaan, (1885) 11 Cal 402 (405); 
Jogi Singh v. Kunj Behnri, (1885) 11 Cal 509 
(518); Gri*h Chunder v. Miller, (1879) 3 Cal 
L Rep 17 (19); Natesayyan v. Narusimmayyar, 
(1890) 13 Mad 480 (483); Subramangn Pandga 
v. Sivositbramanin, (1894) 17 Mad 316 (337, 
3?8): 4 Mad L Jour 152; Net Lai Sahoo v. 
Kareem Bax, (1896) 23 Cnl 686 (689); Kedar 
Proaunno v. Prntap Chunder, (1893) 20 Cnl 11 
(14) . 

Note 7. 

( 1 ) Shi pul Singh v. Jagadiah Narnin, (1920) 
56 Tnd Cas 313 (315): 7 Oudh L J 219: 2 U 
P I, R (O) 77: 23 Oudh Cns 396; Rom Rekha 
Singh v. Gnngu Prasad, 1926 All 545 (545): 24 
MI L J 970: 97 Ind Cas 514 F B; Madho Singh v. 
Lola Keshal Deo. 1931 AH 656 (657): 1931 All 
], J„ur 1152: 13 L R A Rev 3; Kuber Upadhia 
v Ramakar Dat, 1925 All 351 (351): 23 All L 
Jour 44: 6 L R A Civ 178: 86 Ind Cns 86: 
IT AH 357; Gaburdhan Sahi v. Mahabir Singh, 
(1912) 14 Ind Cns 506 (507): 9 All L J 290: 34 


(3) Bamaawumi Chelty v. Doraisivami, 1923 
Mad 465 (467): 44 Mad L Jour 299: 17 Mad 
L W 638: 73 Ind Cns 409. 

(4) Rambrichh Ram v. Tarak Tewari, (1916) 33 
Ind Cas 805 (608): 14 All L J 589; Chatter 
Singh v. Tej Singh, 1921 All 393 (395): 43 
AH 104: 59 Ind Cns 671: 18 All L J 956. 

Note 8. 

(1) Sakai Singh v. Chander Dip Lid, (1919) 
49 Ind Cas 627 (629) Pat; Qlianshayamda* v. 
llardu, (1916) 32 Ind Cns 380 (383); 2 Oudh 
L J 562. 
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> . ixujurumji, - - 

(J87): 24 All L J 379: 93 Ind Cos 376: 48 All 
J(>2; Puma Chandra Kumar v. Bejoy Ohand, 
(1913) 18 Ind Cas 859 (860): 17 Cal W N 549: 
on f a ] l A Jo,,r 18: p<l *um"rti V. Gandi, (1915) 
29 I».1 Cns 314 (316): 28 Mad L Jour 525: 88 
Mad 1076; Seahagiri v. Ilanumantha, (1915) 82 

(392): 19 Mn(1 L Tim 93: 3D Mad 

lari; , „ **1"" v - F«uuni Rai, 1925 Pnt 867 
(368 : 3 Pat L R 16: 86 Ind Cas 856; Gauri 

Vion 'T,. V ; K J thab De °- 1929 All 148 (154): 
1929 All L J 204: 114 Tnd Cns 881 [Minor 
sued alone with other partners of a firm as 
major—Decree not bad ]. 
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See sub-R. (3) of R. 3 substituted by the Madras High Court as to 
the contents of the affidavit in support of a petition under this rule. 

10. Service of summons. —There is no specific mode provided for the 
service of summons on a minor defendant. It should therefore be served 
in the manner prescribed for service of summons under O. 5 ante. 1 Where, 
however, a guardian has been appointed in the suit for the minor, notice 
of an appeal from a decree in that suit need only be served on the guardian. 2 

11. Notice to the minor <and his guardian. —No order should be made 
under this'rule appointing a guardian for a minor defendant unless and 
until the necessary notices are given to the persons referred to in the rule. 1 
The object of giving a notice to the minor is twofold: he may not be a minor 
at all, in which case he may come to Court and defend the suit as a major 2 : 
even if he is a minor he has a right to be heard and his wish consulted in 
the matter of the choice of his guardian. 3 

But the omission to send the notice required by this rule is, as has 
been observed in Note 7 supra, only an irregularity which will not vitiate 
the proceedings unless it is proved that the minor has been prejudiced 


(3) Qangaram v. Miliir Lai, (1906) 28 All 416 
(417): 1906 All W N 73: 3 All L J 187; Thakur 
llargobind Singh v. Iluktnit Chand, 1924 All 94 
(95): 45 All 608: 21 All L J 551: 4 L R A 
Civ 291: 75 Ind Cas 351; Surat Chandra v. 

Libhabati Debi. 1921 Cal 584 (589): 34 Cal L 
Jour 302: 66 Ind Cas 433; Ramachari v. Durai- 
twami, (1898) 21 Mad 167 (169). See also 
Krishna Mongol v. Akbar Jumma, (1881) 9 Cal 
L Rep 213 (215). 

Note 9. 

(1) Bhuru Mol v. Ilarkishan Dos, (1902) 24 
All 383 (393): 1902 All W N 76; Ghidam Abbas 
V. Manna Lai. (1907) 10 Oudh Cas 321 (331). 

(2) Munnu Lol v. Ohulam Abbas. (1910) 6 

Ind Cas 788 (788): 11 Cnl L Jour 557: 12 Bom 
L R 439: 14 Cal W N 794: 8 Mad L Tim 57: 

20 Mnd L Jour 591: 32 All 287: 37 Ind App 77: 30 
Oudh Cas 123 P C; Imam Din v. Puran Chand, 

(1920) 55 Ind Cas 833 (834): 1 Lah 27: 84 
Pun L R 1920: 37 Pun W R 1920. See however 
Alam Din v. Allah Dad. 1922 Lah 447 (448): 

6 Lah L Jour 44: 67 Ind Cas 547. 

Note 10. (3) Gobind Ram v. Muhammad Ali, (1911) 11 

Jatln,lra v - Srinath, (1898) 26 Cal 267 Ind Cas 317 (318): 115 Pun W R 1911: 211 
(373): 3 Cal W N 261. In the goods of Amrita Pun L R 1911: 35 Pun Re No. 1912. 

Lai. (1900) 27 Cal 350 (351); Abdul v. Eggar, 


(1908) 35 Cal 182 (184): 12 Cal W N 160; 
Walter Rebrlls v. Maria Rebells, (1897) 2 Cal W 
N 100 (103, 105). 

(2) Rasik Moral v. Kumar J polish Kantha Roy, 
1926 Cal 1106 (1107): 30 Cal W N 949: 97 Ind 
Cas 614. 

Note 11. 

(1) .1 rum it a Lisboa De Souza v. Andilhrao 

Waghoji Raji Shirke, 1927 Bom 613 (615): 29 
Rom L R 1357: 105 Ind Cas 537; Nachiappa 
CItelty v. Chinniah Ambalam, (1916) 36 Ind Cas 
794 (795): 4 Mad L W 362; Phool Kuer v. 

Reu'ari Singh. 1930 All 609 (610): 124 Ind Cas 
191: 1930 All L J 1020 [Substituted service 

improper]; Adkia v. Shanker Rao. 1921 Nag 126 
(126, 127): 59 Ind Cas 757; Lai Hanwant Ram 
v. Muhammad Abdul llassan Khan, (1915) 26 

Ind Cas 712 (712): 1 Oudh L J 708; Bhairo 
Prasad Saliu v. Ram Chandra Prasad, (1918) 
45 Ind Cas 253 (254): 4 Pnt L W 373. 

(2) A ram it a Lisboa v. Andithran, 1927 Bom 613 
(615): 29 Bom L R 1357: 105 Ind Cas 537. 


without objection he will be estopped from questioning the validity of the 
decree later on. 3 

9. Such application shall be supported by affidavit—Sub-clause (3).— 

An application for the appointment of a guardian should be supported by 
an affidavit stating the fact of minority of the defendant and that the pro¬ 
posed guardian is a fit person to be appointed as guardian. The Court must 
be satisfied that the person it appoints will safeguard the interests of the 
minor and that he has no interest of his own which will come into conflict 
with that of the minor. 1 - But as already pointed out in Note 7 the absence 
of such an affidavit is only an irregularity and cannot render the decree 
invalid. 2 
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thereby in his defence 4 or there is fraud or collusion on the part of the 
guardian. 5 Such prejudice is not a matter of assumption or presumption, 
but of positive proof. 6 

12. Duties of a guardian—Gross negligence. —The guardian ad litem 
is in the position of a trustee and is bound to act strictly in the interests of 
the minor and to raise the best possible defences for him. 1 He must act in 
good faith, i.e., with due care and caution. 2 It has been seen in Note 5 
supra that the law recognises a substantive right in the minor to avoid the 
decree passed against him where the guardian has been negligent in the 
conduct of the suit. It is not however every kind of negligence which will 
render the proceedings otherwise regular and proper, liable to be re-opened. 
The negligence must be such as leads to the loss of a right which might have 
been successfully asserted if the suit had been defended with due care. 3 In 
other words, the negligence must be such as would imply that the person 
guilty of it neglected to do what was plainly his duty to do, or did some¬ 
thing which he ought not to have done, or omitted to do something which 
any man of ordinary prudence would have done. 4 When a guardian exhi¬ 
bits want of such knowledge or information as is easily available it may 
amount to gross negligence. 4 '* But a mere omission on the part of the 
guardian to appear at the trial would not amount to gross negligence if 


(4) Sultan v. Uardiyan, 1925 All 548 (549): 
a L R A Civ 323: 88 Ind Cas 294; Makadeo Pan- 
v. Sobha Nath Pandry 1926 AU 757 759): 

24 All L .1 914: 97 Ind Cas 277: 48 All 828. 
bhagxcan Dayal v. Paramsukh Dot, (1915) 27 
Ind Cas 828 (624): 13 All L J 179: >7 All 1™. 
A ram it a Lisboa v. A ml it hr no 1927 Bom 61 
(615): 29 Bom L R 1357: 105 Ind Cas 537. 
Sanail Amir v. Shekh Masleudin, (1917) 37 Ind 
Cas” 186 (188): 18 Bom L R 563: 40 Bom 541 
Kulamhi Tirumalarharyulu v. 

1924 Mad 763 (763, 764): 1924 Mad W N 

362- 34 Mad L Tim 202: 46 Mad L J 363. 1J 
Mud L W 678: 60 Ind Cas 54 1 : Jnupn Sundora 
Rtnutx v Bezwuda Pat I ah i Ram Reddi, (191J) 4 
Ind Cm 421 (423): 1917 Mad W N 495: 6 Mad 
I, W 272; Sarfarm Singh v. Mfnuiger,Court of 
Kurils Estate, 1929 Oudh 481 ( 482 ): 4 Luck 517. 
1,7 T n a Cas 475: 7 Oudh W N 191; iff Ummakul - 
III V iLllm Ra.ul Khan. 1929 Sind 32 (34): 
114 Ind Cas 101 (Notice not necessary in Bind 
owing to the amendment in 1927); 
y Dhara Rai. 1924 Pat 772 (773): 1924 Pat 
tj r c 216 - 78 Ind Cas 613. But see Rajendra 
Prasad v. Probodh Chandra, 1921 Pat 25 (26): 
6 Pat L .Tour 82: 2 Pat L Tim 116: 1921 Pat 
H C C 156: 59 Ind Cas 936; Sped Ah Sarkar v. 
Manikjan Bibi, (1918) 43 Ind Cas 728 (729) Cal 
[Per Trunon, J]: Karim Khan v. Salamudd t, 
(1912) 13 Tnd Cas 594 (595) Cal. 

(5) Sakha v. Luclimi, 1928 AH 621 (622): 

2 <; All L .1 834: Phalli v. Debi Pershad, 1923 Lnh 
575 (578): 5 Lnh 38: 75 Ind Cas 449; Muham¬ 
mad Shal, v. Nuwab, (1928) 109 Ind Cas 521 
(522): 1928 Notes 81-d; Yythesivara Ayyar v. 
Kumarapna Chettiar, (1929) 115 Ind Cas 247 

(24R): 1929 Notes 13-C; 1929 Mad W N 139; 
Jamba Animal v. Nalurajam Pillai, 1922 Mad 485 
(486): 31 Mad L Tim 215: 70 Ind Cas 867; 
Sh ina I Singh v. Jagadish Kara in, (1920) 56 Ind 
Cas 313 (316): 7 Oudh L J 219: 2 U P L R 
(J C) 77: 23 Oudh Cas 396. 


( 6 ) 
kitth, 


Kulamhi Tirnmalarhurlu v. 
1924 Mad 763 (763): 1924 


Ammiselti Ten- 
Mad W N 362: 


34 Mad L Tim 202: 46 Mad L Jour 363: 19 
Mad L W 678: 80 Ind Cas 541. 

Note 12. 

(1) Irshadulhaq v. Muhammadulnista, 14 Ind 
Cas 150 (151): 127 Pun W R 1912. 

(2) Ahmad Ali Shah v. Jfir Shah, (1898) Pun 
Re No. 35. 

(3) Parmciiwuri v. Slieo Dat, (1907) 6 Cal L 
Jour 448 (451, 452); Kashiram v. Balwant, 1928 
Nag 207 (208): 108 Ind Cas 437; Ohunduru 
Punnayyah v. Kajum Viranna, 1922 Mad 273 
(274): 42 Mad L Jour 429: 15 Mad L W 427: 
1922 Mad W N 213: 45 Mad 425: 70 Ind Cas 
668 ; Anunda Rao v. Venkatadriappa Rao, 1925 
Mad 258 (259): 47 Mod L Jour 700: 1925 Mod 
W N 75: 85 Ind Cas 812 [Omission to rely on 
a previous judgment for pleuding res judicata ifl 
not gross negligence); Tammalapalli Anjanayulu 
v. Chinna Subbiali, 1924 Mod 860 (860): 20 Mad 
L W 529: 1924 Mad W N 758: 82 Ind Cas 
952 (Mere non-production of document in evi¬ 
dence does not amount to gross negligence]; Yadr 
Inmudi Slistrala v. Thalluri V enkatoseshayya, 
1928 Mad 614 (619): 110 Ind Cas 894, (Do); 
Chaiulur Sfkhar l'ewari v. Balakdhar Dubey, 
(1912) 15 Ind Cas 611 (G12): 10 All L J 149 
|Guardian neglecting but not deliberately —Decree 
cannot he set aside); Court of Wards v. Raj Ooo- 
mar. (1871) 16 Suth W R 142 (146) [Guardian 
tiling statement prejudicial to his wn/d—Held gross 
negligence); Tika Ram v. Frwin Khan, (1919) 49 
Ind Cas 420 (421): 19 Pun W R 1919 [Held 
there was gross negligence). 

(4) Ananda Rao v. Tenfcatfldri Appa Rao, 
1925 Mud 258 (259): 47 Mnd L Jour 700: 1925 
Mod W N 75: 85 Ind Cas 812; Bihari Lai v. Amfn 
Chund, (1920) 52 Ind Cos 346 (347): 94 Pun L 
R 1919: 74 Pun W R 1919: 1 Lah L Jour 109. 

(4-n) Ahmed Ali Shah v. Mir Shah, 1898 Pun 
Re No. 35. 
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there was no good ground of defence available to be put forward on behalf 
of the minor. 5 Nor is it the duty of the guardian to raise frivolous and 
untenable defences. 6 And it will be no dereliction of duty on his part to 
refuse to litigate on behalf of his ward, a claim which he knows to be false 
and unfounded in fact. 7 The test is whether there has been culpable neg¬ 
lect of the interests of the minor, and whether there has been in the conduct 
of the suit any act or omission on the part of the guardian which has resulted 
in pi'ejudice to the minor. 8 

13. Effect of fraud or g-ross negligence of guardian. —It has been 
observed in Note 5 ante that when a minor is represented in a suit by a 
duly qualified guardian he becomes legally a party to the suit and that the 
decree passed against him is binding on him as much as on an adult and 
that the judgment will operate against him as res judicata in subsequent 
proceedings. But where the guardian has been guilty of fraud or collusion 
the minor like any other party to a suit can, under the provisions of S. 44 
of the Indian Evidence Act, avoid the bar of res judicata against him by 
proving such fraud or collusion. It has been held by the High Court of 
Madras that, on the analogy of the same section, the minor can avoid the 
bar of res judicata by showing that the guardian was guilty of gross negli¬ 
gence in the conduct of the suit. 1 In the undermentioned case 2 the High 
Court of Allahabad has also held that the judgment obtained against a minor 
in a suit in which the guardian has been guilty of gross negligence is not 
res judicata against him. It has, however, reached this conclusion on the 
view that the principle of S. 44 of the Evidence Act cannot be applied to 
such a case but that the minor ceases “for all practical purposes” to be a 
party to the suit when the guardian is guilty of gross negligence, and that 
therefore the previous decision was not one between the parties to the sub¬ 
sequent suit and that therefore there could be no res judicata. It is 


(5) Chunduru Punnayyah v. Rajam Viranna, 
1922 Mad 273 (273, 274): 42 Mad L Jour 429: 
15 Mad L W 427: 1922 Mad W N 213: 45 Mad 
•425: 70 Ind Cas 668; Ramaswami Ohetty v. 

Doruiswami, 1923 Mad 465 (467): 44 Mad L 
•Jour 299: 17 Mad L W 638: 73 Ind Cas 409; 
Dadu Sahib v. Gajraj Singh, 1925 Mad 204 
(205): 47 Mad L Jour 928: 20 Mad L W 854: 
85 Ind Cas 258 [Court guardian absent on date 
■of hearing though witnesses present—Held gross 
negligence] ; Raja Babtt v. Balmukund, 1925 All 
214 (215): 5 L R A Civ 692: 83 Ind Cas 323; 
•Collector of Meerut v. TJmrao Singh, (1915) 29 
Ind Cas 220 (221): 13 All L J 437; Vishnu 
Narayan v. Dattu Vasudeo, (1907) 9 Bom L R 
1099 (1101); Sheik Abdul Kurim v. Thakurdas 
Thakur, 1928 Cal 844 (848): 35 Cal 1241: 32 
'Cal W N 665; Nawab Singh v. Gurbachan Singh, 
1925 Lah 116 (116): 6 Lah L Jour 346: 82 Ind 
Cas 598; Girja Dinjitl v. Raghu Mai, (1916) 33 
Ind Cas 481 (482) Oudh [Court guardian not 

getting instructions in spite of endeavours—Decree 
"binding]; Raghuraj Gir v. Rudra Partab, (1916) 
36 Ind Cas 811 (811): 19 Oudh Cas 119: 3 

Oudh L J 585; Baji Nath v. Radha Rauan Pra¬ 
sad, (1918) 43 Ind Cas 563 (565) Oudh; Jlitendra 
Narain Singh v. Sukhdeb Prasad Jha, 1929 Pat 
360 (362, 363): 8 Pat 558: 10 Pat L Tim 

79: 115 Ind Cas 886; Zarina Bibi v. Wazuddi, 
1932 Cal 888 (889): 59 Cal 1108 (1109). See 
Lekhraj r. Mahtab Chand, (1872) 17 Suth W R 
117 (118): 14 Moo Ind App 393: 10 Beng L R 
35: 2 Suth 536: 3 Sar 43 P C; Anantharhari v. 


Rangachari, 1927 Mad 209 (209): 98 Ind Cas 
463. 

(6) Bihari Lai v. Amin Chund, (1920) 52 Ind 

Cas 346 (347): 94 Pun L R 1919: 74 Pun W 
R 1919: 1 Lah L Jour 109; Yezu Mallayya v. 
Punnumma, 1924 Mad 608 (609): 47 Mad 476: 
46 Mad L Jour 291: 19 Mad L W 410: 34 Mad 
L Tim 295: 77 Ind Cas 628; Sivasubramania 

Pillai v. Rakku Muthu Moopan, 1924 Mad 645 
(646): 19 Mad L W 502: 1924 Mad W N 454: 
79 Ind Cas 418; V enkataramani Aygar v. Subra- 
mania Ayyur. 1928 Mad 945 (949, 950): 108 Ind 
Cas 639 [Failure to raise a doubtful plea]. 

(7) Be joy Singh v. Mathuriya Debya, (1920) 
56 Ind Cas 97 (106) Cal. 

(8) Brij Raj v. Rum Sarup, 1926 All 36 

(41): 23 All L J 901: 6 L R A Civ 488: 90 
Ind Cas 749: 48 All 44; Siraj Fatima v. 

Mahomed Ali, 1932 All 293 (302): 1932 All L 
J 437: 138 Ind Cas 465 F B. 

Note 13. 

(1) Karri Bappanna v. Sunkari Yerruma, 1923 
Mad 718 (718): 45 Mad L Jour 324: 18 Mad 
L W 49: 1923 Mad W N 452: 74 Ind Cas 218: 
33 Mad L Tim 46. 

(2) Siraj Fatima v. Mahomood Ali, 1932 All 
293 (302, 303, 311): 1932 All L 'J 437: 138 Ind 
Cas 465 F B. 
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0. 32, R.3, submitted that the reasoning is not correct. Where once a guardian ad litem 
Notes is duly appointed for a minor party he becomes, as has been seen already, 
13—14. legally a party to the suit and the Court acquires jurisdiction to hear his 

case. He cannot cease to be a party or continue to be a party from time 
to time according as the guardian is acting negligently or otherwise. 

14. Probate proceedings.— Although as a rule of practice it may be 
expedient to have a guardian appointed where a will, of which probate is 
sought, affects the interests of a minor, 1 - yet S. 141 of the Code and conse¬ 
quently 0. 32 will not apply to proceedings in probate which have not 
reached a contentious stage. 2 

0- 32, R.4. R. 4 . [Ss. 440, 443, 445, 456,457.] (1) Any 

who may next person 3 who is of sound mind and has attained 
guardian for the suit. majority may act as next friend of a minor or 

as his guardian for the suit: 

Provided that the interest of such person is not adverse 5, 
to that of the minor and that he is not, in the case of a next 
friend , a defendant, or, in the case of a guardian for the suit , a 
plaintiff. 

(2) Where a minor has a guardian appointed or declared 
by competent authority, 6 no person other than such guardian 
shall act as the next friend of the minor or be appointed his 
guardian for the suit unless the Court considers, for reasons to< 
be recorded, that it is for the minor’s welfare that another per¬ 
son be permitted 12 to act 7 or be appointed, as the case may be. 

(3) No person shall without liis consent 8 he appointed 
guardian for the suit. 

(4) Where there is no other person fit and willing to act 
as guardian for the suit, the Court may appoint any of its- 
officers to be such guardian, 9 and may direct that the costs to be 
incurred by such officer in the performance of his duties as such 
guardian shall be borne either by the parties or by any one or 
more of the parties to the suit , or out of any fund in Court in 
which the minor is interestedand may give directions for the 
repayment or allowance of such costs as justice and the circum¬ 
stances of the case may require. 

[1877—Ss. 440, 443, 445, 456; Cf. R. S. C., 0. 65, R. 13.] 



Note 14. (2) Sachindra Narain Sah v. Hironmoyw 

(1) Radhashyam Dosya v. Itanya Sundari Dusi . (1921) 59 Ind Cas 435 (437): 24 Cal W 
Darya, (1921) 59 Ind Ca» 664 (666): 24 Cal X 538. 

W N 541. 
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Local Amendments. 


ALLAHABAD. 

Substitute the following for R. 4:— 

“4. (1) Where a minor has a guardian appointed or declared by competent 

authority, no person other than such guardian shall act as next friend, except 
by leave of the Court. 

(2) Subject to the provisions of sub-R. (1) any person who is of sound mind 
and has attained majority may act as next friend of a minor, unless the 
interest of such person is adverse to that of the minor, or he is a defendant, 
or the Court for other reasons to be recorded considers him unfit to act. 

(3) Every next friend shall, except as otherwise provided by Cl. (5) of this 
rule, be entitled to be reimbursed from the estate of the minor any expenses 
incurred by him while acting for the minor. 

(4) The Court may in its discretion, for reasons to be recorded, award costs 
of the suit, or compensation under S. 35-A or S. 95 against the next 
friend personally as if he were a plaintiff. 

(5) Costs or compensation awarded under Cl. (4) shall not be recoverable by 
the guardian from the estate of the minor, unless the decree expressly 
directs that they shall be so recoverable.” 

Add the following R. 4-A :— 

4-A. (1) Where a minor has a guardian appointed by competent authority, no 

person other than such guardian shall be appointed his guardian for the 
suit unless the Court considers, for reasons to be recorded, that it is for the 
minor’s^ welfare that another person be appointed. 

(2) Where there is no such guardian, or where the Court considers that such 

guardian should not be appointed, it shall appoint as guardian for the suit 
the natural guardian of the minor, if qualified, or, where there is no such 
guardian, the person in whose care the minor is, or any other suitable 

person who has notified the Court of his willingness to act, or failing any 

such person, an officer of the Court. 

Explanation .—An officer of the Court shall for the purposes of this sub-rule 
include a legal practitioner on the roll of the Court. 

(3) No person shall without his consent be appointed guardian for the suit; 

provided that in all cases the consent of such person shall be presumed, 
unless within fifteen days of receipt of notice from the Court, he notifies 
to the Court his refusal to accept appointment as such guardian. Refusal 

to accept notice shall be presumed to be refusal to act. 

(4) Where an officer of the Court is appointed guardian for the suit under 
sub-R. (2), the Court may direct that the costs to be incurred by such 
officer in the performance of his duties as such guardian shall be borne 
either by the parties or by any one or more of the parties to the suit, or 
out of any fund in Court in which the minor is interested, and may give 
directions for the repayment or allowance of such costs as justice and the 
circumstances of the case may require. 

BENGAL. 

Substitute the words “Except as otherwise provided in this order”, for the 
Avords “Where there is no other person fit and willing to act as guardian 
for the suit”. 

LAHORE. 

New sub-R. (2-A) was inserted : — 

“(2-A) Where a minor defendant has no guardian appointed or declared by 
competent authority, the Court may, subject to the proviso to sub-R. (1), 
appoint as his guardian for the suit a relative of the minor. 

If no proper person be available, who is a relative of the minor, the Court 
shall appoint one of the other defendants, if any, and failing sueh other 

C.P.C.—314 


0. 32, R 4. 
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defendant shall ordinarily proceed under sub-R. (4) of this rule to appoint 
one of its officers.” 

and the following words were added to sub-R. (3):— 

‘‘but. the Court may presume such consent to have, been given, unless it is 
expressly refused.” 

MADRAS. 

See Local Amendments to R. 3, supra. 

NAGPUR. 

See Local Amendments to R. 3, supra. 

OUDH. 

Substitute the following for R. 4:— 

‘‘4. (1) Where a minor has a guardian appointed or declared by 

competent authority no person other than such guardian shall act as next 
friend, except by leave of the Court. 

(2) Subject to the provisions of sub-R. (1) any person who is of sound mind 
and has attained majority may act as next friend of a minor, unless 
the interest of such person is adverse to that of the minor, or he is a 
defendant, or the Court for other reasons to be recorded considers him 
unfit to act. 

(3) Every next friend shall, except as otherwise provided by sub-R. (5) of 
this rule, be entitled to bo re-imbursed from the estate of the minor any 
expenses incurred by him while acting for the minor. 

(4) The Court may, in its discretion, for reasons to be recorded, award costs 
of the. suit, or compensation under S. 35-A or S. 95 against the next 
friend personally as if he were a plaintiff. 

(5) Costs or compensation awarded under sub-R. (4) shall not be recoverable 
by the guardian from the estate of the minor, unless the decree expressly 
directs that they shall be so recoverable.” 

Add the following R. 4 -A :— 

4-A. (1) Where a minor has a guardian appointed by competent authority, no 
person other than such guardian shall be appointed his guardian for the 
suit, unless the Court considers, for reasons to be recorded, that it is for 
the minor’s welfare that another person be appointed. 

(2) Where there is no such guardian, or where the Court considers that such 
guardian should not be appointed, it shall appoint as guardian for the 
suit, the natural guardian of the minor, if qualified, or, where there is 
no such guardian, the person in whose care the minor is, or any other 
suitable person who has notified the Court of his willingness to act, or 
failing any such person, an officer of the Court. 

Explanation .—An officer of the Court shall for the purposes of this Bub-rule 
include a legal practitioner on the roll of the Court. 

(3) No person shall without his consent be appointed guardian for the suit: 
provided that in all cases the consent of such person shall be presumed, 
unless within fifteen days of receipt of notice from the Court, he notifies 
to the Court his refusal to accept appointment as such guardian. Refusal 
to accept notice shall be presumed to be refusal to act. 

( 4 ) Where an officer of the Court is appointed guardian for the suit under 
sub-R. (2), the Court may direct that the costs to be incurred by such 
officer in the performance of his duties as such guardian shall be borne 
either by the parties or by any one or more of the parties to the suit, or 
out of any fund in Court in which the minor is interested, and may 
give directions for the repaynunt or allowance of such costs as justice and 
the circumstances of the case may require. 


PATNA. 

In sub-R. (4) for the words ‘‘where there is no other person fit and willing to act 
as "iiardian for the suit”, in the first sentence of the sub-rule, substitute the following:— 
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“Where the person whom the Court, after hearing objections, if any, under 
sub-R. (4) of R. 3, proposes to appoint as guardian for the suit, fails, within 
the time fixed in a notice to him to express his consent to be so appointed.” 

.RANGOON. 

For R. 4, the following shall be substituted, namely:— 

“4. (1) Any person who is of- sound mind and has attained majority may 
act as next friend of a minor or as his guardian for the suit; provided 
that tho interest of such person is not adverse to that of the minor and 

that he is not, in the case of a next friend, a defendant, or, in the case 

of a guardian for the suit, a plaintiff. 

(2) Where a minor hat a guardian appointed or declared by competent authority, 
no person other than such guardian shall act as the next friend of the 
minor, or be appointed his guardian for the suit unless the Court considers, 
for reasons to be recorded, that it is for the minor’s welfare that another 
person be permitted to act or be appointed, as the case may be. 

(3) In th? event of there being no such guardian, the natural guardian of 

the minor, or, if there is no natural guardian, the person in whose care 

the minor is, should, subject to the proviso to sub-R. (1), ordinarily be 

appointed his guardian for the suit. 

(4) No person shall without his consent be appointed guardian for the suit. 

(5) Where none of the aforementioned persons, or of the persons mentioned by 
the plaintiff in the list filed by him under sub-R. (2) of R. 3, is fit and 
willing to act as guardian for the suit, and where no application is made 
on behalf of the minor under sub-R. (3) of R. 3, the Court may appoint 
any of its officers to be such guardian, and may direct that the costs to 
be incurred by such officer in the performance of this duties as such 
guardian shall be borne either by the parties to the suit, or out of any 
fund in Court in which the minor is interested, and may give directions 
for repayment or allowance of such costs as justice and the circumstances 
of the case may require. An advocate or pleader of the Court shall be 
an officer of the Court for this purpose.” 



Synopsis. 



1. 

2. 

Legislative changes. 

Scope of the rule. 

9. 

Officer 

without his consent. 

of Court as guardian ad litem 

3. 

Who may be next friend or guardian 
of a minor. 

10. 

Wishes 

—Sub-R. (4). 

of the minor if should be con- 


4. Married woman. 

5. Persons with adverse interest. 

11. 

sidered. 

Probate proceedings. See Note 14 to 

6. 

Guardian appointed by competent 
authority. 

12. 

Leave 

R. 3, supra. 

to sue or defend on behalf of 

7. 

8. 

“Another person be permitted to act." 
Appointment of person as guardian 



a minor. 


Absence of affidavit—Effect of. See R. 3, Note 7, Pt. (3) and Note 9, Pt. (2). 

1. Legislative changes.)— 

Sub-R. (1) corresponds to Ss. 445 and 457 of the old Code, and sub-R. (2) to 
Ss. 440 and 443, . second paragraph. Sub-R. (3) is new. Sub-R. (4) 
corresponds to the second paragraph of S. 456 of the old Code. The 

provision as to the direction with regard to the costs to be incurred by the 
Court guardian is new. 

2. Scope of the rule. —This rule deals with the question as to who 
•tan act as next friend or be appointed as guardian of a minor for the suit. 
The general rule is that any person who is of sound mind and has attained 
majority may so act or be so appointed, provided his interests are not adverse 


o. 32, R.4, 
Notes 
1 — 2 . 
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SCH. 


to that of the minor (sub-R. I). 1 - Where there is a certificated guardian, 
for the minor it is he that should be allowed to act as next friend or be 
appointed as guardian and not any other person unless it is for the welfare 
of the minor that another person should be appointed (sub-R. 2). Where 
there is no other person fit and willing to act as guardian, the Court may 
appoint its own officer to act as guardian (sub-R. 3). 

The powers of the Court under this rule and R. 11 of this Order are 
exercisable by the Registrar under S. 105 of Sch. I of the Rangoon Small 
Cause Court Act (VII of 1920). 

3. Who may be next friend or guardian of a minor.— Any pei-son can. 
be the next friend or the guardian of a minor provided— 

(1) he is not of unsound mind, 

(2) he is himself not a minor, 

(3) his interests are not adverse to that of the minor, and, 

(4) he is not the opposite party, i.e., a defendant in the case of a. 

next friend or a plaintiff in the case of a guardian. (See 
also. 1 ) 

Provided these conditions are satisfied the mere fact that he happens 
to be an undischarged insolvent will not invalidate his appointment as a 
guardian. 2 

4. Married woman.—Under S. 457 of the Code of 1882 a married 
woman was disqualified from being appointed as guardian ad litem in a suit. 
Consequently it was held that a decree obtained against a minor with 
a married woman as his guardian was a nullity A But it was held that the 
prohibition did not apply to the case of a next friend and that a married 
woman could validly represent a minor plaintiff. 2 Under the present rule 


Order 32. Rule 4—Note 2. 

(1) See also Karam Xatvaz v. Ruknun , 1930 
Lab 302 (302): 30 Pun L R 590: 126 Ind 
Cas 565 [In n suit to set aside alienation by 
mother. Court is justified in allowing minor to 
he represented by one of other plaintiffs though 
father does not wish to sue) . 

Note 3. 

(1) Gur Charan v. Fashihuddin, 1925 Oudh 
17* (17H): 80 Ind Cas 602 (Guardian a minor 
—Proceedings void); Sri Ram Lakshman Janki 
Jes v. Ram, 1930 Put 97 (97): 118 Ind 

Cos 729 (Defendant sheboit cannot represent the 
idol plaintiff); (farumella Annapumayya v. 
Yenkuttunibramanic/ni, 1925 Mad 1285 (1287): 

49 Mad L dour 549: 22 Mad L W 560: 91 
Ind Cas 742 (Natural father proper guardian to 
assert adoptive right of his minor son); In the 
matter of the petition of Dannpa Subrav , (1862- 
65) 1 Horn II C R A C 134 [Mother appointed 
guardian | ; Chunduru Ponniah v. Yiranrut, 1922 
Mad 273 (274): 42 Mad L Jour 429: 15 Mad 
L w 127: 1922 Mad W N 213: 45 Mad 425: 
70 Ind Cns 668 (Minor entitled to a next friend 
who will be diligent in his interests); Sumar 
Shwh v. Amur Singh, 1926 Oudh 406 (407): 
3 Oudh W N 194: 95 Ind Cas 254. (Do); 

Ueresford v. Ramasuhha, (1890) 13 Mad 197 

(193) (Collector can be next friend of a ward). 

(2) Mnnik Run v. Nur Hussain, 1925 Nag 
;*7d (376): 88 Ind Cas 254. 


Note 4. 

(1) Rashid-ud-Nissa v. Muhammad, Ismail 

Khan, (1909) 3 Ind Cns 864 (866): 31 All 
572: 36 Ind App 168: 13 Cnl W N 1182: 10 
Cal L Jour 318: 6 All L J 822: 11 Bom L R 
1225: 6 Mad L Tinj 279: 19 Mad L Jour 631 
P C; Kundan Lai v. Oajadhar Lai, (1907) 20 
All 728 (729): 4 All L J 698: 1907 All W N 
243; Sham Lai v. Oliusilu, (1901) 23 All 459 
(400): 1901 All W N 147; Zaminia Begam 
v. A dial Cliand, (1883) All W N 90 (90); 

Khusali v. R«ni, (1882) 4 All 195 (196): 1882 
All W N 5; Sorabji v. Bhuchoobai. (1894) 18 
Bom 366 (367); Nursing v. Jahi Mistry, (1912) 
13 Ind Cns 414 (414): 15 Cnl L Jour 3; Kali 
Shankar Salmi v. Maharaja Pratab Udai Nath 
Sahi Deo. (1907) 6 Cnl L Jour 36 (37); TTfl- 
dhawa Mai v. Wadhawa, 1908 Pun Re No. 8: 

15 Pun W R 1908: 149 Pun L R 1908 [Ques¬ 
tion left open]. See Imam Din v. Puran 

('hand, (1920) 55 Ind Cns 833 (834): 1 Lah 27: 

84 Pun L R 1920: 37 Pun W R 1920 [An 

objection as to the legality of n married woman 
to net ns guardian cannot be raised for the 
first time in appeal). But see Kunhi Kuttiali 
II"ji v. Kunhi Pntha, (1906) 29 Mnd 58 (61): 

16 Mnd L Jour 14: Gur Narain v. Guliari Lai, 
(1914) 25 Ind Cas 917 (919): 1 Oudh L J 
50,1: 17 Oudh Cas 318 [A widow held to be 
not a married woman). 

(2) Asirun Brhi v. Shari p Mondul, (1890) 17 
Cnl 488 (489); G’uni Pershad v. Munraj, (1885) 
11 Cnl 733 (734): 10 I.nd Jur 220 [Overruled 
in 17 Cnl 4881. 
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the disqualification has been removed altogether so that a married woman 
can now represent the minor plaintiff as well as a defendant. 

5. Persons with adverse interest.— The proviso to sub-R. (1) prohibits 
the appointment of a guardian ad litem whose interests are adverse to that 
of the minor. Such a person is disqualified to be the guardian of the 
minor. 1 - A minor represented by such a person is not legally represented 
at all and a decree obtained against him will be a nullity. 2 In the under¬ 
mentioned cases, 3 however, it was held by the High Court of Madras that 
the mere fact that the interest of the guardian was adverse to that of the 
minor is not sufficient to invalidate the decree passed against the minor, but 
that the minor should be shown to have suffered prejudice by such appoint¬ 
ment. The decisions do not advert to the decision of their Lordships of 
the Privy Council in Rashid Unnissa v. Muhammad Ismail, I.L.R. 31 All. 572. 
in which it is laid down that a person having an interest adverse to that of 
the minor is a disqualified person and that the minor cannot be deemed to 

have been legally represented by him. The said decisions cannot, therefore 
be considered to be correct. ’ 

The question whether the interests of the guardian are adverse to 
that of the mmor depends on the facts and circumstances of each case v " 
There is a conflict of opinion as to whether a person who has executed a 
document or entered into a transaction on behalf of the minor is a person 
whose interests are adverse to that of the minor in a suit on that document 
or transaction. According to the High Courts of Allahabad 4 and Patna 3 
his interests are adverse and he cannot therefore be appointed as guardian 
ot the minor. According to a Full Bench of the High Court of Madras," 

Note 5. 

(1) Raskid-un-N issa v. Muhammad Ismail 
Khan, (1908) 31 All 572 (582): 36 Ind App 
168: 6 All L J 822: 11 Bom L R 1225: 13 
Cal W N 1182: 10 Cnl L Jour 318: 19 Mad L 
Jour 631: 3 Ind Cas 864: 6 Mad L Tim 279 P 0. 

(2) Rashid’Un-Nissa v. Muhammad Ismail 
Khan, (1908) 31 All 572 (582): 36 Ind App 
168: 6 All L J 822: 11 Bom L R 1225: 13 Cal 
W N 1182: 10 Cal L Jour 318: 19 Mad L Jour 
631: 3 Ind Cas 864: 6 Mad L Tim 279 P 0; 

Chiranfi Lai v. Sued Was Ali, 1924 All 751 
(751): 46 All 620: 22 All L J 493: 5 L R A 
Civ 860: 79 Ind Cas 556; Rattan Ohand v. 

Ram Kishan Murarji, 1928 All 447 (448): 26 
All L J 777; JIanoman Pershad v. Muhammad 
Ishaq, (1906) 28 All 137 (139): 1905 All W 
N 229: 2 All L J 615 [Even if he is a certifi¬ 
cated guardian) ; Sudhir Ohandra Das v. Oo - 
bxnda Ohandra Roy, (1917) 41 Ind Cas 503 

C>09): 21 Cal W N 1043: 45 Cal 538; Sura) 

Peo Narain Misra v. Sarju Prasad Misra, (1917) 

40 Ind Cas 227 (228): 1 Pat L W 647: 1917 
1 ft * *4 C C 198: 2 Pat L Jour 390; Jumoo Mai 
v. Gurdinomal, 1921 Sind 61 (63): 17 Sind L 
it 211: 83 Ind Cas 913; Sellappa Goundan v. 

Masa Naieken , 1924 Mad 297 (298): 47 Mad 

** ¥ nd L Jour 675: 18 Mad L W 838: 

Mad L Tim 126: 1923 Mad W N 775: 76 
Ind Cas 1018. 

Ventc atarhalam Clietty v. Paramasivam 

1927 Mad 668 (669): 52 Mad L Jour 

709: 1927 Mad W N 523: 104 Ind Cas 405. 
ioSa Maruthi Swamiar v. Stibramania Ayyar, 

|J29 Mad 393 (394): 29 Mad L W 393: 118 
nu Cas 831. See also Kuppuswami v. Kama - 
tammal, (1921) 59 Ind Cas 662 (663): 12 Mad 


L W 243: 39 Mad L Jour 375: 43 Mad 842. 

(3-a ) Seth Maganmal v. Darbarilal 1922 
Eft 239 < 241 >: 68 Ind Cas 191 [Minor bena 
"“Jar for next friend—Held interest not 
adverse); Laxmanan Chetly v. Laxmanan diet- 

W *7? 9 /T 4 ^ hL Ind CaS 738 (738): 1 Mad L 
W 8 to [Indebtedness of next friend to minor— 

Court.can dismiss the suit]; Abdulbari v. Rash 

BrAori, (1880) 6 Cal L R 413 (415) [Uncle of 

a Mahomedan infant can represent] ; Sami Raw 

RaW - (19W7) 16 Mad L Jour 357 
(.157) [Held to possess an adverse interest]; 
v - Xanm Ribi, (1803) All W N 104 

( 1051 . 


(4) Murli Dhar v 
(93): 20 All h J 
All 525; Braij Nath Rai v 
(1916) 35 Ind Cas 707 

3c3: 38 All 315. But see 
v. Shyam Singh, (1919) 
(637) All. 


Pitambar Lai, 1922 All 91 
329: 66 Ind Cas 372: 44 
Dhar am Deo Tewari, 
(708): 14 All L J 
Thakur Ganesh Singh 
52 Ind Cas 636 


< 5) Prasad Singha v. Sourendra Mohan 

Sink,, 1922 Pat 450 (474): 66 Ind Cas 945; 
1 Pat 506: 3 Pat L Tim 709. See, however, 
/nara Deo . \arayan v. Matukdhari, (1917) 37 

Ind Cas 389 (390) Pat f Mortgage bond by 
grandfather—Mortgage suit—Minor's father 

appointed guard ian-ad-litem —Held minor pro¬ 
perly represented 1. 

(6) Venkata Someswara Rao v. Lakshmana - 
sirami. 1929 Mad 213 (222): 56 Mad L Jour 

1 75: 29 Mad L W 125: 52 Mad 275: 115 Ind 
(as 801. See also Rama Rao v. Venkatoraju . 
1926 Mad 1146 (1147): 97 Ind Cas 703 [Son 
horn subsequent to mortgage—Appointment of 


O. 32, R.4, 
Note 5. 
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0. 32 R.4, his interests are not necessarily adverse to that of the minor in all cases 
Notes' 6-6. but whether they are so in any particular case depends upon the facts of 

that case. 

6 . Guardian appointed by competent authority. —Where a minor has 
a guardian appointed or declared by a competent authority, the Court is 
bound to appoint that guardian as guardian ad litem of the minor unless 
for reasons to be recorded it considers that in the interest and welfare of 
the minor some one else should be appointed. 1 - According to the High 
Courts of Allahabad, 2 Calcutta, 3 and Patna, 4 the violation of this provision 
is only an irregularity and does not, by itself, vitiate the decree. Thus 
where the mother of certain minor defendants was appointed their guardian 
ad litem in ignorance of the fact that there was a certificated guardian, it 
was held that the decree could not be set aside in the absence of any proof 
of prejudice to the minors. 5 The High Court of Madras 6 has, on the other 
hand, held that in such a case the appointment is illegal and the decree 
obtained against the minor, void. 



father as guardian—Interest not adverse] ; Seb 
/«/»/<« Goundan v. Musa Naicken, 1924 Mad 

297 (298): 47 Mad 79: 45 Mad L Jour 675: 

18 Mad L W 838: 33 Mad L Tim 126: 1923 

Mad W N 775: 76 Ind Cas 1018 (Suit on a 

mortgage by father—Father appointed guardian 
of minor son—Held interest adverse J. 


Note 6. 

(1) Janki Das v. Mohabir Prasad, (1914) 22 
Ind Cas 240 (240) Cal; Sham Krishna v. Rum 
Das, (1898) 20 All 162 (164): 1898 All W N 
); liar Bilan v. Lachman Das , (1891) All \\ 
S T 42 (43). For cases under the Bengal Minors 
i\ct, XL of 1838, now repealed by Act VIII of 
1890 , see the following cases; Durga Churn v. 
Kilmoneg, (1884) 10 Cal 134 (135): 13 Oil L 
K 369; Lachmiput v. Amir, (1883) 9 Cal 176 
(179): 12 Cal L Jour 22; Doorga Pershad v. 
Kesha, (1881) 8 Cal 656 (662): 9 Ind App 27: 
1 Sar 332: 11 Cal L Rep 210: 6 Ind Jur 
272; Gov rah Koeri v. Gujadhar, (1879) 5 Cal 
219 (220. 221): 4 Cal L Jour 398: 4 Ind 

Jur 627; J/rinamoyi Dabia v. Jogoduuri Dab\a, 
( 1880 ) 5 Cal 450 (453): 5 Cal L Jour 361: 5 
Ind Jur 313: 3 Shome L R 49; Debi Dull Sahoo 
v. Sobodra Bibi, (1876-77) 2 Cal 283 (288); 
Kabadivip Chandra Sirkar v. Kalinath Pal, (1869) 
O Beng L It App 130; Sobha Kooeree v. Hard eg 
Narnia. (1876) 25 Suth W R 97 (98); Benoma- 
lee Kesh v. Hungeshessur, (1872) 17 Suth W R 
492 (493); Met Etivaree v. Ram Narain, (1870) 
13 Suth W R 230 (230): 4 Ben L R App 71; 
Sliehurrut Singh v Laljee Chowdhury, (1870) 13 
Suth W R 202 (202); Ram Dhun v. Ram Ruttun, 
(1868) 10 Suth W R 425 (426); Lachmee v. 
Bhugwan, 1866 6 Suth W R Mis 116 (116); 
Lain Boodhmul v. Lalla Gou-ree, (1865) 4 Suth 
W R 71 (72); Ondog Chand v. Dhun Monee, 
(1865) 3 Suth W R 183 (183); Manna Jhunna 
v Laljee, (1864) 1 Suth W R 121 (122); Bob 
deo Das v. Qohind. (1885) 7 All 914 (915): 1885 
All W N 294; Janki v. Dharam Chand, (1881) 
4 All 177 (178): 1881 All W N 175: 6 Ind Jur 
541 ; Zorawar Singh v. Jaxcahir Singh, (1868) 

3 Agra II C 167 [Cases under the Bombay Minors 

Act XX of 1864 also repealed by Act VIII of 1890; 
Dattaram v. Gangaram, (1899) 23 Bom 287 

(290); Daji Tlimat v. Dhirajram, (1888) 12 Bom 
18 (22): 12 Tnd Jur 189; Vishnu Keshav v. 
Ramarhandra Bliaskar, (1887) 11 Bom 130 (182) ; 
Babaji v. Sheshgiri, (1882) 6 Bom 593 (595): 
7 Tnd Jur 37; Mohan Ishwar v. Baku. (18M9-80) 

4 Bom G38 (641); Murlidhar v. Sopdu , (1879) 3 


Bom 149 (150); Gopal Kashi v. Ramabai Salieb 
Patvardhan, (1875) 12 Bom H C R 17; Babaji 
v. Maruti, (1874) 11 Bom H C 182; Alotiram 
Rupa Chand . In re, (1874) 11 Bom H C 21; 
Yijkor v. Jijibhai Yaji , (1872) 9 Bom H C R 
310; Muganbhai Purushotamdas v. Vithoba Bin 
Kara pan Slut, (1870) 7 Bom H C R 7; Dhondiba 
Laxman v. Kusa , (1869) 6 Bom H 0 219; Sita • 
rambhat v. Sitaram Oanesh, (1869) 6 Bom H C 
K 250; (Cases as to when a guardian may be 
appointed under Act VIII of 1890]; Bandhu Pra m 
sad v. Dhiraji Kuar, (1898) 20 All 400 (401): 
1899 All W N 94; Jhabhu Singh v. Qanga Bishan, 
(1895) 17 All 529 (530): 1895 All W N 119; 
Man Hal Ilurgovan, In re, (1901) 25 Bom 353 
(356): 3 Bom L R 411; Pathan Alikhan Badlu • 
khan v. Panibai, (1895) 19 Bom 832 (833); Viru- 
pakshappa v. Nilgangava , (1895) 19 Bom 309 
(317) F B; Jagannath Ramji, petitioner, (1895) 
19 Bom 96 (98); Sayad Shahu v. Hapija Begam, 
(1893) 17 Bom 560 (562); VaUabdas Hirachand 
v. Krishnabhai, (1893) 17 Bom 566 (569); Jai • 
ram v. Laxmon , (1892) 16 Bom 634 (636); Rakhai* 
moni Dassi v. Adwyta Prasad Roy , (1903) 30 
Cal 613 (616): 7 Cal W N 449; Sham Kuar v. 
.VoAanniNfa Sohoy. (1892) 19 Cal 301 (311); Brif 
Mohan v. Rudra Perk ash, (1890) 17 Cal 944 (949) 
(Case under Act IX of 1875]. 

(2) Dammar Singh v. Pirhhu Singh, (1907) 
29 All 290 (291): 4 All L J 155: 1907 All W N 
70; Sham Krishna v. Ram Das , (1898) 20 All 
162 (165): 1898 All W N 9 (The plaint should be 
returned for amendment). 

(3) Jngeshwar Narain v. Lala Mooral\dhar t 
(1908) 7 Cal L Jour 270 (273). 

(4) Mahomed Abdus Salam v. Kamal Mukhi , 
(1918) 46 Ind Cas 316 (318): 5 Pat L W 92. 

(5) Dammarsingh v. Pirbhu Singh, (1907) 29 

All 290 (291): 4 All L J 155: 1927 All W N 
70. Sec however Khooshalo v. Sub 

Scokh, (1866) 1 Agra 175 (A decree against a 
minor represented by his uncle without any legal 
authority—Set aside by lawful guardian—Though: 
no fraud or collusion]. 

(6) Pujari Bhimaji v. Hussain Sahib, (1921) 
59 Ind Cas 842 (843, 844): 12 Mad L W 114: 
39 Mad L Jour 239: 43 Mad 808: 28 Mad I* 
Tim 295; Sami Chet/iar v. T R Sesha Iyer & 
Co, 1928 Mad 1057 (1058): 113 Ind Cas 663. 
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The words “appointed by competent .authority” do not include the 
case of a Hindu father purporting to appoint a testamentary guardian to his 
son even assuming that he has the power to appoint a guardian under the 
general Hindu Law. 7 

7. “Another person be permitted to act.” —A Court can in the 
interests of the minor permit a person other than the certificated guardian 
to act or appoint him as a guardian ad litem of the minor notwithstanding 
the existence of a certificated guardian. Thus, where the appointment or 
the identity of the certificated guardian is not known 1 the Court may appoint 
another person as guardian ad litem of the minor. 


8 . Appointment of person as guardian without his consent. —Sub- 
R. (3) controls both sub-R. (1) and sub-R. (2) 1 and provides that no person, 
shall, without his consent, be appointed guardian for the suit. The consent may 
however be express or implied}'' The object of the rule is to safeguard the 
interests of the minor by ensuring that the guardian has taken upon himself 
the onerous duty of defending the interests of the minor. 2 Where a person 
is appointed guardian of a minor without his consent, express or implied, 
there is a conflict of opinion as to whether the decree passed must be deemed 
to be one passed against the minor who has not been represented in the 
suit, and to be therefore a nullity. The High Courts of Allahabad and 
Calcutta have held that the decree passed under such circumstances is a 
nullity. The High Courts of Madras and Patna have expressed conflicting 
opinions on this point, holding in some cases that it is a nullity, 4 and in 
others that it is only an irregularity which, in the absence of proof of pre- 
judice to the minor, will not vitiate the decree. 6 It is submitted that the 


(7) Budhilal Monji v. Morarji Premji, (1907) 
31 Bom 413 (417): 9 Bom L R 553. But Bee 
Budhilal v. Morarji, (1906) 8 Bom L R 522 
(524). 


Note 7. 

(1) Oirja Dayal v. Raghu Mai, (1916) 33 Ind 
Cns 481 (482) Oudh. 

Note 8. 

(1) Ananda Prasad v. Upendra, 1921 Cal 600 
(601): 34 Cal L Jour 293: 26 Cal W N 781: 
65 Ind Cns 18. 

(1-a) Vasireddi Sriramulu v. Putcha Lakshmi- 
naruyana, 1925 Mad 30 (37): 47 Mad 783: 47 
Mad L Jour 273: 20 Mad L W 248: 35 Mad L 
Tim 12: 83 Ind Cns 312 P B; YezumaXLayya v. Pun- 
namma, 1924 Mad 608 (609): 47 Mad 476: 46 
Mad L Jour 291: 19 Mad L W 410: 34 Mad L 
Tim 295: 77 Ind Caa 628; Venkatachalam v. 
Puramasivam, 1927 Mad 668 (669): 52 Mad L 
Jour 709: 1927 Mad W N 523: 104 Ind Cas 
405; Ohatter Singh v. Tej Singh, (1920) 59 Ind 
Cas 671 (671): 18 All L J 956: 2 U P L R 
(A) 384: 43 All 104: 1921 All 393 (394); 

Jawahar Singh v. Sewa Singh, 1924 Lah 97 (98): 
5 Lah L Jour 487: 79 Ind Cas 572; Thakur 
Tajeswar Dutt v. Lakhan Prasad Singh, 1923 
Pat 231 (235): 2 Pat 296: 4 Pat L Tim 127: 
1 Pat L R 59: 1923 Pat H O C 88: 83 Ind Cas 
290; Shiam Bahadur v. Seth Brij Kishore, 1927 
Oudh 173 (174): 4 Oudh W N 356: 101 Ind 
Cas 632; Sarju Singh v. Dhani Ram, 1927 Oudh 
660 (560): 4 Oudh W N 791: 104 Ind Cas 814; 
Baifnath v. Radha Rawan, (1918) 43 Ind Cas 
663 (564) Oudh [Guardian served—Not appearing 
— Consent implied] ; Naunihal Singh v. Puttu Lai, 
1981 Oudh 50 (50): 7 Oudh W N 1109: 129 Ind 


Cas 175. 


(2) Bhairo Prasad Sahu v. Ram Chandra Pra¬ 
sad, (1918) 45 Ind Cas 253 (254): 4 Pat L W 

' Jadow '*• C hit a gun, (1881) 5 Bom 306 

(3) Bnij Nath Rui v. D ha rani Deo Tewari 

Ind Cas 707 (708): 14 All L J 353: 
si- 3 . • S at ' s Chandra Bandopadhya v. Hashem 

ri l 1927 Cal 488 ( 491 >: 31 Cal W N 634: 

Cal 450: 103 Ind Cas 124; Ananda v. 

n^ nd r if J 921 Cal 600 (601): 34 Cal L Jour 
293: 26 Cal W N 781: 65 Ind Cas 18; Umapati 
tunnantn v. Sheikh Mosetullah, 1923 Cal 692 (693)* 
Cal L Jour 496: 72 Ind Cas 475; Jayadish 
Chandra J)e v. Ilarihar De, 1924 Cal 1042 (1043)* 
40 Cal L Jour 39: 78 Ind Cas 219; Krishna 
( handra J londol v. Jogendra , (1915) 27 Ind Cas 
139 (141): 20 Cal L Jour 469: 19 Cal W N 

)37; Shambhu Mahto v. Midnapur Zemindari Go 
Ltd, (1912) 18 Ind Cas 90 (91) Cal. See also 
.Surendm v Aghore, (1921) 62 Ind Cas 464 
460) : 1921 Cal 534 (535): 25 Cal W N 525 
[Want of consent even on technical grounds suffl- 
cient to invalidate appointment as guardian], 

• 

S ,iaro °f Sahib V. Raghunatha Sivaji, (1915) 
29 In d Cas 579 (580): 18 Mad L Tim 401; 
■yo'ian Krishna Par v. /7«r Prasad, (1917) 40 
JHoo 2 Ol) 1,211 ' Sadjad Hussain v. Sakat Rai, 
1922 Pat 448 (449): 2 Pat 7: 72 Ind Cas C37: 
4 Pat L Tim 575. See also Rani Chattra Kumari 
Debt v. Panda Radha Mohan Singari, 1922 Pat 
291 (293): 66 Ind Cas 137: 3 Put L Tim 451 
I No guardian was appointed at all], 

(5) Odayanasami Tevar v. Alagappa Chelty. 
(1904) 14 Mad L Jour 342 (343); Muhammad 
Abdul Satak v. Mekkena Kondappa, (1909) 4 Ind 


. 32, R 4. 
Notes 
6 — 8 . 
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0. 32, R. 4, last. view is correct. As has been seen in Note 5 to R. 3, ante, where, on the 
Notes face of the record, the minor is represented by a person and such person 
8—9- is not disqualified to be a guardian, the Court has jurisdiction to deal with 

the suit against the minor and the non-compliance with the various require¬ 
ments in the process of appointing the guardian cannot render the judgment 
a nullity, but would only amount to irregularities which may be grounds 
for setting aside the decrees in proper proceedings on proof of prejudice to 
the minor. 0 

It has been held by the High Court of Calcutta that the consent of 
a guardian cannot be presumed merely from the fact that a notice under 
0. 21, R. 22 has been issued to him. 7 The Chief Court of Oudh, has also 
held that a person who is named as guardian but who does not appear in 
the suit cannot be said to have consented to be appointed as guardian. 8 
Where, however, the guardian has had an opportunity to object to his 
appointment and does not do so, the consent, according to the Allahabad 
High Court can be presumed. 9 See also the amendments to this rule made 
by the various High Courts. 

9. Officer of Court as guardian ad litem — Sub-R. 4. —Where the pro¬ 
posed guardian does not appear 1 or declines the guardianship, 2 the proper 
procedure is to apply to the Court for the appointment of an officer of the 
Court as guardian. The Court should however appoint an officer of the 
Court as guardian only when there is no other person fit and willing to act 
as guardian. 3 But the fact that a Court guardian was appointed without 
any enquiry as to whether there was any other person fit and willing to act 
as guardian 4 or the fact that the appointment of Court guardian was obtained 
by the fraud of the opposite party, instead of another who could have con¬ 
ducted the case better on behalf of the minor 5 is only an irregularity which 


Ctts 1108 (1108): 5 Mad L Tim 1G2 [Material 
irregularity); Yatireddi Sriramulu v. Putcha Lak - 
shminarayana, 1925 Mad 30 (32): 47 Mad 783: 
47 Mad L Jour 273: 20 Mad L W 248: 35 Mad 
L Tim 12: 83 Ind Cas 312 (Order of reference 
to Tull Bench—Per Phillips J—Irregularity—Per 
Venkatasubba Rno. J—Nullity); Pande Batdeo 
Xarain v. Ram ay an Tewari, 1923 Pat -42 (256). 
2 Pat 335: 1 Pat L Tim 147: 71 Iod Cas 705 ; 
Surai Deo Narain v. Sarjug Prasad , (1917) 40 
Ind Cas 227 (228): 1 Pat L W G47: 1917 Pat 
H C C 198: 2 Pat L Jour 390. 


(C) Pande Satdeo Narain v. Ramyan Tewari, 
1923 Pat 242 (250): 2 Pat 335: 4 Pat L Tim 
147: 71 Ind Cas 705. 


(7) Khajen Salaluddin v. Ajzal Begum, 1925 
Cal 23 (25): 28 Col W N 963: 39 Col L Jour 
590 : 84 Ind Cas G8 [Under the Code of 1882 
consent was presumed if the guardian did not de- 
.line the appointment). See Surat Chandra Haiti 
v. Bihhati Dehi, 1921 Col 584 (589): 34 Cal L 
Jour 302: GG Ind Cas 433. 


(8) Rumeshwar Baktth Singh v. Ridh Kuer, 
1925 Oudh 633 (638): 87 Ind Cos 238: 1 Oudh 
W N 775. 


(9) Baju Babu v. Bnlmukund, 1925 AH 214 
(215): 5 L R A Civ 692: 83 Ind Cas 323. 


318; Batkissen v. Tapeswar, (1912) 14 Ind Cas 
845 (847)): 15 Cal L Jour 446: 17 Cal W N 
219; Babaji v. J/nrnfi, (1881) 5 Bom 310 (312); 
Insur Chunder v. Nobo Kristo, (1880) 7 Col L 
Rep 407 (410). 

( 2 ) Surendra Nath Bose v. Aghore Nath Bose, 
1921 Cal 534 (535): 25 Cal W N 525: 62 Ind 
Cas 404; Brij Raj Saran v. Alliance Bank, (1928) 
110 Ind Cas 346: 1928 Notes 15 (c). 

(3) Nachiuppa Ohelty v. Chinniah Ambalam, 
(191G) 3G Ind Cas 794 (795): 4 Mad L W 3G2; 
Banes war v. Tarapada, (1917) 41 Ind Oos 8/2 
(873): 2G Col L Jour 258; Mohammad Ismail 
Klmn v. Abdul Gaffar Beg, 1930 Oudh 110 (112): 
G Oudh W X 1060: 5 Luck 453: 124 Ind Cas 442 
[Court officers have neither the time nor the oppor¬ 
tunity to do justice to the cause of the minors 
and they should not be required to risk their own 
good name nnd the minor’s interests by receiving 
these appointments). 

(4) Ilitendra Naraxjun Singh v. Sukhdeb Pra¬ 
sad Jha. 1929 Pat 360 (362): 8 Pat 558: 10 
Pat L Tim 79: 115 Ind Cas 886; Sri Rafah 
Duntuluri Devi Prasada Sutyanarayana Veera- 
bhadra Venkata Lakshmi Kantaraja Garu v. Pedn 
Venkata Jagnnnatha Raju Garu, 1924 Mad 281 
(282): 46 Mad L Jour 12: 33 Mad L Tim 243: 
1924 Mad W N 125: 77 Ind Cas 464. 


Note 9. 

(1) Dinabandhu Nandi v. JIashuda Khatum, 
d912) 17 Ind Cas 263 (2G4): 16 Cal L Jour 


(5) Gangaraju v. Satyanarayana, 1931 Mad 
074 (677): 34 Mad L W 317: 134 Ind Cas 188 
[1923 Mad 553 explained). 
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will not render the decree null and void though it may be a ground for setting 
the decree aside if the minor is shown to have been prejudiced by such 
irregularity. 

Where a Court guardian is appointed the Court may provide for the 
payment of the costs to be incurred by him in conducting the proceedings on 
behalf of the minor. 6 Where the Court guardian is not put in possession of 
any funds for defending the suit with the result that defences open to the 
minor are not raised, the decree can be avoided by the minor in appropriate 
proceedings. 7 

i •' 1 ■ * / 

10. Wishes of the minor if should be considered.— The wishes of the 

minor should, if possible, be considered and given due weight in the matter 

of the appointment of a person as his next friend 1 or guardian ad litem. 2 

This is the reason why notice is to be given to the minor. See Note 11 to 
jR. 3. 



. 32, R.4, 

Notes 

9—12. 


11. Probate proceedings.— See Note 14 to R. 3. supra. 

12. Leave to sue or defend on behalf of a minor. —Under the present 

rule leave to sue or defend is necessary only in cases where there is already 

a guardian for the minor appointed or declared by a competent authority 

and some other person wishes to represent the minor as the next friend or 

guardian ad litem. But the absence of a formal order granting leave to sue 
is not necessarily fatal to the suit. 1 * 


For cases under the Bengal Minors Act (XL of 1858) and the Bombay 
Minors Act (XX of 1864) (both of them now repealed by Act VIII of 1890) 
the provisions whereof required the granting of a permission or a certificate 
to sue on behalf of the minor, see the following cases. 2 


(6) Brij Raj Saran v. Alliance Bank of Simla, 
1928 Notea 15 (c) : 110 Ind Cas 846; Kedar Rai 
v. Sheopal Rai, (1916) 28 Ind Caa 852 (868) 
All; Bhagwan Dae v. Mahadco Praead, 1923 All 
298 (298): 21 All L J 271: 71 Ind Caa 969: 
45 All 390: 4 L R A Civ 166; Gopdal v. Agar • 
nnghji, (1904) 28 Bom 626 (629): 6 Bom L R 
o44. 


(7) Rajamanicka Ohetty v. Venkatramana Rao, 
1926 Mad 950 (951): 1926 Mad W N 8: 93 
Ind Caa 84; Ohandradip Tewari v. Jadunandan, 
1924 All 673 (578): 5 L R A Civ 366: 79 Ind 
o„ B t 104 15 Bhagwan v. Param Sukhy, (1917) 
27 Ind Cas 628 (624): 37 All 179: 13 All L 
/■.n 79 ’ Narain Rai v. Mangla Prasad, 

(1919) 50 Ind Caa 101 (102): 17 All L J 

<*49: 1 U P L R (A) 49: 41 All 235. 

/ix „ Note 10 - 

(1) Mahomed Sadaquat Ali Khan v. Muham- 
Sajjad AH Khan, 1929 Lah 257 (260): 

30 Pun L R 17: 11 Lah L Jour 180: 118 Ind 
Cas 901. 

Rajendra Prasad v. Prabodhchandra Mitra, 
1921 Pat 25 (26): 6 Pat L Jour 82: 2 Pat L 
Tim 116: 1921 Pat H O C 156: 69 Ind Caa 


... „ Note 12. 

(1) Sridhar Rao v. Ram Lai, (1909) 1 Ind 

C.P.C.—315 


Cas 555 (556): 31 All 7: 1908 All W N 261 
5 All L J 633. 


‘ V? Q 1 v - Maksud, (1886) 12 Cal 181 
I;, : / Bh( f ca 1 . Pers had Khan v. The Secretary of 

stale for India m Council , (1887) 14 Ca! 159 

Das Bairagy v. Preonuth Misra, 

Cal 10 2 (105 ’ 106 > : 13 Cal L Rep 
405 I Volunteer—Guardian—No right to sue]; 

J hakoor Bodh Singh v. Lochun Singh . (1868) 

3 Agra Rep 220; Dhanpat Mai v. Khazanu, 1897 
J*} 1 ® 67; Mt Atar Kour v. Man Singh, 

1883 Pun Re No. 62; Kedarnath v. Debi Din 
U882) 4 All 165 (167): 1881 All W N 173: 
G . Ind «n ur n 539; 0eber <ihan v. Girwar, (1868) 3 
Agra 9 , 2 nL S ! r f^y- nt0 . v - Sharoda, (1867) 8 Ruth 
V R , 197 ( 198 >: fnand Ohunder v. Komul No, 

Tnl J 7 SU *£ W R 218 (219 >! Murendur 

260 t 9 ai R \ aiend £ r ;, ertn *-' < 1865 > 1 Suth W R 

Sln0fl v - L ° b han Singh, 
(1882) 4 All 1 (3): 1881 All W N 90; Nag Thu- 
Madnajt Sadshiv, (1884) 8 Bom 239 
(-40): Venkatrav Raji Ghorpada v. Madhavarav 
Rumachandra, (1887) 11 Bom 53 (55); Ncru- 
"Orav Rumachandra v. Venkaji Krishna, ( 1884 ) 

An 9 V l Ram Kuar v ' Sardar Singh, 
(1898) 20 All 352 (354): 1898 All W N 64 

[Case under Act VII of 1889]. See also Biseswar 
qx i„* T Sh ' kar Bswar, (1889) 17 Cal 688 

(693): 17 Ind App 5: 5 Sar 501 P C [Case undor 

S’ t IXf 1879) e ] nSfl r ° Urt ° f War,,s Act < Bpn K« I 
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Notes 

1—3. 


R. 5. [Ss. 441, 444.] (1) Every application to the Court 
Representation of on behalf of a minor, other than an application 

or* 1 guSdSST uTthe un ^er rule 10, sub-rule (2), shall be made by 
suit - his next friend or by his guardian for the suit. 


(2) Every order made in a suit or on any application, 
before the Court in or by which a minor is in any way concer¬ 
ned or affected, without such minor being represented by a next 
friend or guardian for the suit, as the case may be, may be dis¬ 
charged, and, where the pleader of the party at whose instance 
such order was obtained knew, or might reasonably have known, 
the fact of such minority, with costs to be paid by such pleader. 

[1877—S. 441.] 


Synopsis. 


1. Who may apply. long continues. 

2. Effect of an application without a next 4. Pleader’s liability for costs. 

friend or guardian. 5. Suit for custody of minor. 

3 Appointment of guardian ad litem how 

. 1. Who may apply. —Sub-R. 1 of the rule enacts that every application 
on behalf of a minor other than an application under R. 10, sub-R. 2 shall 
be made by his next friend or guardian. An application by a guardian who 
has been discharged by the Court is thus not valid and ought to be rejected. 1 
Where before a guardian is appointed for a minor defendant in a suit, it was 
found necessary to apply for the transfer of the suit to another Court, it was 
held by the High Court of Calcutta that the next friend of the minor could 
make such an application on behalf of the minor plaintiff. 2 

2. Effect of an application without a next friend or guardian. —It 
has been seen in Note 5 to R. 3 above that where a minor is not represented 
in a suit, the decree passed against him is a nullity. On the same principle 
an order made on an application without the minor being properly repre¬ 
sented therein by a next friend or guardian does not bind the minor. 1 - Sub- 
R. 2 provides that such an order may be discharged. 

3. Appointment of guardian ad litem how long continues. —Where- a 
guardian ad litem has once been appointed, his appointment enures for the 
whole of the lis in ail its ramifications unless and until it is revoked by the 
Court, or the guardian dies or retires. 1 The appointment continues for 



Order 32, Rale 6—Note 1. 

(1) Raf Kishore v. Ram Oulam, 1922 Pat 256 
(258): 3 Pat L. Tim 61: 6 Pat L Jour 171: 
1921 Pat H C C 193: 62 Ind Cas 235. 

(2) Jotendro Nath v. Ra) Eristo, (1889) 16 
Cal 771 (776). 

Note 2. 

(1) Jungec Loll v. Sham LaU, (1872) 20 Suth 
W R 120 (122); Ramsoondnree v. Oirish Chun- 
dsr, (1865) 4 Suth W R 106 (106); Amichand 
v. Collector of Sholapur, (1889) 13 Bom 284 
(236) [Application to sue in forma pauperis]. 


Note 3. 

(1) Jwala v. Pirbhu, (1892) 14 All 35 (37): 
1891 All W N 192; Hanuman Singh v. Ram 
Lahan, 1930 All 646 (646): 1980 All L J 928: 
128 Ind Cas 437; Krishna Pershad Singh v. 
Oosta Behari Kundu, (1907) 5 Cal L Jour 434 
(439, 440); Noor Muhammad v. Shah Mai, 1885 
Pun Re No 115 [All applications on minor’s 
behalf arising out of, or connected with the suit, 
including one for review must be made by the 
guardian]; Mt Klsni v. Ohulaji, (1905) 1 Nag 
L Rep 128. 


i 
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purposes of execution, 2 and appeal. 3 


It has been held that the Deputy Registrar of the High Court who 
has been appointed guardian ad litem ceases to represent the minor as soon 
as the appeal to the Privy Council is admitted although he can represent the 
minor in an application for leave to appeal. 4 

4. Pleader’s liability for costs. —Where the pleader representing the 
minor knew, or might have known, of the fact of minority and yet files an 

application without a next friend or guardian, he is liable to be saddled with 
the costs to the opposite party. 1 

5. Suit for custody of, minor.— This rule does not apply to a suit for 

t “ e ^tody of a minor - ft ^ n ot necessary in such a suit that the minor 
should be separately represented. 1 - 


Eecelpt fcy next 
friend or guardian for- 
the suit of property un¬ 
der decree for minor. 


R. <B. [S. 461.] (1) A next friend or 

guardian for the suit shall not, without the 
leave of the Court, receive any money or other 

moveahle property on behalf of a minor 
either— 


(а) by way of compromise before decree or order, or 

(б) under a decree or order in favour of the minor. 

(2) Where the next friend or guardian for the suit has 
not been appointed or declared by competent authority to be 
guardian of the property of the minor, or, having been so 
appointed or declared, is under any disability known to the 
Court to receive the money or other moveable property, the Court 
shall, if it grants him leave to receive the property, require such 
security and give such directions as will, in its opinion, suffi¬ 
ciently protect the property from waste and ensure its proper 
application. 

[1877—S. 461.] 


(2) Shantabai v. Laximichand, 1930 Nag 185 
(186): 26 Nag L R 173: 124 Ind Cas 247; 
Kanxz Mehdi Begum v. Rasul Beg , (1918) 48 Ind 
Cas 39 (47, 48): 5 Oudh L J 551. 

C3) Latafat Ali Khan v. Muhammad Yar Khan , 

1930 All 456 (457): 1930 All L J 771: 124 Ind 

Cas 474: 52 All 494; Bhagelu v. Mt Dharma, 
1924 All 79 (80): 45 All 623: 21 All L J 

691: 4 L R A Civ 304: 75 Ind Cas 898; Shamboo 
▼. Kanhaya, 1922 All 332 (333): 20 All L J 
599: 44 All 619: 75 Ind Cas 457; Muzaffar 
Ali Khan v. Parbati t (1907) 29 All 640 (648): 
1907 All W N 221: 4 All L J 521; Venkata v. 
Alakarafamba, (1899) 22 Mad 187 (188); Zarina 
Bibi v. Wazuddi, 1932 Cal 888 (889): (1932) 59 
Cal 1108 (1109) [There is no need for the 

appointment of a fresh guardian for the purposes 
of the appeal 1; Mt Daulat Rai v. Shaukat Rax, 

1931 Lah 635 (636): 32 Pun L R 460: 130 

Ind Cas 445 [Only the next friend can appeal] ; 
Abdul Hussain v. Meghraj , 1924 Nag 133 (134) : 
7 Nag L Jour 110: 78 Ind Cas 780; Abdul 
Qani v. Barkia , 1921 Nag 152 (153): 61 


M 7 R?“ 8 roo 5 \ P A n it ai v. Ramanand, 1930 Nag 177 
(178). 122 Ind Cas 445 [If some other person 
wants to appeal he must apply to remove the 
gniard'an ad litem under R 11] ; Bawan Das v. 
Bishnath, 1899 All W N 203 (204). See also 

t ° hatten Kaur > 1927 Lah 
»>h.5 (664): 103 Ind Cas 767. 

Maharaja Bir Bikram Kishore Manikaya 
Bahadu r v Ah Mnhamad 1928 Cal 286 (287): 

q“ , " . N 14 9, : 106 Ind Cas 86 ?: 55 Cal 758. 
r 5- ™ v. Secretary of State for 

Jndta, (1901) 4 Oudh Cas 98 (99) [Any person 

fo»vp :« reSent i thC S'" or in an application for 
leave to appeal to Privy Council]. 

Note 4. 

Beua v. Monoram Mnndul, (1882) 
11 Cal L Rep 15 (16). 

Note 5. 

Mrs Annie Besant v. G Karayaniah, (1913) 
r 1 Ind Ca« 789 (796): 15 Mad L Tim 1: 
1914 Mad W N Sup 1: 25 Mad L Jour 661. 


0.32, R. 5# 
. Notes 

3-5. 


0. 32, R. 6w 
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Sch. 


O.32, R. 6, 
Notes 
1-3. 


Synopsis. 

1. Joint Hindu family—Right of manager 3. Security for protection of minor’s pro¬ 

to withdraw money or give discharge. perty. 

2. Payment to next friend without leave. 


Object of the rule. See Note 1, F.-N. (2). Note 3, Pt. (3). 

Remedy against surety—Procedure. See 

1. Joint Hindu family—Right of manager to withdraw money or give 
discharge.— It was held by their Lordships of the Privy Council in Ganesha 
Row v. Tulja Rum Rao , I.L.R. 36 Mad. 295, that where the managing member 
of a joint Hindu family is himself the next friend or guardian of a minor 
party “his powers are controlled by the provisions of the law and he can¬ 
not do any act in his capacity of father or managing member which he is 
debarred from doing as next friend or guardian without leave of the Court”. 
According to the High Court of Madras, these observations apply equally 
to cases coming under this rule and the karta, who represents minor parties 
to the suit as their next friend or guardian, cannot, without leave of the 
Court under this rule, give a valid discharge of the decree or withdraw 
any monies deposited by the judgment-debtor for the benefit of the minor 
members. 1 A contrary view was taken in the undermentioned cases, 2 one 
of which was before the date of the decision of the Privy Council in Ganesha 
Row's case and the other, though decided after the decision of Ganesha Row’s 
• use, did not advert to it. It is submitted that they are not correct. 

But the rule will not apply where the managing member is not the 
next friend or guardian of the minor party. His right to give a discharge 
on behalf of the family under the Hindu Law is not affected by this rule. 
According to the High Court of Bombay, where the decree itself dispenses 
with the separate application and sanction which might be necessary under 
this rule, and allows the manager to receive the amount so long as he fur¬ 
nishes security, the latter can give a valid discharge without the leave of 
the Court under this rule. 4 

2. Payment to next friend without leave.—A payment made by the 
judgment-debtor to the next friend or guardian without the leave of the 
Court under this rule is not a valid payment and will not prevent the decree 
from being regarded as a subsisting one. 1 - 

3. Security for protection of minor’s propertyj—The fact that the 
next friend or guardian is the manager of a joint Hindu family does not 


Order 32, Rule 6—Note 1. 
m Pitehakkuttiya POlai v. Doraittwamy Monpa- 
7 ,ar 1925 Mfl<l 230 (232): 47 Mad L Jour 498: 
1024 Mad W N 815: 82 Ind Gas 588: A Vr 
Ct Lakxhmanan Chetty v. V R Rh V L Subbuih 
Che tty. 1925 Mad 78 (80): 47 Mad L Jour 389: 
>0 Mad L W 342: 35 Mad L Tun 92: 1924 
Mad W N 773: 82 Ind Cas 785: 47 Mad 920. 

(2) Uarihar Pershad Singh v. Mathura Lai, 
(1908) 35 Cal 501 (565, 566): 12 Cal W N 
-og. g Cal L Jour 256 [Object of the rule stated 
—Derided before 36 Mad 295]; Ram Singh v. 
Kanak Chand, (1915) 27 Ind Cas 603 <603). 
jO Pun W R 1915: 60 Pun L R 1915 [Assumed]. 


(3) Jhakhri Oope v. Phagu Mahto, 1927 Pat 
329 (330): 108 Ind Cas 75: 8 Pat L Tim 708. 

(4) Murlidhar v. Shivram, 1929 Bom 882 
(384): 31 Bom L R 963: 121 Ind Caa 446. 

Note 2. 

(1) Abhoy Naidu v. Rama Ohandra Naidu, 
1924 Mad 279 (280): 1923 Mad W N 925: 
76 Ind Cas 905: 19 Mad L W 686; Earbhajan 
Singh v. Santok Singh, 1930 Lah 496 (496): 31 
Pun L R 171 [Trial Court directing next friend 
under R 6 to refund money to Bank drawn 
without its permission]. See also Muhammad 
y.ulfikar Khan v. Abrnr Ati, 1924 Lah 681 (682): 
78 Ind Cas 285. 
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exempt him from giving security under sub-R. 2? The bond should be duly 

stamped and affixed with Court-fee stamp as required by Art. 6, Sch. II 
of the Court Fees Act. 2 

Proceedings against a surety to enforce the security furnished by him 
under this rule are not to enforce any decree or order of the Court and can¬ 
not be therefore taken under S. 145. The remedy is to file a separate suit 
against him after taking an assignment of the bond from Court. 3 Such an 
assignment need not, however, be stamped and registered as in the case of a 
deed oij sale, but can be made by an order of the Court. 4 

R. V. [S. 462.] (1) No next friend or guardian 7 for 

the suit shall, without the leave of the Court, 
expressly recorded 3 in the proceedings , enter 
into any agreement or compromise on behalf of 
a minor with reference to the suit in which he 
acts as next friend or guardian. 

(2) Any such agreement or compromise entered into 
without the leave of the Court so recorded shall be voidable 
against all parties other than the minor.® 

[1877—S. 462. See S. 147.] 

Local Amendment. 

madras. 


Agreement or com¬ 
promise by next friend 
or guardian for the 

suit. 


Insert the following as sub-R. (1-.4):— 

“Where an application is made to the Court for leave to enter into an 
agreement or compromise or for withdrawal of a suit in pursuance of a 
compromise or for taking any other action on behalf of a minor or other 
person under disability and such minor or other person under disability 
is represented by counsel or pleader, the counsel or pleader shall file in 
Court with the application a certificate to the effect that the agreement or 
compromise or action proposed is in his opinion for the benefit of the 
minor or other person under disability. A decree or order for the com¬ 
promise of a suit, appeal or matter to which a minor or other person 
under disability is a party shall recite the sanction of the Court thereto 
and shall set out the terms of the compromise as in Form No. 24 in 
Appendix D to this schedule." 


f j \ n- . . Note 3. 

Ind Aiyar v. Ghakrapani, (1915) 29 

Teton Mad; Chaganlal Aildas v. 

460 & J927 Sind 268 (269): 103 Ind Cas 

1927 * n re Application by Sunderda ft, 

187 (190): 101 Ind Cas 166 [Appli- 
Next certificate under the Succession Act— 

But raa xr. sh ? u,d execute a bond under S 375]. 

OudhCa 8 a ?oh a } y ^ Sheo Singh, (1908) 11 
Debi v P See, however, Bhabatarini 

Cal w v o fl Kumar, 1933 Cal 17 (18-19): 
does nof . 4 8 T 1: ^ 140 Ind Cas 3 76 (This rule 
(XXXIX ftf 0r Voor ® 194 °* tJie Succession Act 
of, without securit ] ^ ovea ^ ,e8 ordered possession 


(2) Reference from Munsiff. Fourth Court , 
Habiganj, In re, under S 113 read with O 46, 
R 1, C P Code, 1925 Cal 906 (907): 42 Cal L 
Jour 5: 29 Cal W N 851: 89 Ind Cas 289: 53 
Cal 101 F B. 

(3) Nadanaligi Kurugodnppa v. Angadi Soo - 

gamma , (1917) 39 Ind Cas 928 (930): 1917 

Mad W N 490: 22 Mad L Tim 320: 41 Mad 
40. 


(4) Ram Sara a Das v. Ytulhishtar Prasad , 
1931 All 389 (391): 1931 All L J 503. 


O* 32; Br« 6; 
Note 3. 


0. 32, R. 7, 
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Sch. 


0.32, R. 7, 
Notes 
1 — 2 . 


Synopsis. 

1. Legislative changes. 

2. Scope and object of the rule. 

3. “Without the leave of the Court ex- 10. 

pressly recorded.” 

4. Where leave is granted under a 11. 

mistake. 

5. Effect of compromise without 12. 

leave of the Court. 13. 

6. Bond executed by minor and an 14. 

adult in pursuance of a com¬ 
promise without the leave of 15. 
the Court. 16. 

7. Compromise by natural guardian, 

father or managing member of 
a joint Hindu family. 

8. Compromise by adult members of 

a Tarwad. 

8-a. Compromise by adult members 20. 
of a joint Hindu family. 


9. Compromise by the Court of 
Wards, on behalf of the ward. 
Agreement to be bound by oath, If a 
compromise. 

Abandonment of issue—If a compro¬ 
mise. 

Withdrawal of suit. 

Compromise in execution proceedings. 
Transfer, without leave, of decree in 
favour of minor. 

Agreement to refer to arbitration. 
Compromise, when can be 6et aside. 

17. Gross negligence of next friend 

or guardian. 

18. Fraud. 

19. Minor attaining majority pend¬ 

ing suit. 

Procedure to set aside a compromise 
decree. 



Compromise against wishes of next friend 
or guardian. See Note 2, Pts. (6), (7) 
and (8); Note 5, Pt. (13). 

Compromise due to misapprehension of 
material facts. See Note 4, Pt. (1). 

Essentials for validity of compromise decree 


against a minor. See Note 16. 
Materials for Court’s consideration In 
granting leave. See Note 2, Pt. (2); 
Note 3, Pts. (4) to (10). 

Sub-R. (2). See Note 5. See also Note 2, 
Pt. (9). 


1. Legislative changes.— 

Tlit* words “expressly recorded in the proceedings” are new. See Note 3, infra. 


2. Scope and object of the ride. —This rule as well as the other rules 
of this order are enacted for the protection of minors who are unable to 
look after their own interests and to whom the Court stands in a quasi 
tutelary position. The guardians and next friends are not invariably honest, 
and even if honest, are sometimes careless and occasionally lacking in 
intelligence. Therefore the duty of safeguarding the interest of the minors, 
so far as is practicable, is thrown upon the Court. 1 

The rule forbids the next friend or guardian to enter into any agree¬ 
ment or compromise on behalf of the minor without the express leave of 
the Court and by implication requires the Court to consider, in the exercise 
of its judicial discretion, the propriety of the same in the interests of the 
minor. 2 But the rule applies only where the minor is a party to a pending 
suit and not to a case where his interests may be affected by reason of a 
compromise in a suit to which he is not a party. 3 Nor can a person other 
than the next friend or guardian compromise the suit on behalf of the minor. 4 


Order 32, Ride 7—Note 2. 

(1) Qanesha v. Mul C'hand, (1012) 15 Ind 

Cas 1C1 (168): 159 P»u W R 1912: 95 Pun 
Ro 1912. 


(2) Kalavati v. Chedi Lai, (1895) 17 All 531 
(532): 1895 All W N 126; Rafagopal v. Multi- 
patent, (1881) 3 Mad 103 (104): 5 Ind Jur 
308; Jairaj Singh v. Mustafai, 1931 All 425 
(126): 1931 All L J 301: 131 Ind Cus 878. 


(3) Surendra Nath Rath v. Sambhu Nath 
Dobey, 1927 Cal 870 (873): 104 Ind Cas 219: 
55 Cal 210; Birbhadra Rath v. Ealpatam Panda, 
(1905) 1 Cal L Jour 388 (397). 

(4) Gurmallappa Mallappa v. Mallappa Mar- 
thandappa, (1920) 57 Ind Cas 417 (418): 22 
Bom L R 725: 44 Bom 574. 
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No application for leave is necessary to negotiate the particular terms 0. 32, E 7, 
of a compromise, 5 but such an application is necessary to enter into a com- ’Notes 

promise. Where such an application is made, the Court will, having regard 2—3. 
to the interests of the minor pass a decree in terms thereof under 0. 23, 

R. 3 unless the guardian withdraws his consent or refuses to assent to the 
compromise before the Court passes the decree. 6 The reason is that the 
Court cannot force a compromise upon the minor against the wishes of his 
guardian. 7 But if it appears to the Court that the guardian is acting 
improperly in refusing to assent to a compromise which is prima facie bene¬ 
ficial to the minor, the Court can, in the interests of the minor, remove the 
guardian and appoint another. 8 

Sub-R. 2 contemplates the case of a minor on one side ranged against 
adults on the other. It has no reference to the effect of any compromise 
between adults alone although the mlinor may be a party to the suit. A 
compromise between adults is governed by the general law and not by this 
rule. 9 

The rule applies to compromises by all guardians including a certifi¬ 
cated guardian™ and a natural guardian. As regards the applicability of 
the provisions of this rule to other proceedings, see the following cases 11 

3. “Without the leave of the Court expressly recorded.” —The 

requirement as to leave of the Court is based on the principle that a suit 
relating to the estate of an infant and for his benefit has the effect of 
making him a ward of the Court and no act can be done affecting the pro¬ 
perty of the minor unless under the express direction of the Court. 1 The 
leave of the Court should be express in all cases 2 and cannot be implied from 
the mere fact that a decree has been passed by the Court adopting the 
terms of the compromise. 3 As pointed out by Lord Macnaghten in Manohar 


(5) Yadorao v. Mirabai, 1924 Nag 180 (182): 
76 Ind Cas 368. 

(6) Ranga Rao v. Rajagopala Raju, (1899) 
22 Mad 378 (38.0) ; Sheikh Mahomed Maracayar 
v Mahmud Animal , 1926 Jour 195 (2): 91 Ind 
Cas 521 Mad (Next friend though party to com- 

S romise yet changed his mind—Defendant apply- 
ig for sanction—Minor’s vakil not filing certifi¬ 
cate (under R 1-A)—Next friend opposing as 
not beneficial—Compromise not to be sanctioned]. 

(7) Gulab Dei v. Yaish Motor Company , 1925 
570 (571): 28 All L J 523: 6 L R A Civ 
390: 88 Ind Cas 429: 47 All 782; Hemangini 
Dasi v. Bhagwati Sunduri, 1923 Cal 685 (688): 
27 Cal W N 792: 75 Ind Cas 682. 


220, (Do.); Sitla Prasad Singh v. Savgir Singh, 
1932 Oudh 44 (45), (Do.); Chet Ram v. Bhtm 
Sain, 1930 Lah 250 (251): 31 Pun L R 131: 
122 Ind Cas 103 [Compromise sanctioned under 
this rule—Permission under S 29 of Guardians 
and Wards Act (VIII of 1890) not necessary] ; 
Abdul Rashid v. Khandkar , (1922) 68 Ind Cas 
997 (997): 35 Cal L Jour 206, (Do.). 

Note 3. 

(1) Ram Gulum Saha v. Darya Prasad, 1921 
Pat 14 (17): 6 Pat L Jour 190: 2 Pat L Tim 
325: 1921 Pat H C C 235: 60 Ind Cas 980: 3 
U P L R (Pat) 75; Doraiswami Pillai v. Thangn - 
sami Piltai . (1904) 27 Mad 377 (380): 14 Mad 
L Jour 159; Ram Sarup Lai v. Shah Latafat 
ITossein. (1902) 29 Cal 735 (737). 


(8) Hemangini Dasi v. Bhagwati Sundari (2) Earmali v. Kahimbhoy, (1889) 13 Bom 
Vasi 1923 Cal 685 (688): 27 Cal W N 792: 137 (146); Shiuram Sand v. Manu Lai Khemkn, 

Ind Cas 682; Sambhunath Basak v. Abdul 1928 Pat 40 (44): 104 Ind Cas 753; Banwari 

■Badar, 1928 Cal 247 (248): 107 Ind Cas 477. Jogi v. Jamna Kasaudhan, (1930) 125 Iiul Cas 

ttw m ~ 587 (588); Brijmohan Lai v. Ghasi Ram, 1891 

moc Kola Dasi v. Sourendra Nath Mxtra, All \V N 46 (47) ; Government v. Monohur Deo , 

1925 Cal 866 ($69): 41 Cal L Jour 213: 29 1864 Suth W R Sup Vol 39 (40). See however 

^al W N 597: 88 Ind Cas 369. Timer v. 1ft Dadli, 1926 Sind 128 (128): 98 

. Ind Cas 550: 20 Sind L R 116 ; Bajrang liaha- 

Bala Majlis Sahai v. Must Narain Bibi, dur Singh v. Rai Amarpal Singh , 14 Ind < f as 

<1903) 7 Cal W N 90 (93). 6 (6. 7). 


6i f '\ 1 h Bharoaa v - Sikkdar. (1915) 27 Ind Cas (3) Gulab Dr! v . Yaish Motor Company, 1925 
f. : 12 A11 L J 998 [Does not apply to All 570 (671): 23 All L J 528: 6 L R A Civ 
Revanue Act); Ha,pal Singh v. Sukhrani 390: 88 Ind C« f . 429: 47 All 782 ; liar Sarup 
M» 18 ) 48 Ind Cas 119 (122): 21 Oudh Cas v. ZWa Singh, 1928 All 534 (535): 111 Ind 
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. 32, R.7, 1*0-1 v. Jadunath Singh, I.L.R. 28 All. 585 (P.C.) “There ought to be evidence 
Note 3. that the attention of the Court was directly called to the fact that the minor 

was a party to the compromise and it ought to be shown by an order on 
petition or in some way not open to doubt that the leave of the Court was 
obtained.” The fact that the minor is described as such in the title of the 
suit and that the terms of the compromise are before the Court is not 
enough. -4 , * 

The Court should before granting leave exercise a judicial discretion 
as to the propriety of the compromise in the interests of the minor. 5 In 
other words, the Court must have materials before it to satisfy its mind 
that the proposed compromise is for the benefit of the minor. 6 No com¬ 
promise involving an apparent surrender of the infant’s rights ought to be 
sanctioned by Courts. 7 No hard and fast rule can be laid down as to what 
particular materials a Judge may call for before being satisfied that the 
compromise is in the interests and for the benefit of the minor. It is a 
matter for the exercise of judicial discretion in each case. 8 It has been 
held that an affidavit by the guardian setting forth the terms of the com¬ 
promise and how he considers them beneficial to the minor should be filed. 
In heavy cases there should also be an opinion of the counsel, or a statement 
by the counsel at the bar. that the compromise is a fit and proper one to be 
sanctioned in the interest of the minor.® In the undermentioned case™ 
their Lordships of the Judicial Committee called for a certificate from the 
High Court as regards the propriety of a compromise on behalf of a minor 
before sanctioning the same, observing that there should be “a clear expres¬ 
sion of opinion by the proper Court in India that such a compromise is 
beneficial one” to the minor. There is a conflict of judicial opinion as to the 
form and nature of the order granting leave to compromise, under this rule. 
In Kahtvali v. Chcdi Lai'* the High Court of Allahabad held that “the Court 
should record the fact that such application was made to it, that the terms 


Cas 156; Sarat Ohunder v. Karttek Chunder, 
(1883) 9 Cal 810 (812): 12 Cal L Rep 453; 
Rajagopnl v. Takkaya Naicker by guardian Svbra- 
mania Ayyar v. Muttupalalem Chetti, (1881) 8 
Mart 103 (104): 5 Iml Jur 308. 

(4) Monohar Lai v. Jadu Nath Singh, (1906) 
28 All 585 (589): 33 Ind App 128: 3 All L J 
710: 9 Oudh Cas 219: 4 Cal L Jour 8: 8 Bom 
L R 489: 10 Cal W N 898: 16 Mad L Jour 
291: 1 Mad L Tim 210. 

(5) Krishna Proshad Roy v. Rouiesh Chunder 

Mandol, (1908) 8 Cal L Jour 274 (277): 13 
Cal W N 163: 4 Ind Cas 467; Lain MajKs 

Snhai v. Musst Narain Bibi, (1903) 7 Cal W N 
90 (93); Krishna Proshad Roy v. Romesh 

(thunder Mandol, (1909) 4 Ind Cas 467: 13 
Cal W N 163: 8 Cal L Jour 274; 77irn Singh 

v. Kalian Singh, 1896 All W N 127 (128). See 

also Mathu v. Sankaran, 1932 Mad 303: 136 Ind 
Cas 350 (352): 35 Mad L W 171 (Court not consi¬ 
dering benefit to minor—Order bad); Mt Barkat 
Bibi v. Mohd Amin, 1932 Lah 521 (522): 33 
Pun L R 551: 139 Ind Cas 113, (Do.). 

16) Suresh Chandra Saha Chowdhury v. Gobind 
Nalh Saha Chowdhury, 1927 Cal 796 (799, 800); 
103 Ind Cas 522: 46 Cal L Jour 441; 
Bishen Singh y. J/ir Singh, 1899 Pun Re No 17; 
Musst Ram Bhajji v. Ear Narain Das, 1889 Pun 


Re No 105; Arunac/ialam Chetty v. Meyyappa 
Chetty, (1898) 21 Mad 91 (93): 8 Mad L Jour 
28; Ramchurn Raha v. Mungal Sircar, (1871) 
16 Suth W R 232 (233). 

(7) Jhinku Singh v. £i(«/ Singh, 1923 AIT 
267 (269): 21 All LJ 81: 45 All 263: 4 L B 
A Civ 329: 74 Ind Cas 133; Muhammad Rashid 
v. Rahamatvllah, (1914) 24 Ind Cas 630 (632) r 
212 Pun L R 1914: 134 Pun W R 1914: 96 
Pun Re 1914; Jwala v. Jaimal, (1909) 1 Ind 
Cas 400 (402): 14 Pun W R 1909: 25 Pun 
L R 1909. 

(8) Dhalrya Singh v. Kissandas, 1926 Bom 
291 (296): 28 Bom L R 362: 94 Ind Cas 104. 

(9) Chandulal Kanhaylal v. Nagindas Bapur 
bhai, 1929 Bom 350 (351): 31 Bom L R 621: 
119 Ind Cas 663; Shudhirendra Deb Manna V. 
Ranendra Deb Manna, 1930 Cal 539 (543): 51 
Cal L Jour 864: 127 Ind Cas 785. 

(10) Govinda Chandra Pal v. Knilasn Chandra, 
1922 P C 186 (187): 26 Cal W N 105: 66 Ind 
Cas 154: 30 Mad L Tim 181: 48 Ind App 241: 
48 Cal 994: 14 Mad L W 396 P C. 

(11) (1895) 17 All 531 (532): 1895 All W 
N 126. See also Bejoy Singh Eaiari y. Mathuriya 
Debya, (1920) 56 Ind Cas 97 (107). 
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of the proposed agreement or compromise were considered by the Court o. 32, R. 7, 
and that, having regard to the interests of the minor, the Court granted Notes 
leave to the making of the agreement or compromise”. The High Court of 3—5. 

Madras in the undermentioned case 12 also expressed a similar, view and held 
that the order should in terms state that the question of benefit to the minor 
was considered by the Court. But in a later case 13 the same High Court, 
however, dissented from that view and held that the order need not, on the 
face of it, state in so many words that the Court had considered and come? 
to the conclusion that the settlement was for the minor’s benefit and that 
a mere order on the petition saying “granted” implied that the Court had 
applied its mind on the matter. In Virupax v. Shiddappai 14 Sir Lawrence 
Jenkins, C.J. expressed the view that the form of expression used for indi¬ 
cating that the Court granted the leave is of slight importance provided the 
Court really after a consideration of the circumstances intended to grant 
the required leave; but Chandavarkar J., disagreed with this view and held 
that a mere order of the Court saying “granted” was not a sufficient com¬ 
pliance with the rule. The High Court of Calcutta has expressed conflict¬ 
ing opinions on this point, some decisions 15 following the earlier Madras 
case, while the case cited below 16 proceeds upon a reasoning similar to that of 
the later Madras case. The High Courts of Lahore 17 and Patna 18 also hold the 
same view as that of the later Madras case. 

4. Where leave is granted under a mistake. —A compromise is only 
a contract and if entered into under a misapprehension as to material facts 1 
or brought about by the mistake of the parties and of the Court with regard 
to the subject-matter of the suit 2 is not valid and binding upon the minor 
even though sanctioned by the Court. See also S. 20 of the Contract Act. 

5. Effect of compromise without leave of the Court. —It was held by 
their Lordships of the Privy Council in Subramania Chetty v. Raja Rajeswara 
Dorai 1 that the provision making it necessary to obtain the leave of the Court 
is of great importance for the protection of the interests of the minors, and, 


(12) Govindaswami Naidu v. Alagiriauami 
Naidu, (1900) 29 Mad 104 (106). 

(13) Rajagopalan v. T Subbarama Ayyar. 
(1919) 53 Ind Caa 354 (356): 1919 Mad W 
N 350. 

(14) (1902) 26 Bom 109 (114): 3 Bom L 
R 565. 

(15) Swreah Chandra Saha Chowdhury v. 
Gobind Nath Saha Chowdhury, 1927 Cal 796 
(799): 103 Ind Cas 522: 46 Cal L Jour 441; 
Biku Balwai v. Mohesh Halwai (minor by his 
father and guardian], (1908) 8 Cal L Jour 266 
(370); Mahabir Prosad v. Bandi Proaad, (1912) 
16 Ind Cas 397 (398) Cal. 

(16) Midnapore Zamindari Co, Ltd v. Gobinda 
Mahto, (1908) 8 Cal L Jour 31 (33) 

(17) Kushal Singh v. Labh Singh. 1927 Lah 
330 (332): 9 Lah L Jour 141: 28 Pun L R 
184: 102 Ind Cas 358: Janki v. Naunihal, (1917) 
39 Ind Cas 53 (54): 9 Pun L R 1917: 36 
Pun Re 1917. 

(18) Iahan Chandra Kundu v. Nilaratan Adhi- 

C.P.C.—316 


kart, 1923 Pat 375 (377): 4 Pat L Tim 311: 

I Pat L R 217: 1923 Pat H C C 184: 72 Ind 
Cas 1049: 2 Pat 538. 

Note 4. 

(1) Badar Din v. Natho, 1929 Lah 279 
(280): 11 Lah L Jour 14: 30 Pun L R 116: 
115 Ind Cas 855; Jhanda Singh v. Lnchnii, 
(1920) 56 Tnd Cas 878 (879): 22 Pun W R 
1920: 68 Pun L R 1920: 1 Lah 344: 2 Lah 
L Jour 623. 

f2) Bibi Solomon v. Abdul Azcez. (1881) 6 

Cal 687 (705): 8 Cal L Rep 169. 

Note 5. 

(1) 1915 P C 33 (37): 39 Mad 115: 14 
All L J 153: 18 Bom L R 360: 23 Cal L Jour 
337: 20 Cal W N 201: 29 Mad L Jour 856: 
’9 Mad L Tim 150: 3 Mad L W 149: 1916 Mad 
W N 100: 32 Ind Cas 258. See also Parlab 
Singh v. Babuti Singh, (1913) 21 Tnd Cas 2H8 
(291, 292): 17 Cal W N 1165: 1913 Mad W N 
785: 14 Mad L Tim 299: 25 Mad L Jour 492: 

II All L J 901: 16 Oudli Cas 247: 18 Cal I. 
Jour 384: 15 Bom L R 1001: 35 All 487: 40 
Ind App 182 P C. 
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. 32, R7- bi the absence of such leave, a compromise on behalf of the minor cannot be 
Note 5. supported. Such a compromise is, however, not a nullity so far as regards 

parties other than the minor are concerned. 2 As the rule itself says, it is 
only “voidable against all parties other than the minor”. In other words it 
cannot be avoided by any person other than the, minor himself. 5 The minor 
has an option to ratify or affirm it, or to avoid it in proper proceedings. 4 It 
has been held in the undermentioned cases 5 that he is bound to set it aside, 
if at all, in a separate suit or in an application for review, and if this is not 
done within the period prescribed therefor, the decree will become binding 
on him and cannot be avoided by him later on. On the other hand it has 
been held in the cases cited below 6 that such a compromise is absolutely void 
so far as the minor is concerned and may be treated as such in subsequent 
proceedings, that it will not operate as res judicata against the minor and that 
it can be set up by him in defence to a suit against him based on the com¬ 
promise. 

Where a minor seeks to set a compromise decree aside on the ground 
of want of sanction under this rule, is the Court bound to set it aside with¬ 
out regard to the question whether the minor is prejudiced thereby? There 
is a conflict of opinion on the point. According to the High Courts of 
Bombay, 7 Madras 8 and Patna 0 and the Judicial Commissioner’s Court of 


(2) Tangnr Majhi v. Jaludhar Deari, (1910) 5 
Ind C&8 091 (692): 14 Cal W M 322 lit is 
good against all the world); Suryabhan v. Pandu, 
1925 Nag 325 (326): 21 Nag L R 43: 86 lnd 
Cas 375. Seo also cases cited in foot-notes (3), 
(4) and (5). 

(3) Phulwanti Kunwar v. Janeshar Das, 1924 

All 625 (633): 46 All 575: 22 All L J 521: 
5 L It A Civ 785: 83 Ind Cas 782; Balkaran 
Singh v. Indrapal Singh , (1899) 2 Oudh ('ns 
67 (73); Srimati Golnur Jiibi v. Sheikh Abdus 
S a mad, 1931 Cal 211 (217): 52 Cal L Jour 

29s : 35 Cal W N 238: 130 Ind Cos 209: 58 
Cal 628; Tangor Majhi v. Jaladhar Deari, (1910) 
5 Ind Cas 691 (692): 14 Cal W N 322. 

(4) Jita Singh v. Man Singh . 1922 Lah 166 

(167): 4 Lah L Jour 211: 2 Lah 164: 79 Pun 
L It 1921: 62 Ind Cas 794 [Minor can ratify 
or aflirm it); Srimati Golnur Bibi v. Sheikh 
Abdus Samad, 1931 Cal 211 (217): 52 Cal L 
Jour 298: 35 Cal W N 238: 130 Ind Cas 209: 
58 Cal 628, (Do.); Kankayya v. Venkata ramayya 
Appa Rao, 1925 Mad 1287 (1288): 49 Mad L 
Jour 443: 90 Ind Cas 1049; Vmcd Singh v. 
Sobhay Mai Dhadha, (1916) 32 Ind Cus 161 
(163): 20 Cal W N 137: 30 Mad L Jour 67: 
14 All L J 97: 3 Mad L W 145: 19 Mad L 
Tim 108: 23 Cal L Jour 130: (1916) 1 Mad 
W N 67: 18 Bom L It 308: 43 Cal 290: 43 
Ind Ap|> 1 (P C) | Want of sanction does jiot 
make compromise necessarily void against minor). 
Sec also Pariah Singh v. Bhabuti Singh, (1913) 
21 Ind Cas 288 (292): 17 Cal W N 1165: 1913 
Mad W N 785: 14 Mad L Tim 299: 25 Mad 
L Jour 492: 11 All L J 901: 16 Oudh (’as 247: 
18 Cal L Jour 384: 15 Bom L It 1001: 35 
All 487: 40 lnd App 182 P C [Though in this 
case their Lordships say that the compromise 
without sanction is void against them, this must 
}>e understood with reference to the context, as 
meaning only that the minor is not bound by it 
but can avoid it) ; S undo ruminal v. Sundara 
It nidi, 1927 Mud 560 (562) [Minor can set 

Aside). See also Abdool Ali v. Mozaffer Hussein, 
(1871) 16 Suth W It 22 (26): 8 Beng L It App 
39 P C; Musst Rambhajji v. noma rain, 1889 


Pun Re No 105. See also Abubaker Mahomed 
v. Amiabai , 1932 Bom 401 (401): 34 Bom L R 
614: 138 Ind Cas 312 [Compromise out of Court 
by guardian without leave—Guardian's attorneys 
ran not proceed with trial—Remedy is to avoid it 
in proper proceedings by or on behalf of the 
minor). 

(5) Jita Singh v. If an Singh, 1922 Lah 166 
(167): 4 Lah L Jour 211: 2 Lah 164: 79 
Pun L R 1921: 62 Ind Cas 794; Musi Phulwanti 
Kunwur v. Janeshar Das, 1924 All 625 (633): 
46 All 575: 22 All L Jour 521: 5 L R A Civ 
785: 83 Ind Cas 782; Basangouda v. Rudrappa, 
1927 Bom 87 (87): 28 Bom L R 1507: 99 
Ind ('as 814: Srimati Golnur Bibi v. Sheikh Abdus 
Samad, 1931 Cal 211 (217): 52 Cal L Jour 
298: 35 Cal W N 238: 130 Ind Cas 209: 58 
Ca) 628. 

(6) Duarka v. Salih, (1905) 8 Oudh Cas 191 
(192); Pirojshah v. Manibhai l (1911) 12 Ind 
Cas 543 (544): 13 Bom L R 963: 36 Bom 53 
| Not res judicatft]; Sethu Ram v. Venkatrao , 

(*911) 12 Ind Cas 499 (500): 34 Mad 314 
[('an be set up in defence). See also Bhagirath 
v, Xarayan, (1920) 58 Ind Cas 178 (179) Nag. 
Seo also Chellaram v. Kimatram, (1921) 61 Ind 
('as 118 (124): 14 Sind L R 245 [Compromise 
without sanction ab initio void—Subsequent leave 
not good); Mundakath Mathu v. Sankaran, 1932 
Mad 303: 136 Ind Cas 350 (351); 13 Lah 
36: 137 Ind Cas 877 [Compromise without leave 
void so far as minor is concerned). 

(7) Bhiwa Jotiba v. Dev Chand Bchcar , 
(1911) 10 Ind Cas 909 (910): 13 Bom L R 
280: 35 Bom 322: Basangouda Budangouda Patel 
v. Jtudrappa Mallappa Nidwani, 1927 Bom 87 
(*7, 91): 28 Bom L R 1507: 99 Ind Cas 814. 

(8) Sethu ram v. Venkatrao, (1911) 12 Ind 

<’us 499 (500): 34 Mad 314 [Dissenting from 
20 All 98). 

(9) Charu Chandra v. Sambhu Xath, (1918) 
46 Ind Cas 358 (362): 3 Pat L Jour 255: 4 
Pat L W 393: 1918 Pat HCC 193. 
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Oudh 10 no prejudice need be shown. The High Courts of Allahabad 11 and 
Lahore 12 have on the other hand held that it is necessary for the minor to 
establish that he has been prejudiced by the decree, before setting it aside. 
It is submitted that this latter view is not correct. Where the next friend 
or guardian has himself not consented to the compromise on behalf of the 
minor, the compromise is, of course, void in toto. 13 

6. Bond executed by minor and an adult in pursuance of a com¬ 
promise without the leave of Court. —Where a compromise is entered into 
without the leave of the Court and in pursuance thereof a minor defendant 
and an adult party jointly execute a bond, the bond cannot be enforced 
as against the minor. But the adult co-obligee cannot be exonerated from 
liability owing to the failure to obtain leave to compromise on behalf of the 
minor. 1 


7. Compromise by natural guardian, father or managing member of 
a joint Hindu family. —A father or managing member in a joint Hindu family 
may in certain circumstances and subject to certain conditions enter into 
agreements which may be binding on the minor members of the family. 1 - 
But, as pointed out by their Lordships of the Judicial Committee in Ganeslia 
Row v. Tulja Ram Row (I.L.R. 36 Mad. 295 P.C.) when, in a suit in which 
the minor is a party the father or managing member is appointed the next 
Triend or guardian of the minor, his powers are controlled by the provisions 
•of the law and he cannot do any act in his capacity as father , or managing 
member which he is debarred from doing as next friend or guardian without 
the leave of the Court. “To hold otherwise,” their Lordships observed, 
“would be to defeat the object of the enactment.” 2 The same principle will 
apply to the case of a natural guardian of the minor dealing with minor’s 

interests. 3 , 

_ . _ • * 


(10) Makund Singh v. Reoti, (1899) 2 Oudh 
Cas 45 {49) ; Babu Jadu Nath Singh v. Babu 
Manohar Lai, (1903) 6 Oudh Cas 175 (179). 

(11) Mt Stiidunninsa v. 3ft Ruqya, 1931 All 

307 (310): 1931 All LJ 170: 130 Ind Cas 201: 
53 All 428; Badri Prashad v. Gopal Behari Lai, 
(1919) 50 Ind Cas 752 (755): 17 All L J 

7H9: 41 All 553; Aman Singh v. Narain Singh, 
.(1898) 20 All 98 (99): 1897 AU W N 205. 

(12) J ft Qurdevi v. Kharaiti Mai, 1927 Lah 
*185 (686): 104 Ind Cas 222: 10 Lah L Jour 
23; Dalo Mai v. Sundar, (1911) 11 Ind Cas 523 
(.525) ; 134 Pun L R 1911: 2 Pun Re 1912: 
42 Pun W R 1912. See also Ghulam AU Shah 
■v. Shahabal Shah, 1905 Pun Re No 3 Cr: 21 
Pun L R 1905 [Can be set aside at the instance 
•of the minor if the equities of the case required 


(13) Lootar Ram v. Lai Ranjit Singh, 1924 
•Oudh 85 (88): 78 Ind Cas 113: 11 Oudh L 
■Jour 381. See Abdul Hakim Gazi v. Panchi 
(1916) 32 Ind Cas 849 (850) Cal [Consent 
o' guardian and benefit essential —Obiter |. 

, v Note 6. 

(1) Jamna Bai Saheb Mohitai Avergal v. 
Fnaanfn Rao, (1916) 34 Ind Cas 213 (215): 

14 All L J 584: 18 Bom L R 432: 31 Mad L 
Jour 18 ; 3 Mad L W 540: 24 Cal L Jour 74: 
20 Mad L Tim 31: (1916) 1 Mad W N 452: 39 
Mad 409: 43 Ind App 99 P C. 


Note 7. 

(1) See Venkatagiri Nayanivaru v. Subbarayalu 

Nayani, (1914) 24 Ind Cas 491 (493) Mad; 

Nircanaya v. Niri'anaya, (1885) 9 Horn 365 

(367). See also Ram Kuber Pande v. Ram 
D(i*i t (1913) 20 Ind Cas 44 (45-46): 35 All 428: 
11 All L J 645 [Compromise decree against 
Hindu father—No collusion—Binding on sons 
though not parties to the suit); Sarabjit Pm tap 
v. Indarjit Partap , (1904) 27 All 203 (250): 2 
All L J 720: 1904 All \V N 244; Malta Reddy 
v. Asuaratha Reddy, (1905) 15 Mad L Jour 494 
(495) | liana fide compromise of doubtful claim 

by grandmother binding in absence of collusion], 

(2) Ganesha Row v. Tulja Ram Row , (1913) 

19 Ind Cas 515 (517): 17 Cal W N 765: 11 
All L J 589: 18 Cal L Jour 1: 15 Bom L R 
626 : 14 Mad L Tim 1: 1913 Mad W N 575: 
25 Mad L Jour 150: 36 Mad 293: 40 Ind App 
1 32 P C [Overruling the decision in 19 Mad 
L Jour 4: 1 Ind Cas 3801. See also Sri pal 

Singh v. Jagadish Narain. (1920) 56 Ind Cas 

313 (316): 7 Oudh L J 219: 2 U P L R (O) 
77: 23 Oudh Cas 396; Santa v. Abhainandan 
Prasad , 1925 All 32 (33): 81 Ind Cas 297; 

Marivada Veernnna v. Yythla Seqtanna, 1931 
Mad 218 (221): 59 Mad L Jour 139: 32 Mad 
L W 188: 128 Ind Cas 701. 

(3) Ourmalappa Malta ppa v. Malta p pa Mart ban- 
dap pa, (1920) 57 Ind Cas 417 (4U): 22 Bom 
L R 725: 44 Bom 574. 
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.32, R.7, 8. Compromise by adult members of a Tarwad.— A compromise of a 

Notes doubtful claim, entered into by the adult members of a Tarwad bona fide and 

8-10. in the interests of the Tarwad is binding on the minor members thereof. 1 

But if the Karnavan or adult member happens to be the guardian ad litem 
or next friend of the minor in a suit then on the principles mentioned' in 
Note 7 above leave of the Court is necessary before he can enter into a 
compromise binding on the minor. 

8-a. Compromise by adult members of a joint Hindu family. —In 

Rameswar Prasad v. Ram Bahadur Singh, (I.L.R. 34 Cal. 70, P.C.), their 
Lordships of the Judicial Committee held that where a compromise was entered 
into by the adult co-parceners in a joint Hindu family in a pending litigation 
in which the minor co-parcener had no interest separate from that of the adult 
members of the family and the Court pronounced the compromise beneficial to 
the minor, the compromise was binding on the minor. 

9. Compromise by the Court of Wards on behalf of the ward. —It 
has been held that in cases coming under the Bengal Court of Wards Act 
{IX of 1879) no leave of the Court is necessary for entering into a compro¬ 
mise on behalf of the minor. 1 The reason is that S. 51 of that Act makes it 
obligatory on the Civil Court to recognise the Court of Wards as the next 
friend or the guardian as the case may be in a suit by or against the minor. 
Further, S. 18 of that Act itself gives power to the Court of Wards to enter 
into a compromise on behalf of the ward. Rule 16 of this Order also contains 
a saving clause in respect of local laws. 2 

10. Agreement to be bound by oath, if & compromise. —An offer by the 
next friend or the guardian as the case may be of a minor, to be bound by 
the evidence given on oath by the opposite party or his witness under S. 9 
of the Indian Oaths Act (X of 1873), does not amount to an agreement or 
compromise within the meaning of this rule and no leave of the Court is 
necessary in such a case. 1 - The evidence so given is binding upon the minor 
under S. 11 of that Act unless there is fraud or gross negligence on the part 
of tlie guardian in the conduct of the suit which results in prejudice to the 
minor. 2 

But an offer by the guardian ad litem, to suffer a decree on the oath 
of vhe olaintiff would amount to a compromise and if not sanctioned by the 
Court is not binding on the minor. 3 


Note 8. 

(1) Moulin Kutli v. Beevi Kutli, (1895) 18 

Mad 38 (40) ; Rameswar Pershnd Singh v. Ram 
Bahadur Singh. (1907) 34 Cal 70 (72): 2 Mad 
L Tim 165: 11 Cal W N 178: 5 Cal L Jour 
175: 17 Mad L Jour 59 P C. 

Note 9. 

(1) Nakimo Dewani v. 3ft Pemba Dichnn, 1921 

P C 22 (23); 48 Cal 469: 19 All L J 171: 23 
Horn L R 698; 33 Cal L Jour 211: 25 Cal W 
N 797: 40 Mad L Jour 201: 14 Mad L W 258: 
1921 Mud W N 115: 59 Ind Cas 911: 48 Ind 
App 27: 29 Mad L Tim 202 1* C. See also 
Mahomed Shah v. 0 hut am Mustafa Shah, 1930 
Sind 217 (217): 123 Ind Cas 698. 

(2) Nakyno Dewani v. Jerang Dr wan, (1917) 
37 Ind Cas 971 (974): 44 Cal 829. See, how¬ 
ever, M Mumtaz Ali Khan v. Sheoruttungir, 
(1896) 23 Cal 934 (941): 23 Ind App 75: 6 
Mad L Jour 131: 7 Sar 41 P C (Consent to a 


decree by mniuiger of Court of Wards without 
authority from the Court of Wards—Invalid). 

Note 10. 

(1) Dearaj Misra v. 3ft Abhai Raji, 1927 All 
584 (584): 102 Ind Cas 38: 25 All L J 729: 
49 All 842; Sheo Nath v. Sukh Lai. (1900) 27 
Cal 229 (231): 4 Cal W N 327; Mahomed 
Mahmud Chowdurg v. Bheari Lai Saha, 1930 Cal 
463 (464): 34 Cal W N 310: 129 Ind Cas 408; 
Malak Sorab v. Anokh Rai, 1891 Pun Ro No 18; 
(thengal Reddi v. Tcnln/o Reddi. (1889) 12 Mad 
483 (484). Hut see 3f( Rnni Bahn v. Amrit Lai, 
(1904) 17 C P L R 147 (155). , 

(2) Chcngal Reddi v. Venkata Reddi, (1889) 
12 Mad 483 (484). 

(3) Parbhi Dagal v. Jamil Ahmad, 1922 All 
160 (161): 44 All 117: 64 Ind Cas 646: 19 
All L J 911. See also Shadi v. Nathu, 1889 
Pun Ro No 186. 
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11. Abandonment of issue — If a compromise. —The abandonment or 
giving up an issue on the part of the next friend or guardian ad litem in the 
course of the conduct of the suit docs not amount to a compromise withm 
the meaning of this rule and therefore no leave of the Court is necessary. 
Such abandonment will bind the minor unless the guardian is proved to be 

guilty of fraud or gross negligence. 1 - 

12 Withdrawal of suit.- —A withdrawal of a suit by the next friend 
of a minor plaintiff in pursuance of an agreement or compromise entered into 
with the defendant can only be made with the leave of the Court; otherwise 
it will be voidable at the instance of the minor. 1 - Applications to allow a 
suit or appeal to-be withdrawn where there are parties who are not sui juns 
are not granted without grave consideration. In the undermentioned case 
the Judicial Committee granted leave to withdraw an appeal only after being 
assured by the counsel at the bar that the terms on which it was propose 
be withdrawn were beneficial to the minor. But a mere withdrawal of a suit 
not in pursuance of any agreement or compromise does not come wi in 
purview of this rule although such a withdrawal is open to attack by he 
minor on the ground of fraud or collusion or gross negligence on the part ot 

the next friend. 3 

13. Compromise in execution proceedings.— See Note 2 to Order 32, 
General. 


14. Transfer, without leave, of decree in favour of minor.—The provi¬ 
sions of this rule apply also to a compromise entered into even after a decree 
has been passed, and an adjustment of a decree to whic a mino , 

is not binding on the minor unless leave of the Court has been obta.ned 
therefor.' On the same principle a transfer of a decree obtained m favou 
of a minor is not binding on the minor unless leave of the Court has hee 

obtained for such transfer. 2 


15. Agreement to refer to arbitration.— 1 This rule does not apply to 
references made without the intervention of the Court, inasmuch as there is 
no suit pending in such cases. 1 A decree passed on an award passed on si ch 
a reference and filed into Court under paragraph 20 of the Second Schedule 
is not bad for want of sanction, though it may not he binding on the mm 


Note 11. . 

(1) Venkata Narasimha Naidu v. 
karulu Naidu , (1899) 22 Mad 538 (546, *.{ r 9 
Ram Naik Shukul v. Oanga Shukul , (1914) 25 
Ind Cas 620 (622) All [Confession of judgment 
when no valid defence exists]. As to waiver r> 
guardian, see Samirao v. Collector of Dharwar, 
(1893) 17 Bom 299 (302); Luthmeswar v. Dor- 
banga Municipality , (1891) 18 Cal 99 ( 106 ). 17 
Ind App 90: 5 Sar 564 P C. 


Note 12. D . ir . 

(1) Doraiawami PiUai v. Thungasamx run*, 

(1904) 27 Mad 377 (378): 14 Mad L Jour 159; 
Kapnali v. Rahimboy, (1889) 13 Bom 137 (146). 
Shib Ram v. Abdul Ohani, 1932 Lab 792 (794) . 
112 Ind Cas 695 [Such withdrawal however 
binds a major co-plaintiff]. 

„ (2) Sakinbai v. Shrinibai, (1920) 55 In<l Cas 
943 (944): 11 Mad L W 486: 38 Mad I- Jour 
431; 1920 Mad W N 311: 18 All L J 499: 22 


Bom L It 552: 2 U P L R (P C) 107: 17 Iitd 
App 88 P C. 

(3) Ram Samp Lai v. Shah Lain Fat IIossein, 
(1902) 29 Cal 735 (737); Rajada v. GhulUi, 

( 1918 ) 47 Ind Cas 508 (509): 164 Pun W II 
1918: 59 Pun Re 1919. 


Note 14. . 

(1) Davud Rowther v. Paramasioamx PMat, 
(1916) 35 Ind Cas 70 (72): 31 Mad L Jour 
207. See also Marti Shankar v. Bax Mull, (1888) 
12 Bom 686 (689, 690). 


(2) Kaiuikayya v. Kntlayya, 1921 Mad o87 
587): 41 Mad Ij Jour 75: 13 Mad L IV 637: 
921 Mad W N 437: 63 Ind Cas 285 [Dissenting 
mm 109.1 Alftfl 1131. 


Note 15. 

(1) Vxthal Das v. Dattaram, (1902) 26 Bom 
298 (301): 3 Bom L R 887. 


0 32, R- 7, 
Notes 
11—16. 
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0.32, R. 7. for other reasons. 2 But an application made under paragraph 20 of the 
Notes Second Schedule is a suit and, if, during the pendency thereof the guardian 

15-—f6* agrees, not to object to the filing of the award, the agreement must, like any 

other agreement, be sanctioned by the Court. 8 

There is a conflict of opinion as to whether this rule applies to agree¬ 
ments to refer to arbitration made pending suit. The general consensus of 
opinion in all the Courts except the High Courts of Allahabad and Calcutta, 
is that this rule applies to such cases and that the leave of the Court is neces¬ 
sary. -4 According to the High Court of Allahabad the provisions as to arbitra¬ 
tion proceedings are self-contained and this rule does not apply to such 
proceedings. 5 The High Court of Calcutta has taken conflicting views on 
the matter. 6 It is submitted that the Allahabad view cannot be accepted 
as correct. . . , 

16. Compromise when can be set aside. —A compromise in order to be 
valid and binding upon the minor must fulfil the following conditions:— 

(1) The leave of the Court must have been expressly obtained. 

(See Note 3.) 

(2) Jt should have been granted by the Court after the exercise of 

a judicial discretion as regards the propriety of the com¬ 
promise in the interests of the minor. (See also Note 3.) 

(3) It should not be vitiated by fraud or mistake. (See Note 4.) 



(2) VUhnldas v. Dattaram, (1903) 26 Born 

298 (301): 3 Bom L R 887; Tlanmantram v. 
Shivnarayan , (1918) 48 Ind Cas 238 (243, 244): 
20 Bom L R 970: 43 Bom 268; Vasudrva Ayyar 
v. Sundara Raja Ayyar, 1930 Mad 38 (42): 30 
Mad L W 868: 124 Ind Cas 209; Balaji v. 
A Java, (1903) 27 Born 287 (290): 5 Bom L R 
95. 

(3) Mnhadev v. Krishnabai, 1896 Born P J 
609 (610). 

(4) Chimanbhai v. Keshavlol, 1923 Bom 402 
(403): 25 Born L R 443: 73 Ind Cas 464: 47 
Bom 721; Sadashivappa Gangappa v. Gangappa 
Ohanvirappa Mahmadkoti, 1931 Bom 500 (501): 
33 Bom L R 1033: 134 Ind Cas 1221; Ahnaram 
Tekoba Vani v. Bhila Ganpat Vani, (1913) 19 
Ind Cas 424 (424): 15 Bom L R 223; 8ada$hiv 
Ram Chandra Datar v. Trimbak Keshav, (1920) 
56 Ind Cas 399 (402): 22 Bom L R 266: 44 
Bom 202 [Obiter]; Ohhajju Mai v. Tarloki Nath, 
1926 Lah 665 (666): 8 Lah L Jour 414: 96 
Ind Cas 748: 27 Pun L R 729; Baktawar v. 
Kesar Singh Gurdhit Singh, (1921) 59 Ind Cas 
31 (32): 5 Pun W R 1921; Muhammad Ibrahim 
v. Allah Baksh, (1919) 52 Ind Cas 327 (330): 
145 Pun Re 1919: 1 Lah L Jour 138; Ganesa 
v. Mul Ohand, (1912) 15 Ind Cas 161 (167, 
168): 159 Pun W R 1912: 95 Pun Re 1912; 
Musst Gulab Khatan v. Chaudri, (1916) 32 Ind 
Cas 250 (251): 99 Pun Re 1915: 207 Pun W R 
1915; Mira v. Dina, 1895 Pun Re No 37; Sukha 
Singh v. Bur Singh , 1882 Pun Re No 100; 
Ghulrnn Rasul v. Began, (1919) 55 Ind Cas 
218 (220) Lnh; Uda v. J/nf Chand, 1907 Pun 
Ro No 4: 20 Pun W R 1907; Lakshmana 
Chettiar v. Chinnathambi, (1901) 24 Mad 326 
(330) ; Davuluru Yifaya Ramayya v. Davuluru 
Venkatnsubba Rao, (1916) 32 Ind Cas 881: 30 
Mud Ij Jour 465 : 39 Mad 853: also 64 Mad L Jour 
Notes of Recent Cases, p 5; I/anuman Rai v. 
Jagdis Rai , (1917) 35 Ind Cas 675 (676): 1917 


Pat H C C 77; Sagar Mai v. Hira, 1926 Pat 
164 (165): 1925 Pat H C C 324: 91 Ind Cas 
799: 7 Pat L Tim 264 [Caution left open]; Mt 
Rani Bahu v. Amnf Lai, (1904) 17 C P L R 
147 (155); Gunnomal v. Gurdinomal, 1921 Sind 
61 (64): 17 Sind L R 211: 83 Ind Cas 913; 
Emnabai v. Fakir Mahomed, 1922 Sind 1 (2): 
15 Sind L R 165: 65 Ind Cas 50; ZJmer v. Mt 
Dadli, 1926 Sind 128 (129): 98 Ind Cas 550: 
20 Sind L R 116 [Sanction can bo implied from 
the reference]; Bajrang Singh v. Rai Amerpal 
Singh, (1912) 14 Ind Cas 6 (6) Oudh [But 
sanction need not be express). See also Shiva 
Kumar v. Thakur Prasad, 1930 Oudh 432 (434): 
7 Oudh \V N 815: 128 Ind Caa 748 [Reference 
after decree—Leave not necessary as the suit not 
pending on date of reference]; Sukha Nand v. 
Behari Ram Ishar Das, 1923 Lah 103 (104): 
68 Ind Cas 750 [Suit against a firm consisting 
also minor members made parties—No leave neces¬ 
sary], See also Mahomed Sadagat Alt Khan v. 
Muhammad Sajjad Ali Khan, 1929 Lah 257 
(259): 30 Pun L R 17: 11 Lah L Jour 130: 
113 Ind Cas 901. But see Chet Ram v. Kanshi 
Ram, (1928) 71 Ind Cas 7 (8) Lah; Budh Singh 
v. Ram Nath, (1912) 17 Ind Cas 388 (888): 
251 Pun W R 1912: 125 Pun Ro 1912; Mir 
Mian Ghulam Hyderkhan v. Musst Hayat Khautun % 
(1907) 1 Sind L R 1G0. 

(5) Hardeo Sahai v. Gauri Shanker, (1906) 
28 All 35 (37): 1905 All W N 170: 2 All L J 
493; Latawan v. Lachiya, (1913) 21 Ind Caff 
989 (991): 12 All L J 57: 36 All 69. 

(6) Ananda Krishna Dey v. Jogendra Nath 
Dey , (1908) 8 Cal L Jour 294 (298) [Rule does 
not apply—■ Obiter I; Dubir-ud-Din v. Amina Bibi, 
1925 Cal 475 (477): 78 Ind Cas 835, (Do.); 
Golnur Bibi v. Sheikh Abdur Samad, 1931 Cal 
211 (217): 52 Cal L Jour 298: 35 Cal W N 
238: 130 Ind Cas 209: 58 Cal 628 [It applies 
—Assumed). 
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(4) There must be proper representation of the minor by the next 

friend or guardian ad litem. He should not have been guilty 
of fraud or gross negligence in the matter of compromise. 

. {See Note 17 and 18 below.) 

(5) The minor should have continued to be a minor till the passing 

of the compromise decree. {See Note 19 below.) - 

17. Gross negligence of next friend or guardian. —As has been seen 
in Notes 12 and 13 to R. 3 ante gross negligence on the part of the next friend 
or guardian ad litem, if established, will entitle the minor to avoid any decree 
passed against him. There must be the strictest good faith on the part of 
the guardian and his acts must be based on considerations of actual necessity 
and advantage to the minor and not on calculations of any possible benefit. 1 
It is his duty to place the Court in possession of all essential and material 
facts, and any concealment thereof would amount to constructive fraud. 2. 
But if he acts bona fide and compromises a doubtful claim with the leave of 
the Court, the compromise would be binding on the minor. 3 See also Note 5- 
to R. 9 below. 


18. Fraud.—A compromise duly entered into by the guardian and 
sanctioned by the Court in the exercise of its discretion will not be disturbed 
except upon very strong grounds. 1 The grounds must be such “as to amount 
to fraud in the party claiming the benefit of the compromise, meaning by 
fraud, not moral fraud but what in the eye of this Court is considered as 
amounting to fraud .... If there be no fraud and equal know¬ 
ledge on both sides, the compromise cannot be disturbed, but if there is 
knowledge on one side which is withheld, the compromise cannot stand, be¬ 
cause the withholding of knowledge amounts, in the view of a Court of 
equity, to fraud.” 1 '* The question is not whether the Court was satisfied 
with the information before it and could have called for further information, 
but, whether “the parties having had this further information in their posses- 
sion were justified in withholding it”. 2 Fraud, however, must be strictly 


Note 17. 

(1) Bodh Mul v. Gouree Sankar, (1866) 6 Suth 
W R 16 (16) ; Bepin Behari v. Jotindra Nath, 
(1910) 6 Ind Cas 813 (815): 14 Cal W N 1019: 
37 Cal 897; Ganganand Singh v. Rameshwar 
Singh , 1927 Pat 271 (278): 6 Pat 388: 102 Ind 
Oas 449: 8 Pat L Tim 730 [Gnardian ad litem 
consenting without applying his mind to its terms. 
Court will ordinarily relieve minor from its effect 
and give him opportunity to defend the suit—But 
this is a rule of prudence and not of law]. See 
also Ranee Roushan Jahan v. Syed Enaet ITos - 
sein, 1864 Gap Suth W R 83 (84) : Beng L R 
Sup Vol App 1: Marsh 196: 2 Hay 298. And 
Ranee Roushan Jahan v. Syed Enaet Hossein . 
(1866) 5 Suth W R 4 (13) [Onus of proving 
beneficial nature of compromise is on person 
asserting the same]. 

(2) Bishupal Singh v. Redar Nath Singh, 1925 
Oudh 512 (513); Ram Autar v. Mahomed Mum - 
taz Ali, (1897) 24 Cal 853 (861): 24 Ind App 
107: 1 Cal W N 417: 7 Sar 148. See Unnoda 
Dabee v. Maria Louisa Stevenson, (1874) 22 Suth 
W R 290 (292) [Mortgage by father—Suit 
against him personally and as guardian of his 
minor daughter—Decree against him alone—Appeal 
by him to make her share also liable—Compromise 
with plaintiff accordingly—Court exercising no 
control over compromise—Compromise not binding 


on minor]. 

(3) Rameshwar v. Lachmi Prasad, (1908) 31 

/ 13 P : 7 9 aI W N 688 • Annapurnayya 
y - n f**asubramanuim, 1925 Mad 1285 (1286); 

H 549 . : ? 2 Mad L W 5 60: 91 Ind 

Cas 742 [Subsequent change of law cannot vitiate 
compromise by guardian]. See also Subba Iteddi 
v. Kotamma, (1904) 14 Mad L Jour 442 (442) 


, ,( 1 ) A m or pal Singh v. Chhabraj Koer, (1911 
H lnd Cas 105 (108, 109) Oudh; Maharn 

Uhanduda* y. Krishnabhai, 1927 Bom 11 (13) 

307 28 Bo “ L R 1225: 99 Ind Cn 

o| t> jl v - Sain, 1930 Lali 250 

VAtSfeU* * 131: 122 Ind Cas 103; V Srimvas, 
■uq Ranganayaki Ammal , 1929 Mai 

7 H 7 . X i 8 ? nt ! Cas 291 : 30 Mail L V 

99 \^A U n hVa n ^ ra !'^ J' Mahabir- Prasad, (1914 
£ aB 922 (924) • Amir v. Fakira, <1914 
“ Ind Ca ® 874 (875): 242 Pu, » L R 1914 
189 p "“ W R 1914. See also Romania v 

(1890 > 17 Cal 875 (882): 17 In, 
App 65: 5 Sar 542 P C. 


D I, 1 **) Rrooks v. Lord Mostyn, 55 Eng Rep 
Rolls Court 445, cited in 11 Ind Cas 105 (108). 

Solomon v. Abdnol Azeez, ( 1881 ) 6 Cal 
687 (703) : 8 Cal L Rep 169. 


0. 32i R.7, 

Notes 
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O. 32, R. 7, proved. A man cannot complain of fraud simply because he regrets a bargain 
Notes entered into with open eyes. Nor can a minor attack a compromise sanc- 

18 20. tioned by the Court on his behalf on the ground of fraud on the Court unless ' 

he can prove not merely that the compromise was not profitable to him or 
that his opponent put forward a false plea but also that the Court was deceived 
( ithei In that plea or about the facts of the case or was deceived into 
believing that the compromise had been accepted by the minor’s guardian 
or next friend with free consent and knowledge of the facts when it had not 
been so accepted. 3 

If the next friend or guardian is proved to be guilty of fraud or collu¬ 
sion then the compromise entered into by him and the decree passed thereon 
will not bind the minor. 4 


19. Minor attaining majority pending suit.—If the defendant who is 
a minor attains majority during the pendency of suit, a compromise entered 
into by the guardian subsequently is not binding on the minor even though 
sanctioned by Court. 1 But the High Court of Lahore 2 has taken a contrary 
view, which it is submitted is not correct. 


20. Procedure to set aside a compromise decree.—A minor can file a 
separate suit to set aside the compromise decree or file an application for 
review in the same suit. 1 He cannot take any objection as to the validity of the 
decree in appeal as no appeal lies from a consent decree under the present 
Code (vide S. 96, sub-S. 3). 2 Nor can the validity of the decree be attacked 
in execution proceedings. 3 See also Note 5 above. 

If a compromise decree is set aside at the instance of the minor, the 
effect of it would be to remit the minor to his original position in the suit. 4 


(3) Ramosteami Mudaliar v. Alagathai A uni, 
1929 Mad 96 (102): 1928 Mad W N 654: 116 
Ind Cas 116 [Per Reilly, J). 

(4) Raja Ram v. Zaman Khan, (1904) 1 All 
1, J 130 (132); Karmali v. Rahimbhoy, (1889) 
13 Bom 137 (143, 146); Jlar Naruin v. Musst 
!>eok\ t 1893 Pun Re No 24. 

Note 19. 

(1) Lanlca Sanyasi v. Lanka Trrran Xaidu, 
1928 Mad 294 (296): 51 Mad 763: 55 Mud L 
Jour 374: 1927 Mad \V N 890. See also Ranee 
Roushan J aha n v. Sued Enact 27 ossein, 1864 
Ciiip Suth W R 83 (84): Deng L R Sup Vol App 
1 : Marsh 196: 2 liny 293 (Compromise by mother 
as guardian of her daughter of suit after latter’s 
majority not competent]. 

(2) Ghxdnm Xubi v. Basheshar Mai, 1922 Lah 
407 (407): 4 Lah L Jour 298: 74 Ind Cas 603. 

Note 20. 

( 1 ) Yirupaksappa v. Shidappa , (1699) 23 
Bom 620 (623): 1 Bom L R 82; Jftrafi Rahim¬ 
bhoy v . Rehmoobhoy, (1891) 15 Bom 594 (597, 
'>98) ; Rakhal Muni Dasi v. Adwaita Prasad, 
1 1903) 30 Cal 613 (615): 7 Cal W N 419 

(422): Surendra Nath Qhose v. Uemangini Dasi, 
(1907) 34 Cal 83 (89, 90) [When a suit lies 
and when review lies, discussed]; Barhnmdso 
Prasad v. Banarsi Prasad, (1906) 3 Cal L Jour 
119 (130), (Do.); Biku Ilalwai v. Mohesh TTal- 
wai , (1908) 8 Cal L Jour 266 (271); Eshan 
Chunder v. Nwndamoni, (1884) 10 Cal 357 
(367); Srinivasa Rao v. Venkatanarasamma, 
1926 Mad 119 (120): 22 Mad W N 629: 91 Ind 
<’as 727 (Can be reviewed also under S 151]; 


Thiraj v. Kheausi, 1924 Lah 427 (428): 22 Pun 
W R 1923: 77 Ind Cas 588 [Limitation for suit 
three years from attaining majority]; Davulum 
Vtjaya Ramayya v. Davxdurxt Venkatasubba Rao, 
(1916) 32 Ind Cas 881 (890): 30 Mad L Jour 
465: 39 Mad 853 [Minor can avoid compromise 
decree in toto and not in part]. 

(2) Rakhalmoni v. Adwaita Prosad, (1908) 
30 Cal 613 (615): 7 Cai W N 419 [Case under 
1882 Code—Held no appeal lies); Biraj Mohini 
Dasi v. Srimati Chintamoni Dasi, (1901) 5 Cal 
W N 877 (878), (Do.); Kalavati v. Chedi Lai, 
(1895) 17 AH 531 (533): 1895 All W N 126 
I Do., but objection entertained in appeal], 

(3) Arunachalam v. ifurugappa, (1889) 12 
Mad 503 (504, 505); Sivasubramania PiUai v. 
Rakkumuthu Moopan , 1924 Mad 645 (646): 19 
Mad L W 502: 1924 Mad W N 454: 79 Ind 
Cas 418; Iahan Ohandra Kundu v. Nilratan 
Adhikari, 1923 Pat 375 (378): 4 Pat L Tim 
2 1 ]: 1 Pat L R 217: 1923 Pat H C C 184: 72 
Ind Cas 1049: 2 Pat 538; Basdeo v. Shea Adhin, 
(1898) l Oudh Cas 49 (50). See also Jaga- 
bandhu v. Baladhar ,, (1917) 41 Ind Cas 269 
rJ 71): 27 Cal L Jouj 110. 

(A) Partab Singh v. Bhabuli Singh , (1913) 
21 J n £ C S 288 17 Cal W N 1105: 1913 

Mad W N 785: 14 Mad L Tim 299: 25 Mad 
L Jour 492: 11 All L J 901: 16 Oudh Cas 247: 
18 Cal L Jour 384: 15 Bom L R 1001: 35 
All 487: 40 Ind App 182 P C; Khafooroonissa, 
widow of Einayat Hossein v. Roshan Jehan, 

< 1 *76-77) 2 Cal 184 (196): 3 Ind App 291: 
■i bar 629: 26 Suth W R 36: 3 Suth 287 P C. 
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I. 

R. 3. [S. 447.] (1) Unless otherwise ordered by the 

Court, a next friend shall not retire without 

Retirement of next ^_ j. „ • n, , 

friend. first procuring a fit person to be put in his 

place and giving security for the costs already 

incurred. 

(2) -The application for the appointment of a new next 

friend shall be supported by an affidavit showing the fitness of 

the person proposed, and also that he has no interest adverse to 
that of the minor. 

tWn-B.44 7 . Cf. R. 3, sub-R. (3) and R. 4, sub-Rr. 
(1) and (4) and Rr. 9 and 10 of this Order.] 

Synopsis. 

1. Retirement of next friend. 


Subsequent appointment of guardian under 
Guardian and Wards Act—Suit to set 


aside decree on that ground—If lies. 
See Note 1 , F.-N. (1) 


R. S>. 


Removal of 
friend. 


1 Retirement of next friend.-The provisions of sub-R. (1) are manda- 

\ ' y '.. I he mere faet , that a Sardian of the person and property of the minor 
plaintiff is appointed under the Guardian and Wards Act (VIII of 1890) 

during the pendency of the suit superseding the next friend, will nof amount 
next fnend." ' abS<mCe ° f “ y appIieation °° the part of the 

[S. 446.] (1) Where the interest of the next friend 
next of 7 a minor is adverse to that of the minor or 
where he is so connected with a defendant 

. , .. , ,™ e mterest is adverse to that of the minor 

as to make it unlikely that the minor’s interest will be properly 
protected by him, or where he does not do his duty, or during 
/.fee pendency of the suit, ceases to reside within British India 

SehaTf a o7tb ° ie K t Tf’ a ^ Mcati0 “ made on 

Court, if satisfied of the suffleieuey of ,h„ “”e d 

may order the next friend to be removed accordingly, and lake 
such other order as to costs as it thinks fit. 

(2) Where the next friend is not a guardian appointed 
or declared bv an authority competent in this behalf, land an 
application is made by a guardian so appointed or declared wh > 

■ desires to be himself appointed in the place of the next friend 


Order 32, Rule 8—Note 1. 

oft'Vi. Prasad v. Ram Narain, (1908) 

W w 1 oi 05 o ( \9 8 l. 5 All L J 35: 1908 All 

w N 23: 3 Mad L Tim 128 [Suit to Bet aside 

C.P.C.— 317 




O. 32, R. 
Note 1. 


0. 32, R. 9. 
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Removal of Next Friend 


Soh. 


0.32, R. 9, the Court shall remove the next friend unless it considers, for 
1 — 4 . S reasons to be recorded by it, that the guardian ought not to be 
appointed the next friend of the minor, and shall thereupon 
appoint the applicant to b e next friend in his place upon such 
terms as to the costs already incurred in the suit as it thinks fit. 

[18/7 S. 446. Cf. R. 4, sub-Rr. (1) and (2) above and 
see R. 10 below.] 


1. 

2 . 

3. 


Synopsis. 


Legislative changes. 

Where the next friend does not do his 
duty. 

Adverse interest of next friend. 

1. Legislative changes:— 

L The words “and make such order 
have been newly added. 


4. Appeal after the expiry of limitation 
period. 

6. Non-appearance of next friend. 

6. Death of next friend. See R. 10, infra. 

as to costs as it thinks fit" in sub-R. (1) 


2. In sub-R. (2), the words “and shall thereupon appoint the applicant, etc." are 
also new. 


2. Where the next friend does not do his duty.—The next friend is 
liable to be removed under this rule if he fails to do his duty, 1 or if lie ceases 
to reside in British India and leaves the country. 2 Where the Court finds that 
the next friend does not do his duty in relation to the suit, it should not 
permit him to prejudice the interest of the minor but should adjourn the suit in 
order that some one interested in the minor may apply on behalf of the minor 
for the removal of the next friend and the appointment of a new next friend, 
or in order that the minor plaintiff himself may, on coming of age, elect to pro¬ 
ceed with the suit or withdraw from it. 3 Similarly, as seen in Note 2 to R. 7 


if the next friend refuses improperly to assent to a compromise which is clearly 
beneficial to the minor steps may be taken to remove him. 4 


3. Adverse interest of next friend.—If the next friend has an interest 
adverse to that of the minor plaintiff or his personal interests will come into 
conflict with his duty towards the minor, he can be removed under this rule. 1 

4. Appeal after the expiry of limitation period.—Where a decree 
is passed against the minor and the interest, of the minor requires that it should 


Order 32, Rule 9—Note 2. 

(1) Ram Kumur v. Kushalchand Oaneshdas, 
1928 Nag 166 (167): 107 Ind Cas 668; Pitambar 
v. Ishan Ohv/nder, (1872) 18 Suth W R 169 
(170). 


S“th V R 143 (146); Peyton v. Bond, (1828) 
1 Sun 390, Ref; 5 Cal W N 434 (437); Rahim 
v Ahmed. 1882 Pun R e No 125; Rafessuree 

278 ,,, (2 V ao/° </<ndr0 N<t,h ' (1875) 23 Suth W B 


(2) Abfta liceni v. Maidinsa Rowther , (1907) 
17 Mad L Jour 179 (179); Fatima v. Hassan 
Khan, 1923 Lah 271 (272): 3 Lnh 417: 69 Ind 
Tbs 561 [Guardian leaving jurisdiction of the 
Court—Minor can appeal through another next 
friend—No formal order of removal necessary). 
See also Bikromajeet Mullo v. Court of Wards, 
(1874) 21 Suth W R 312 (314). 

(3) Doraswamy PUlai v. Thunyasami PiUai, 
(1904) 27 Mad 377 (378): 14 Mad L Jour 159; 
Court of Wards v. Nundun Singh, (1871) 16 


(4) See cases cited in Note 2, foot-note 8 to 
K 7, ante. 

Note 

Hazari v. Afathuriya Debya , 
(1920) 56 Ind Cas 97 (106) Cal; Sri Maruthi * 
* warn UJ r v Sabramaniya Iyer, 1929 Mad 393 
(394); 29 Mad L W 303: 118 Tnd Cas 831; 
lyinpa Reddx v. Ohengalraya Reddi, (1925) 48 
Mad L Jour 417 (418): 21 Mad L W 659: 87 
Ind Cas 42: 1925 Mad 784 [Held, father acting 
as next fnend possesses no adverse interest and 
can compromise]. 
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be appealed against, but the guardian ad litem refrains from doing so, with a 
view to safeguard his own interest and for his private benefit, it has been held 
that the minor can, on attaining majority, be permitted to appeal and that 
the delay can be excused under S. 5 of the Limitation Act. 1 

5. Non-appearance of next friend. —Where the Court finds that the 
next friend is guilty of neglect and commits default in appearance, the proper 
course is to stay further proceedings and not to dismiss the suit for default. 1 

6. Death of next friend. — Sec R. 10, infra. 


R. 1 O. [Ss. 448, 449.] (1) On the retirement , removal 

or death of the next friend of a minor, further 
on St removai 0ce ^f. ln of proceedings shall be stayed until the appoint- 
next friend. ment of a next friend in his place. 


(2) Where the pleader of such minor omits, within a 
reasonable time, to take steps to get a new next friend 
appointed, any person interested in the minor or in the matter 
in issue may apply to the Court for the appointment of one, and 
the Court may appoint such person as it thinks fit. 

[1877—S. 8. See Ri\ 448 and 9 above.] 

Synopsis. 

1. Removal or death of next friend. 


1. Removal or death of next friend. —The suit does not abate by 
reason of the death of the next friend. The Court should either appoint a new 
next friend or keep the suit pending till the minor attains majority. An order 
dismissing the suit is a nullity. 1 The same rule will apply where the minors 
are appellants and their guardian dies pending appeal. 2 Where, however, 
the decision is given in favour of the minor it is not, on the principle men¬ 
tioned in Note 1 to 0. 32, void by reason merely of the omission to appoint 
a fresh guardian for him. 3 


R. 1 1. [Ss. 458,459.] (1) Where the guardian for the 

suit desires to retire or does not do his diitv, or 
Retirement , removal where other sufficient ground is made to appear. 

or death of guardian for , „ , 

the suit. tne Court may permit such guardian to retire 

or may remove him, and may make such order 
as to costs as it thinks fit. 


Note 4. 

(!) Curaandaa v. Ladkavahoo, (1896) 20 Bom 
104 (109). 


Note 6. 

(1) Eirit Narayan v. Chanchal Das, 1921 Pat 
103 (103): 6 Pat L Jour 317: 63 Ind Cas 736. 

Order 32, Rule 10—Note 1. 

(1) Yenkateswara Iyer v. Chtbresri Madathil 


Ravunni Nair, (1914) 25 Ind Cas 597 (597): 

27 Mad L Jour 405: 1914 Mad W 2s T 740. 

(2) Chundury Krishnayya v. KoripaUi Raju, 
(1916) 35 Ind Cas 154 (156): 31 Mad L Jour 

39. 

(3) Ram Dayal v. Ajudltia Prasad, (1906) 

28 All 328 (330): 3 All L J 81: 1906 AH W N 

40. 


0. 32, R. 9, 
Notes 
4—6. 


0.32, R IO, 
Note 1. 


0.32, R.ll. 
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Retirement, Removal or Death of Guardian for Suit 


Sch. 


0.32, E.11, 
Notes 
1—3. 


(2) Where the guardian for the suit retires , dies or is 
removed by the Court during the pendency of the suit, the Court 
shall appoint a new guardian in his place. 

[1877—Ss. 458 and 459.] 

Synopsis. 

1. Retirement of guardian. moval, retirement or death of guar- 

2. Removal of guardian. dian. 

3. Appointment of new guardian on re- 4. Costs. 


Guardian unable to find funds—Permission Notice to minor—For appointment of new 
to retire. See Note 1, F.-N. (1). guardian. See Note 3, Pt. (4). 

1. Retirement of guardian. —When once a guardian has been duly 
appointed, he cannot retire except with the leave of the Court. 1 The Court is 
not bound to grant permission to retire whenever the guardian wishes to do so. 
It has a discretion to refuse the permission in a proper case. 2 

A mere statement on the part of the guardian that he declines to act has 
not the effect of removal unless sanctioned by the Court. 3 

2. Removal of guardian. —It is the duty of the Court to protect the 
interests of a minor. A guardian is appointed for that purpose and for that 
purpose alone. If the Court finds that the guardian is not acting properly, 
it would be its duty to remove him in the interests of the minor. 1 

3. Appointment of new guardian on removal, retirement or death of 
guardian.—It is the duty of the Court to appoint a new guardian where the 
guardian ad litem dies' or retires or is removed by the Court. Where the 
guardian of a minor respondent dies pending appeal a decree obtained against 
him without appointing a fresh guardian for him would, on general principles, 
be a nullity, 2 though a decree obtained in favour of the minor would not, 3 See 
Note 1 to 0. 32. 

It has been held by the High Court of Patna that no notice to minors 
is necessary before an order of fresh appointment is made. 4 


Order 32, Rale 11—Note 1. 

(1) Raja Bobu v. Balmukund, 1925 All 214 
(215): 5 L R A Civ 692: 83 Ind Caa 823; 
Xarc>idar Singh v. Ohatrapal Singh, 1926 All 437 
(438): 94 Ind Caa 840; Jwala De% v. Pirbhu, 
(1891) 14 All 35 (37) 1891 All W N 192; 
Lank Ranuuwamy v. Lank Lakshmana, (1911) 
9 Ind Cas 435 (435): (1911) 1 Mad W N 98: 
<t Mad L Tim 333 (Guardian unable to find funds 
—Permitted to retire]; Narayandas Ramdas v. 
Snhcb Uusein, (1888) 12 Bom 553 (555): 13 
Ind Jur 109 (Do.). 


(2) Narcndar Singh v. Ohatrapal Singh, 
1926 All 437 (438): 94 Ind Cas 340 [Distin- 
guishinir, 1922 All 416]; Thiagaraja Aludali v. 
Kothandapani Mudaliar, 1928 Mad 980 (980): 
113 Ind Caa 238. 


(3) Kuppusamy Iyengar v. Bavaswami Rao, 
1927 Mad 538 (541): 50 Mad 357: 38 Mad L 
Tim 197: 101 Ind Cas 899. 


Note 

(1) Ram Kixhtn v. 
130 (132): 1931 All L 
502. See also Ramappa 


2 . 

Radhey Lai, 1932 All 
J 1102: 136 Ind Caa 
A'aidu v. Sambooruna- 


«7 ?L r 25 7 7* (775): 21 Mad L W 323: 

37 uEt* 8 J 17 i Muhammad Abdul Satar Sahib 

hop \ n^\. 01 T^ pa A j a{ ^' (1909) 4 Ind Ca8 
1108 (1108): 5 Mad L Tun 162. 

Note 3. 

ni'iL « t" 1 ? Krishnayya v. Karipalli Raju, 

•SJ Ind »P nB l 5 .* (156): 3 Mad L Jour 

oot j i u v - Bhau Singh, 1926 Nag 40 (41): 

iQ‘> 7 n< N Cn8 i 2 o 3 q 5 ’ . Baldco p ™«ad v. Ktuam Singh, 
19 7 Nag 198 (199): 10 Nag L J 27: 101 
Ind Cas 288: 23 Nag L R 146; Mt Kisni v. 
Ohulaji Teli, (1905) 1 Nag L R 128. 

East India B Mway Co, 

I 92 Tim P «ia7 168 n { J 88): d 06 Ind Cas 64 °: » Pat 
Ij Tim 547. But boo Mt Phul Euer v. Mt Nai- 

rrTor 19 9 473 (475): 11 Pat L Tim 

decided] 1 ." 5 Ind ° aS 779 fSubmitted wrongly 

Sahi v - M <*habir Singh, (1912) 
M^Ind Caa 506 (507): 9 All L J 290: 34 All 

v ( nLf, ri r S adha Krishna Oopal Lalji 

v. isabu Lakshimi Anrnin, 1923 Pat 385 (386): 



I. 


Minor Plaintiff Attaining Majority 


2533 


The power of the Court under this sub-rule may be exercised at any time 
during the pendency of the suit and the same is not taken away by the fact that 
an order to try the suit ex parte has been previously passed. 5 The powere 
of the Court under this rule are exercisable by the Registrar under S. 105 of 
the Rangoon Small Cause Court Act (VII of 1920). 

4. Costs.—S. 35, ante empowers the Court to make an order as to costs 
against any party to the suit, while this rule empowers the Court to pass an 
order for costs against the guardian ad litem who is not a party to the suit. 1 
This rule cannot be construed so as to restrict the operation of S. 35 and, there¬ 
fore, when the guardian ad litem is himself a party to the suit, the Court has 
power apart from the provisions of this rule to make an order for costs against 
him. 2 

Where the guardian takes upon himself to file an unnecessary and un¬ 
successful appeal on behalf of his ward, 3 or where he is guilty of gross mis¬ 
conduct in the conduct of the case, 4 the Court will order him to pay the costs. 


0.32.R.U, 

Notes 

3—4. 


R. 12. [Ss. 450 to 453.] (1) A minor 

ed by minor plaintiff plaintiff or a minor not a party to a suit on 
S5 ° n att ' UH w hose behalf an application is pending shall , on 

attaining ma jority , elect whether he will pro¬ 
ceed with the suit or application. 

(2) Where he elects to proceed with the suit or applica¬ 
tion , he shall apply for an order discharging the next friend and 
for leave to proceed in his own name. 

(3) The title of the suit or application shall in such case 
be corrected so as to read henceforth thus :— 


“A. B., late a minor, by C. D., his next friend, but now 
having attained majority 

(4) Where he elects to abandon the suit or application, he 
shall, if a sole plaintiff or sole applicant, apply for an order to 
dismiss the suit or application on re-payment of the costs incur¬ 
red by the defendant or opposite party or which may have been 
paid by his next friend. 


2 Pat 273: 4 Pat L Tim 329: 1 Pat L R 86: 
1923 Pat H C C 159: 71 Ind Cas 341. 

(5) Ayyn Nadan v. Thanammal, (1920) 55 

Ind Cas 945 (947): 11 Mad L W 289: 1920 
Mad W N 241: 27 Mad L Tim 171. 

Note 4. 

(1) Sibt Ahmad v. Amina, 1929 All 18 (25): 
50 All 733: 26 All L J 705: 113 Ind Cas 434; 
Naraeimha Rau v. Lakshimipathi Rau, (1881) 
8 Mad 263 (264) : 5 Ind Jur 634. See also 

Ram Kishen v. Radhey Lai. 1932 AU 130 (133): 
136 Ind Cas 562: 1931 AU L J 1102 [Guardian 


applying at n late stage for retirement and appoint¬ 
ment of fresh guardian—Costs allowed against him 
up to that stagej. 

(2) Vemulapalli Eriahnayya v. Katragadda 
Ramayya, 1928 Mad 590 (591) : 1928 Mad W 
N 318: 110 Ind Cas 310. 

(3) Shapurji v. Monona eh, (1909) 4 Ind Cas 
107 (108): 11 Bom L R 1011: 34 Bom 374. 

(4) Goolain Hoasain v. Fahnfibai, (1884) 8 

Bom 391 (394). 


0.32, R12. 


4 
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Sch. 


Notes 12 ' ^ Any a PP lication under this rule may be made ex parte : 

1—3. but no order discharging a next friend and permitting a minor 
plaintiff to proceed in his own name shall be made without 
notice to the next friend. 

[1877—Ss. 450 to 453.] 


Synopsis. 

1. Scope of the rule. 3. Minor defendant becoming a major 

2. Title to be corrected. during the pendency of suit. 


Non-compliance with rule—Ratification— Notice to quondam minor. See Note 1 
Effect. See Note 1, Pt. (5). Pt. (3). 

1. Scope of the rule.—The rule is based on the substantive right of a 
person who has become sui juris to himself proceed with a suit instituted 
on his behalf during his minority. 1 The Court should as a matter of course 
give him leave to proceed or act in his own name and cannot ignore his appli¬ 
cation.- Where it is discovered in the course of the suit or appeal that the 
minor has attained majority the Court cannot dismiss the suit or appeal for 
default but should issue notice to the quondam minor to elect whether he intends 
1o proceed with the suit or appeal. 3 If he elects to continue the suit his rights 
should be determined as on the date on which the suit was originally instituted. 4 
Where the minor continues to be represented bona fide by a pleader even after 
his attaining majority and subsequently the quondam minor ratifies such acts, 
they cannot be treated as invalid on the ground of non-compliance with this 
rule. 5 

2. Title to be corrected.—It has been held by the High Court of Cal¬ 
cutta that the provision of this rule requiring the title of the suit to be correct¬ 
ed applies only where the suit is pending and not to proceedings taken after 
a final decree has been passed in the suit. 1 

3. Minor defendant becoming a major during the pendency of suit.— 

No provision has been made in the Code in respect of a minor defendant attaining 
majority during the pendency of the suit. The reason for the omission is that 
while a plaintiff on becoming a major can, as a dominus litis, elect either to go 
on. or put an end to, the litigation, the defendant has no such choice available 
to him and the suit must proceed against him notwithstanding he becomes a 
major. The minor defendant who comes of age may if he thinks fit come on 
the record and conduct the defence himself. If, however, he does not do 
so, he must be deemed to have elected to abide by the representation of the 


Order 32, Rule 12—Note 1. 

(1) Dnorga 3 lohun v. Tahir Ally, (1894) 22 
Cr) 270 (274); Seshagiri Rao v. Tangaturi, 
(1916) 32 Ind Cas 391 (392): 19 Mad L Tim 
93: 39 Mad 1031; Mttdhub Chunder x. Uukles- 
surree, (1869) 12 Suth W R 102 (102). 

(2) Ram Kumar v. Kushalrhaud Ganeshdas, 
1928 Nag 166 (168): 107 Ind Cas 668; Dnorga 
Mohun v. Tahir Ally, (1895) 22 Cal 270 (274). 

(3) Iiiliar Singh v. Bakshish Singh, 1929 Lali 


555 (556): 30 Pun L R 272: 115 Ind Cas 851. 

(4) Lakhmichand Isardas v. Firm of Khushal- 
das Mangatram, 1925 Sind 330 (340): 18 Sind 
L R 230: 88 Ind Cas 116. 

(5) Madhu Prasad v. Ohanaynlal, 1930 Lah 
603 (604). 


Note 2. 

(1) Doorga Mohun Dass v. Tahir Ally, (1895) 
22 Cal 270 (274, 275). 
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quondam guardian and the judgment eventually passed will be binding upon 
him. The decree passed in such a ease cannot be said to be a nullity or made 
without jurisdiction. 1 


R. 13. [S. 454.] (1) Where a minor co-plaintiff on at- 

taining majority desires to repudiate the suit, 

Where minor co- , 7 77 , x , , . , , ’ 

plaintiff attaining ma- He sfiau apply to have his name struck out as 
ffTate «iit ires t0 repu co-plaintiff; and the Court, if it finds that he 

is not a necessary party, shall dismiss him from 
the suit on such terms as to costs or otherwise as it thinks fit. 


(2) Notice of the application shall be served on the next 
friend, on any co-plaintiff and on the defendant. 

(3) The costs of all parties of such application, and of all 
or any proceedings theretofore had in the suit, shall be paid by 
such persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, 
the Court may direct him to be made a defendant. 

[See R. 12 above. Cf. O. 1, R. 10.] 

R* ** [S. 455.] (1) A minor on attaining majority may, 

Unreasonable or ^ & S °^ e apply that a suit instituted ill 

improper suit,. e ° r his name by his next friend be dismissed on the 

ground that it was unreasonable or improper. 

(2) Notice of the application shall be served on all the 
parties concerned; and the Court, upon being satisfied of such 
unreasonableness or impropriety, may grant the application and 
order the next friend to pay the costs of all parties in respect of 
the application and of anything done in the suit, or make such 
•other order as it thinks fit. 


[See R. 12, sub-R. (4) above.] 


MADRAS. 


Local Amendment. 


Add the following as I?. 14-A: — 

14-A. The appointment or discharge of a next friend or guardian for the suit 
ot a minor in a matter pending before the High Court in its appellate juris- 


Note 3. 

(1) Lanka Sanyaxi v. Lanka Yerran Naidu , 
1928 Mad 294 (294, 295): 51 Mad 763: 55 
Mad L Jour 374: 1927 Mad W N 890; Vmra 
v. Rarkat Ali , 1928 Lah 371 (373): 110 Ind 
Cas 725; Drupad Chandra Naskar v. Binditmoyi 
Vasi, 1926 Cal 1053 (1054): 43 Cal L Jour 606: 
97 lnd Cas 209 [Minor attaining majority during 
proceedings—Duty is on minor to apply for dis¬ 
charge of guardian ad litem]; Radakrishnaswami 
v. Annamalai, 1922 Mad 301 (302): 15 Mad 


L W 643: 31 Mad L Tim 122: 43 Mad L Jour 
92: 1922 Mad W N 655: 70 Ind Cas 365; 

Sundarama v. Pattabhirami, (1917) 42 Ind Cas 
421 (423): 1917 Mad W N 495: 6 Mad L W 
272. See also Pert ah Sara in Singh v. Trilokinath, 
(1884) 11 Cal 186 (195, 196): 11 Ind App 

197: 4 Sar 567: 8 Ind Jur 697: R & J 86 
P C [ Obiter: Minor defendant—Not properly 
represented—After majority, himself continuing 
proceedings and appeal—Bound by the decreeJ. 


0.82, R12, 
Note 8. 

0.32, R. 13. 


0.32, R.14* 
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Persons of Unsound Mind 


0.32, R.14 
Note 1. 


0.32, R.15, 
Notes 
1 — 2 . 


SCH. 

t d m° U o !f cept ^. ca ? s Ullder appeal t0 the Kin s 111 Council, shall be deemed 
nf rs i 5 "^ ! ' Judlcial act wtll5n the meaning of S. 128 [2] [il of the Code 
f Civil Procedure and may be performed by the Registrar Drovidprf +w 

contested applications and applications represented out of’tLe shall be 
posted before a Judge for disposal. b ® 

Synopsis. 

1. Scope of the rule. 

1. Scope of the rule.-This rule deals with the procedure to be foUow- 

tuted on hisTeh' beC ° meS * maj ° r and eonsiders that the suit insti - 
ited on his behalf was improper or unreasonable. The Court can in such 

cases order the next friend to pay the costs of all the parties if it is satished 

" *bl m TT aabIeness alIeged - Bllt no order as t0 c <*‘s 

can be made after the death of the next friend. 1 2 3 4 

1S * The provisions contained in rules 1 to 14, 

Application of mies so f ar as they are applicable, shall extend to 
^persons of unsound persons adjudged to be of unsound mind and to 

persons who though not so adjudged are found 
by the Court on inquiry, by reason of unsoundness of mind or 
mental infirmity, to be incapable of protecting their interests 
when suing or being sued. 

[1877—S. 463.] 


Synopsis. 


1. Persons of unsound mind. 

2. Mental infirmity. 

3. Persons adjudged to be of un¬ 

sound mind. 

4. Persons of unsound mind not so 

adjudged. 


5. Appointment of next friend or guardian 

for persons of unsound mind. 

6. Decree against lunatic not represented* 

if can be challenged in execu¬ 
tion proceedings. 

7. Revision. 


Finding as to infirmity—Nature of. See F.-N. (1). 

Note 4, Pt. (2). Lunatic—Definition of. See Note 3, 

Legislative changes. See Note 2, Pt. (1). F.-N. (1). 

Lunacy Act—Cases under. See Note 3, 


1. Persons of unsound mind.—The present rule places persons of un¬ 
sound mind in the same position as that of minors and makes the provisions 
of Rr. 1 to 14 applicable to them. Hence a suit on behalf of a person of un¬ 
sound mind has to be filed by a next friend and where the defendant is of un¬ 
sound mind the Court lias to appoint a guardian ad litem. 1 

2. Mental infirmity.—The corresponding section in the old Code was 
applicable only to persons of unsound mind. Now the scope of the rule has 


Order 32, Buie 14—Note 1. 

(1) Drij Mohan Dayal y. Sarap Narain, (1918) 
43 Ind Cas 257 (258): 20 Oudh Cas 300: 5 
Oudh L J 106. 

Order 32, Buie 16—Note 1. 

(1) Sunder Dai v. Dasdco Singh, (1919) 60 


Ind Cas 109 (112): 17 All L J 257. See also 
Omrao Stngh y. Prim Narain, (1875) 24 Suth 
W R 264 (265) [Costa against next friend of 
a lunatic—Executable personally against the next 
friend who can recover from the estatel. 
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been widened by the addition of the words “or mental infirmity”. The re¬ 
sult is that even a person of weak mind can sue through a next friend provid¬ 
ed the Court is satisfied that he is incapable of protecting his interests. 1 The 
High Court of Lahore 2 has held that the rule applies also to persons who are 
absolutely deaf and dumb. 

The fact that a person of high position has renounced the world and 
become a Sanyasi neglecting worldly affairs would not, of itself, justify the 
Court in holding that by reason of unsoundness of mind and mental infirmity 
lie was incapable of protecting his interests, within the meaning of this rule. 
But a persistent delusion of being haunted by demons, of persecution by ima- 
ginery voices and religious megalomania which makes him regard himself 
as destined to be in some sort a saviour of the world are symptoms which would 
justify the conclusion that the person is suffering from delusional insanity 
and incapable of managing his own affairs. 3 

3. Persons adjudged to be of unsound mind. —A person can be ad¬ 
judged to be of unsound mind under the provisions of the Lunacy Act, IV of 
1912. For cases under the Lunacy Act and evidence relating to lunacy, see 
the following cases. 1 

4. Persons of unsound mind not so adjudged. —The old section 
applied only to “persons of unsound mind adjudged to be so under Act XXXV 
of 1858 or under any other law for the time being in force.” And even so, 
the decisions under the old Code held that the Court had inherent power 
1o appoint a guardian for persons of unsound mind though not so adjudged V 


Note 2. 

(1) Krishna Bai v. Kesherao, 1925 Nag 245 
(248): 83 Ind Cas 253. 

(2) Nanak Chand v. Banarsi Das, 1930 Lah 
425 (428): 126 Ind Cas 579: 12 Lah L Jour 
254. But see Buggee Ram v. Buldeo Singh , 
(1870) 2 N W P H C R 414 [Deaf and dumb 
person not incompetent to sue or to be sued)]. 

(3) Mahant Rai v. Mt Lachmina Kunwar, 1927 
P C 123 (126, 127): 101 Ind Cas 363: 1927 
Mad W N 456: 26 Mad L W 94: 31 Cal W N 
1087 P C. 

Note 3. 

(1) Cases under the Lunacy Act .—Anupuma 
Bai v. Durgapa , (1896) 20 Bom 150 (154); 
Chelathammal v. Ammayappa, (1908) 3 Ind Cas 
388 (388): 32 Mad 253; Trimbak Lai v. Uira 
Lai, (1896) 20 Bom 659 (664); Sitarama Oharya 
v. Kesava Charya, (1898) 21 Mad 402 (403); 
Kanti Ohunder v. Bisheswar, (1898) 25 Cal 585 
(591): 2 Cal W N 241 P B. Evidence relating 
to lunacy, see Bishrup v. Nil Kanth, (1915) 29 
Ind Cas 595 (596): 13 All L J 562; Sunder 
Bai v. Basdeo Singh, (1919) 5(J Ind Cas 109 
(112): 17 All L J 257; Oowasji Beramji, In re, 
(1883) 7 Bom 15 (17): 7 Ind Jur 200; In re 
Nagappa Ohetty , (1895) 18 Mad 472 (474, 475). 
See also Bhoopendra Narain Roy v. Oreesh Narain 
Roy, (1881) 6 Cal 539 (541, 542): 8 CLR30 
[No sufficient reasons for appointment of guardian 
under Act XXXV of 18581 \ Mazaharvddin Khan v. 
Serajuddin Khan , (1906) 4 Cal L Jour 115 
(117 to 119) [Lunatic as defined in S 23 of 
Act XXXV of 1858—Unsound mind and incapacity 
to manage one's own affairs both needed—Latter 
without former—Remedy is only under S 6, 
c l (d) of Act IX of 1879, the Court of Wards Act]; 
hherman v. Schom, (1875) 24 Sath W R 124 

C.P.C.—318 


(124) [Unsoundness of mind not sufficient J ; 
Baboo Ounga Pershad v. Musst Woorna, (1872) 
18 Suth W R 326 (326) [Clear grounds for 
supposing unsoundness of mind needed before 
issuing notice under Act XXXV of 1858]; Hur- 
shahoy Lall v. Bhuttan Singh, (1873) 20 Suth 
W R 55 (55-56) [Enquiry needed)]; Kata Chand 
v. Sreemutty Shoolochana, (1874) 22 Suth W R 
33 (33) [Sufficiency of evidence as to lunacy— 
Requires careful consideration); Jaunda Kuar v. 
Court of Wards, (1882) 4 All 159 (162, 163): 
1881 All W N 172 [High Court of Allahabad— 
No original jurisdiction in respect of the persons 
and estates of lunatics who are natives of 
India in the provinces, under S 12 of Charter 
Act, but mofussil Courts have it by Act XXXV 
of 1858], 

Note 4. 

(1) Nabukhan v. Sita, (1897) 20 All 2 (5): 
1897 All W N 155; Venkalramana Rambhat v. 
Timappa Devappa, (1892) 16 Bom 132 (134); 
Kirparam v. Modia Dayalji, (1895) 19 Bom 135 
(137); Rasik Lai Satta v. Bidhu Mukhi Dasi, 
(1906) 33 Cal 1094 (1096, 1098): 10 Cal W N 
719: 4 Cal L Jour 306; TJma Sundari Dasi 
v. Ramjihaldar , (1881) 7 Cal 242 (244): 9 Cal 
L Rep 13 (14); Janba v. Joga, 1905 Pun Re 
No 31: 54 Pun L R 1905; 36 Pun W R 1905; 
Sheve The v. Tha Kado, (1905-1906) 3 I, B R 
169 (172); Lakhya Dasya v. Umakanto Chuckcr- 
butty, (1909) 2 Ind Cas 818 (819): 14 Cal W N 
256; Brojonath Muzoomdar v. Ram Komul Ghose, 
1864 Suth W R 268 (269); Kadala Reddi v. 
Narisi, (1901) 24 Mad 504 (508); Nga Kn v. 
Nga Tha Hlaing, 1905 U B R Civ Pro 30. But 
see Tukaram v. Vithal, (1889) 13 Bom 656 (659, 
660); Subbayya v. Buthayya, (1883) 6 Mad 380 
(381): 7 Ind Jur 414; Muhammad Khali/ Khan 
v. Saifulla Khan, 1887 Pun Ro No 91; Kanwal 
Ram v. Bhawani Ram, 1896 Pun Re No 13. See 


0.32, R.15, 
Notes 
2—4. 



2538 


Persons of Unsound Mind 
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Notes 
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ur UJNSOUND MIND SCH. 

Now, the legislature has given effect to these decisions by providing also for 
cases of persons not so adjudged. If the defendant alleges that he is of un¬ 
sound mind, and the plaintiff denies it the Court must hold a judicial enquiry 
and come to a finding as to whether he is incapable of protecting his own 

a person is not of unsound 
mind and incapable of managing his affairs does not preclude a finding under 

the present rale that the same person is by reason of mental infirmity incapa- 
ole oi protecting his interests in the suit. 3 

5. Appointment of next friend or guardian for persons of unsound 
mind -As already seen, the Court is bound to appoint a next friend or 
guardian in the ease of persons of unsound mind. If he is not represented by 
a guardian m the suit, tnc deeree will be null and void.' See also Note 5 to 
K. 3. U here a manager of the property of the lunatic has been appointed 
under the Lunacy Act such person ought to be appointed as the next friend or 
guardian ad litem in the suit. 2 See also It. 4, sub-R. (2). 

6. Decree against lunatic not represented if can be challenged in exe¬ 
cution proceedings.—As already seen in Note 5 to R. 3. having regard to the 
decision of their Lordships of the Judicial Committee in Rashid-un-nissa v. 
Muhammad Ismail, [I.L.R. 31 All. 572, (P.C.)] an objection as to want of pro¬ 
per representation is not one falling under S. 47 of the Code and cannot be 
raised in execution proceedings inasmuch as the person not represented can¬ 
not be deemed to be a party to the suit. 1 

7. Revision.—In the undermentioned case’ the High Court of Alla¬ 
habad interfered under its inherent powers and ordered a stay of proceedings 
in the suit, pending decision in the lunacy proceedings against the defendant 
under the Lunacy Act. 


also Sankn v. Puttamma, (1890) 14 Mad 289 
(292, 293) (Lunatic’s property under Court of 
Wards—Latter suing as next friend—No declara¬ 
tion under Act XXXV of 1858—Suit validly 
instituted). Hut see Kx parte Cnhen, L R 10 
Ch 1) 183, referred to in 13 Horn 656 (663) 

| Person not adjudged lunatic—Suit by next friend 
untenable). 

(2) Ram Sundar Saha v. Kali Narnia Sen 
Choudhury , 1922 Cal 86 (86, 87): 70 Ind Cas 
307; Knmini Kumar Talukdar v. Shib Stnidari 
J>cri. (1921) 62 Ind Cas 770 (771) Cal; Fran- 
sukhram v. Bai Ladkor, (1899) 23 Rout 653 
(656) : 1 Horn L R 88; Tlarnand Lai v. Chatur • 
bint), 1926 All 212 (214): 24 All L J 375: 93 
Ind Cas 285: 48 All 356. See a.so Musst 
Mo oral v. 1taboo Dhunn , (1865) 2 Suth W R Mis 
7 (7) (Defendant not appearing and alleged in¬ 
sane—Court not to strike off the ra.se but to make 
enquiry as to insanity under Act XXXV of 1858). 

Nandan Lai, 1928 
L J 1082: 108 Ind 


(3) Chainrbhuj v. Tlar 
All 108 (109, 110): 25 All 
Cas 141: 50 All 335. 


Note 5. 

(1) Moofhetuth Knnari v. JIari She nay, (1916) 
34 Ind Cas 428 (430): 3 Mad L W 301: 19 
Mad L Tim 245: (1916) 1 Mad W N 273; 
flakunuIUth v. Nobin Chandra, (1914) 24 Ind 
Cas 177 (178): 18 Cal W N 1329: 20 Cal L 
-Tour 291; Samnrrsh Chakravnrthi v. Jalpaiguri 
Banking and Trading Corporation, 1931 Cal 168 
(169): 34 Cal W N 989: 130 Ind Cas 878. But 
see Saw Lan v. Mating Lun , (1914) 22 Ind Cas 
673 (674) Rang. 


, ,/ 2) Du ^‘ v ; ntralal, (1899) 23 Bom 403 

i[on ) Unl > (1896) 23 
lal j 12 (ol4); Ashrirfi. Lai v. The Deputy Com- 

o/ Bara Banki, (189',) 22 Cal 729 

i 7 ' 14 V 22 I?d App 90: 5 Mad L Jour 77: 6 

i2oo 5 S° F r> C \y Jandi v. Kashi Ram, 

nnh Pu /! 0 ft\ N ? c 19 , : J )fbi Charan v - Rnohubar 
Dnyal, (1912) 16 Ind Cas 885 (885) Oudh; 

0 Unsafe. Khan y. Ed red, 1869 Pun Ro No 89: 
hastin' Mainooji v. K B Dutt p (1915) 27 Ind 
.nx 4;>9 (464) : 19 Cal W N 45. See also Qouree 
Y- Co J l *ctor oj Monyhyr, (1867) 7 Suth W 
.» (fi, 7 and 8) [Property of lunatic under 
iitanaKer of Court of Wards—Art XXXV of 1858 
—t oJlcctor not to act as next friend but only the 
nianat;er can so art—Award Rood if insane only 
after award was substantially finished—Alienations 
by inanafrer pood]; Syud Mahomed Abdonl Bye 
v. Litngut Smgh, (1874) 22 Suth W R 200 (201): 
l.J Benjf L R App 14 [Lunatic under Court of 
Wards—Court of Wards can sue as next friend 
only dunng his lifetim^-After his death. Court 
W arils no ripht to sue. but lepnl representa¬ 
tives of the deceased lunatic alone can sue]. 

Note 6. 

r (1 L 1 f. ali , p 0 a J I J , V v Hnri Mohan, (1917) 35 Ind 
£*? 8j _ 6 1U 7 /, 24 Cal L Jour 375: 44 

( I, b , 2 , 7: -r 21 C ?‘ W N 1104; Jany Bahadur Lal 

o35“ i'Tn (I918) 45 Ind CflS 218 < 219): 


Note 7. 


( 

All 


.,\\\ J J,I K v ' Ohaturbhuf, 1926 All 212 

7 , n ): 24 All L J 375: 93 Ind Cas 285: 48 
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R. 1 G. [S. 464.] Nothing in this Order shall apply to a 

Sovereign Prince or Ruling Chief suing or 
and cwefs! r Princes being sued in the name of his State, or being 

sued by direction of the Governor-General in 
Council or a Local Government in the name of an agent or in 
any other name, or shall be construed to affect or in any way 
derogate from the provisions of any local law for the time being- 
in force relating to suits by or against minors or by or against 
lunatics or other persons of unsound mind. 

[1877—S. 464. See Ss. 85 to 87.] 

Local Amendment. 

MADRAS. 

Add the following as R. 17:— 

li ri. In suits relating to the person or property of a minor or other person 
under the superintendence of the Court of Wards the Court in fixing the 
day for the defendant to appear and answer shall allow not less than two 
months’ time between the date of summons and the date for appearance.” 

Synopsis. 

1. Scope of the rule. 

Bengal Court of Wards Act. See Note 1, Ruling Prince—Not domiciled in British 
Pt. (2) also R 7, Note 9, Pt. (1). India—Minority. See Note 1, Pt. (1). 

1. Scope of the rule. —A Ruling Prince not domiciled in British 
India is not governed by the Indian Majority Act and, therefore, is not a 
minor for the purpose of 0. 32 even though he may be under 18 years of age. 
He can act through his manager under S. 85 of tiie Code. 1 For* cases under 
the Bengal Court of Wards Act (IX of 1879), see the following decisions. 2 


ORDER XXXIII. 

Suits by Paupers. 

Suits may he /«- 1 • [S. 401.] Subject to the following 

paupert forma P rovisions i any suit maybe instituted 2 by a 

pauper. 

Explanation .—A person 10 is a “pauper’’ when he is not pos¬ 
sessed of sufficient means 3 to enable him to pay the fee pres- 

Order 32, Rule 16— Note 1. 

( 1 ) Rameah Chandra Das v. Birendra Kishore 
Manikya , 1925 Cal 513 (514): 29 Cal \V N 287: 

80 Ind Cas 100. 

(2) Bise8war Roy v. Shoshi Sikareswar, (1889) 

17 Cal 688 (693): 17 Ind App 5: 5 Sar 501 


P C [Case under Bengal Court of Wards Act 
IX of 1879]; Nakymo De ivani v. Jerany Dcwau, 
(1917) 37 Ind Cas 971 (975): 44 Cal 829, 

(Do.); Bhoopendro N a rain v. Baroda Prosad, 
(1891) 18 Cal 500 (504), (Do.): Dinesh Chunder 
v. Golam Mastapha, (1889) 16 Cal 89 (94, 95), 
(Do.). 


0.32, R16, 
Note 1. 


0. 33, R. 1. 
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0. 33/ R. 1, 

Note 1. 


SCH, 


cribed by law for the plaint in such sui-t, or, where no such fee is 
prescribed, 4 when he is not entitled to property 6 worth one hund¬ 
red rupees other than his necessary wearing-apparel 7 and the 
subject-matter of the suit. 6 

[1877— S. 401; 1859— S. 297.] 

Local Amendment. 

BOMBAY. 


The following sentence shall be added to the “Explanation” to the R. 1 of 0. 33 y 
namely:— 

“In determining whether he is possessed of sufficient means the subject-matter of 
the suit shall be excluded.” 


1. Suits by paupers. 

2. Suit may be “instituted” by a pauper. 

3. "Is not possessed of sufficient means.” 

4. “Where no such fee is prescribed.” 

See Note 3, above. 

5. When he is not entitled to property. 

6. Subject-matter of the suit, if can be 

considered in deciding sufficient 
means. 

7. Necessary wearing apparel. 

8. Minor plaintiff. 

9. Pauper defendant. 


“Person”—Meaning of. 

Suit by executor, administrator or 
legal representative of pauper. 

32. Suit by an official liquidator or official 
receiver. 

13. Suit by Mutwalli, trustee or Shebait. 

14. Married woman. 

15. Leave to sue in forma pauperis for 

removal of trustees. 

% 

16. Award of costs and order for security 

for costs against pauper. 


Synopsis. 

10 . 
11 . 


Continuing a suit as a pauper. See Note 2, Pt. (1). 

1. Suit by Paupers.—The State derives a revenue from Court-fee 
stamps, and a plaintiff suing: in Courts is, under the Court Fees Act, 1870, 
bound to pay the Court-fee prescribed, at the time of filing the plaint. Bulj 
in view of the fact that there may be persons who, by reason of their poverty, 
are unable to pay the fee, provisions have been enacted in this Order exempt¬ 
ing such persons from paying, in the first instance, the Court-fee prescribed 
and allowing them to prosecute their suits in forma pauperis. 1 But if such 
pauper succeeds in the suit, the Government can recover the amount of Court- 
fee, as a first charge, from out of the subject-matter of the suit. (See R. 10.) And 
even if the plaintiff fails in the suit the Court should order him under R. 11, 
infra to pay the Court-fees due by him. 

The executor of a deceased person is entitled to obtain a probate in 
forma pauperis, though the petition for grant of probate is not a suit in the 
ordinary sense unless caveat is entered. 2 

The provisions of this order are not applicable to proceedings under 

the Agra Tenancy Act (III of 1926) and the Madras Estates Land Act (I of 
1908). 


Order S3, Buie 1—Note 1. 

(1) Jolindro v. Dwarka, (1893) 20 Cal 111 
(115). 


(2) Iu re Will 
(239). 


of Dawubai, (1893) 18 Bom 237 
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,2. Suit may be “instituted” by a pauper. —It is competent to the 
Court to allow a suit not originally instituted in forma pauperis to be conti¬ 
nued in forma pauperis. 1 

3. “Is not possessed of sufficient means.” —The explanation to this rule 
furnishes two different tests to determine the pauperism of a person 1 :— 

(1) Where a fee is prescribed by Law for the plaint in a suit, a 

person who is not possessed of sufficient means to enable him 
to pay such fee is a pauper for the purposes of that suit. Thus 
where a claim requires a Court-fee of Rs. 1,775 and the appli¬ 
cant is possessed of means to the extent of Rs. 1,600, only, 
he is a pauper for the purposes of that suit. 2 

(2) Where no such fee is prescribed 3 a person who is not entitled to 

property worth one hundred rupees other than his necessary 
wearing apparel and the subject-matter of the suit, is a pau¬ 
per for the purposes of that suit. 3 " 1 

A person may be entitled to property but may nevertheless be not 
possessed of sufficient means to pay the Court-fee. It cannot, therefore, be 
assumed that everyone who is entitled to property, is possessed of means to the 
value of that property. 4 Where, though a person is entitled to property, yet 
if it is out of his reach and is thus not a realisable asset, or convertible into 
cash, it cannot be said that he is possessed of sufficient means to pay the Court- 
fee. 5 Thus a mere finding that the applicant is jointly interested in a pro¬ 
perty with another, but over which he has no dominion, would only show that 
he is entitled to property but not that he is possessed of means. 6 

The word “means” is, according to the High Court of Lahore intended 
to cover and include all forms of realisable assets, which can be converted into 
cash, and as such can be used for financing the litigation. 7 Thus, according 
to that Court, it would include an interest in a decree 8 or a mortgage 9 in 


Note 2. 

(1) Nirmul v. Dayal, (1877) 2 Cal 130 (131); 
Thompson v. Calcutta Tramway Oo, (1893) 20 Cal 
319 (321); Suresh Chandra Roy v. Showdamani, 
1933 Cal 238 (239): 36 Cal W N 1035: 56 Cal 
L Jour 148: 141 Ind Cas 135; Revji v. Sakharam, 
(1884) 8 Bom 615 (616); Suhbarao v. Venkatarat - 
nam, 1929 Mad 828 (829): 30 Mad L W 637: 57 
Mad L Jour 677: 53 Mad 43: 121 Ind Cas 857; 
A L A. C T Solayyappa Chetty v. R M M L Laksh- 
rnanan Chetty , (1920) 54 Ind Cas 761 (763): 10 
Mad L W 659: 38 Mad L Jour 146: 1920 Mad W 
£ 277 [Assumed], But see Selina Seehan v. 
Hafez Muhammad Fateh Nashib, 1932 Cal 685 
(987): 36 Cal W N 567: 136 Ind Cas 520 [No 
provision exists for subsequent pauperism (obiter)]. 

. v . Note 3. 

Rahman v. Qazunffur TJossain, (1915) 
23 Ind Cas 974 (974) Cal. 

„ (2) Qangabai v. Shriuhar, (1906) 8 Bom L R 
942 (644). 

(3) For some such suits, see S 19 of the Court 
®^es Act, 1870. 

(3-a) Sabitri Thakurain v. Secretary of State , 
1924 Pat 27 (32): 4 Pat L Tim 538: 2 Pat 879: 
77 Ind Cas 611. 

(4) . Dwarkabai v. Sakharam, 1929 Nag 319 


(321): 119 Ind Cas 697: 26 Nag L R 115. 

(5) Lai Chand v. Mt Pisto, 1928 Lah 271 
(271): 10 Lah L Jour 159: 29 Pun L R 229: 110 
Ind Cas 122. 

(6) Kisan v. Manjai, 1928 Nag 24 (27): 10 
Nag L J 177: 105 Ind Cas 30; Ma Bok v. Manny 
Sein, 1930 Rang 324 (325): 128 Ind Cns 848 
[Burmese Buddhist wife applying to sue as a pau¬ 
per—Her only property a houso jointly belonging 
to her and her husband—She cannot bo said to be 
possessed of any definite share in the house]. See 
however. Ram Prasad Singh v. Jag Thamba Prasad , 
1925 All 547 (547): 23 All L J 512: 6 L R A 
Civ 352: 88 Ind Cas 420: 47 All 872 [Where a 
minor son of a member of joint Hindu family sues 
to set aside an alienation by the father, and where 
there is share which had not been transferred at 
the time of the suit, the minor cannot sue as a 
pauper]. 

(7) Lalchand v. Mt Pisto, 1928 Lah 271 (271): 
10 Lah L Jour 159: 29 Pun L R 229: 110 Ind 
Cas 122. 

(8) Lai Chand v. Mt Pisto, 1928 Lah 271 
(271): 10 Lah L Jour 159: 29 Pun L R 229: 
110 Ind Cas 122. 

(9) Nand Kishorc v. Prabhu , 1929 Lah S21 

(822). 
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f a 'T, °* t, ' c Petitioner. The High Court of Calcutta has, on the other 
hand, held that a debt which is due from a third person cannot be said to be 
means ^ of which the applicant is possessed, and that the words “is not 
possessed of must mean that the applicant has no actual control over it>• 
According to the Judicial Commissioner’s Court of Nagpur, a person owning 
a lion-transferable occupancy right which is not capable of conversion into 

this rule™"" ^ < ‘ 0nSldCTed t0 be P° sscsse d of means" for the purposes of 

II l W c 1 ; ere , !l! C ap P llca,lt i'imsclf is proved to be a pauper he is entitled to 
the benefit of the rule and the fact that he has co-heirs who arc men of means 
is immaterial. 12 

tit* ?- Urd f. n ° f pi ,’ 0ving that a person is a pauper within the meaning of 

the explanation lies on the applicant. 13 

4. “Where no such fee is prescribed.”—See Note 3 above. 

5. When he is not entitled to property.—See Note 3 above. 

It lias been held by the Judicial Commissioner’s Court of Nagpur that 
interest of the tenant of a non-transferable occupancy holding i s not “pro- 

'■VM i )Ut 1S m ° 1C m the nature of an ex P<*tant claim under an inchoate 
1 lgllT • 

6. Subject-matter of the suit, if can be considered in deciding suffi¬ 
cient means—The words “other than his necessary wearing apparel or the 
subject-matter ol the suit" do not qualify the first part of the explanation, 
nit apply only to eases where no specific Court-fee is prescribed. 1 But this 
does not mean that in dealing with the first part of the explanation the subject- 
rnatte,- has always to be taken into consideration. 2 The subject-matter 
ol the suit may, in some cases, be in the possession of the peti¬ 
tioner and m some cases, not. In the former class of cases it cannot be 
excluded from consideration merely on the ground that it forms the subject- 
mailer of the suit. 3 Thus where A files a suit for certain ornaments in the 
possession of B and obtains a decree and B applies for leave to appeal in forma 
panjH'ns, the ornaments in her possession will have to be taken into account 
m determining whether she has sufficient means to pay the Court-fee on the 


(10) Mabia v. Sheikh Satkari, 1927 Cal 309 
(310): 4f> Cnl L Jour 68: 100 Ind Cas 264. 

(11) Chandan Singh v. Laxman, 1925 Nap 438 
(439, 440): 21 Nag L R 98: 90 Ind Cas 949. 

(12) .¥• Ilia Min v . Mi Ect, (1910) 8 Ind 
Cas 474 (475): (1910) 1 U B R 26. 

(13) Sheik Badal v. Abdul Rahim. 1926 Nap 
273 (273) : 92 Ind Cas 785; Mt Qunui Dai v. Shan¬ 
kar Rao, 1927 Nap 340 (341): 104 Ind Cas 198. 

Note 5. 

(1) Ohandan Singh v. Laxman, 1925 Nap 438 
(439, 440): 21 Nag L R 98: 90 Ind Cas 949. 

Note 6. 

(1) Krishnabai Janardan v. Manohar Sundarrao 
(1906) 30 Bom 593 (597): 8 Bom L R 671-’ 
Mianji v. Sitaram, 1924 Nap 105 (108): 7 Nap 
L J 91: 81 Ind Cas 643; Sheikh Badal v. Abdul 
Rahim, 1926 Nap 273 (273): 92 Ind Cas 785- In 
re Mahalakshimi Animal, 1926 Mad 567 (568): 50 
Mad L Jour 114: 23 Mad L W 427: 94 Ind Cas 


337; Provash Chandra Lahiri v. Municipal Com¬ 
missioner, 1930 Cal 147 (149I- ai rTw tj 

188 • *7 Cal 980: 125 Ind Cas \o2 

X?0)-*4?‘”cli T f S f fikh Satkari, 1927 Cal 309 
V aI Jour 68: 100 Ind Cas *>64. 

Is S?n* h? the n Pe t tili0n 7 S was treated 

excluded n ° f l ve * rin * Wwl and was 

of termining whether she i cas possessed 

(2) Provash Chandra Lahiri v. Municipal Com- 

fsPw'cJfM ( i 4 * 150 >' 34 Cal W N 

xbo. o7 Cal 980. 125 Ind Cas 102. 

M2li* y iTo r T fl 5 B n v - Sakharam, 1929 Nap 319 
Deo \innh i r> CaS l 97 ,; 26 Na * L R H5 \ Kapil 

Cas 484 h (S*si Ra y Siugh ’ ( 1910 > 8 Ind 

lcLim 8 #nr (, iff : J AH - L J 1191 = 88 All 237 
o r L L.! Pll<>n of n.ortpapo—Applicant able 
t?nn « } upon , secuPlt - v of equity of rederop- 

Mubarik l “ ?, a T rl r But seo Shaikh Mohamad 
No 99 A ‘ FnZnl llahi> 1882 Pun Ro 
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memorandum of appeal. 4 In the latter class of casestlie subject-matter of 0. 33, R. 1, 
the suit cannot be taken into consideration. The reason is that the word Notes 
; ' possession ’ ’ sufficiently indicates that any amount which forms the subject- 6—8. 

matter of the suit and is not in the actual possession of the petitioner, cannot be 
taken into account for the purpose of determining his means. 3 

Now suppose that, in answer to an application by a plaintiff to sue as 
a pauper, the defendant admits a part of the liability and produces or offers 
to produce into Court the property or the amount in discharge of such lia¬ 
bility, can it be considered in determining whether the plaintiff is a pauper 
or not? The High Courts of Bombay 0 and Calcutta 7 have held that, in such 
a case, the time when the application for leave to sue as a pauper, is made 
is the point of time which the Court has to consider in determining whether 
the petitioner is a pauper. The High Court of Madras has, on the other 
hand, held that if at the time of the hearing of the application he has become 
possessed of sufficient means, the Court has no jurisdiction to grant him leave 
to sue as a pauper. 8 It has also been held by that High Court in the under¬ 
mentioned case 9 that where the plaintiff gets a decree in the lower Court, but 
wants to appeal as a pauper for a higher amount, the amount deposited in 
Court by the judgment-debtor to the credit of the plaintiff in pursuance of 
the decree should be taken into consideration in determining whether he should 
be allowed to appeal as a pauper. 

7. Necessary wearing apparel.— According to the High Court of 
Calcutta, ornaments which a woman ordinarily wears should be regarded 
as being in the nature of wearing apparel. 1 The High Court of Lahore appears 
to dissent from the above view. 2 

8. Minor plaintiff. —Where an application is filed on behalf of a 
minor for leave to sue in forma pauperis the circumstances of the next friend 
should not be considered; the fact that the next friend is possessed of suffi¬ 
cient means will not disentitle a minor plaintiff from suing in forma pauperis} 


(4) Dwarkabai v. Sakharam, 1929 Nap -319 
(321): 119 Ind Cas 697: 26 Nag L R 115. 


(8) Mudappa v. Rudramma, 1921 Mad 97 (93) • 
13 Mad L W 76: 61 Ind Cas 958. 


(5) Provash Chandar Lahiri v. Municipal Com- 
mi88ioner of Howrah , 1930 Cal 147 (149-150): 34 
Cal W N 188: 57 Cal 980: 125 Ind Cas 102; 
Vedantah v. Perindeoamma, (1879) 3 Mad 249 
(250) [Person who applies for permission to sue 
as a pauper is not bound to try and raise funds 
by mortgaging his claim] ; Azmat Ali v. Kifayathul - 
lah, 1892 All W N 11 (12), (Do.); Achalsingh 
v. Seth Jvwandas, 1924 Nag 44 (46): 19 Nag L 
R 165: 75 Ind Cas 993 [In a suit to redeem a 
mortgage of property of which the plaintiff is not 
in possession, the right to redeem the property is the 
subject-matter of the suit]. 

(6) Bax Balagavri v. Motilal , 1923 Bom 247 
(248): 25 Bom L R 199; 72 Ind Cas 224: 47 
Bom 523; Fatma Bax v. Dossabhoy Umrigar t 
(1910) 5 Ind Cas 688 (689): 12 Born L R 
102: 34 Bom 638. But see Dwarka Nath v. Ma- 
dhavarav, (1886) 10 Bom 207 (210) [Dissented 
from in 5 Ind Cas 688 and 1923 Bom 247]. 

(7) Provash Ohandra Lahiri v. The Chairman 
of the Municipal Commissioner of Howrah , 1930 Cal 
147 (149, 150): 34 Cal W N 188: 57 Cal 980: 
125 Ind Cas 102. 


(9) fn re Mahalakshmi Ammal, 1926 Mad 567 
(:>68): 50 Mad L Jour 114: 23 Mad L 427: 
94 Ind Cas 337. 

Note 7. 

(1) Sni Mabia Khatun v. Sheikh Satkari. 1927 
Cal 309 (310): 45 Cal L Jour 68: 100 Ind Cas 
264. 

(2) Lalchaiul v. Mt Pisto, 1928 Lah 271 (271) : 
10 Lah L Jour 159: 29 Pun L R 229: 110 ln<i 
Cas 122. 


o. 


<*) yenkatanarasayya v. Aekemma. (1881) 3 
Mad 3 (4); Kemichand v. Kcvalchand, 1924 Bom 
440 (44D: 26 Bom L R 380: 80 Ind Cas 748; 
is ambala Dassya v. Jamini Sundari, 1923 Cal 6 r >6 
(6.^6): 37 Ca,l L Jour 394: 70 Ind Cm 919; 
S ha ran Singh v. Mt Man Kuer, 1029 Lah 716 
lH7)z 121 Ind Cas 381; Mussarmnat A wit non 
y Secretary of State , (1920) 58 Ind Cas 445 

(446); 23 Cal W N 955. But sco Chan jo MaK v. 
Tajulhai . 1933 Sind 82 (84): 26 Sind L R 491 
[Mears of next friend considered and minors j tti- 
tion for leave refused. Revision disallowed]. 
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Nor will the fact that such next friend is himself a pauper disentitle him from 
suing on behalf of the minor in forma pauperis. 2 

9. Pauper defendant.—It has been held by the High Court of 
Calcutta in the undermentioned cases 1 that a defendant may, under the inhe¬ 
rent powers of the Court, be allowed to defend a suit in forma pauperis, al¬ 
though there is no provision to that effect in the Code. But the Chief Court 
of Punjab has taken a contrary view. 2 The High Court of Rangoon also has 
taken a view contrary to that of the Calcutta High Court. It has further held 
that, in any case, the Court has no inherent power to allow a party to prose¬ 
cute in forma pauperis an application for review of an order passed in appeal. 3 

10. Person ’—Meaning of.—The word “person” occurring in 
the explanation to this rule has not been defined in this Code. According to 
the definition given in the General Clauses Act (X of 1897) it includes not 
only individual human beings but also companies or associations or bodies of 
individuals whether incorporated or not. It has, therefore, been held by the 
High Court of Madras that the word “person” indicates a juridical 
person. 1 But the High Court of Rangoon has. however, held that it means a 
natural person, that is, a human being and that it does not include a juridical 
person. 2 Even according to this view, a firm can be considered to be a person. 
Finis, where a firm brings a suit for damages and afterwards becomes insol¬ 
vent and the Official Assignee refuses to prosecute the suit and the suit is dis¬ 
missed, the firm can be granted leave to appeal as a pauper. 8 

11. Suit by executor, administrator or legal representative of pauper. 

—The High Court of Madras has held that an executor or an administrator 
or the legal representative of a deceased person is entitled to institute or main¬ 
tain oi’ continue a suit in forma pauperis in his representative capacity, pro¬ 
vided he has not come into possession of sufficient means out of the estate of the 
deceased. 1 It proceeds on the view that the plaintiff in his private capacity 
and in the capacity of the representative are two different persons in the eye 
of the law. The High Courts of Bombay and Calcutta have taken a contrary 
view that lie could not do so, unless and until it was shown that he himself 
is a pauper. 2 The above view is based on the ground that the provisions of 


(2) Gol (iu pm oner v. Prosonnomoyc, (1873) 11 
Ben? I* It 373. 

Note 9. 

(1) Doorga Churn v. NittnknUy, (1880) 5 Ca 1 
810 (820): 6 Cul L Ri»p 120; Jlukum Chand Boid 
v. Knmahtnnnd Singh, (1905) 33 Cal 927 (932): 
3 Cal L Jour 67; Nand Kishore Singh v. Korn 
Golom Sahu, (1912) 18 Ind Cas 207 (208): 40 
Cal 955: 16 Cal L Jour 508. 

(2) Contes v. Secretary of State, 1905 Pun R© 
No 54: 1905 Pun L R 121: 1905 Pun W R 56. 

(3) Ma Nyein Yone v. P D Patel, 1930 Ran? 
280 (281): 8 Rang 423: 127 Ind Cas 470. 

Note 10. 

(1) v. Oopalaswamy, 1925 Mad 765 
(766): 87 Ind Cas 372: 48 Mad L Jour 890: 1925 
Mad W N 170: 22 Mad L W 586. 

(2) S If Ultra v. Corporation of the Royal 
Exchange Assurance, 1930 Rang 259 (262, 263, 


204): 126 ind Cas 650. 

(3) * Sons v - ‘ lhdul Rahman. 1930 

Rang 272 (272): 127 Ind Cas 175. 

. Note 11 - 

,, (1 ). Ammal-annammal v. V E Damodara Muda- 
Har, 1928 Mad 66 (67, 68): 109 Ind Css 258; 
bivapami v. Oopalaswamy, 1925 Mad 765 (766- 

78 V :87 Ind Cas 372: 48 Mad L Jour 390: 1925 
Mad W N 176: 22 Mad L W 586; In re Bill, 
(1884) 7 Mad 390 (391); Nanaek Chand v. 
Harruim Singh, 1930 Lah 735 (736): 125 Ind 
y?!. 6 . 1 . 1 ' See also Rbagbut Dose v. Bulortim Doss, 
(1865) 3 Suth W R Mis Rul 20 (20). But see 
r re , ^bahrishna Iyer, 1925 Mad 819 (819): 
88 Ind Cas 91: 21 Mad L W 550. 

(2) Manaji Rajufi v. Khandoo Balu, (1911) 36 
Bom 279 (281, 282): 13 Bom L R 577: 11 Ind 
Cas 724. See also In the matter of the will of 
Dawubai, (1894) 18 Bom 237 (239); Lalil Mohan 
Mandal v. Satish Chandra Das, (1906) 33 Cal 
1163 (1168): 4 Cal L Jour 234. 
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; this Code ‘ ‘ seem to negative the idea of anybody but an actual pauper, a real 
. pauper, a man without means,” being permitted to maintain a suit in forms, 
pauperis. The decisions of the High Court of Lahore are conflicting. 3 

See also Note 10 to 0. 22, R. 1 and the undermentioned case. 4 

12. Suit by an official liquidator or Official Receiver.— Applying the 
definition of the word ‘‘person” as mentioned in Note 10, ante, the High 
Court of Madras has held that the Official Liquidator of a company, though 
not a pauper himself, may file a suit in forma pauperis on behalf of a pauper 
company. 1 The High Court of Allahabad has applied the same principle to 
the ease of an Official Receiver of the estate of an insolvent. 2 A contrary 
view has been taken by the High Court of Rangoon that the word ‘‘person” 

■ in this rule does not include a juridical person such as a receiver. 3 See also 
' Note 10, ante. It is submitted that this view of the High Court of Rangoon is 
not correct. 

13. Suit by Mutwalli, trustee or Shebait. —As has already been 
observed in Note 11, ante, the character of a person suing in a representative 
character must be kept distinct from his personal capacity. Thus, when a 
plaintiff sues in a representative character, for example as a mutwalli, trustee 
or a shebait, unless he is in possession of property belonging to the wakf estate 
or trust or the idol for whom he sues, sufficient to enable him to pay the Court- 
fee, he may be allowed to sue as a pauper, even if it is shown that he has suffi¬ 
cient personal property of his own. 1 

Where a shebait brought a suit for recovery of endowed property against 
one who claimed to be the alienee of that property and against three of his 
co-shebaits who purported to have alienated it and the plaintiff did not either 
-in his personal capacity or in the capacity of a shebait possess sufficient means 
to pay the Court-fee, it was held that the mere fact that the shebait- defendants 
possessed sufficient properties belonging to the idol, did not disentitle him from 
suing as a pauper. 2 


O* 33, R. l v 
Notes 
11—14. 



14. IVTarried woman. —The fact that the applicant’s husband has 
got sufficient property to pay the Court-fees due on her plaint is not a ground 
for refusing the application of a pauper married woman for permission to sue 
as a pauper. 1 


(3) Nanak Chand v. Harnam Singh, 1930 Lah 
735 (786): 125 Ind Cas 611 [Can sue as a pau¬ 
per]; Sher Singh v. Autar Singh, 1927 Lah 665 
(665): 104 Ind Cas 347 [Cannot continue suit 
as a pauper]. 

(4) Akbar Husain v. Alia Bibi, (1903) 25 AJ1 
137 (138): 1902 All W N 206 [Decree in favour 
of pauper in ignorance of his death—Appeal by 
defendant against Legal Representative—Remand 
and decree on retrial—Defendant cannot object that 
plaintiff is not entitled to sue aB a pauper]. 

Not® 12. 

(1) Perumal v. Thirumalarayapuram Nidhi, Ltd, 
(1917)'45 Ind Cas 164 (166): 41 Mad 624: 34 
Mad L- Jour 421. 


(2) Mohammad Zaki v. The Municipal Board of 
Mainpuri, (1918) 47 Ind Cas 577 (677): 16 All 
L J 440. 

(3) S M Mitra v. Corporation of the Royal Ex¬ 
change Assurance, 1930 Rang 259 (261, 263): 
126 Ind Cas 650. 

Note 13. 

(1) Mdbia v. Sheikh Satkari, 1927 Cal 309 
(810): 45 Cal L Jour 68: 100 Ind Cas 264. 

(2) Nanda Lai v. Dwarka Nath, (1911) 11 Ind 
Cas 892 (892). 

Note 14. 

(1) Sharifunnessa v. Nazni Ehandum, (1918) 
44 Ind Cas 723 (723): 3 Pot L Jour,J78. 


C.P.C.—319 
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15. Leave to sue in forma pauperis for removal of trustees._S. 402 

of the old Code imposed certain restrictions on the right to sue as a pauper. 
It was held under that section that it did not preclude a person, who had 
obtained leave to sue under S. 18 of the Religious Endowments Act (XX of 
1863) for the removal of the trustees of a temple, from being permitted to sue 
m forma pauperis} The said section has now been omitted in this Code. 

16. Award of costs and order for security for costs against pauper. 

—It has been held by the High Court of Bombay that the Court cannot pass 
an order for costs against the pauper in interlocutory applications in the suit 1 
The High Court of Rangoon has, on the other hand, held that the Court has 
power to pass an order for costs against the pauper in such cases. 2 

A woman who has been permitted to sue as a pauper cannot be asked 
to furnish security for costs under 0. 25, R. 1 * The reason is that it would 
render nugatory the order permitting her to sue as a pauper. 

An order for security for costs passed in a suit ceases to operate as 
regards the antecedent costs, if leave is given to continue the suit as a pauper, 
before the period for furnishing the security has expired. 4 

See also Note 10 to 0. 25, R. 1. 

R. 2. [S. 403.] Every application for permission to sue as 

ti pauper shall contain the particulars reouired 
tion. in regard to plaints m suits: a schedule of any 

moveable or immoveable property belonging to 
the applicant , with the estimated value thereof, shall be annexed 
thereto; and it shall be signed and verified in the manner pres¬ 
cribed for the signing and verification of pleadings. 

[1877—S. 403; 1859—Ss. 299, 300.] 

Synopsis. 

1. Contents of application. 4 Death of applicant. See o 92 R 1 

2. Verification. Note 10. 22 ’ R * lr 

3. Cause of action.—See Notes to Rule 5. 

1. Contents of application.—Application for leave to sue in 
forma pmperis should set forth with the utmost good-faith a schedule of all 
the moveable and immoveable property belonging to the applicant with the 
estimated value thereof. 1 Where the applicant fails to do so the application is 
not properly framed and is liable to be rejected under Cl. (a) of R 5 infra 2 


Hot© 16. 

(1) Gurvsami v. Krishnasami, (1901) 24 Mad 
419 (421). 

Note 16. 

(1) Ambaji v. Hanumantrao, 1922 Bom 885 
(385): 24 Bom L R 924: 47 Bom 104: 69 Ind 
Can 207 [Application for amendment of plaint]. 

(2) Lin Pin Sin v. Eng Wan Hack, 1928 Rang 
806 (807): 6 Rang 661 [Costa of adjournment], 

(3) Ma Gun v. 27m Him, (1916) 86 Ind Cas 
320 (820): 8 L B R 887: 10 Bur L Tim 105. 


T Har 1™an Nathu, (1911) 12 
955 CaS 688 * 689 * : 86 Bom 4 U>: 18 Bom L R 

. n 0r £« r 33, Rule 2—Not© 1. 
o J 1 > -Tf^ 0a 7 ■ SHnivas Sureka, 1980 Pat 

368 (369): 123 Ind Cas 398: 11 Pat L Tim 
007 . 

P 0 PL? U / r f 0 a «v Pra<ad T - Srinivasa Sureka, 1930 
Pat S68 (869): 123 Ind Cas 898: 11 Pat L Tim 

11 o’ ^ • Ut Munaqqa, 1928 Oudh 

118 < 119 >: 9 Oudh L Jour 610: 74 Ind Cas 844; 
Muhammad Salanwt-Utlah v. if am Jiwan, (1908) 
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It does not, however, follow that this rule is to be meticulously interpreted 
against the petitioner. The Code is not designed as a trap which a litigant 
must try to avoid by all means in his power. 3 The object of the rule being 
to help the Government in ascertaining whether the applicant is in a position 
to pay the Court-fee payable on the plaint, the Court should not throw out 
the application unless tbe omission was an act of bad faith. 4 Thus the appli¬ 
cation should not be rejected merely on the ground that an item of property 
has been omitted to be given in the schedule 5 or that the schedule has not been 
signed and verified by the applicant, 0 or that the applicant was unable to 
name all the persons in possession of the property left by the deceased in an 
administration suit. 6 '* The proper course in such cases will be to return the 
application for amendment, 7 and on such amendment being made, the pre¬ 
sentation will be deemed to be a proper presentation as from the date of the 
original presentation. 7 '* 

Where a plaint is filed with a stamp duty and registered as a suit and 
it is subsequently found that additional Court-fee is required and the plaintiff, 
thereupon, applies to continue the suit in forma pauperis, the fact that the 
application is not in the form prescribed by this rule will not necessarily entail 
the dismissal of the application. 3 

2. Verification. —Where the verification of the statements made in 
the application is not made in accordance with the provisions of 0. VI, R. 15, 
the Court is bound to reject the application under R. 5, infra} But where 
the applicant did not verify the contents of the petition at the foot of the 
petition, but did so by a separate affidavit in which the statements contained in 
the several paragraphs in the application were said to be true, it was held 
that the affidavit might be treated as part of the application. 2 The schedule 
of property need not, however, be signed and verified by the applicant, and in 
any case, the omission to do so will not, as has been seen in Note 1 above, en¬ 
tail the rejection of the application. 

3. Cause of action.— See Notes to R. 5. 

4. Death of applicant.— See O. 22, R. 1, Note 10. 


11 Oudh Cas 19 (20) [Following 1895 All W N 
34—Case of appeal]; Kali Kumar Sen v. Burjor- 
fee, (1913) 20 Ind Cas 640 (641): 6 Bar L Tim 
141: 7 L B R 60. 


(6 a) Praphul Dev v. Sham Lai, 1932 Lah 328 
(330): 138 Ind Cas 335. 

(7) See cases cited in foot-note (6) above. 


(3) Praphul v. Sham Lai, 1932 Lah 328 (829, 
330): 138 Ind Cas 335. 


(4) Mt Chamela Kuar v. Puraottam Dass, 1932 
Pat 308 (309) : 13 Pat L Tim 588. 

(5) Kuppusamy Iyer v. Muthuswami, (1915) 
.27 Ind Cas 891 (892): 1 Mad L W 1068: 1915 

Mad W N 81; Jhanda Mai v. Dit Mai, 1887 Pun 
Re No 27; Birj Balldb Lallji v. Beney Krishna, 
1928 Pat 28 (29): 8 Pat L Tim 794: 194 Ind 
Cas 364; Mt Chamela Kuar v. Puraottam Dots, 
1932 Pat 308: 13 Pat L Tim 538. 


(7-a) Vora v. Japan Cotton Trading Co, Ltd, 
1931 Bom 47 (50) : 32 Bom L R 1343 [Appli¬ 
cation in time—Verification and signature after 
limitation]. 


(8) Subbarao v. Venkataratnam, 1929 Mad 828 
(829): 30 Mad L W 637: 57 Mad L Jour 677: 
53 Mad 43: 121 Ind Cas 857. 


Note 2. 

(1) Naraiah v. raithilingam Thingandar, (1912) 
16 Ind Cas 83 (85): 5 Bur L Tim 123: 6 L B 
R 117. 


(6) Amar Nath v. Rattan Ohand Kapur, 1932 
Lah 548 (549): 138 Ind Cas 652: 33 Pun L R 
733 [There is no provision which requires the 
schedule to the application to sue in forma pauperis 
to be verified]. 


(2) Pxrjx A8liraf Ali v. Rameshwar Nath, 1923 
Lah 684 (684): 77 Ind Cas 908 [6 L B R 117 
to the contrary not followed]. 


0. 33, R. 2, 
Notes 
1—4. 
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[S. 404.] Notwithstanding anything contained in 
' iliese rules , the application shall be presented 

of to the Court by the applicant in person, unless 
he is exempted from appearing in Court, in 
which case the application may be presented by an authorized 
agent who can answer all material questions relating to the 
application, and who may be examined in the same manner as 
the party represented by him might have been examined had 
such party attended in person. 

[1877—S. 404; 1859—S. 301.] 

. Synopsis. 

1. Presentation to Court. 5 . Presentation of pauper appeals. See 

2. Presentation by applicant in person. Notes to O. 44, R. 1. 

3. Purdanashin woman. 6. Limitation. See Notes to R. 7, infra. 

4. Authorised agent. 

1. Presentation to Court. —The insistence in the rule is on the 
words “in person” and not on the words “to the Court” as meaning “to the 
judge himself’'. 1 Therefore where the application is presented to the 
Shenstadar of the Court 2 or to an officer of the Court who places it before 
the judge and the petitioner appears before the judge, the presentation will 
be valid. 2 


0. 33, R.3, 

Notes 

1 — 2 . 


R, 3 . 


Presentation 

application. 


2. Presentation by applicant in person. —This rule is mandatory as 
regards the requirement as to the presentation in -person, and a Court is 
bound to reject under R. 5 an application for leave to sue as a pauper, if it 
is not presented by the applicant in person, except in cases where he is 
exempted from appearing in Court. 1 Where one only out of several appli¬ 
cants presents the application in person, the Court should reject the appli¬ 
cation as against those persons who have not joined in presenting it in 
person. 2 Where, however, the law, by reason of the fact that personal appear¬ 
ance in Courts is impossible either by reason of the party being a company, or 
an infant, or a lunatic, allows an appearance by somebody else, an appearance 
by such person would be sufficient compliance with the law. 8 

The provisions of this rule as regards presentation in person do not 
apply to a case where a plaint, returned by one Court, is presented to another 
Court, 1 or where a plaintiff is allowed to continue his suit as a pauper. 5 . 


Order 33, Rale 3—Note 1. 

(1) Chidambaram v. Radar Mohiddeen, 1924 
Mad 901 (902): 47 Mad L Jonr 622: 20 Mad 
L W 622: 1924 Mad W N 749: 48 Mad 785: 84 
Ind Cas 968. 

(2) Ibid. 

(3) Jairam v. MotUal, 1921 Nag 106 (107): 
58 Ind Cas 961 (968): 17 Nag L R 22. 

Note 2. 

(1) Devgir Qurru Bambayir, Ex Parte, (1866- 
<57 ) 4 Bora H C R 91. 

(2) Burgee* v. Bidden, (1887) 10 Mad 193 


(194); Shammim-Vd-Din v. Amir Hueeain, (1909) 
4 Ind Cas 777 (780): 12 Oudh Cas 881. 

(3) Perumal y. Thirumalarayapuram Nidhi. 
Ltd, (1918) 45 Ind Caa 164 (166): 84 Mad L 
Jonr 421: 41 Mad 624: Jaindi v. Kaiuhi Ram, 
1899 Pun Re No 19 [Presentation of appeal to 
forma pauperis by manager appointed under Act 
XXXV of 1858 la proper]. 

(4) Papathi Ammat v. Karvppiah PUlai, 1981 
Mad 418: 1980 Mad W N 582: 182 Ind Caa 296. 

(5) Subba Rao ▼. Venkataratnam, 1929 Mad 
828 (829): 80 Mad L W 687: 67 Mad L Jour 
677: 53 Mod 43: 121 Ind Cas 857 ; ‘ PapdtM 
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3. . Purdanashin woman. —A woman who is exempted under S. 132 
from personal appearance in Court, (e.g.,) a Purdanashin lady, is entitled 
to- present an application for leave to sue as a pauper through an authorised 
Agent. 1 k - 

4. Authorised Agent. —The term “authorised agent” does not mean 
the same thing as the expression “recognised agent” in 0. 3, R. 2, ante} A 
pleader may be a duly authorised agent within the meaning of this rule. 2 But 
he must be speeic&lly authorised to present an application under this order and 
must fulfil the other conditions detailed in this rule. 3 

5. Presentation of pauper appeals, — See Notes to 0. 44. R. 1. 

6. Limitation.— See Notes to R. 7, infra. 

R. 4. [S. 406.] (1) Where the application is in proper 

form and duly presented, the Court may, if it 
appucant. ati ° n ° f thinks fit, examine the applicant, or his agent 

when the applicant is allowed to appear by 
agent, regarding the merits of the claim and the property of the 
applicant. 

(2) Where the application is presented by 

agent, P cou?t ed may an a & ent ’ the Court may, if it thinks fit, order 
order applicant to be that the applicant be examined bv a commis- 

sion. sion in the manner m which the examination 

of an absent witness may be taken. 

[1877—S. 406; 1859—Ss. 302, 304.] 

Synopsis. 

1. Scope of the rule. 2. Right to cross-examine applicant. 

1. Scope of the rule. —This rule empowers the Court to examine the 
applicant when the application is duly presented, not only with reference to 
the question of his pauperism , but also with reference to the merits of the 
claim in order to ascertain whether the allegations in the petition do or do not 

show a cause of action. 1 An enquiry under this rule should be made by the 
judge himself. 2 


Ammal v. Karuppiah Pillai, 1931 Mad 418 
(419): 1930 Mad W N 582: 132 Ind Cas 296. 

Note 3. 

. (1) Wazir-Un-Nissa v. llahi Bakhsh, (1902) 
24 All 172 (178): 1901 All W N 213 [A case 
of pauper appeal]; Mt Jaindi v. Kashi Ram, 
1899 Pun Re No 19 [Katri woman is exempt 
from personal appearance]; Bibi Sogra v. Radha 
Kishen, 1929 Pat 27 (28): 7 Pat 825: 10 Pat 
L Tim 46: 114 Ind Cas 210. 

Note 4. 

(1) Mt Bibi Sogra • v. Radha Kishun , 1929 
Pat 27 (28): 7 Pat 825: 10 Pat L Tim 46: 
114 Ind Cas 210. 

(2) Kishore Mohun v. Gour Monee , (1871) 
15 Suth W R 198 (199, 200). 


Sakina Bibi v. Oharanjit Singh , (1915) 

28 Ind Cas 448 (448): 80 Pun L R 1915: 217 
^, Un c Bhugobutty v. Ganesh , (1874) 

21 ®. u th W R 308 (308) [Ordinary retainer not 
sufficient]. 


wraer oo, JXUie 


- - -- *. 

P^rga, (1919) 52 Ind Cas 

o 10 Jt (6 y ): 46 Cal 651 : Sita Nath Shah v. 

Raman Shah, (1919) 50 Ind Cas 676 
(677) Cal; Nawab Bahadur of Murshadabad v. 

i ch * r 1 ee > (1911) 11 Ind Cas 

55 (57) : 13 Cal L Jour 593 [No hard and fast 

Rule can be laid down regarding the extent of 

investigation]. 


(2) /n the matter of the petition of Eknath 
Bin Madoba, (1862-65) 1 Bom H C R 102 [And 
not by Shastri of the Court]. 


o. 33, R 3, 

Notes 
3—6. 


0. 33, R. 4, 

Note 1. 
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0. 33, R.4, 
Notes 
1 - 2 . 


0. 33, R. 5, 

Notes 
1 — 2 . 


As to whether persons other than the applicant can be examined on the 
merits, see Notes to Rr. 5 and 7, infra. 

2. Right to cross-examine applicant.— Where the applicant who 
seeks permission to sue as a pauper is examined under this rule, the opposite 
party has a right to cross-examine him on the merits of the claim in order to 
test the statements he makes in his application. 1 

R. 5. [Ss. 405, 407.] The Court shall 
ca?ion ectl ° n ° f appli reject an application for permission to sue as a 

pauper — 

(a) toilere it is not framed and presented in the manner 
prescribed by rules 2 and 3, or 

(b) where the applicant is not a pauper, or 

(c) where he has, within two months next before the 
presentation of the application, disposed of any property frau¬ 
dulently or in order to be able to apply for permission to sue as 
a pauper , or 

( d) where his allegations do not show a cause of action, or 

(e) where he has entered into any agreement with refer¬ 
ence to the subject-matter of the proposed suit under which any 
other person has obtained an interest in such subject-matter. 

[ 1877—Ss. 405,407; 1859—Ss. 302, 304. Of. O. 7, R. 11.] 

Synopsis. 

1. Legislative changes. 6. Clause (e). 

2. Applicability of the rule. 7. Appeal. 

3. Clause (a). 8. Letters Patent Appeal. 

4. Clause (b). 9. Revision. 

5. Clause (d). 10. Doctrine of lis pendens. 


Rule to be strictly construed. See Note 2, “Shall reject.” See Note 2 Pt (1) 
Pt. (2). 


1. Legislative changes:— 

The clause “when his allegations do not show a cause of action,” has been substituted 
for the clause “that his allegations do not show a right to sue in such Court” which 
occurred in the old section. 

2. Applicability of the rule. —The rule provides that an application 
lor permission to sue as a pauper shall be rejected in the events enumerated 
in the rule. 1 It is restrictive of the right which every litigant has to seek 


Note 2. 

<1) Radha Raman Shah v. Sitanath, (1921) 
60 Incl Cas 738 (739) Cal. 

Order 33, Rule 6—Note 2. 

(1) Howa v. Sit Shein, (1917) 42 Ind Cas 


803 (804): 9 LB R 93: 11 Bor L Tim 77; 
Paramarath Qir v. Ram Sarup Singh, 1932 AM 
487 (489): 1932 All L J 303: 138 Ind Cas 269 
[ Cause of action not disclosed—Application wai 
rejected). 
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the aid of a Court of Justice, and should therefore be interpreted strictly. 2 

As in the case of an order rejecting a plaint under 0. 7, R. 11, an 
order of rejection of an application under this rule must be made on prelimi¬ 
nary grounds, before notice is issued, and before an enquiry is held into the 
applicant’s pauperism. 3 

3. Clause (a ).—Sce Note 1 to 11. 2 and Note 2 to R. 3, supra. Where 
an applicant had not calculated the value of the suit for purposes of Court- 
fee in accordance with S. 7 (v) (b) of the Court-Fees Act, it was held that 
the application was liable to be rejected. 1 But in proper cases the Court has 
power to allow an application to be amended so as to make it conform to the 
law. 2 

4. Clause (b). —The question of the applicant’s pauperism has to be 
decided with reference to the definition given in R. 1. The Court in this 
respect is bound to proceed on the valuation given in the plaint, and cannot 
go into an investigation of the question, whether the suit has been overvalued. 1 
Nor can it go into the merits of the case when dealing with the question of 
pauperism of the applicant. 2 

Where the applicant is found to be a pauper it is not necessary for the 
Court to give a finding on the other matters enumerated in the rule, unless it 
finds that the application lias to be rejected for any of the other reasons 
mentioned therein. 3 

5. Clause (d). —The words used in clause (c) of S. 407 of the old 
Code were “right to sue.” The expression was, however, held not to be limit¬ 
ed to questions of jurisdiction alone, but to include a good and “subsisting 
cause of action, capable of enforcement in Court, and calling for an answer, 
and not barred by the law of Limitation or any other law.” 1 The present 
clause (d) gives effect to this view by substituting the words “cause of action” 
for the words “right to sue” so that, the Court has got the power to reject 
an application for permission to sue in forma pauperis where the claim is 


O. 33/ B<5# 
Notes 
2—5. 


(2) Chatter Pat v. Raja Ram, (1885) 7 All 
«61 (608): 1885 All W N 156: 10 Ind Jur 
70 [Per Mahmood, J]. 


succeed only as to that part) ; Mangalasheri Jllath 
Krishnan v. Kesavan, (1912) 16 Ind Cas 612 
(614): 1912 Mad W N 38. 


(3) Ranchod v. Bezanji, (1896) 20 Bom 86 
(94) [Per Ranade, J]. 


„ Note 3 - 

(1) Maung Pe Kye v. Uaung 8hue 'Ain, 1929 
«ang 128 (129): 7 Rang 359: 118 Ind Cas 


(2) Ranganayaka Animal v. Venkata Chella- 
pati, (1882) 4 Mad 323 (324); Deho Das v. 
Mohunt Ram Charan, (1898) 2 Cal W N 474 
(478, 479): Oopal Chandra v. Bigoo Mis try, 
(1904) 8 Cal W N 70 (79). See also Ram 

Lai Sah v. AUahabad Bank, Ltd, (1929) 118 Ind 
Cas 669 (669): 1929 All L J 1059. 


( 2 ) Kanagammal v. Panchapakesa Udayar, 
i 1 ® 14 ) 23 Ind Cas 82 (84): 26 Mad L Jour 
“43: 1914 Mad W N 327. See also Hari Krishna 

"f***® K R Khosla, (1933) 141 Ind Cas 570 
(o71) Lah. 


, Note 4. 

a (U Ttdafti v. Gajadhar, (1921) 61 Ind (’as 
■a* Pat; Lakha v. Mt Rama, 1881 Pun 

frL, 0 81 [Where a Court finds that an appli- 
nneKi Who a PPli es to sue in forma pauperis is 
,»* ij 10 Pay the Court-fees upon his claim, it 
him to sue as a pauper for the 
nnw . am ° unt claimed, and it is illegaj on the 
J J: °* Court, to confine the permission to 

pan ot the claim, because it finds that he may 


(3) Firm Bhajan Ram Git Raj Slal v. Mt 
Narain Devi, 1926 Lah 642 (643): 96 Ind Cas 
830. 

Note 5. 

(1) Chattarpal v. Raja Ram, (1885) 7 All 
661 (664): 1885 All W N 156: 10 Ind Jur 70 
F B; Kamrakh Math v. Swndar Nath, (1898) 20 
All 299 (301): 1898 All W N 36; Dulari v. 
Vallab Dot, (1889) 13 Bom 126 (128): 13 Ind 
Jur 265; Rustomj* and Co v. Hussain Khan, 
(1913) 18 Ind Cas 491 (491): 58 Pun L It 

1913: 29 Pun W R 1913; Amirtham v. At war, 
(1904) 27 Mad S7 (39); Sheo Pal v. Sukh Karan, 
(1908) 11 Oudh Cas 67 (68). 
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O. 33, B.5, 
Note 5. 


prima facie barred by limitation, 2 or is unlawful/ or is immoral or opposed to 
public policy. 4 But in considering Ihc question whether the applicant has a 
cause of action or not, the Court has to look only into the allegations made 
by the applicant. This does not mean that the Court should confine itself to 
the allegations in the petition. It is open to the Court to consider not only the 
allegations contained in the plaint but also the facts appearing in the examina¬ 
tion of the applicant. 5 Beyond this, however the Court cannot go. 6 In fact, 
even in an inquiry under R. 7 the Court can confine itself to the evidence of 
the plaintiff and refuse to go into other evidence. 7 8 Consequently, compli¬ 
cated questions of limitation/ or of res judicata , 9 or of local jurisdiction 9- * can¬ 
not be gone into for deciding the application. Nor can the Court refuse the 
application on the ground that, on the merits, the litigation is very likely to end 
in failure. 10 The Court should exercise great caution in considering the ques¬ 
tion of cause of action inasmuch as the applicant is often without the advantage 
of the aid of Counsel. 11 Further the opposite party will have the opportunity of 


urging these very objections under R. 


(2) Chattarpal v. Raja Ram, (1885) 7 All 661 
(664): 1885 All W N 156: 10 Ind Jar 70; 
liar Kaur v. Munni Lai, (1919) 53 Ind Cas 441 
(441): 134 Pun Re 1919: 46 Pun L R 1920; 
Muhammad Tahir v. Secretary of State for India , 
1894 Pun Re No 130; Natesa Ayyar v. Manoyya 
Ayyor, (1920) 54 Ind Cas 462 (463): 10 Mad 
L W 589: 27 Mad L Tim 323; Subramanian v. 
Kulayappan, (1915) 26 Ind Cas 90 (91): 1 Mad 
L W 668. See however Bhajja v. Mahomed Said 
Khan, 1932 .All 543 (546): 1932 AH L J 489: 
138 Ind Cas 396 [Question of limitation should 
properly be determined after the plaint is 
admitted]. 

(3) Mating Snnj/n v. Indian Telegraph Associa • 
tion Club, (1917) 38 Ind Cas 560 (567): 9 Bur 
L Tim 228 (Suit for recovery of amount won at 
a lottery]. 

(4) Dulari v. Tallabhda* . (1889) 13 Bom 126 
(130): 13 Ind Jur 265; Ratansi v. Jagfiva Ram 
JIar\8 Raf, (1889) 13 Bom 130 (181) (Marriage 
brocage contracts]. 

(5) Jogendra v. Durga, (1919) 52 Ind Cas 
610 (611): 46 Cal 651; Sita Nath v. Radha 
Raman, (1919) 50 Ind Cas 676 (677); Nawab 
of Murshidabad v. Ilarish Ohandra , (1911) 11 
Ind Cas 55 (57): 13 Cal L Jour 593; Pareottam 
Gir v. Parr Ram Gir, (1909) 4 Ind Cas 975 
(976): 91 Pun L R 1909: 131 Pun W R 1909; 
Ranganayaka Ammal v. Venhatachalapathi, 
(1882) 4 Mad 323 (324); Tasanbai v. Padftibai, 
1928 Sind 118 (119): 108 Ind Cas 657: 22 
Sind L R 441; Kamrak Nath v. Sundar Nath, 
(1898) 20 All 299 (301): 1898 All W N 36; 
Jiai Ohandan v. Ohhotalal Tekisondas, 1932 Bom 
584 (585): 34 Bom L R 1273: 140 Ind * Cas 
381; Nauab Bahadur of Moorshtdabad v. Harieh 
Ohandra Acharjee, (1911) 11 Ind Cas 55 (57): 
13 Cal L Jour 598. 

(6) C Mating Gyi v. Kaungbo Co-operative 
Credit Society . 1929 Rang 209 (209): 120 Ind 
Cas 897; U Ba Dwe v. Mg Lu Pan, 1932 Rang 
107 (112-118): 10 Rang 357: 189 Ind Cas 265 
F Ji [Evidence relating to merits not admissible.] 
[1929 Rang 273 overruled); Ram Lai Sah v. 
AUahabad Bank, Ltd, (1929) 118 Ind Cas 669 
(669): 1929 AU L J 1059, (Do.). 

(7) See Note® to Rule 7, infra . 

(8) Govindatami Filial v. Municipal. Council, 

Kumbakonam, (1918) 45 Ind Cas 95 (96): 41 

Mad 620: 34 Mad L Jour 399; Bangaruswami 


12 


Naicker v. Sundcra Doss Thevar, 1926 Mad 135 
(135): 1925 Mad W N 779: 92 Ind Cas 415: 
23 Mad L W 406; Kaliani Amma v. Achutan 
Nair, (1919) 53 Ind Cas 239 (241): 10 Mad 
L W 174: 37 Mad L Jour 309: 1919 Mad W N 
573; AUah Wasai v. Ramzan, 1929 Lah 498 
(498): 117 Ind Cas 95: Mi Mya v. Mya Gyi. 
(1910) 8 Ind Caa 475 (476): (1910) 1 U B R 
29. 

(9) Lachmi v. Ram Bahadur, 1925 All 275 
(276): 23 All L J 200: 86 Ind Cas 781. But 
see In the matter of Ganga Das Adikari, (1870) 

14 Suth W R 281 (282): 11 Beng .L R App 
23 Notes. 

(9-a) Sari Krishna Datta v. K R Khosla, 
(1933) 141 Ind Cas 570 (571) Lah. 

(10) Sumatra Devi v. Hazari Lai, 1930 All 
758 (759): 1930 All L J 901: 126 Ind Cas 1: 
52 All 927; Ohangia v. Joti Pershad, (1910) 
6 Ind Cas 703 (703) All; Faiz Mohammad v. 
Azizunnissa, 1893 All W N 218 (219); Muham¬ 
mad Husain v. Ajudkia Prasad, (1888) 10 All 
467 (472): 1888 All W N 179; Sourendra Nath 
Mitra v. Jatindra Nath Gkose, 1925 Cal 990 
(990): 87 Ind Cas 737; Oopal v. Bigoo, (1904) 

8 Cal W N 70 (73); Debo Das v. Mohunt Ram 
Oham, (1898) 2 Cal W N 474 (478, 479); Mt 
Bhaguanti v. Bua Ditto, 1924 Lah 659 (660) : 
76 Ind Cas 40; Nathu v. Sheikh Shah Muhammad, 

1885 Pun Ro No 25; Somruith v. Ganga Nath, 

1886 Pun Re No 122;, Mt Daya Kour v. Thakur 
Singh, 1888 Pun Ro No 155; Tabo v. Nau Nihal , 
1900 Pun Re No 17; Parsotam v. Pars Ram, 
(1909) 4 Ind Cas 975 (976): 1909 Pun L R 
91: 131 Pun V R 1909; Bolimati v. NaUa, 1924 
Mad 80 (80): 18 Mad L W 53: 1923 Mad W 
N 412: 73 Ind Cas 946; Kaliani v. Matathil, 
(1919) 53 Ind Caa 239 (241): 10 Mad L W 174: 
37 Mad L Jour 309: 1919 Mad W N 573; Mangta- 
shtri Illath Krishnan Xambudri v. Keshavan Nam- 
budri, (1912) 16 Ind Cas 612 (614): 1912 Mad W 
N 38; renkatarama Ayyar v. Kittummal, (1912)' 

15 Ind Caa 184 (185): (1912) 1 Mad W N 
173: 11 Mad L Tim 187; Rupibai v. Sadashiv, 
(1923) 75 Ind Cbb 744 (745) Nag; Ma E Htai 
v. V Hmai, 1931 Rang 79 (80): 131 Ind Caa 
64; Sein Tun V v. Aung 7,an V, (1911) 11 Ind 
Cas 857 (858): 4 Bur L Tim 191: Perozshavf 
v. Gaundutt, (1905-1906) 3 L B R 248 (249). 

(11) Dulari v. VaUabadas Pragji, (1889) 18 
Bom 126 (128): 13 Ind Jur 265. 

(12) Amirtham Alu'ar v. Manikkam, (1900) 
27 Mud 37 (40); Sankararama v. Subramania, 
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6. Clause (e). —The object of the provisions of this order is to help 
bona fide litigants. Where, therefore, a litigation is not bona fide, and the 
plaintiff has been set up by another for the purpose of evading the Court-fee, 
the Court will not allow him to sue as a pauper. 1 

The clause will applv only if the agreement has reference to the subject- 
matter of the suit and is of a champertous character. 2 Further, the agreement 
must be one between the pauper and a third party. Thus, where a Company 
has gone into liquidation and the liquidator sues in forma pauperis to recover a 
debt due to the company, the fact that the liquidator is paid a percentage of the 
collections will not bring the application under this clause. 3 

It is however not necessary that the “interest” should be a vested and 
completed interest. Thus, an agreement with pleader appearing in the pauper 
suit, that he is to recover his fee out of the fruits of the decree that may be 
obtained in that suit by the plaintiff, is within the prohibition of the clause. 4 But 
a mere agreement to pay the fees when the decree is obtained without any con¬ 
dition by which the pleader could recover the fees from the decretal amount, will 
not fall under the clause. 5 

7. Appeal. —An order rejecting an application for permission to sue 
in forma pauperis is not appealable as it is neither a decree nor an order coming 
within any of the clauses of 0. 43, R. I. 1 

8. Letters P-atent Appeal. —An order of a Single Judge of the High 
Court, sitting on the Original Side, allowing, or refusing to allow, a plaintiff 
to sue in found pauperis is a “judgment” within the meaning of the Letters 
Patent and is appealable as such. 1 

9. Revision. —See Note 26 to S. 115 and also the undermentioned 

cases. 1 


(1904) 27 Mad 120 (121): 13 Mad L Jour 425. 
See aJso Venkoba Rao v. Thwiia Nataraja Ohetty, 
(1908) 4 Mad L Tim 802 (303); Mt DevupaUi 
Ammanna v. Pediredla Narayanaswami Naidu, 
(1915) 80 Ind Cas 689 (689) Mad. 

Note 6. 

(1) Oharu Sila v. Horan Ohandar , (1919) 50 
Ind Cas 520 (522): 1919 Pat H C C 232; 
Asanand v. Oossain Madan Mohan Nand, 1927 
Pat 352 (352): 8 Pat L Tim. 810: 103 Ind Cas 
448; Hanifa Rax v. Haji Sidick, (1907) 30 Mad 
547 (548): 17 Mad L Jour 447: 8 Mad L Tim 
11 [Where on the date of the institution of a 
Buit in forma pauperis the plaintiff has allowed 
third parties to obtain an interest in the subject- 
. matter of the suit by virtue of an agreement fall¬ 
ing within the terms of this dlause and the inter¬ 
est subsists on the date of the presentation of the 
appeal the Appellate Court cannot grant leave to 
appeal in forma pauperis], 

, (2) Afonso Puri v. Harbhagat Puri, (1917) 87 
Ind Cas 172 (178) All. 

<8) Perumal Qoundan v. Yenkataswami Naidu. 
(1918) 45 Ind Cas 164 (166): 41 Mad 624: 34 
Mad L Jour 421. 

(4) Monohar Ram Chandra v. Lakshman, (18*5) 
9 Bom 371 (372) : 10 Ind Jur 32. See also 
Hene v. IJutain Ally and Co, (1892-1896) Upp 
Bur R 272. 

C.P.C.—320 


(5) Firm Bhajan Ram Gil Raj Mol v. Narain 
Devi, 1926 Lah 642 (643): 96 Ind Cas 830; 
Skeena Bibi v. Abdul Aziz. 1932 Rang 68 (69): 
138 Ind Cas 831. 


Note 7. 

(1) Ohattarpal Singh v. Raja Ram, (1885) 7 
661 (668): 1885 All W N 156: 10 Ind Jur 
0; Secretary of State v. Jillo, (1899) 21 All 
33 (136): 1898 AH W N 204 F B; Mxtra v. 
lorporation of the Royal Exchange Assurance, 
930 Rang 259 (259): 126 Ind Cas 650; Aft 
fya V. Mi Gyi, (1910) 8 Ind Cas 475 (476): 
1910) 1 U B R 28; Bhagbut Dos v. Bvloram 
las, (1865) 3 Suth W R Misc 20 (20); Afo 
[ya Thin v. Afa Chu, 1931 Rang 129 (130): 
***> lr\A 70S? 9 Rang* 86. 


Note 8. 

(1) Sadashiv v. Soondardas, 1931 Bom 166 
(166-167): 32 Bom L R 1647: 130 Ind Cas 24; 
Jtabu v. Purushothama, 1925 Mad 167 (168): 47 
Mad L Jour 932: 20 Mad L W 845 :i 35 Mad I. 
Tim 136: 85 Iml Cas 201: 48 Mad 700; Ultra v 
Corporation of the Royal Exchange Assurance, 1930 
Rang 259 (260, 262): 126 Ind Cas 650. 

Note 9. 

(1) Aft Eako v. Sohna, 1927 Lah 56 (56) : 93 
Ind Cas 879; Barkat Ali v. Gulam Kadir, 1885 
Pun Re No 21 [Rovision lies when the lower 
Court acted illegally or with material irregu; 
larity] ; Yenkataraman v. Kittaminal, (191^) 1> 


. 33, R.5, 
Notes 
6 — 9 . 
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O. 33, R.5, 
Note 10. 
O. 33, R.6, 
Notes 
1 — 2 . 


10. Doctrine of Lis pendens.— See Notes to R. 8, infra. 

R- <B. [S. 408.] Where the Court sees no reason to reject 

^ le application on any of the grounds stated in 

receiving evidence *of )U ^ e ^ shall fix a day (of which at least ten 
applicant’s pauperism, days’ clear notice shall be given to the opposite 

party and the Government pleader) for receiv¬ 
ing such evidence as the applicant may adduce in proof of his 

pauperism, and for hearing any evidence which may be adduced 
in disproof thereof. 

[1877—S. 408; 1859—S. 305.] 

Synopsis. 

1. Notice. 2. Evidence of pauperism. See B. 7, infra. 


1. Notice. —The provision directing notice is imperative 1 and there¬ 
fore an order made without notice to the Government pleader or to the opposite 
party is one made without jurisdiction and is open to revision. 2 

As to the form of notice under this rule, see App. H, Form No. 12. 

2. Evidence of pauperism. — See R. 7, infra. 


O 33, R.7. 


R. Y. [S. 409.] (1) On the day so fixed or as soon there¬ 
after as may be convenient, the Court shall 
^Procedure at hear- exam -[ ne the witnesses (if any) produced by 

either party, and may examine the applicant or 
his agent, and shall make a memorandum of the substance of 
their evidence. 


(2) The Court shall also hear any argument which the 
parties may desire to offer on the question whether, on the face of 
the application and of the evidence (if any) taken by the Court 
as herein provided, the applicant is or is not subject to any of 
the prohibitions specified in rule 5. 


Ind Cos 184 (184): 1912 Mad W N 173: 11 Mad 
L Tim 187, (Do.); In re Parkash Ojha v. 
Uaahruth Ojha, (1876) 25 Suth W R 74 (74) 
[ Revision lies when Court embarks upon on en¬ 
quiry by examining other witnesses where it has 
no power to do]; Ali Hamza v. Ahsan Ali, 1888 
All \V N 150 (151) (Or when the leave is refus¬ 
ed on the ground that tho petitioner has a weak 
case on the merits]; Faiz Muhammad Khan v. 
Azlmunnxssa, (1893) 13 All W N 218 (219), 
(Do): Ohhangia v. Joti Prasad, (1910) 6 Ind 
Cas 703 (703) All, (Do.); Kuppuswami v. Muthu- 
awami, (1915) 27 Ind Cas 891 (892): 1 Mad 
L W 1068: 1915 Mad W N 31, (Do.); Indri v. 
Balklshcn, (1917) 39 Ind Cas 942 (942) All, 
(Do.); Kamarakh Nath v. Sundar Nath, (1898) 
20 All 299 (302): 1898 All W N 36 [But no revi¬ 
sion lies when the Court has not acted with mate¬ 
rial irregularity or illegality]; Haur Kaur v. dfttnni 
Lai, (1919) 53 Ind Cas 441 (441): 134 Pun Re 
1919: 46 Pun L R 1920, (Do.); Khodejaonisaa, In 
re Petitioner, (1867) 7 Suth W R 486 (487) 
(No revision lies from an order granting leave]; 


Muhmad Ayub v. Mahmood, (1910) 6 Ind Cas 
831 (832): 7 All L J 741: 32 Afll 628, (Do.); 
Ma Mya Thin v. Ma Ohu, 1931 Rang 129 (131): 
132 Ind CaB 705: 9 Rang 86 [Order refusing leave 
to sue in jorum pauperis is subject to revision]; Bai 
Chandan v. Ohhotalal, 1932 Bom 584 (588): 34 
Bom L R 1273: 140 Ind Cas 381 [Revision lies 
where provisions of this order are violated]; Chan- 
dumal v. Tejulbai, 1933 Sind 82 (83, 84): 26 
Sind L R 491 [Revision lies against order refus¬ 
ing leave]. See also Hari Krishna Datta v. K R 
Khosla, (1938) 141 Ind Cas 670 (571) Lah 
[Order granting leave is a ‘case’ within the moan¬ 
ing of S 115]. 

Order 33, Rule 6—Note 1. 

(1) Noni Krishna v. Ndbatnonjuri, 1927 Cal 464 
(464): 100 Ind Cas 726; ZiOar Rahman v. Guzun• 
fur Hossain, (1914) 23 Ind Cas 974 (974). 

(2) Noni Krishna v. Nabamonjuri, 1927 Cal 464 
(464): 100 Ind Cas 726. 
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(3) The Court shall then either allow or refuse to allow 
the applicant to sue as a pauper. 

[1877—S. 409; 1859—S. 306.] 

Synopsis. 


1. Scope of the enquiry under this rule. 8. 

2. Sub-R. (2). See Note 1, ante. 

3. Review of order under this rule. See 

Note 1 to R. 15, infra. 

4. Limitation when the application is 9. 

granted. 

5. Limitation when application is refused. 10. 

6. Limitation when application is conver¬ 

ted into a plaint on payment of 
Court-fee. 11. 

7. Limitation where plaintiff is dis¬ 

paupered. 


Death of applicant—Legal representa¬ 
tive if can continue proceedings. 
See Note 10 to O. 22, R. 1 and 
Note 11 to R. 1 above. 

Order rejecting application whether 
appealable. 

Appeal from decree—Whether propriety 
of order allowing suit in forma pau¬ 
peris can be questioned. 

Dismissal of application for default. 
See R. 15, infra. 


0.33, R.7, 
Note 1. 


Evidence—Whether should be confined to See R. 4, Note 2. 

pauperism alone. See Note 1, Pt. (2). “The Court shall hear argument.” See 
Examination of pauper—Who can conduct. Note 1, Pt. (6-b). 

1. Scope of the enquiry under this rule. —Two kinds of examinations 
Are contemplated by this Order:— 

(] ) An examination of the applicant under R. 4, ante, and 

(2 ) An examination under this rule. 1 

It is important to remember the following distinction between the two 
kinds of examinations:— 

(1 ) An examination under R. 4 takes place before issuing notice to 
the Government pleader and to the opposite party, while the 
examination under this rule takes place after such notice. 
There is thus no cross-examination of the applicant under the 
former rule. 

(2) The examination under R. 4 is only of the applicant and none 

else, while the examination under this rule may be not only of 
the applicant but also of his witnesses. 

(3) The examination under R. 4 may be in respect of the applicant’s 

pauperism as well as the merits of the case, while the examination 
under this rule is confined to the question of the applicant’s 
pauperism.' 1 It has accordingly been held that a Court has no 


Order 33, Rule 7—Note 1. 

(1) S Venkataramana Ayyar v. KUtammal, 
(1912) 15 Ind Cas 184 (184): 1912 Mad W N 
173: 11 Mad L Tim 187 [The Court is bound to 
enquire into plaintiff’s pauperism unless petition 
is rejected under R 5]; Amirmai v. Secretary of 
State, (1920) 58 Ind Cas 445 (446): 23 Cal W 
N 955, (Do.). See also Devupalli Ammanna v. 
Pediredla Nnrnyanaswami Naidu, (1915) 30 Ind 
Cas 689 (689) Mad. 

(2) Jogendra Narayan Ray v. Duron Charan 
Quha Thakurta, (1919) 46 Cal 651 (662): 52 Ind 


Cas 610; Manphul Singh v. Hakim Hamid Ali 
Khan, 1923 All 577 (577): 45 All 548: 21 All 
n J 441: 73 Ind Cas 538: 4 L R All (Civ) 252; 
Ohattarpai Singh v. Raja Ram, (1885) 7 AH 661 
(663, 664): 1885 All W N 156: 10 Ind Jur 70; 
) °f M ii r/thidabntl v. Ilurieh Chandra, 

J, 1 ® 11 ) 1 i.,? n . d Cas 55 < 57 >: I 3 Cal L Jour 593; 
Ratnarn PtUat v. Pappa PiUai, (1903) 13 Mad L 
Jour 292 (295, 296) F B [19 Mad 197 overruled); 

Kanganayaka v. Koka Venkatachulapathi, 
(1882) 4 Mad 323 (324); U Aung Din v. Ua 

r 9 J ve A 1927 Rang 72 < 73 ) : 5 Bur L Jour 174: 99 
Ind Cas 760; Sitanath v. Radharaman, (1919) 50 
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0. 33, R 7, 

Note 1. 


power to allow the examination of witnesses on questions other 
than the paupeiism of the applicant such as questions as to the 
existence of a cause of action 3 or as to the title 
ot the applicant to institute the suit 4 or as to 
limitation 5 or as to res judicata 6 and decide the appli¬ 
cation on such evidence. It is, however, not clear as to whether, 
when the applicant is examined under this rule as to his 
pauperism, he can be cross-examined as to matters relating to 
the cause of action or limitation. 6 '* 

It is only the examination of witnesses on questions other than the 
pauperism of the applicant that is prohibited by this rule. The Court is not 
precluded from hearing arguments on the question whether the applicant is 
or is not subject to any of the prohibitions specified in R. 5. 6 ' b But even argu¬ 
ments are confined to the matters specified in R. 5 and the Court has no juris¬ 
diction to reject the applicant, on other grounds than those specified. 7 Thus 
the Court cannot reject the application on the ground that other co-heirs who 
are not paupers are seeking to establish their rights through the applicant who 
is admittedly a pauper. 8 Nor can it reject the application on the construction 

of documents filed by parties® or on any complicated questions of law such as limi¬ 
tation, res judicata , etc. 10 


1'U' 11 '1 ^ u ‘ other party does not offer any arguments as provided under 
sub-R. (2), the Court is not precluded from considering suo motu if the appli¬ 
cation is subject to the prohibitions under R. 5.” This rule in so far it relates 
to tlie manner of taking evidence does not apply to proceedings under the N.W. 


Jnd Cas 676 (677) Cal. But see Oharu Sxta 
I)axi v. flu ran Chandra Mukherjee, 1910 Pnt H 
C C 232 (234): 50 Ind CaB 520; Bax Chandan v. 
Chhotala! Jekisondas, 1932 Bom 584 (588): 34 
Bom L R 1273 [No provision in 0 33 to fije 
a written statement]. 

(3) In the matter of Oangadass Adhikaree , 
(1873) It Ben*; L R App 23 Note: 14 Suth W R 
281: Debo Das v. Mohant Ram , (1898) 2 Cal W 
N 474 (478) [See comments on this caso in 46 
Cal 651]; Sein Tun TJ v. Aung Zan TJ, (1911) 
11 Ind Cas 857 (858): 4 Bur L Tim 191; Ma 
Shopfambi v. Mubarak AH, 1929 Ran* 273 (274): 
7 Rang 361: 120 Ind Cas 131; Bax Chandan v. 
Chhotalal JcJnsondas , 1932 Bom 584 (588): 34 
Bom L R 1273. 


<°Jr* v - *9 a *** Pan > 1932 Rang 

107 (109): 10 Rang 357: 139 Ind Cas 265 
Jb B. 

(7) Rathnam Ptilai v. Pappa PxUai (1903) IB 
Mad L Jour 292 (295. 296 ); Debo Das i UohurU 
Ram (1898) 2 Cal W N 474 (478 UGopalOhat 

70 ° UUtr 1b (1903-4) 8 Cal W N 

7° V, 3 ',- Ko *? Xanganayaka Ammal v. Koka Yen- 

kntnchaU„ p „t h % A aidu, (1882) 4 Mad 323 (324); 

NasrulM v. Sheikh Muhammad 

h Wui m : •£ 

474 (8 !J?,f £° 10) 6 Ind ° <s ' 


(4) Mt Shatiran Bibx v. Abdus Samad, 1923 All 
577 (578): 45 AM 548: 21 All L J 441: 73 
Ind Cas 538: 4 L R (All) Civ 252. 

(5) Jogendra Narayan Ray v. Durga Oharan 
Ouha Thakurta, (1920) 46 Cal 651 (657): 52 
Ind Cas 610; Parkash v. Dusruth, (1876) 25 Suth 
W R 74 (74); Venkoba Rao v. Thunxya Nataraja 
Chetty , (1909) 3 Ind Cas 829 (829): 6 Mad L Tim 
359; Shaikh Muhammad Nasritfla v. Sheikh Mu¬ 
hammad Shukurulla, 1925 Pat 30 (31) : 3 Pat 
275: 83 Ind Cas 871: 1925 Pat H C C 134: 6 Pat 
L Tim 209. 

( 6 ) Rathnampillai v. Pappa Ptilax, (1903) 13 
Mad L Jour 292 (295, 296) P B (19 Mad 197 
which took a contrary view, overruled]. 


(9) Oopal Chandra Neogy v. Biaoo Mistru 
1 1904 > W N 70 (78?; 5 A NatesaAy^r 

,£Wif a T A iK B * < W2 0> 54 Ind Cas 462 
i 463) .j 10 Mad L W 589: 27 Mad L Tim 323. 
all v - Venkiah. 1927 Mad 

t 4 n ] 442 : Mad L Jour 830 : 101 Ind Cas 18. 

of 0un ° a Da * Adhikaree, 

App 7 °23 NoS UUl " R 281 (283): 11 Ben * L K 

BAa»w« n « v. Dua Ditto, 1924 Lah 

659 (660) ; 76 Ind Cas 40; Govindaewami PiB*i 

95 T ,«i, **»*«■* Oounea , (1918) 45 Ind Cas 

KniiL 3 ? 4 34 M,d . L Jour 399: 41 Mad 620; 

rlT o V - **$«««» Nair - (1919) 53 Ind 

u ? v 2 rlq Mad L W 1 ?4: l 929 Mad 

W N *>73: 37 Mad L Jour 309. 


(G-a) See In the matter of Oanga Doss Adhi- 
knrer. (1873) 11 Beng L It App 23 Note: 14 Suth 
W R 281. 


Mad 37 (39). ^ V * Mantk * am * < 1904 ) 27 
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■F. P. Regulation (VII of 1901) (S. 46, Cl. 2) and the Oudh Courts Act (IV 
of 1925), S. 16, Cl. 2. 

2. Sub-R. (2). See Note 1, ante. 

3. Review of order under this rule. —See Note 1 to R. 15, infra. 

4. Limitation when the application is gTanted.— Where an application 
to sue in forma pauperis is granted, the suit is deemed to be instituted on the 
date of the presentation of the application, and not on the date when the appli¬ 
cant is allowed to sue as a pauper. 1 Therefore where an application to sue in 
forma, pauperis was made before the amendment of the Court-Fees Act (Madras 
Act, 1922), but was registered as a suit after the amendment, the amount of 
Court-fees to be entered in the decree should be calculated on the basis of the 
old Court-Fees Act. 2 


As to appeals in forma pauperis, see O. 44, infra. 

5. Limitation when application is refused.— Where the application to 
sue in forma pauperis is rejected, the proceedings come to an end, and if the 
applicant thereafter brings a regular suit on payment of the Court-fees pres¬ 
cribed, the suit will be deemed to be instituted only on the date when the C'ourt- 
fees are paid, and not on the date of presentation of the rejected application. 1 
As to whether, at the time of refusing the application, the Court can grant 
time for the payment of the Court-fees on the plaint, and whether if the Court- 
fees are paid within the time so granted, the suit would be deemed to be 

o iln ° n the date of the P resentat ion of the application, see Note 10 to 
fc. 149, supra, and the case cited below. 2 

As to appeals in forma pauperis, see 0. 44, R. 1, Note 7, infra. 

Limi tation when application is converted into a plaint on payment of 
Court-fee.— Where during the pendency of an application to sue as a pauper, 
the applicant pays the Court-fee in respect of the plaint, and thereupon the 
plaint is registered as a suit, does the institution of the suit date back to the 
date of presentation of the application ? Their Lordships of the Privy Council 
in Skinner v. Orde observed: “The petition is filed, and proceedings are taken 
to enquire into the pauperism, which are delayed by various orders of the Court 
.... until a very considerable period of time has elapsed. Then, pending 
that enquiry, the plaintiff by paying the amount of stamp-fees into Court 
admits he is no longer desirous to sue as a pauper, and gives up so much of 
the prayer of his petition as asks to be allowed so to sue, but no more Is 

there then anything in the Act which requires that in such a state of things'the 
petition of plaint shall be rejected altogether, and the plaintiff be compelled 


Note 4. 

(1) Seetaram Gower v. Goluknath Dutt, (1862) 
Marsh 174; Dhavle v. Samvat, (1867) 4 Bom H C 
A C J 39; Thangathammal v. Iravatheewara, 
(1915) 28 Ind Cas 504 (505): 1915 Mad W N 
228; Khem Karan v. Har Dayal, (1882) 4 All 
37 (89): 1881 All W N 129: 6 Ind Jar 382. See 
also Naragunty Lutchmee Davamah v. Vengamma 
Naidu , (1861) 9 Moo Ind App 66 (94, 95): 1 W 
R P 0 30: 1 Suth 460: 1 Bar 826. 


, (1) Kavaini Kuar v. Mukhan Lai /irori 17 
All 526 (528): 1895 All WVlwTxSIS rI 

BomSOR^iVn irr y A Sf Ra ° Venkatesh - (1R98) 20 
Ca“8 5 89 8 (891) : Aubkoya v> B ^eewaH, (1897) 24 


(1907 r Hi £ d ?L7-,& avabhai Prcmchand, 

litfim 9 Bom L R 204 (206, 2071 TTim* enn- 

not be granted after the petition is dismissed). 


(2) Kaman Mada v. Malli, 1926 Mad 159 
(169): 49 Mad L Jour 588: 22 Mad L W 732: 
^1 Ind Cas 802. • 


, • • . Note 6. 

I rI 2 A " 241: 6 Ind App 126; 4 Cal 

ro- R ? p 331: . 4 Sar 31: 3 Ind 334: 3 Suther 
62/ (Reversing 1 AH 230). C 


0. 33, R. 7, 
Notes 
2 — 6 . 



2558 


Suit by Paupers 


0. 33, R.7, 
Notes 
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to commence de novo ? ..... The plaint is not converted into a plaint 
tiom that time only, but remains with its original date on the file of the Court 

V ‘ * In 1 . v,cw . the suit must be deemed to be instituted' 

when the application was filed”. Though Skinner v. Orde was decided under 

10 of 18i ? 9 ’ the Principle has been followed in cases arising under the 
iater Codes, and it has been held that where the application is bona fide , the 
suit will be deemed to be instituted on the date of the application to sue in 
lornui pauperis and not on the date, when the Court-fees are paid. 2 But if 
the application is nuila fide and it is found that the applicant was, even at the 
time of the application, possessed of means to pay the Court-fees, the suit will 
be deemed to be instituted only on the date on which Court-fees are paid, and 
not on the date when the application was presented. 3 

7 - Limitation where plaintiff is dispaupered.—A plaintiff dispaupered 

under R. 9 is entitled to continue the suit on payment of Court-fees and no 
question of limitation arises. 1 


8 Death of applicant—Legal representative if can continue proceed¬ 
ings.—Sec Note 10 to 0. 22, R. 1 and Note 11 to R. 1 above. 

9. Order rejecting application whether appealable.—No appeal lies 
lorn an ordei i ejecting an application to sue in forma pauperis whether 

under R. o or under R. 7, 1 but in proper cases it may be open to revision 
>y t ie High Court.- (See Note 26 to S. 115.) The final order, on such an 
application of a Judge sitting on the Original Side of the High Court is how¬ 
ever a judgment under Cl. 15 of the Letters Patent, and is therefore appeal- 
able as such. 3 

10. Appeal from decree—Whether propriety of order allowing suit 
in forma pauperis can be questioned .—In an appeal from the decree it is not 
open to the appellate Court to entertain the plea that the plaintiff should not 


(2) Jankdhary Sukul v. Janki Koer , (1901) 28 
Cal 427 (430); Alnyakammnl v. Subbaraya , (1905) 
28 Mad 493 (495): 15 Mad L Jour 219; Maria 
Thangathammal v. Iravatheswara Ayyar , (1915) 
Mad W N 228 (229) : 28 Ind Cas 504; Veeraswami 
Naidu v. Sivagurunatha Pillai, 1925 Mad 793 
(793): 21 Mad L W 111: 86 Ind Caa 234; Oopi - 
krishan v. llulakdas, 1922 Nap 160 (161): 65 Ind 
Caa 506: 18 Nag L R 44; Wali Muhammad v. 
Davlat-un-Nissa, (1917) 37 Ind Cas 921 (923): 
3 Oudh L J 647; Sooklal v. Dal Ohand, 1923 Rang 
256 (257): 1 Rang 196: 74 Ind Cas 835; Amjad 
AH v. Sarfaraz AH, (1901) 4 Oudh Cas 250 
(251); Raja Ram v. TUok Chand , (1903) Pun Re 
No 59; Golucknath v. S'ftharam, Suth W R Sp. 
No. 53 (53): Ind Jur (O S) 60: 1 Hay 378 P B. 
But see Abbtixi v. Natthi, (1896) 18 All 206 (209): 
1896 All W N 33. 

(3) Modtl Mills , Ltd , Nagpur v. Kurban Hus- 
sain , 1928 Nag 296 (296): 112 Ind Cas 875; 
Yeernswumi Naidu v. Sivayurunatha Pillai , 1925 
Mad 793 (793): 21 Mad L W 111: 86 Ind Cas 
234; Sook Lai v. Dal Ghand t 1923 Rang 256 
(257): 1 Rang 196: 74 Ind Cas 835. 

Note 7. 

(1) Naraini v. Makan Lai, (1895) 17 All 526 
(528): 1895 All W N 106. 


Note 9. 

, 7 j}{ r \F anch Vl Da *' < 1875 > 1 All 746 

fl, 8 ' T- B ha nna, (1896) 18 All 101: 

l?.f 5 N 2 ?8 F B; Secretary of State v. 

Jillo, (1899) 21 All 133 (136): 1898 AH W N 204 

L B: 0 I 1 *?/*, S ' nffh „'iJ' et Sin f> h > 1870 Pun Re 
J? 82 : f'f.f 7-J 1 * 0 ^' d910) 8 Ind Cas 475 
6) - (1910 > 1 F B R 28. See dful Chandra 
% en Z-Marv Mohun Mookerje, (1916) 33 Ind 
Cas 812 (813): 20 Cal W N 669. 

( 2 ) I/uAammfld Hussain v. Afudia Prasad , 
(1888) 10 All 467 (470): 1888 All W N 179; 

S?? /SE? H n A h R °ja Ram, (1885) 7 Ml 
r t? 72 J : 1885 AU W N 156: 10 Ind 

™ Azmat Ali y. Kifayat TTUah Shan, 

1893 All W N 11 (12); Mansa Puri y. Har 
Mayat Pun, (1917) 37 Ind Caa 172 (173) 

A aX2 m ,JZ hat Sin ° h v - Moniram, (1880) 5 
S a l 8 <>7 (810, 811) : 6 CaI L R«P 223; Shaikh 

Lcd > (1875) 24 Suth W R 
? 2 ( °2); 0hand Hamam Singh, 1930' 

Lah 735 (736): 125 Ind Caa 611. 

* 3 ) »?. ee . .5 OW6ver s hanker Ban v. Ram Deo, 
iS 26 .^ 1 !,^ 46 ;, 24 AU L J 557: 94 Ind Cas 484: 
f/ 1 ' 493 : Baba Sah v. Purushottam Sah, 1925 
Mad 167 (168): 47 Mad L Jour 932: 20 Mad 

Vo^\, 8 l 5 I.A 5 Mad L Tim 138 = 85 Ind Cas 201: 
48 Mad 700. 
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have been allowed to sue as a pauper, as the matter is one affecting the 
institution of the suit, and not one affecting the decision. 1 

11. Dismissal of application for default. —See R. 15, infra. 

R. S. [S. 410.] Where the application is granted, it shall 

be numbered and registered, and shall be deem- 
cation C admi e tted appli ed the plaint in the suit, and the suit shall pro¬ 
ceed in all other respects as a suit instituted in 
the ordinary manner , except that the plaintiff shall not be liable 
to pay any court-fee (other than fees payable for service of pro¬ 
cess) in respect of any petition, appointment of a pleader or 
other proceeding connected with the suit. 

[1877—S. 410; 1859—S. 308.] 


Synopsis. 


1. Scope of the rule. 

2 . Limitation when application is granted. 

See R. 7. ante. 

3. Security for costs. See Note 10 to 

O. 25, R. 1 and Note 16 to R. 1 
above. 


4. "Except that the plaintiff shall not he 

liable to pay any Court-fee.” 

5. Insolvency of plaintiff. 

6. Lis pendens. 

7. Appeal. See R. 7, ante. 


0. 33, R.7, 
Notes 
10 — 11 . 


O. 33, R.8, 
Notes 
1 — 2 . 


Proceedings prior to filing and numbering Stamp duty and penalty—Not governed by 
as a suit. See Note 1, Pts. (1) to (4). this rule. See Note 4, Pt. (1). 

1. Scope of the rule. —The application to sue as a pauper cannot be 
deemed to be a plaint till leave to sue is granted, and therefore the Court has 
no jurisdiction to order the return of the plaint under the provisions of 0. 7, 
R. 10 for presentation to the proper Court. 1 See also Note 6 to 0. 7, R. 10. 
Until the leave is granted, there is no suit in existence, 2 and, therefore, the 
Court cannot direct an attachment of properties before judgment. 3 See also 
Note 5 to 0. 38, R. 5. 

Where a plaint is filed with insufficient Court-fee, and the plaintiff 
being unable to pay the additional Court-fee applies to continue the suit in 
forma pauperis it has been held that the Court has to ascertain if the plaint 
discloses a cause of action, and then to direct an enquiry into the pauperism 
of the applicant. If he is found to be a pauper, he should be allowed to 
continue the suit as a pauper, as the procedure under Rr. 2 and 8 is impossi¬ 
ble under such circumstances. 4 

2. Limitation when application is granted.— See R. 7, ante. 


Note 10. 

(1) Mumatzan v. Rasulan, (1901) 23 All 364 
(365). 

Order S3, Bole 8—Note 1. 

(1) Nur Muhammad y. Firm Maulvi JamU 
Ahmad, (1919) 52 Ind Oas 688 (689). 

, (2) Janardhan YUhal v. Anant Mahadev, 
(1888) 7 Bom 878 (876); Dwarka Nath v. 


Madhavrav, (1886) 10 Bom 207 (209). 

(3) Pooma Ohandra Ohabri v. Tara Prosad 
Maily, (1917) 38 Ind Cas 600 (601): 25 Col 
L Jour 159: 21 Cal W N 870. 


(4) Subba Rao v. Venkataratnam, 1929 Mad 
828 (829): 30 Mad L W 637: 57 Mad L Jour 
677: 53 Mad 43: 121 Ind Cas 857. 
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0. 33, R.8. 
Notes 
3—7. 
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3. Security for costs. -Sec Note 10 to 0. 25, R. 1 and Note 16 to 
1\. 1 above. 

4. Except that the plaintiff shall not be liable to pay any Court- 

fee.”—The exemption does not extend to the liability to pay stamp duty or 

penalty in respect of a document which owing to defect in stamp is inadmissi¬ 
ble in evidence. 1 

5. Insolvency of plaintiff.—"Where the plaintiff, permitted to sue as 

a pauper, is subsequently adjudged an insolvent, the Official Receiver is 
entitled to continue the suit. 1 

6. Lis Pendens. The doctrine of Lis pendens will apply to suits 
instituted in forma pauperis. 1 

7. Appeal. — See R. 7, amle. 


R. 0 . [S. 414.] The Court may, on the application of the 
Dispaupering defendant, or of the Government pleader, of 

which seven days' clear notice in writing has 
been given to the plaintiff, order the plaintiff to be dispaupered— 

(a) if he is guilty of vexatious or improper conduct in the 
course of the suit; 

(b) if it appears that his means are such that he ought 
not to continue to sue as a pauper; or 

(c) if he has entered into any agreement with reference to 
the subject-matter of the suit under which any other person has 
obtained an interest in such subject-matter. 

[1877—S. 414. Cf. R. 5, supra.] 

Synopsis. 

1. Scope of the rule. the suit. See 0. 22, R. 1, Note 10 

2. “Vexatious or improper conduct.” above. 

3. “Ought not to continue to sue as a 6. Appeal in forma pauperis. See 0. 44, 

pauper.” infra. 

4. “Agreement with reference to the 7. Limitation where plaintiff is dia- 

subject-matter.” paupered. See R. 7, ante. 

5 Death of plaintiff after institution of 

Appeal. See R. 5, Note 7, Pt. (1); R. 7, Suit disposed of—Rule inapplicable. See 
Note 9, Pt. (1).) Note 1, Pt. (1). 


Note 4. 

(1) Golam Quffoor v. Ekram Hossalm, (1868) 
10 Suth W R 367 (358). 

Note 6. 

<1) Mohammad ZaM v. Municipal Board of 
Mainpuri. (1918) 47 Ind Cas 677 (677): 18 
All L J 440. See also Ohldambaram Ohelliar 


v. Rather Moytheen Rowthcr, 1925 Mad 791 
(791): 48 Mad L Jour 491: 87 Ind Oas 720. 

Note 6. 

(1) Imblka Pratab Singh v. Dwarlea Prasad, 
(1907) 80 AH 95 (102): 4 All L J 795: 1908 
AU W N 29: 2 Mad L Tim 514. 
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1. Scope of the rule.—This rule applies to cases where the suit is 
pending, and therefore the plaintiff cannot be dispaupered after the suit or 
appeal has been disposed of on a settlement between the parties. 1 

2. “Vexatious or improper conduct”.—A fraudulent concealment 
of property will amount to vexatious or improper conduct, but a mere omission 
to state in the list of assets a life insurance policy worth about Rs. 245 where 
the Court-fee to be paid on the plaint was over Rs. 500 was held not to be a 
sufficient ground to dispauper the plaintiff under this rule. 1 Intentional 
delay in prosecuting proceedings such as failure to bring the legal representa¬ 
tives of a deceased defendant on the record within a reasonable time may 
amount to vexatious or improper conduct within the meaning of this rule. 2 

3. “Ought not to continue to sue as a pauper”.—The plaintiff cannot 
be dispaupered under this rule on the ground that he was in receipt of an interim 
allowance during the suit barely sufficient for his maintenance, 1 or that he had 
a rich relation, 2 or that he appeared by an eminent counsel. 3 Where it is 
proved that the applicant has received a sum of money sufficient to pay the 
Court-fee after the date of the application he ceases to lie a pauper and the 
iact that the money was paid to a creditor will not prevent the Court from 
holding that he is no longer a pauper. 4 

4. “Agreement with reference to the subject-matter”.— See also 
Note 6 to R. 5 above. • 

This clause is intended to prevent the prosecution of a suit where the 
plaintiff has entered into a champertous agreement with another for the pro¬ 
secution of the litigation 1 and also to prevent a party continuing his suit as 
a pauper even after a third party has acquired an interest in the subject-matter, 
and therefore an interest in paying Court-fees to Government. 2 Thus an 
agreement by the plaintiff with his advocate promising to pay him a large sum 
of money in the event of his success was held to amount to such an agreement 
as is contemplated by Cl. (c) of this rule. 3 But this clause does not apply 
to eases where the parties have settled their differences in order to put an end 
to litigation. 4 


# 

■ Order 33, Rule 9—Note 1. 

(1) Bai Ohandabai v. Kuver Saheb Bapu, 
(1894) 18 Bom 464 (467). 

Note 2. 

(1) Shankarbhat v. Shankarambhat, 1922 Bom 
215 (215): 24 Bom L R 734: 46 Bom 1017: 
70 Ind Caa 964. 

(2) Ehatijan Bai v. Nur Mahomed, 1929 Sind 
136 (136): 116 Ind Caa 111. 

Note 3. 

(1) Savitri Thakurain v. Secretary of State, 
1924 Pat 27 (28, 291: 4 Pat L Tim 538: 2 Pat 
879: 77 Ind Caa 611. 

(2) Savitri Thakurain v. Secretary of State, 
1924 Pat 27 (28, 29): 4 Pat L Tim 538: 2 
Pat 879: 77 Ind Caa 611. 

(3) Savitri Thakurain v. Secretary of State for 

C.P.C.—321 


India, 1924 Pat 27 (30): 4 Pat L Tim 538: 2 

Pat 8J 9 , : J 7 , Ind Cas 611 ‘ But 8ee Oirdhari Lai 
v. Abdut Rahaman, (1915) 28 Ind Caa 87 (88): 
39 Pun L R 1915: 226 Pun W R 1915. 

<,- 7 { Vo£ adi ?* Muddappav Rudramma, 1921 Mad 
9< (98): 13 Mad L W 76: 61 Ind Cas 958. 

Note 4. 

3.^464 W*™" Sahtl 

Ind 2, C.f$6 ?^,7? , 7 V Si?d“^ M R” , ''5 2 . (,918> 21 

¥i x \ MaUnff Din ’ 1927 Ran S 
(284): 6 Bur L Jour 152: 104 Ind Cas 

<*>*?< Ohandabai v. Kuver Sahib Bapu, 
(1894) 18 Bom 464 (467). 


0.83, R. 9, 
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0. 33, R9, 
Notes 
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0.33, R IO, 
Note 1. 


5. Death of plaintiff after institution of the suit.— See 0 22 R 1 

Note 10 above. ' ' ' 

6. Appeal in forma pauperis . —See 0 . 44, infra. 

7. Limitation where plaintiff is dispaupered . —See R. 7, ante. 

R. 1 O. [S. 411] Where tbe plaintiff succeeds in the suit, 

the Court shall calculate the amount of Court- 
succeeds.^ ^ pauper fees which would have been paid by the plain¬ 
tiff if he had not been permitted to sue as a 
pauper; such amount shall be recoverable by the Government 
from any party ordered by the decree to pay the same, and shall 
be a first charge on the subject-matter of the suit. 

[1877—S. 411; 1859—S. 309.] 


1. 

2 . 


3. 

4. 


Synopsis. 


Scope of the rule. 

Amount of Court-fee to be a first 
charge. 

Effect of the first charge. 

Crown entitled to precedence in respect 


of Court-fees. 

5. Recovery of Court-fees by Government 

from party ordered to pay the same. 

6. Mode of realisation of Court-fees. 

7. Appeal. 


Pauper succeeding only in part. See Note 1, Pt. (1). 

1. Scope of the rule.—This rule and the next are intended to secure 
to the Government its rights to Court fees, the payment of which is tempor¬ 
arily suspended when the plaintiff is permitted to sue in forma pauperis. 1 
This rule deals with the ease of a pauper plaintiff who succeeds in the suit and 
R. 11 deals with the case of a pauper plaintiff who fails in the suit. No pro¬ 
vision has been made in the Code for the case of a plaintiff succeeding in part 
and failing in part. In the absence of any such provision, presumably the 
Court is intended to deal with the case by combining the provisions of the two 
rules and by appropriating the Court-fees payable between the plaintiff and 
the defendant in proportion to the extent of success of each party. 1 "* The 
High Courts of Allahabad, 2 Madras 3 and Patna 4 have held that it is not open 
1 o the Court to direct the defendant to pay Court-fees exceeding the amount 
which would be payable on that portion of the plaintiff’s claim on which the 


Order 33. Rule 10—Note 1. 

(1) Soo however the observations in Panalnl 
Jagannath v. Collector of Mandalay, 1930 Rang 
342 (343): 8 Rang 294: 127 Ind Gas 606. 

(1-&) Seo Oanga Dahal Rai v. Goura, (1916) 
35 Ind Gas 46 (48): 88 All 469: 14 All L J 
657. Seo also Shostee Chum v. The Collector of 
Chittagong, (1870) 13 Suth W R 155 (156) [An 
order directing Court-lee to be paid to Govern¬ 
ment by parties in proportion to their success 
cannot be altered by the same Court so as to 
make parties jointly liable]. 

(2) Ganga Dahal v. Oaura, (1916) 85 Ind 
Gas 46 (48): 88 All 469: 14 All L J 657. 

(8) Rami Reddi v. Polamma, 1980 Mad 1000 


' : 82 Mad L W 172: 68 Mad 780: 129 

®6; Srinivasa Ayyar v. Lakthmi Ammal, 
1928 Mad 216 (223): 54 Mad L Jour 530: 108 
Ind Gas 712: 28 Mad L W 828; The Secretary 
of State far India in Council v. Tripurna Sundae 
rammal, 1926 Mad 474 (476): 50 Mad L Jour 
280: i 926 Mad W N 363: 96 Ind Gas 112; 
[nandrtueka Y. Secretary of State for India, (1891) 
14 Mad l63 (165). See however Balamani v. 
^i^-o 1925 7^ (787): 48 Mad L Jour 

2 1 Mad L W ^28: 1926 Mad W N 168: 
87 Ind Caa 57 [Pauper appeal allowed on a point 
not touching merits—Court ordered Court-fees to 
be paid by parties in equal moieties]. 

n “*r 7 ' at, J v - Jtt 0dxp Suhay , 1930 Pat 858 
(3o4) : 122 Ind Chs 152: 11 Pat L Tim 267. 
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plaintiff succeeds. The High Court of Calcutta 5 has on the other hand, held 
that this rule leaves the discretion entirely with the Court to direct which of 
the parties should pay the Court-fees due to the Government and that the 
Court should not be fettered by any hard and fast rule but must only be guided 
by the equities of the case. 

As has been seen already this rule is applicable only where the plaintiff 
succeeds in the suit. Where, in a pauper suit, the amount decreed to the 
plaintiff, fell short of the amount payable by him as costs to the defendant, he 
was held not to have succeeded within the meaning of this rule because, so 
far as the plaintiff was concerned the decree was, in the result, not a success 
in view of 0. 21, R. 19 of the Code. 6 

This rule is applicable also to Chartered High Courts in the exercise of 
their Original Civil Jurisdiction. 7 

2. Amount of Court-fees to be a first charge. —The Court-fee pay¬ 
able to the Government under this rule is a first charge on the subject-matter 
of the suit. 1 “The Crown has a right to receive certain fees at the institution 
of every suit; it temporarily foregoes its right in the case of pauper plaintiffs, 
and places means in their hands to proceed to judgment against their defen¬ 
dants. Without the forbearance of the Government to insist on its ordinary 
rule, the suit, in such a case, could not have been brought or the money realised. 
It is, therefore, reasonable that the Crown, in consideration of its giving up 
its right to those fees, should have for their defrayal, the first claim on the pro¬ 
ceeds of the pauper suit’’. 2 

The rule creates two distinct and separate rights exercisable at the 
option of the Crown, viz .:— 

(1) A right in rem against the property recovered in the suit, and 

(2) A right in personam against the party ordered by the decree to 

pay the Court-fee. 

In the event of the Crown not succeeding in realising the amount by 
pursuing the personal remedy it has a right to recover the same from the sub¬ 
ject-matter of the suit. 3 The charge is enforceable in execution by attachment 


(5) Rohini Kumar Pal v. Kusumkamini Pal. 
1928 Cal 196 (198): 32 Cal W N 48: 105 Ind 
Cas 725: 55 Cal 488. 

(6) Ohakrapani Iyengar v. The Government of 
India, 1922 Mad 125 (126): 42 Mad L Jour 
191: 81 Mad L Tim 38: 69 Ind Cas 743: 14 
Mad L W 529: 1921 Mad W N 805. 

(7) Yelumalai v. Kuppammal, 1928 Mad 385 
(387): 54 Mad L Jour 263: 27 Mad L W 760: 
109 Ind Cas 173 (Madras Hi?h Court Fees Rules 
(O S), O 2, R 2 is not inconsistent with O 33, 
Hr 10 and 11, C P Code]. 

Note 2. 

(1) Oanpat Putaya v. Collector of Canara, 
(1875-77) 1 Bom 7 (9) : 1 Mad Jur 214; Gvl - 
zari Lai v. The Oollector of Bareilly , (1875-78) 


1 All 596 (598): 2 Ind Jur 722; Dost Muham¬ 
mad Khan v. Mani Ram, (1907) 29 All 537 
(540): 1907 All W N 157: 4 All L J 720 F B; 
In tho matter of the Will of Dawubai Tlaji Khan 
Habib Khan, (1894) 18 Bom 237 (240) [Pro¬ 
bate proceeding in forma pauperis —Joint charge 
will he on property covered by probate); Puthia 
Valappil Barga alias Kunhunha TJmma v. Vcloth 
Assenar, (1902) 25 Mad 733 (735): 12 Mad L 
Jour 405 [But first charge may be lost by waiver 
or consent). See Prankristo v. The Collector of 
Murshidabad, (1871) 15 Suth W R 205 (20G). 

(2) Ganpat Putaya v. The Collector of Kanara, 
(1875) 1 Bom 7 (9, 10). 

(3) Babui Girija Kucr v. Secretary of State 
for India, (1919) 50 Ind Cas 315 (3i7) : 4 Pat 
L Jour 166: 1921 Pat H C C 42. 
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and sale of the properties covered by the charge and not by a separate suit. 4 
See R. 13, infra. 

The Court-fee payable to the Government is to be calculated as on the 
date of the presentation of the application for leave to sue in forma pauperis. 
Where the Court-Fees Act was amended after the institution of the suit and 
before the decree, the calculation of Court-fees has to be made in accordance 
with the law at the time of the institution. 3 

3. Effect of the first charge.'—The effect of the first charge is that, a 
sale in execution of the same prevails as against a subsequent sale. Thus 
where a property was sold in 1896 for the Court-fees due to the Government 
under a decree of 1893 and it was again sold in 1899 in execution of a money 
decree obtained by a third person in 1894 on a debt anterior to 1893, the former 
purchase was held to prevail over the latter. 1 Similarly the claim of the 
Government against any amounts due to the plaintiff under the decree will 
prevail against any cross claim or claims under cross decrees against the 
plaintiff in favour of the defendant, provided the defendant has not taken out 
execution for the balance under O. 21, Rr. 18 or 19. In the case cited below 2 A sued 
H in forma pauperis to recover a property of the value of Rs. 60,000 and obtain¬ 
ed a decree for a sum of Rs. 1,500-0-0. lie was ordered to pay a sum of 
Rs. 1.200-0-0 to the Government as Court-fees. In an application by the Govern¬ 
ment to recover the amount of the Court-fees from the decree amount of 
Rs. 1.500-0-0 due from B to A, B contended that a sum of Rs. 1,000-0-0 was due 
to him from A as costs of the suit and that a sum of Rs. 800-0-0 was also due 
from him under another cross decree against him making a total sum of Rs. 1,800 
and B claimed to be entitled to set-off against this total sum the above amount 
of Rs 1,500-0-0 due to A. It was held that under the circumstances the Govern¬ 
ment was entitled to recover the amount of Court-fee from the decretal amount of 
A in the hands of B in preference to the cross claims of B. It would be other¬ 
wise if in the above case B had, before the application by the Government was 
made, actually applied to execute his decree against A for the balance after 
making the set-off. 3 

4. Crown entitled to precedence in respect of Court-fees.—It is a 

principle recognised by the laws of all countries that claims of the state are 
entitled to precedence over other claims. 1 The amount of Court-fees due to 
the Crown is therefore entitled to precedence over the claims of other credi¬ 
tors of a pauper decree-holder. This rule is only an enabling one, indicating 
the manner in which the Crown may realise the debt; it does not preclude the 
Crown or its representatives from urging its prerogative rights of precedence 


(4) Ram Das v. Secretary of State. (1896) 
18 AVI 419 (421, 422): 1896 All W N 121 
[Even though the properties have passed from 
the judgment-debtor to the decree-holder] ; Bobui 
V. Secretary of State, (19 1 ®) 50 In< * Cas 815 
(318): 4 Pat L Jour 166: 1921 Pat H C C 42. 


(5) Secretary of State v. Tripuma Suudarammul. 
]c,o(; jtfnd 474 (475): 50 Mad L Jour 280: 1926 
Mad W N 363: 96 Ind Cas 112. 


Note 3. 

(1) Puttia Valappil Rarga alias Kunhunha 
Pmma v. Veloth Astenar, (1902) 25 Mad 733 


(735) : 12 Mad L Jour 405. 

(2) Janki v. The Collector of Allahabad, (1887) 
9 All 64 (67): 1886 All W X 300. 

(3) Ohakrapani v. The Government of India, 
1922 Mad 125 (126): 42 Mad L Jour 191: 31 
Mad L Tim 88: 69 Ind Cas 743: 14 Mad L W 
529: 1921 Mad W N 805. 

Note 4. 

(1) The Secretary of State v. The Bombay Land¬ 
ing and Shipping Co, (1868) 5 Bom H C (O O) 
23. 
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in any other manner. 2 So when a successful pauper plaintiff attached and so.d, 
for costs due to her, certain property other than the property in suit, belong¬ 
ing to the judgment-debtor and the sale proceeds were paid into Court, and 
both the plaintiff and the Government solicitor applied for payment out of 
the said sum, it was held that the Government solicitor was entitled to be paid 
out in preference to the plaintiff, and that it was not obligatory on the Govern¬ 
ment to attach the fund in Court before getting payment, 3 

But though in respect of the Court-fees the Government is entitled to 
precedence among ordinary creditors, it cannot claim precedence over lien 
holders. “It is only when claims of the Crown and claims of common persons 
come into competition that the Crown is preferred. It is a matter of common 
justice and common honesty that the Crown has no more right than a common 
person to seize A’s property and apply it in or towards the discharge of a debt 
due from B.’ n Accordingly it was held that the Government could not attach 
and sell a defendant’s property for Court-fees so as to destroy the rights of a 
previous mortgagee of the defendant, 5 

5. Recovery of Court-fees by Government from party ordered to pay 
the same.—The party ordered by the Court under this rule to pay the amount 
of Court-fee due to the Government is the person who is liable to pay the same 
to the Government. The Government can proceed against that person personally 
or against his properties as the case may be. 1 

6 Mode of realisation of Court-fees.—An order under this rule for 
the recovery of the Court-fees due to the Government is equivalent to a decree 
in its favour 1 and may be executed by the Government, at its option, either 
bj r enforcing the charge on the subject-matter of the suit, or by proceeding 
in execution against the person or property of the party ordered to pay the 
Court-fee. 2 No separate suit lies for the recovery of the same. 3 See R. 13 
below. The fact that the property, the subject-matter of the suit, has ceased to 
be in the possession of the party, directed to pay the costs and has come into 
the possession of the successful party does not affect the right of the Govcrn- 


(2) Gayanoda Bala Dassee v. Butto Krishna 
Das Bairagee, (1906) 33 Cal 1040 (1045): 10 
Cal W N 857. 

(3) Srimaty Gayanoda Bala Dasee v. Butto 
Krishna Daas Bairogee, (1906) 33 Cal 1040 
(1046): 10 Cal W N 857. 

(4) Ragho Prosad v. Meua Lai, (1912) 15 

Ind Cas 177 (179, 180): 11 Mad L Tim 193: 
(1912) 1 Mad W N 311: 14 Bom L R 212: 34 
All 223: 16 Cal W N 433: 15 Cal L Jour 327: 
9 All L J 401: 22 Mad L Jour 457 [Per Sir 
John Edge at page 179—Crown and Government 
are not the same —See also 7 Mad 434 (435) ) ; 
Ramachandra v. Pitchailcanni, (1883) 7 Mad 434 
(436). 

(5) Ragho Pershad v. Mewa Lai, (1912) 15 
Ind Cas 177 (180): 11 Mad L Tim 193: (1912) 
1 Mad W X 311: 14 Bom L R 212: 34 All 223: 16 
Cal W N 433: 15 Cal L Jour 327: 9 All L J 
401: 22 Mad L Jour 457 P C: Dost Muhammad 
Khan v. Mani Ram, (1907) 29 All 537 (540): 
1907 All W N 157: 4 All L J 720 F B [Over¬ 
ruling 2 All 1961. See also Gadadhar Mandal v. 


Manaka Dassi, 1926 Cal 859 (860): 94 Ind Cas 
391 [Maintenance decreed in pauper suit with 
charge on defendant’s properties. Government 
selling said properties for Court-fees—Government s 
right is subject to maintenance charge]. 

Note 6. 

(1) See Jetha Mulchand v. Gulraj, (1884) 8 
Bom 577 (582). 

Note 6. 

(1) Jwala Sahai v. Slasiat Khan, (1904) 26 
All 346 (348): 1904 All W N 35: 1 All L J 53. 

(2) Bahui Girija Kuer v. The Secretary of 
State for India in Council, (1919) 50 Ind Cas 315 
(317): 4 Pat L Jour 166: 1921 Pat H C C 42; 
Ram Das v. Secretary of State, (1896) 18 All 
419 (421) : 1896 All W N 121. 

(3) Babui Girija Kuer v. The Secretar\i of 
State for India. (1919) 50 Tnd Cas 315 (318): 
4 Pat L Jour 166: 1921 Pat H C O 42; Ram Das 
v. Secretary of State, (1896) 18 All 419 (421): 
1896 All W N 121. 
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0.33, R.10, ment to enforce the charge. 4 When a decree is attached in execution of another 
Notes decree, the proper course, in realising the fruits of the latter decree is not to sell 

7. the former decree attached as aforesaid, but to execute the attached decree it¬ 

self at the instance of the attaching decree-holder or otherwise, as provided in 
0. 21, R. 53. This principle applies to the Government as well, and the fact of 
the Government possessing a first charge on the subject-matter of the suit 
under this rule will not entitle the Government to sell the decree passed in favour 
of the pauper plaintiff. 5 The proper method of recovering Court-fee from a 
pauper plaintiff who has obtained a decree for future maintenance, is by the 
appointment of a receiver to collect the maintenance amount and pay the 
Government the Court-fee due by the plaintiff. 6 

Tn proper cases, the decree-holder may be allowed to take out execution 
against the judgment-debtor for the Court-fee due to Government also, in case 
he lias already paid the fee to the Government, or on the Court taking suffi¬ 
cient precaution to have the Court-fee amount paid over to the Government. 7 

A sale for Court-fee wrongly believed to be due 8 or of the property of a 
third person in execution of an order for the Court-fee due to the Government 9 
is a nullity. 

An application by the Government for recovery of the amount of the 
Court-fee is subject to the Law of Limitation and must be made within 3 years 
from the date of the decree. 10 

7. Appeal.—There was a difference of opinion under the old Code as 
to whether the Government, in proceedings under the Chapter corresponding 
to this order was a party to the suit within the meaning of S. 47. 1 R. 13 now 
provides that the Government in such cases is a party within S. 47. An order 
on application by the Government for payment of the Court-fee under this 
order, will therefore now be an order under S. 47 and as such will be appeal- 
able as a decree. 2 


(4) Girija Kuer v. Secretary of Slate, (1919) 
50 I ml Cas 315 (318, 319): 4 Pat L Jour 166: 
1921 Pat H C C 42; Ram Das v. Secretary of 
Stair. (1896) 18 All 419 (421, 422): 1896 All 
W N 121. 

(5) Sec Jotindra Nath v. Dwarka Nath, (1893) 
20 Cal 111 (115). 

(6) Secretary of State for India v. Sarvepalli 
Venkata Laxmanna, 1926 Mad 565 (565): 50 Mad 
I. Jour 279: 23 Mad L W 602: 1926 Mad W N 
362: 94 Ind Cas 254: 49 Mad 567 [A portion 
of each instalment of future maintenance may he 
reserved for the decree-holder to live upon I. See 
also Rajindra v. Sundar Dibi, 1925 P C 176 
(176): 41 Cal L Jour 383: 23 All L J 634: 27 
Mom L It 849: 87 lnd Cas 295: 3 Pat L R 142: 
47 All 385: 52 Ind App 262: 49 Mad L Jour 
244: 1925 Mad W N 630: 22 Mad L W 284: 6 L 
It P C 138: 30 Cal W N 818 P C | Decree for future 
maintenance not attachable under S 60, C P C. 
But receiver may bo appointed and portion of col¬ 
lection may be paid to creditors of maintenance 
holder, see S 60, X 22]. 

(7) Surjan Kunwari v. Shantanand Gir, 1929 
All 905 (906): 118 Ind Cas 191 [A ense where 


the decree-holder was under the decree bound to 
pay Court-fee to Government and entitled to re¬ 
coup himself from the judgment-debtor]. 

(8) Balwant Rao v. Muhammad Hussain, (1893) 
15 All 324 (826): 1893 All W N 140. 

(9) Jwala Sahai v. Masit Khan, (1994) 26 
All 346 (352): 1904 All W N 35: 1 All W 
53. 

(10) The OoUector of Broach v. Desai Raghu- 
noth, (1883) 7 Bom 546 (549, 552, 553 ): OoUec¬ 
tor of Beerbhoom v. Sreehurry, (1874) 22 Suth 
W It 512 (512): 14 Bene L R 143 P B: 

v. The Collector of Tizagapatam, (1882) 4 Mad 
155 (157). See however Shamce Muhammad v. 
Moonshee Mahomed Ah' Jihan, (1869) 11 Suth W 
R 67 (68): 2 Beng L R (App) 22. 


Note 7. ... 

(1) See Note 10 to S 47, Ante; see also Shaikh 
Abdul v. Collector, 1898 Bom Print Judgt 406. 

(2) Secretary of State v. Narayan, (1911) 35 
Bom 448 (450): 13 Bom L R 686: 12 Ind Cas 
29. 
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R. 11. [S. 412] Where the plaintiff o.33iR.ll, 
paupeffaiis. w h e r 6 faffs the suit or is dispaupered, or where the NoteB 

suit is withdrawn or dismissed,— 1—3 ' 

(a) because the summons for the defendant to appear and 
answer has not been served upon him in consequence of the 
failure of the plaintiff to pay the Court-fee or postal charges 
{if any) chargeable for such service , or 

(b) because the plaintiff does not appear when the suit is 
called on for hearing , 

the Court shall order the plaintiff, or any person added as a co¬ 
plaintiff to the suit, to pay the Court-fees which would have been 
paid by the plaintiff if he had not been permitted to sue as a 
pauper. 

[1877—S. 412.] 

Synopsis. 

1. Legislative changes. 5. Costs of successful defendant. 

2. Scope of the rule. 6. The Court shall order the plaintiff to 

3. Where the suit is withdrawn or dis- pay the Court-fees. See Note 2 

missed. above. 

4. Costs. 

IFallure of Court to provide for Court-fees— Remedy. See Note 2. 

1. Legislative changes. — 

1. The corresponding section in the old Code contained a penal clause to the effect 

that if it was found that the suit is vexatious or frivolous the pauper plaintiff 
was liable to a fine not exceeding Rs. 100 or imprisonment for a term which 
may extend to a month or both. The said clause has been omitted in the 
present rule. 

2. The word “withdrawn” has been newly added. See Note 3, below. 

2. Scope of the rule.—The provisions of this rule are mandatory and 
the Court when it passes a decree in the suit must provide in that decree for 
payment by the plaintiff of the Court-fee due to the Government. 1 As to the 
remedy of the Government in case the Court omits to make an order as to Court- 
fee, see Rr. 12 and 13 below and the notes thereto. 

3. Where the suit is withdrawn or dismissed.—The old Code did not 
■contain the words “when the suit is withdrawn” and there was a conflict of 
■decisions as to whether the words “if the plaintiff fails in the suit” includ¬ 
ed also cases where the suit was withdrawn} The introduction of the words 
“where the suit is withdrawn ” has now set the conflict at rest. 

Order 33, Rule 11—Note 2. Note 3. 

(1) Ohandabai v. Kuver Saheb , (1894) 18 

(1) Secretary of State v. Bkagwanti Bibi , Bom 464 (467) (No); Collector of Kanara v. 

<(1891) 18 All 326 (329): 1891 All W N 97. Kruhnuppa, (1890) 16 Bom 77 (78, 79) (No); 

The Secretary of State for India in Council v. 
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Where Pauper Pails 


Soh. 


0 33, $.11, 
Notes 
3-6. 


It lias been held by the High Courts of Bombay 2 and Madras 3 that even 
where a suit- is dismissed on grounds other than those specified in Cls. (a) and 
(6) of this rule, the plaintiff must be deemed to have failed in the suit 
and that the Court is bound to make an order for the payment of the Court- 
tees by him to the Government. 

Where a plaint in forma pauperis is returned for presentation to the 
proper Court the plaintiff cannot, be said to have failed in the suit and, there¬ 
fore. no order for payment of Court-fee can be made under this rule. 4 Simi¬ 
larly where an application to sue as a pauper is rejected because the applicant 
is a minor and unrepresented, and no enquiry is made as to pauperism, an 
older under this rule for payment of the Court-fees from the estate of the 
minor applicant is not legal. 5 


4. Costs. It is already seen in S. 35 ante 1 that a Court can under 
certain circumstances order a next friend or a guardian of a minor to pay 
the costs of the suit personally though he is not a party to the suit. Can this 
Court in a pauper suit order the next friend or the guardian to pay the Court - 
fees due to Government ? It has been held that it can do so under the combined 
operation of S. 35 and this rule. Though the Court-fee may not be costs but 
only revenue so far as the Government is concerned, it is costs incurred by the 
party paying it, and S. 35 is wide enough to cover such a ease. 2 

5. Costs of successful defendant.—This rule makes a provision for the 
payment of Court-fees due to the Government and does not deal with the 
power of the Court to order costs of a defendant who has succeeded in a suit. 
in forma pauperis. But it does not follow that in the case of a pauper suit, 
the Court cannot order the plaintiff to pay the costs of the successful defend¬ 
ant. Orders as to costs as between the parties to the suit are governed by 
S. 35 as much in suits by paupers as in other suits. 1 


6 The Court shall order the plaintiff to pay the Court-fees .—See Note 

2 above. 


0.33, R.12. R. 12. [New.] The Government shall 

Cfo-HHU'.u may have the right at any time to apply to the Court 

apply for payment of ± U 

court-fee*. to make an order for the payment of Court-fees 

under rule 10 or rale 11. 


A 'araiian Balakrishna Kuikarni, (1905) 29 Bom 
102 (105): C Bom L R 1122 (Tea); The Secre¬ 
tary of State for India v. Bhagirathibai, (1907) 
81 Bom 10 (15): 8 Bom L R G89 F B (Yes); 
Secretary of State for India v. Surju Das, (1908) 
Pan Re No 104: 160 Pun W R 1908 (Yes). 

(2) Secretary of Stale v. Narayan Kashi Ram, 
(1911) 12 Ind Cas 29 (30): 13 Bom L R 686: 
35 Bom 448 [Undor tho now Code]. But 
see Collector of Kanara v. Krishnappa, (1890) 
15 Boin 77 (78, 79) [Under the old Code—Over¬ 
ruled in 31 Bom 10 F BJ. 

(3) Collector of Vizagapatam v. Abdul Kharim, 
( 1697) 21 Mad 113 (114): 8 Mad L Jour 4; 
Reforenco undor Court Fees Act, S 5 (1894) 4 
Mad L Jour 98 (99). 

t4) The Collector of Ratnagiri v. Janardhan 


Vithal Kamal, (1881-82) 6 Bom 590 (592): T 
Ind Jur 36. 

(5) Amichand Talakchand v. Collector of Shola- 
pur, (1889) 13 Bom 234 (236). 

Note 4. 

(1) See N 19, S. 35, ante; see also Brijessttrte 
Dossia v. Kishore Dass, (1876) 25 Suth W R 
316 (316). 

(2) Elumalai Naicker v. Kuppammal, 1931 Mad 
249 (250, 251): 1930 Mad W N 289: 58 Mad 
L Jour 623: 31 Mad L W 633: 53 Mad 716: 128 
Ind Cns 156. 

Note 5. 

(1) Jetha MtUchand v. Qulraf Jatrvp, (1884)' 
8 Bom 577 (579): F B. z 


k 
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Synopsis. 

1. Scope of the rule. 2. Appeal. 

1. Scope of the rule. —This rule is new and entitles the Government 
to apply to the Court at any time to make an order under R. 10 or R. 11. 1 In 
the undermentioned case 2 it was held that the present rule being a rule of proce¬ 
dure had a retrospective effect and applied to cases of dismissal of suits before 
the new Code came into force. 

2. Appeal. —An order passed on an application by the Government 
under this rule for payment of Court-fee is an order under S. 47 and is there¬ 
fore appealable. 1 See Note 7 to R. 10, ante. 


to 


R. 1 3. [New.] All matters arising between the Govern¬ 
ment and any party to the suit under rule 10, 
he rule 11 or rule 12 shall be deemed to be ques¬ 
tions arising between the parties to the suit 
within the meaning of section 47. 


Government 
deemed a party . 


Synopsis. 


1. Scope and object of the rule. 


1. Scope and object of the rule. —This rule is new. It sets at rest the 
conflicting rulings of the several High Courts under the old Code as to whether 
the Government is to be deemed a party to the pauper application and suit. 
(See Note 7 to R. 10.). Questions arising under Rr. 10 to 12 between the Govern¬ 
ment and any of the parties are now questions to be determined under S. 47 and 
therefore this rule operates as a bar to the institution of an independent suit 
whether by the Crown or any other party with reference to such matters. 1 


R. 14. 


Copy of decree to 
sent to Collector . 


[New.] Where an order is made under rule 10, 
rule 11 or rule 12, the Court shall forthwith 
e cause a copy of the decree to be forwarded to 
the Collector. 


0.33, R.12, 
Notes 
1 — 2 . 


0.33, R13, 
Note 1. 


0.33, R.14, 
Note 1. 


Synopsis. 

1. Scope of the rule. 

1 Scope of the rule. —All that the Court should do under this rule is to 
send to the Collector a copy of the decree which it has passed and which con¬ 
tains an order that the plaintiff shall pay a certain sum to Government. What 
the Collector does after the receipt of the copy is no concern of the Court and 
the Court cannot forward the decree to him with a direction to collect the 
sum payable by plaintiff. 1 


Order S3, Rule 12—Note 1. 

(1) The cases under the old Code in the absence 
of such a provision were conflicting, see Secretary of 
State, In re, (1878) 2 Cal L Rep 461 (462) lGo¬ 
vernment could not apply] ; Collector of Ganara 
v. Kriehnappa Hedge, (1891) 15 Bom 77 (79) 
(Con). See also Secretary of State v. Narayan 
Balkriehna, (1905) 29 Bom 102 (103, 106): 6 
Bom L R 1122. 

(2) Secretary of State v. Narayan, (1911) 12 
Ind Cas 29 (30): 35 Bom 448: 13 Bom L R 686. 


Note 2. 

(1) Secretary of State v. Narayan, (1911) 12 
Ind Cas 29 (30): 35 Bom 448: 13 Bom L R 
686 . 

Order S3, Rule 13—Note 1. 

(1) Qirija Kuer v. Secretary of State, (1919) 
50 Ind Cas 315 (318): 4 Pat L Jour 166 : 1921 
Pat H C C 42. 

Order 33. Rule 14—Note 1. 

(1) Panalal Jagannath v. Collector of Mandalay, 
1930 Rang 342 (348): 8 Rang 294: 127 Ind Cas 
606. 


C.P.C.—322 


/ 
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Bar of Subsequent Application 


Sch. 


0.33, R.15. 
Notes 
1 - 2 . 


R. 1 S. [S. 413.] An order refusing to allow the applicant 

to sue as a pauper shall be a bar to any subse¬ 
quent application of the like nature by him in 
respect of the same right to sue; but the appli¬ 
cant shall be at liberty to institute a suit in the 
ordinary manner in respect of such right, pro¬ 
vided that he first pays the costs (if any) in¬ 
curred by the Government and by the opposite party in opposing 
his application for leave to sue as a pauper. 


Refusal to allow ap 
plicant to sue as pau¬ 
per to bar subsequent 
application of like 
nature. 


[1877—S. 413; 1859—S. 310.] 

Synopsis. 

1. Scope of the rule. default. 

2. Bar to subsequent application. 4. “Right to sue.’’ 

3. Dismissal of an application for 5. Costs incurred. 


Pauper appeal. See Note 1, Pt. (4). 

1 Scope of the rule.—The rule provides that an order refusing an 
application to sue in forma pauperis shall operate as a bar to a similar subse¬ 
quent application. It does not, however, bar a subsequent suit provided the 
costs ot the Government and of the opposite party are paid. 1 Nor does the 
refusal of the pauper application bar an application for a review of that order. 2 
As to whether the Court can, after the refusal of the application, allow the 
pauper applicant to pay the requisite Court-fee within a time to be fixed by it 
and validate the plaint, see Note 10 to S. 149, and the case cited below. 3 

Tlie provisions of this rule apply also to applications for leave to 
appeal as a pauper. 4 

2. Bar to subsequent application.—The rule specifically provides that 
an order “ refusing” the pauper application will operate as a bar to a subse¬ 
quent application of the like nature in respect of the same right to sue. R. 7, 
ante, empowers the Court under the circumstances mentioned therein, either to 
allow or refuse to allow an application to sue as a pauper. There is a conflict 
of opinion as to whether an order of rejection of an application under R. 5 
of this Order is an order of “refusal” within the meaning of this rule. 
Tn At ul Chandra Sen v. Peary Mohun, 1 it was observed by the 


Order 33, Rule 16—Note 1. 

(1) Nam ini Kuar v. Makhan Lai, (1895) 17 All 
526 (528): 1895 All W N 106; Narain Singh v. 
Jasivant Singh (1899) 21 All 359 (360, 361): 
1899 All W N 123 (O 2. It 2 is no bar|; 
Keshav Ramchandra v. Krishna Rao, (1896) 20 
Bom 508 (510); Aubhoya Ohurn v. Bissesstvari, 
(1897) 24 Cal 889 (890); Indri v. BalkUhen, 
(1917) 39 Ind Cas 942 (943) All; Mahadeo Sahai 
v. Secretary of State. 1932 All 312 (314): 1932 
All L J 254: 140 Ind Cas 125. 

(2) Adarji Edulji v. Manikji Edulji, (1880) 4 
Bom 414 (415) ; Mahomed Gazee v. DuUab Dibce, 
(1870) 11 Suth W It 22 (22, 23): 5 Beng L R 
318 Note; In the matter of Rani Umasundari, 
(1903) 5 Beng L R App 29; TJmda Bibi v. Naimu 
Bibi. (1898) 20 All 410 (411): 1898 All W N 
95 [No Court-fee is payable on an application for 


review like the plaint]. 

(3) Mrinalini Dtbi v. Tinkori Debi, (1912) 14 
Ind Cas 297 (298): 16 Cal W N 641 [Following 
24 Cal 889]. 

(4) Bal Ful v. Manorbhai, (1898) 22 Bom 849 
(859) [Farran, G J dissenting as to the reason¬ 
ing]; Sheik Buffati v. Kollo Khan, (1905-06) 3 
L B R 194 (195). See also Allah Bux v. Mordar, 
(1911) 11 Ind Cas 160 (160): 4 Sind L R 263 
[The applicant can file a fresh appeal]. 

/ Note 2. 

(1) (1916) 33 Ind Cas 812 (813): 20 Cal W 
N 669. See also Khondar Ali Afzal v. Puma 
Chandra Tewari, 1924 Cal 1039 (1039): 40 Cal 
L Jour 188: 84 Ind Cas 703. 


h. 


I. Bar op Subsequent Application 2571 

High Court of Calcutta that there is no distinction between an order of rejec¬ 
tion under R. 5 and an order of refusal under R. 7 and both kinds of orders 
alike bar a subsequent application under this rule. 

The order in that case was, however, one passed after evidence and, 
therefore, presumably one passed under R. 7. 2 The High Courts of Allahabad, 3 
Bombay. 4 Lahore, 5 Madras 6 and Rangoon 7 have, on the other hand, held that 
the bar under this rule does not extend to an order of rejection passed under 
R. 5. It is submitted that the latter view is correct. 

An order returning the application for presentation to the proper Court 
does not amount to an order of refusal within the meaning of this rule. 8 

The bar under this rule being one which affects the jurisdiction of the 
Court to entertain a fresh application, the Court is bound to take notice of it 
although it is raised at a late stage in subsequent proceedings. 0 

3. Dismissal of an application for default. —According to the High 
--Court of Calcutta 1 a dismissal of an application for default of appearance 
operates as a bar to the entertainment of a fresh application under this rule. 
But according to the other High Courts 2 such a dismissal does not amount to 
an order of refusal within the meaning of this rule and a second application is 
not barred. 

In Ranchod Marar v. Bezanji 3 it was held by the High Court of Bombay 
that an order rejecting the application as the applicant did not wish to proceed 
with the same amounted to an order of refusal within the meaning of the corre¬ 
sponding S. 409 of the old Code and barred a second application. This view 
was followed in the undermentioned cases by the High Courts of Calcutta 4 and 
Lahore. 5 The High Court of Rangoon 6 has, however, taken a contrary view. 

4. “Right to sue.” —The words “right to sue” and “cause of action” are 
intended to cover the same ground, consequently if the cause of action for a 
second application to sue as a pauper is different or arose subsequent to that 
in the prior application, the bar under this rule cannot apply. Thus where 
A sued in forma pauperis for maintenance against her husband, and her appli- 


(2) See the observations in respect of that case 
in Alt Bal Knar v. Shib Das , (1920) 56 Ind Cas 
207 (208) : 1 Lah 151. 

(3) Ohattarpal Singh v. Raja Ram, (1885) 7 
All 661 (664): 1885 All W N 156: 10 Ind Jur 
70 F B. 

(4) Ramchod Aloror v. Bezangi Edulje, (1896) 
20 Bom 86 (94, 95). 

(5) Mus8amat Bal Kaur v. Shib Das, (1920) 
56 Ind Cas 207 (208): 1 Lah 151. 

(6) Krishnamurthy v. Ramayga . 1926 Mad 875 
(876): 51 Mad L Jour 79: 96 Ind Cas 962: 
50 Mad 63. 

(7) A(aung Since Tha v. Ma V Kra Zan, 1932 
Rang 195 (196): 10 Rang 475: 140 Ind Cas 162 
[1926 Rang 200: 42 Ind Cas 803 F B and 1929 
Rang 128 were held overruled by 1932 Rang 107 
F B]. 

(8) Skinner v. Orde, (1874) 6 NWPHC 225; 
MuL Ohandra Sen v. Peary Mohan, (1916) 33 
Ind Cas 812 (813): 20 Cal W N 669. 


(9) Ranchod Morar v. Bezanji Edulji, (1896) 
20 Bom 86 (96). 

Note 3. 

(1) Khondkar A'<i Afzal v. Puma Chandra 
Tcwari, 1924 Cal 1039 (1040): 40 Cal L Jour 
188: 84 Ind Cas 703. 

(2) But see Kedar Nath v. Tula Bibi, (1906) 
10 Cal W N Civ (104-N); Chinnammal v. Pa- 
pathiamma, 1925 Mad 986 (987) : 85 Ind Cas 
982; Bhoj Singh v. Mahakonwer, (1868) 3 Agra 
Mis 1; Achru v. Ditta Mai, 1896 Pun Re No 64; 
Maung Aung Tun v. Ma E Kin , 1924 Rang 161 
(161): 2 Bur L Jour 217. 

(3) (1896) 20 Bom 86. 

(4) Baroda Dasi v. TJpendra Nath, (1919) 52 
Ind Cas 562 (563) Cal. 

(5) Begum v. Joffnr Hussain, 1924 Lah 312 
(313): 73 Ind Cas 897. 

(6) Ala E Tltai v. V Utnai , 1931 Rang 79 
(80): 131 Ind Cas 64. 


0.33, R15, 
Notes 

2—4. 
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Costs 


Sch. 


0.33, £.15, 
Notes 
4-5. 


0.33, R.16, 
Notes 
1 — 2 . 


cation to sue as a pauper was dismissed as disclosing no cause of action, it was 
held that a second application to sue as a pauper for the maintenance which 
fe due subsequent to the dismissal of the prior application, was not barred. 1 

5. Costs incurred. —The old Code did not contain any provision as to 
the payment of the costs of the opposite party. Under the present rule the 
pauper applicant can file a fresh suit only if he pays the costs of the Govern¬ 
ment and also of the opposite party. 1 

[S. 415.] The costs of an application for permis¬ 
sion to sue as a pauper and of an inquiry into 
pauperism shall be costs in the suit. 

Synopsis. 

1. Costs of amendment. 2. Security for costs. See R. 8, Note 3. 

1. Costs of amendment. —AVhere leave to sue in forma- pauperis is 
granted and thereafter the plaintiff applies for the amendment of the plaint, 
it is not competent for the Court after allowing the amendment to direct him 
to pay the costs of the amendment, and then dismiss the suit for default of 
payment of such costs. 1 The High Court of Rangoon has held, that an order 
making the payment of the costs of the adjournment, a condition for allowing 
time for amendment of the plaint, can be made. 2 

2 Security for costs— See R. 8, Note 3. 


R. 10 . 

Costs. 


0. 34, R. 1. 


ORDER XXXIV. 

Suits relating to Mortgages of Immoveable Property. 

E. 1. [New; Act IVof 1882, S. 85.] Subject to the provisions 
„ of this Code , 4 all persons having an interest 

Parties to suits for ' . 1 . 

foreclosure, sale and either in the mortgage-security or in the right 
redemption. of redemption 5 shall 19 be joined as parties to 

any suit 6 relating to the mortgage. 

Explanation .—A puisne mortgagee may sue for foreclosure 
or for sale, without making the prior mortgagee 10 a parly to the 
suit; and a prior mortgagee need not be joined in a suit to 
redeem a subsequent mortgage. 

[See 0. 1, Er. 1, 3, 9 and 10; 0. 31, E. 1.] 


Note 4. 

(1) Ratanamala Dnsi v. Kamatohya Nath Sen, 
(1920) 57 Ind Cas 9 (10): 31 Cul L Jour 351. 

Note 5. 

(1) See also Jetha Mulchand v. Ovlraj Jaarup, 
(1884) 8 Born 677 (579); Puthia Yalappit Barga 
alias Kvnhunna Umma v. Vcloth Asscnar, (1902) 
25 Mad 733 (735): 12 Mad L Jour 405 [Govern¬ 
ment entitled to first chargo]; Pran Kristo v. Col¬ 


lector of Moorshidabad, (1871) 15 Suth W R 205 
(206), (Do.). 

Order 33, Rule 16—Note 1. 

(1) Ambaji Balwant v. Hanmant Rao Bajirao, 
1922 Bom 385 (385): 24 Bom L R 924: 47 Bom 
104: 69 Ind Cas 207. 

(2) IAm Pin Sin v. Eng Wan Hock, 1928 Rang 
306 (307): 6 Rang 561. 


Parties to Suits on Mortgage 
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.1. 


Synopsis. 

1. Suits relating to mortgages. 

2. Transfer of Property Act, S. 85. 

3. Scope and object of the rule. 

4. “Subject to the provisions of this Code.” 

5. “Persons having an interest either in 

the mortgage security or in the 
right of redemption.” 

6. Parties to a suit for foreclosure, sale 18. 

or redemption. 19. 

7. Trustees, executors or administra- 20. 

tors. 

8. Benamidar. 21. 

9. Sub-mortgagee. 22. 

10. Prior mortgagees—Explanation. 


0. 34, E. 1 

11. Mahomedan co-heirs. Note 1. 

12. Joint Hindu family. 

13. Assignee of mortgage. 

14. Receiver in insolvency. 

15. Lessee. 

16. Landlord. 

17. Kanomdar. 

Parties to appeals. 

Effect of non-joinder. 

A person cannot be both a plaintiff and 
a defendant. 

Joinder of parties. 

Revision. 


Adverse claimants. See Note 5, Pts. (3) to 
(16). 

Contingent or reversionary interests. See 
Note 6, Pt. (2). 

Decree not affecting interests of persons not 
impleaded. See Note 19, Pts. (8) and 
(12) to (32). 

Interest under customary law. See Note 12, 
Pt. (18). 

Necessary or proper parties. See Note 21, 
Pts. (2) and (3). 


Notice now immaterial. See Note 2. 

Puisne mortgagee’s rights and duties. See 
Note 19. 

Rival claimants of deceased mortgagee’s 
estate. See Note 5, Pts. (17) to (18). 
See also Note 6, F.-N. (4). 

Suits confined to part of hypotheca. See 
Note 6, Pts. (18) to (20-a). 

Suit for contribution. See Note 6, 
F.-N. (21). 


1. Suits relating to mortgages. —This order is new. It incorporates, 
with certain alterations, Ss. 85-90, 92-94, 96, 97 and 99 of the Transfer of Pro¬ 
perty Act of 1882 which dealt with the procedure governing suits relating 
to mortgages. The chief objects with which this Order was enacted were:— 

(1) To set at rest the conflict of decisions under the Transfer of Pro¬ 
perty Act, 1882 as to whether an application for an order 
absolute after a preliminary decree for sale was an application 
in execution or was one in the suit itself for a further decree. 
(It is now made clear that the application is for a further 
decree.) 


(2) To put an end to the conflict of decisions as to the applicability 

of Art. 178 (now Art. 181) of the Limitation Act, to applications 
for orders absolute, in mortgage suits. 1 (It is now established 
that Art. 181 applies to an application for a final decree.) 

(3) Under the Transfer of Property Act there was no provision for 

the passing of a final decree where payment was made in accord¬ 
ance with the preliminary decree. This omission has been 
rectified in this Order. 


In suits relating to mortgages, Courts should be guided by the provisions 
of 0. 34 and not by the English practice. 2 The High Court on its original 


Order 34, Rule 1—Note 1. (2) Ahu Jnfar v. Raghoindra Partab Sakai 

(1) Andook Ohand v. Sarat , (1911) 11 Ind 192G Oudh 113 (114): 2 Oudh W N 826: 91 Ind 
Cas 943 (945): 38 Cal 913: 16 C W N 49. Cas 258. 
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1—3. 


Parties to Suits on Mortgage Sch. 

side is also governed by these provisions. 3 

This order applies not only to mortgages of immoveable property but 
also to mortgages of chattels 4 and to charges 5 see R. 15 below. 

2. Transfer of Property Act, S. 85.—This rule corresponds to 
S. 85 of the Transfer of Property Act with the following material alterations:— 

(1) The words "all persons having an interest either in the mortgage 

secuiity or in the right of redemption"’ have been substituted 
for the words "All persons having an interest in the property 
comprised in a mortgage.” 

(2) The words "provided that the plaintiff has notice of such interest” 

which occurred at the end of S. 85 have been omitted. 
t3) An "explanation” has been added. 

The omission of the proviso to S. 85 in the present rule shows that a 

person may be a necessary party to a mortgage suit though the plaintiff may not 

be aware of that person’s interest in the mortgaged property. 1 Cases under 

b. 85 of the Transfer of Property Act bearing on the question of notice are 
only of academic interest now. 2 

The other effects of the changes introduced by the rule have been dis¬ 
cussed in their proper places in the commentary on this rule. 

3. Scope and object of the rule.—The object of the present rule as to 
joinder of parties in mortgage suits is to avoid multiplicity of suits. 1 The 
rule applies only to suits relating to mortgages ( i.e ., suits for sale, foreclosure 
or redemption) and to suits to enforce charges but not to suits for ejectment. 2 
The rule does not prohibit the joining of any party but merely lays down 
that all persons interested in the mortgage security or in the right of redemp¬ 
tion should be made parties. 3 


(3) Surat Chandra Roy Ghowdhury v. Naha - 
]>iet, (1910) 37 Cal 907 (910): 8 Ind Cas 1142. 

(4) Afahomaya Debt v. Ilaridaa Haidar , (1915) 
27 Ind Cns 400 (400): 19 Cal W N 208: 20 
Cal 1j Jour 183: 42 Cal 455. See also Note 20 
to It. 2; Cooperative Hindustan Bank , Ltd. v. 
Sure.ndra Nath Dey, 1932 Cal 524 (533): 36 Cal 
W N 203: 59 Cal 607: 138 Ind Cas 852 [Rule 
as to costs applicable to mortgage of chattels]. But 
see opiriat Assiynee of Bombay v. Chunni Ram 
Afoti Lai, 1933 Bom 51 (54. 55): 34 Bom L R 1615 

(5) Atanyal Prasad v. Chandra AfaU , (1905) 1 
Nag L R 117 (120). 

Note 2. 

(1) Jaddo Knar v. Sheo Shankar Ram , 
(1910) 7 Ind Cas 902 (904): 33 All 71: 7 All 
L J 945. 

(2) Basiruddin v. Debendro . (1908) 12 Cal W 
N 911 (913): Ram Taran Gosxvami v. Rames • 

war Alalia , (1907) 6 Cal L Jour 719 (722): 11 
Cal W N 1078; Ram Avtar Sinyh v. Chowdhuri 
Nursinyh Narain Sinyh , (1877-78) 3 Cal L Jour 
12 (13, 14); Jian v. G opadya, (1909) 3 Ind 
Cas 570 (571): 5 Nag L R 117; Haiti Jha v. 
Lai Sinyh. (1915) 27 Ind Cns 425 (427) Cal; 
Rayho Ram Sinyh v. Rajani Kanta Banerjee , 
(1915) 29 Ind Cns 752 (753): 21 Cal L Jour 
452; Sheo Shanker Ram v. Jaddo Kunwar, (1914) 
24 Ind Cas 504 (500): 18 Cal W N 968: 16 


Mn<l L Tim 175: 1014 Mnd W N 593: 1 Mad 
L W 645: 20 Cal L Jour 282: 36 All 383: 12 
All L J 1173: 16 Bom L R 810: 41 Ind App 
216 I* C; Bijai Bahadur Singh v. Mew a Lai and 
Lachminarain, (1899) 21 All 195 Note; Ramnath v. 
Bachman, (1899) 21 All 193 (194): 1899 All 
W N 27; Sitla Baknh Singh v. Meu-a Lai, 1899 
All W N 34 (34). 

Note 3. 

(1) Mata Din v. Kazim Ilutain, (1891) IS 
All 432 (459) P B; Balmakund v. Mussamut 
Sangari, (1897) 19 All 379 (381): 1897 All W 
N 94; Lata Sura} Prasad v. Gnlab Chand, (1901) 
28 Cal 517 (530): 5 Cal W N 640; Ookul Chandra 
Bog v. Ra.iheswari Chowdhurani, (1911) 11 Ind 
Cas 826 (826): 14 All L J 108; Shahsaheb Sab- 
dar Ah v. Sudashiv, (1919) 51 Ind Cas 223 
(224): 43 Bom 575: 21 Bom L R 369; Rama- 
taganintgar v. Maharaja of Yenkatagiri, 1927 P 
C 32 (36): 51 Ind App 68: 50 Mad 180: 8 
Fat L Tim 307: 1927 Mad W N 261: 29 Bom 
I, R 805: 45 Cal T, Jour 395: 31 Cal W N 
670: 39 Mnd I, Tim 224: 25 Mnd L W 621: 100 
Ind Cns 86: 52 Mnd L Jour 338 P 0; Parshadi Lai 
v. Laiq Singh, 1924 All 107 (108): 21 All L J 
701: 5 L R All (Civ) 31: 74 Ind Cns 943. 

(2) Armugham Pillai v. Rathana Pillag, (1909) 

1 Ind Cas 560 (5G0): 9 Cr L Jour 809. 

(3) Tej Singh v. Patiram, (1920) 55 Ind 0a» 
433 (434) Nag. 
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4. “Subject to the provisions of this Code”. —This expression has 
been substituted for the, words ‘ ‘ Subject to the provisions of the Code of 
Civil Procedure, S. 437” (Now 0. 31, R. 1) which occurred in the Transfer 
of Property Act, S. 85. Hence the present rule is subject not only to O. 31, 

R. 1 but also to other provisions of the Code, as, for instance, 0. 1, R. 9 1 or 
0. 30. (Suits by or against firms.) 2 

5. “Persons having an interest either in the mortgage security or in 
the right of redemption”. —Under S. 85 of the Transfer of Property 
Act the plaintiff in a suit relating to a mortgage was bound to implead all 
persons having an interest in the “Property comprised in the mortgage”. 
This gave rise to a conflict of decisions. According to one view the words 
“Property comprised in the mortgage” referred to the interest , as distin¬ 
guished from the physical property which the mortgagor was competent to 
transfer by way of mortgage at the date of the transaction. 1 In other words, 
no person, according to this view, who had no interest either in the mortgage 
security or in the right of redemption could be made a party. The High Court 
of Allahabad, on the other hand, held that the word “property” meant the 
physical property mortgaged and that it was therefore necessaiy to implead all 
persons claiming interest in the property though they had no interest in the 
mortgage security or in the right of redemption. 2 The present rule has adopted 
the former view and the Allahabad view is now no longer law. 

All the High Courts were, however, agreed, even in cases coming under 

S. 85 of the Transfer of Property Act, that a person claiming adversely to the 
mortgagor and the mortgagee, i.e., a person claiming a paramount title was 
not a necessary or a proper party to a suit relating to a mortgage. 3 The 
same principle has been held to apply under the present rule also. 4 Thus a 
person impleaded as the legal representative of a deceased mortgagor cannot 
have a paramount title to the property which he sets up adversely to the mort- 


Note 4. 

(1) Parshudi Lai v. Laiq Singh, 1924 All 107 
(108) : 21 All L J 701: 5 L R All Civ 31: 74 
Ind Cas 943. See also Haidar Ali Khondkar 
v. Mahumed Sufiud-din Kazi, 1932 Cal 34 (35, 
36): 54 Cal L Jour 113: 134 Ind Cas 1068. 
See also Note 19, Pt. (3) below. 

(2) Ilardwari Mai v. Atherton West, (1911) 
12 Ind Cas 629 (630) All. 

Note 5. 

(1) Jaggeswar Dutt v. Bhuban Mohan Mitra, 
(1906) 33 Cal 425 (432): 3 Cal L Jour 205. 

(2) Mata Din v. Kazim Husain, (1891) 13 

All 432 (461, 462). 

(3) Jaggeswar v. Bhuban Mohan, (1906) 33 

Cal 425 (440): 3 Cal L Jour 205; Khairati v. 
hunni Begam, (1908) 30 All 240 (242): 1908 
All W N 100: 5 All L J 604; Joti Prasad v. 
Aziz Khan. (1909) 31 All 11 (12, 13): 1908 

All W N 263: 5 Mad L Tim 47: 1 Ind Cas 
53: 6 All L J 5. 

(4) Punjab National Bank v. Adamji Look- 
manji, 1927 Sind 265 (266, 267): 100 Ind Cas 
195; Mehdi v. Walayat Husain, 1930 Oudh 97 
(99): 7 Oudh W N 25: 121 Ind Cas 277: 5 
Luck 658; Maung San Myaing v. O Pon Oyaw, 


1924 Rang 240 (240): 2 Rang 106: 80 Ind Cas 
753; Rainasamg Piling v. Marimuthu Qoundan, 
1928 Mad 764 (767); Yenkatanarayana v. Ra- 
manna, 1927 Mad 945 (946): 106 Ind Cas 574; 
i\ amberumal Cliettg v. Raghavaehnriur, 1921 
Mad 701 (704): 14 Mad L W 563: 71 Ind 
Cas 390 (Investigation of mortgagor's title to 
land is not necessary] ; Nirode Kanta v. Nri- 
gendrakumur, 1926 Cal 1192 (1192, 1193): 96 

Ind Cas 698: Bhuban Mahan v. Co-operative 
Bank, 1925 Cal 973 (976, 978): 29 Cal W N 
784: 88 Ind Cas 866; Tinkarhi Dusee v. Na- 
rendranath, 1932 Cal 512 (513): 59 Cal 548: 
138 Ind Cas 671: Larhmi Naragan Marwari v. 
Bhagwnt Singh, (1920) 58 Ind Cas 33 (34): 
1 Pat L Tim 629; Satagauda Appanna v. Sala- 
pa Dari Cauda. (1920) 57 Ind Cas 577 (578): 
44 Bom 698: 22 Bom I, R 815; Dudali Uayal v. 
Bela Bibi, (1920) 54 Ind Cas 806 (806) Cal; 
Keshobati Kumari v. Satganiranjan Chakrabarty, 
(1918) 47 Ind Cas 179 (187): 1918 Pat II C 
C 305; Copal Chandra Shah v. Jadu Moni Dnssi, 
(1911) 11 Ind Cas 201 (202): 15 Cal W N 
915; Brael ,{■ Co v. Kesheorao, 1926 Nag 67 
(68 ): 89 Ind Cos 446 [Mortgage suit—Person 
entitled to redeem, but setting up paramount 
title in himself cannot be added as a party under 
O. 1. It. 10]; Brij Lai and Sons v. Punjab 
and Kashmir Bank. Ltd, (1932) 33 Pun L R 
240 (241): 136 Ind Cas 728. 
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gugor, determined in the suit. 5 A person who, in a redemption suit, claims 
the right of redemption in opposition to the plaintiff cannot be said to be claim¬ 
ing <i title paramount to that of the mortgagor and the mortgagee and mav be 
a proper party to the suit. 6 The High Court of Madras seems to draw a dis¬ 
tinction between a suit for redemption and a suit for the enforcement of a 
mortgage and is inclined to hold that persons claiming the property adversely 
to the mortgagor and mortgagee can be joined as parties to a suit for redemp- 
1 ion. * But the judgments in these cases do not show why the general rule as 
to the exclusion of questions relating to paramount or adverse title from mort¬ 
gage suits should not apply to suits for redemption. On the other hand, it lias 
been held by the Patna High Court* that even in suits for redemption persons 
asserting a paramount title to the mortgaged property should not be joined as 
parties. Where a person asserting a paramount title to the property has been 
erroneously made a party to a suit relating to a mortgage, he should be dis- 
cbarged from the suit. 9 But an objection on the ground of the joinder of such 
a person is not one affecting jurisdiction but is only an irregularity in the 
matter of the joinder of parties and can be cured under S. 99 of the Code. 10 
Where, therefore, a party allows the suit to go on and the Court adjudicates on 
his claim to paramount title he will be bound by the decision and cannot sub¬ 
sequently contend that the question was not within the purview of the suit. 11 


(5) .1/ V A L Viswanathan Ohettiar v. Ma 
Aye. 1926 Rang 208 (209): 4 Rang 214: 98 
Iud Cus 11; Md Iqbal v. Labha Mai, 1930 Lah 
10(58 (1069): 122 Ind Cas 575: 31 Pun L R 
998; Kalidas Ron v. Girindra Mohan, 1921 Cal 
343 (343): 33 Cal L Jour 301: 25 Cal W N 
192: 63 Ind Cas 92; Punjab National Bank, Ltd 
v. Firm of Adumji Lookmunji and Sons, 1927 
Sind 265 (266, 267): 100 Ind Cas 195; Ruk- 
muni Animal v. Ankama Naidu, 1926 Mad 744 
(746): 23 Mad L W 664: 96 Ind Cas 26: 1926 
Mad W N 938; Gobardhan v. Manna Lai, (1918) 
46 Ind Cas 559 (560): 16 All L J 639: 40 All 
584; Syam Peary Dassya v. Eastern Mortgage 
and Agency Co, Ltd, (1917) 40 Ind Cas 865 

(888) Cal; Itadha Kunwar v. Reoti Singh, (1916) 
35 Ind Cas 939 (940): 14 All L J 1002: 43 
Ind App 187: 38 All 488: 20 Cal W N 1279: 
20 Mad L Tim 211: (1916)' 2 Mad W N 220: 
31 Mad L Jour 571: 18 Horn L R 850: 24 Cal 
L Jour 303: 5 Mad L W 456 PC; Sukh Kunwar 
Chundur v. Bhngwani, (1914) 25 Ind Cas 233 
(235): 12 All L Jour 1088; Maharaj Singh v. 
Lachman Das, (1914) 24 Ind Cas 871 (872): 1 
Oudh L J 261; Joti Prasad v. Aziz Khan, (1909) 
.31 All 11 (13): 6 All L J 5: 5 Mad L Tim 47: 
1908 All W N 263; Ghanshyam Das v. Ragho 
Singh, 1931 Pat 64 (68): 11 Pat L Tim 898: 
130 Ind Cas 257: 10 Pat 234; Bisnath Miser v. 
Mt Ram Kali, 1927 Oudh 607 (608): 102 Ind 
Cas 435; Rumanna v. Venkatanarayana, 1927 Mad 
301 (304): 52 Mad L Jour 52: 25 Mad L W 
238: 38 Mad L Tim 20: 99 Ind Cas 468; Asma- 
tul tali v. Gamir, 1929 Cal 672 (673): 33 Cal 
W N 659; Priya Sakhi v. Beresliwar Samant, 
(1917) 37 Tnd Cas 277 (281): 44 Cal 425: 21 
Cal W N 177: 27 Cal L Jour 212; Krishna Ayyar 
v. Muthukumaraswamiya, (1906) 29 Mad 217 

(224); Sitla Baksh v. Lalta, (1902) 5 Oudh Cas 
94 (95); ,1 ago Mohan v. Duadoong, (1908) 12 
Cal W N 94 (95. 96). But see Nafar Ohandra 
v. Iintnamala Deli, (1910) 7 Ind Cas 921 (922): 
15 Cal W N 66: 13 Cal L Jour 85. See also 
Sonubannessa v. Abdul Hamid, 1932 Cal 12 (13): 
35 Cal W N 510: 58 Cnl 1222: 134 Ind Cas 892; 
D'bi Baksh Singh v. Purshotam Das, (1916) 36 


Ind Cas 64 (65): 3 Oudh L J 322: 19 0 0 58 
(Mortgage suit against father, manager of Hindu 
joint family—Sons impleaded—Sons can contend 
that the mortgage does not bind the family estate]. 

(6) Fateh Din v. Ram Rukha, (1910) 8 Ind 
Cas 225 (226): 32 Pun L R 1910; Bhoop Singh 
v. Narsingh Rai, (1868) 3 Agra 144; Basdeo 
Prasad v. Dwarika Pandey, 1924 Patna 234 (234): 
2 Pat 805: 83 Ind Cas 478. 

(7) Pumulli Manakal Narayanan v. Venfcfta- 
jela Aiyar, (1917) 40 Ind Cas 414 (414): 6 
Mad L W 615: 1917 Mad W N 417. See also 
In re Krishnaswami Pathan, (1910) 8 Ind Cas 
885 (886): 9 Mad L Tim 173. 

(8) Loknath Singh v. Santokhi Misser, 1927 
Pat 45 (45): 7 Pat L Tim 737: 97 Ind Cas 415: 
27 Cr L Jour 1240. 

(9) -7 C Galstaun v. Abid Husain, 1924 Oudh 
19 (23): 10 Oudh L J 263: 73 Ind Cas 428; 
Nirode Kanta v. Nripendra Kumar, 1926 Cal 1192 
(1192, 1193): 96 Ind Cas 698; Bhagirathi Dass 
v. Bales war Bhagirati, (1913) 19 Ind Cas 686 
(688): 17 Cal W N 877: 19 Cal L Jour 155: 41 
Cal 69. 

(10) Balaji v. Pamfiirang, 1928 Nag 306 
(307); Bhuban Mohan Ghose v. Oo-operative 
IIindusthan Bank, Ltd, 1925 Cal 973 (976, 978): 
29 Cal W N 784: 88 Ind Cas 866; Pumalli Mana¬ 
kal Narayanan v. Venkitajela Aiyar, (1917) 40 
Tnd Cas 414 (414): 5 Mad L W 615: 1917 Mad 
W N 417. 

(11) Galstaun v. Abid Husain, 1924 Oudh 19 
(23): 10 Oudh L J 263: 73 Ind Cas 428; Adam 
Khan v. Dattaram, 1921 Nag 67 (68): 17 Nag 
L R 176; Sadhu Beliere v. Debakar Tarai, 1929 
Pat 678 (679): 10 Pat L Tim 645: 121 Ind Cas 
353: 9 Pat 539; P Sami Gurukkal v. Thirupa- 
thiya, 1924 Mad 193 (196): 18 Mad L W 288: 
72 Ind Cas 798; Priya Sakhi v. Bereshwar Sa¬ 
mant, (1917) 37 Ind Cas 277 (281): 21 Cal W 
N 177: 44 Cal 425: 27 Cal L Jour 212; Basdeo 
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.Moreover, the rule as to the exclusion of paramount title is not an inflexible 
one and, in proper cases, persons asserting a paramount title to the property can 
be conveniently made parties to a mortgage suit and their claims can be adjudi¬ 
cated upon in such suit. 12 Thus, where the person claiming paramount or 
adverse title is in possession of the mortgaged property and is likely to resist 
the claim of the plaintiff if the latter succeeds in the suit, it may be convenient 
to join him as a party so as to avoid a multiplicity of suits. 13 Similarly, where 
it is alleged that the person claiming paramount title is only a benamidar for 
the mortgagor, he can be joined as a party to the suit and the question can be 
decided therein. 14 So also in the case of a mortgage of joint family property 
by the manager of joint Hindu family the other members of the family, who 
are joined as defendants to a suit on the mortgage, can question the validity of 
the mortgage. 15 

Where a person is dismissed from a suit on a mortgage on the ground of 
his claiming a paramount title to the property, he cannot subsequently sue for 
redemption. 1(1 

The question whether a person other than one claiming a paramount 
title, may be made a party to a suit relating to a mortgage and whether the 
questions raised by him can be gone into in such suit will depend upon the 
applicability of the provisions of 0. 1 and 2 thereto. As has been seen in 
Note 30 to 0. 1, R. 10, ante, questions raised purely as between the plaintiffs or 
between the defendants inter se and in which the opposite side is not concerned, 
are not “questions involved in the suit” and need not be gone into in the suit* 
Thus in a suit on a mortgage in favour of a deceased person a person claiming 
the estate of the deceased mortgagee in opposition to the plaintiff is not a 
necessary party to the suit. 17 Similarly where the plaintiff mortgagee dies 


Narain v. Bachan Chowdhurani, (1916) 32 Ind 
Cas 358 (358) Cal; Bhaju Chowdhury v. Chunni 
Lai, (1907) 5 Cal L Jour 95 (104): 11 Cal W 
N 284. See also Nirode Kanta v. Nripendra Ku • 
mar, 1926 Cal 1192 (1192, 1193): 96 Ind Cas 
698 [Plaintiff impleading person claiming para¬ 
mount title—Ho cannot subsequently claim at late 
stage that such person should he discharged]. 

(12) Zakir Raza v. Madusudan Das, (1918) 45 

Ind Cas 691 (698): 4 Pat L W 417; In re 

Obalampulli Ramalakshmanna, (1914) 22 Ind Cas 
976 (976): 1914 Mad W N 623; Ookul Chandra 
Roj/ v. Rashesxvari Chowdhurani, (1911) 11 Ind 
Cas 826 (826): 14 Cal L Jour 108; Nageshwar 
Shukal v. Jashodra, (1917) 40 Ind Cas 288 

(288): 4 Oudh L J 352 [Suit on mortgage— 
Persons alleging that they are owners of property 
and executants of the subsequent mortgage, the 
mortgagee in which, was impleaded by the plain¬ 
tiff, aro proper parties] ; Iswardas v. Jliralal , 
1931 Nag 20 (23): 26 Nog L R 359: 130 Ind 
Cas 105; Hare Krishna v. Robert Watson 6 Co, 
(1904) 8 Cal W N 365 (368); Na/ar Chandra 
v. Ratnamala Debi, (1910) 7 Ind Cas 921 (922): 
15 Cal W N 66: 13 Cal L Jour 85 [Defendant, 
mortgagor's legal representative can set up his 
own title to the property]. 

(13) Khnb Lai v. Jhapsi Kundu , 1924 Pat 613 
(615): 3 Pat 244: 78 Ind Cas 885: 6 Pat b 
Tim 573. See also In re Krishnaswami Pathan, 
(1910) 8 Ind Cas 885 (886): 9 Mad L Tim 173. 

C.P.C.—323 


1928Mad V X aradara > ulu tfaWu, 

WT784?88“& C?. 5 86a! 973 ^ : 29 ^ 

aofft! ?fi*T ? a n 9h sinffh v - P«r*hottam Das, 
3 - 6 £"» - Cns b4 <G5 ) : 3 Oudh L J 322: 
Rama/tami Pillai v. Marimuthu Qoundan 1928 

SJfjE. 4 ,ZoVi< M A Utkiah Servai v - Somasundaram 

C hettiar, 1928 Mad 199 (200)* 107 Tml p«o qi .4 

Lai v. LIlLlACoLU lMi 
P C 118 (119): 25 Cal W N *>65 • 28 TVffwi t 
T, m 351: 1920 Mad W N 631: 61 Ind’Cas 486 PC 
'*?«*•*• by Hindu widow—Suit on mortgag^— 

t^on hinTn r . J0 ' n » ed Party—Reversioner can ques¬ 
tion binding nature of mortgage against himl Soo 

also Jaduram v. Bhawanisao, 1930 Nag 89 (90)- 

121 Ind Cas 666: 13 Nag L J l rSnit 

onn.lnt er ° u “ d thftt it was not made with his 
consent which was requisite under the law he 
being malguzar of the land]. " ’ 

(16) Xilkanta Banerji v Sursih 
0886) 12 Cal 414 (421 4*2) • IPr„,, / 7Aandr ,°' 


(17) Ven katas it b bam mat 
1928 Mad 978 (979): 113 


v. Kandasamy 

Ind Cas 310. 


Raja, 
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and some of his legal representatives are brought on the record a person who 
claims also to be another legal representative cannot be added as a party on 
that ground only and allowed to raise questions purely between hims elf and 
the rival claimants inter se. 18 It has also been held similarly that a question of 
the relative liability of each of several co-mortgagors cannot be gone into in a 
mortgage suit. 19 

6. Parties to a suit for foreclosure, sale or redemption .—As has been 
seen in Note 5, ante, all persons having an interest in the mortgage security 
or in the right of redemption should be made parties to any suit relating to 
the mortgage. The interest should be one subsisting at the time of the suit. 1 
Thus the owner of a contingent interest like that of a Hindu reversioner is not 
a necessary party to the suit. 2 Similarly a transferee pending a suit on the- 
mortgage is not a necessary party to the suit. 3 

The following are necessary parties as being interested in the mortgage 
security:— 

(1) The heirs and assignees of the mortgagee’s interest. 

(2) Co-mortgagees. 4 

The following are necessary parties as being interested in the equity 
of redemption:— 


(18) Govindavwunti Udaiyar v. Annamalax JJdai - 
yar, 1927 Mad 1071 (1072): 106 Ind Gas .866. 
See also Umeah Chanclra v. Oliowdhury Hemanga 
Chandra, (1932) 36 Cal W N 1138 (1143). 

(19) Muhammad Mubarak Ali v. Dalip Nara- 
van, 1927 Pat 117 (120): 98 Ind Cas 968: 8 
Pat L Tim 255; Jai Pragash Singh v. Rupman- 
jari, 1923 Pat 199 (201): 4 Pat L Tim 91: 71 
Ind Cas 940. See also Marotirao v. Mankuwar- 
bai, 1931 Nag 161 (165): 27 Nag L R 312: 14 
Nag L J 109: 134 Ind Cas 274 [Subsequent 
purchaser—Impleaded—Disclaimer by him of any 
interest—To be discharged immediately without 
raising issue between defendants infer ««]. 

Note 6. 

(1) Ragha v. Daud, (1888) 13 Bom 51 (53); 
T Jivaji Deshamukha v. Sakharam Gopal, (1892) 
10 Bom 599 (602) [Cessation of interest due to 
partition) ; Mulla Vettil Sheelhikutti v. Kourthi 
Koyamutti Naha, (1915) 28 Ind Cas 386 (386) 
(Mad) [Auction su’t of mortgagor's rights—-Pur¬ 
chaser joined ns party and effectively representing 
the mortgagor in the suit—Mortgagor not necessary 
party unless ho can show he has been prejudiced). 
Sec also Damodhur Madhevfi v. Kahandas Naran- 
d«8, (1871) 8 Bom H 0 O 0 1 (Deceased mort¬ 
gagor having completely transferred to another the 
mortgaged property—His legal representatives are 
not necessary purtics); Marotirao v. Mankuwarbai, 
1931 Nag 161 (165): 27 Nag L R 312: 14 Nag 
L .1 109: 134 Ind Cas 274 [Subsequent purchaser 
—Disclaiming all interest—To bo discharged at 
once). 

(2) Ram Ohandar v. Rallu, (1908) 30 All 497 
(498): 5 All L J 631: 1908 All W N 225. 

(3) Maroti Rao v. Jiff Tulsi Dai, 1927 Nag 
299 (299): 103 Ind Cas 306 [Lessee of mort¬ 
gagor); Ishaq AJi Khan v. Ohunni, (1899) 21 
All 149 (151): 1898 All W N 214; Dammar 
Singh v. Naziruddin, 1889 AU W N 91 (92); 
Mahesh Drehman v. Ram Sugar, 1926 Jour 142 


(4): 95 Ind Cas 213; Darendra v. Martin <£ Oo, 
1921 Cal 801 (803): 33 Cal L Jour 7: 62 Ind 
Cas 167 [Prior mortgagee is in no way bound or 
nffected by the subsequent encumbrance created 
pendente lite). 


(4) Stimtabala v. Dhuru Sundari, (1919) 53 
Ind Cos 131 (134): 46 Ind App 272: 87 Mad 
L Jour 483: 17 All L J 997: 1919 Mad W N 
821: 22 Bom L R 1; 24 Cal W N 297: 11 Mad 
L W 227 P 0; Bin Singh v. Nawal Singh, (1902) 21 
All 226 (228): 1902 All W N 31; Parsotam Saran 

9 A11 68 (73J: 1886 AU W N 
7, ... 1 , mort S a S ee dying—Several heirs 

1 must ,,e j° ia edJ; Bhuban Mohan Sxkdar 

° 8 'Z l> (1913) 20 Ind 0aa 329 

(330) Cal; Ram Chandra Marwari v. Dhadhai 
S.npA (1914) 25 Ind Cas 440 (441): 19 Cal L 
Jour 327; MusAfaq Ali Khan v. Behari Lai, (1914) 
28 J ? d D Cos 508 (508) All; Bhagela Koer v. 
-ibdul Rahman, (1916) 36 Ind Cas 77 (79) Pat 
I bait by one co-heir of a mortgagee—All other co¬ 
heirs should be joined as parties); Abdul Rahaman 
Mm x Sahmannessa Bibi, 1926 Cal 416 (417): 
8J Ind Cos 121 [Heirs of co-mortgagee are neccS' 
sr.ry parties to the suit); Natesa Aiyar v. Sahas- 
ranama Iyer, 1927 Mad 773 (775): 103 Ind Cas 
*14: o3 Mad L .Tour 550 [Kurichit deed executed 
by sake hodor of chit fund transactions. Quaere 
whether all the subscribers to the fund were neces- 

S . r ‘r V r , I>ar !! e , 8 10 , tie suitJ - See also Haidar 
Ali Khondkhar v. Mahomed Shajuddin Kazi 
1932 Cal 34 (35. 36): 54 Cal L Jour 113: 

13 lrwt Ilu ^ as I Some heirs of mortgagee suing 
Others consenting—Decree for former correct]: 

oru r V - J K u ai1 M'™’ < 1933 > 141 Ind Cas 

-64 (266) Lah [Suit by mortgagees to 

et aside order of Collector for redemption on 
payment of a specified sum—Under S. 12 of 
u J ja, A Re i lora I ,t *on of Mortgages Act, II of 1918 
Death of one of the plaintiffs and failure to 
implead his L. Rs.—Each holds a well-defined 
and divisible share—O. 34, R. 1 not applicable 
and suit does not abate in entirety]. 
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(1) All persons mentioned in S. 91 of the Transfer of Property 

Act. 5 Thus, the mortgagor, 5 ' 0 all co-mortgagors, 6 purchasers 
of the equity of redemption, 7 subsequent mortgagees, 8 and 
other persons interested in the equity of redemption, 9 and in 
the proper taking of accounts, 10 are all necessary parties. 

(2) Prior to the amendment of the Transfer of Property Act by Act 

XX of 1929, there was a conflict of decisions as to whether an 
attaching creditor (who was one of the persons mentioned in 
S. 91 of that Act) was a necessary party to the mortgage 
suit. 11 The amended S. 91 does not mention an attaching 


(5) Meghraj v. Ken ho Gopal, 1923 Nag 311 
(313): 6 Nag L J 181: 73 Ind Cas 8; Shananda 
Chandra Pal v. Sri Nath Roy Chowdhry, 17 
Ind Cas 432 (432): 17 Cal \V N 871; Tej Singh 
v. Pali Ram, (1920) 55 Ind Cas 433 (434, 435) 
Nag; Ahmad Husain v. Muhammad Qasim, 1926 
All 46 (47): 24 All L J 88: 6 L R A Civ 598: 
90 Ind Cas 80: 48 All 171; Ghulam Husain v. 
Dina Nath, (1901) 23 All 467 (469): 1901 All 
W N 143. 

(5-a) Chin nan v. Ramchandra, (1892) 15 Mad 
54 (56); Dattaram v. Gangaram, (1898) 23 

Bom 287 (291); Barkoo Singh v. Sheo Ram Singh, 
1931 Oudh 410 (410, 411): 8 Oudh W N 1143: 
135 Ind Cas 700. 

(6) Bhandin v. Ismail, (1887) 11 Bom 425 

(428); Maung Po v. Maung Kye, (1892-1896) 
U B R Vol II, 586; Ram Baksh v. Ram 
Lai, (1874) 21 Suth W R 428 (428); Fakir 
Baksh v. Sadat Ali , (1885) 7 All 376 (378): 
1885 Alll W N 63; Maung P v. Ma Taik, 3 
L B R 15 (17) ; Ragho Salvi v. Balkrishna, 

(1885) 9 Bom 128 (131); Naro Hari Bhave v. 
Vithalbhat, (1886) 10 Bom 648 (655, 656); 

Mariyil Raman v. Narayanan, (1903) 26 Mad 

461 (462); Krishna Chetty v. Maung Hman, 

(1913) 18 Ind Cas 181 (182): 5 Bur L Tim 284; 
Ahmad Husain v. Muhammad Qasim Khan, 1926 
All 46 (47): 24 All L J 88: 6 L R A (Civ) 
598: 90 Ind Cas 80: 48 All 171; Sukhdarshan 
Prakash v. Ram Das , 1929 All 814 (814): 1929 
All L J 908: 119 Ind Cas 97; Ramlingappa 

v. Dhondi Subrao, 1923 Bom 451 (453): 24 Bom 
L R 1304: 76 Ind Cas 145. 

(7) Ram Tad Singh v. Lall Saligram Singh, 

(1871) 16 Suth W R 98 (99); Yashuvant S 
Kulkami v. Gopal, (1864-66) 2 Bom H C (O C) 
194; Nil Khant v. Peary Mohun, (1869) 11 Suth 
W R 21 (23, 24): 3 Beng L R (O C) 7; 

Krishna Gopal Ghost v. Uurrynath Dutt, (1876) 
25 Suth W R 60 (61); Bhogilal v. Ohutter Singh, 
(1874) 6 N W P 323; Dadoba v. Damodar, 
(1892) 16 Bom 486 (491) [Auction purchaser in 
execution of money decree] ; Hargu Lai Singh 
v. Gobind Rai, (1897) 19 All 541 (542): 1897 

All W N 54; Brojonath v. Khelut Ohunder, 

(1871) 14 Moo Ind App 144 (149): 8 Beng L R 
104: 16 Suth W R P C 33: 2 Suth 480: 2 
Snr 711 P C; Tej Singh v. Patiram, (1920) 55 Ind 
Cas 433 (434, 435) Nag [Transferee of mort¬ 
gaged property in breach of covenant against ali¬ 
enation is a necessary party]; Alagaanmal v. 
Sadasiva Padayarhi, 1930 Mad 1017 (1020): 60 
Mad L Jour 72: 1930 Mad W N 1021: 32 Mad 
L W 843: 129 Ind Cas 47 [Purchaser from 
Government of mortgaged property attached under 
Cr P C, S ; 88, is entitled to be made party to 
mortgage suit and has the right to redeem] . 

(8) Hukrni Chand v. Karam Chand, 1908 

Pun Re No. 64: 1908 Pun W R 132; Kishenchand 


v. RamSukh Das, (1916) 33 Ind Cas 815 (816): 
81 Pun W R 1916: 86 Pun Re 1916; Sub- 
ban v. Arunachalam, (1892) 15 Mad 487 (489); 
Jugal Kissore v. Kartic Chunder, (1894) 21 Cal 
116 (120); Dullabhdas Devchand v. Lakshmandas , 
(1886) 10 Bom 88 (91); Ballam Das v. Amar 
Raj, (1890) 12 All 537 (539): 1890 All W N 
90; Radhabai v. Shamrav, (1884) 8 Bom 168 
(173). 

(9) Ratan Bai v. Narayan Das, 1927 Bom 474 
(477X: 29 Bom L R 900: 104 Ind Cas 794: 51 
Bom 771 [Heirs of intestate Parsi who inter¬ 
meddle with his estate are his legal representatives 
and proper parties to suit on mortgage executed 
by the deceased Parsi] ; Bla Quiere v. Ram Dhone 
Doss, Bourke Cas 319 [Suit for foreclosure— 
Personal representatives of the mortgagor are 
necessary parties]; Subban v. Arunachalam , 
(1892) 15 Mad 487 (489); Pannalal v. Rajaram , 
1926 Nag 496 (497): 96 Ind Cas 973 [Person 
interested—The test is whether the party will be 
prejudiced by foreclosure or sale]. 

(10) Sukhawat Ali v. Kesho Tewari, (1874) 
6 N W P 208; Hughes v. Delhi and London 
Bank, (1888) 15 Cal 35 (38). 

(11) Shananda Chandra Pal v. Sri Nath Roy 

Chowdhury, (1912) 17 Ind Cas 432 (433): 17 
Cal W N 871 [He is a necessary party]; Meghraj 
v. Kesheorao, 1923 Nag 311 (313): 6 Nag L J 
181: 73 Ind Cas 8, (Do); Linganna Naganna 
v. Ahmed Shah, 1928 Nag 97 (98): 105 Ind 
Cas 427: 23 Nag L R 164, (Do); Titali v. Ved- 
v ala, (1912) 15 Ind Cas 334 (335): 37 Mad 

468, (Do); Gulam Hussain v. Dina Nath, (1901) 
23 All 467 (471): 1901 All W N 143, (Do); 
Subramanian Chettiar v. Sinnammal, 1930 Mad 
801 (807): 32 Mad L W 395: 1930 Mad W 
N 798: 59 Mad L Jour 634: 53 Mad 881: 127 
Ind Cas 624 F B [He is not a necessary party]; 
Subramanian Chettiar v. Sinnammal, 1925 Mad 
266 (269, 270): 20 Mad L W 761: 85 Ind Cas 
312, (Do); C T V E Vyavanchettyar v. N S P 
R M Chelliyar Firm, 1931 Rang 108 (109): 133 
Ind Cas 482, (Do); Yeyindra Muthu v. Maya 
Nadan, (1920) 58 Ind Cas 501 (503, 504): 1920 
Mad W N 299: 43 Mad 696: 39 Mad L Jour 
456: 28 Mad L Tim 312, (Do); Kora Mai v. 
Raghubir Lonia, 1929 All 861 (861), (Do); 

Chamiappa Tharagan v. Rama Iyer, 1921 Mad 
30 (34): 44 Mad 232: 40 Mad L Jour 65: 1921 
Mad W N 53: 62 Ind Cas 121, (Do); O L 

Kiernander v. Ilenimadhab Khettri, 1931 Cal 
763 (766, 770): 58 Cal 598: 134 Ind Cas 561 
[Creditor having attached before judgment—No 
interest—Not necessary party—After execution 
petition and application for rateable distribution, 
gets right to redeem and is a necessary party—But 
after purchase in Court-sale himself ceases to be a 
necessary party]. See also Padamchand Pannalal 
v. Bhicumchand Chururia , 1932 Cal 661 (663): 

36 Cal W N 397: 59 Cal 827: 139 Ind Cas 183 
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creditor as one of the persons entitled to redeem a mortgage and 
he is therefore no longer a necessary party to a mortgage suit. 

The following are not necessary parties to a suit relating to a mortgage 

(«) A prior mortgagee. See the explanation. 

(6) A person merely in possession of the mortgaged property. 12 

(c) A person whose name is merely entered in the village papers as 

having some title to the plots in question; but who is in no way 
connected with the mortgage. 13 

(d) A person who has a right to be maintained out of the income of 

the mortgaged property when such right is not made a charge 
on the property. 14 

(c) A person having merely an inchoate title to the property. 15 

(/) A receiver appointed in a partition suit previous to the mortgage 
suit. 10 

(g) Where one of two co-owners of a property mortgages his un¬ 
divided share and a suit is brought in relation to such mort- 
gage, the other co-owner is not a necessary party thereto. 17 

(/<) Where a number of persons own the equity of redemption in 
distinct shares and the mortgagee, in his suit on the mortgage, 
exempts one or more of such shares, and claims only a decree 
lor a proportionate part of the mortgage debt, the owners of 
the exempted shares are not necessary parties. 18 The same 
rule applies where the mortgagee has released from the mort¬ 
gage any portions of the property. 19 


I Attachment raised on security boing furnished— 
Attaching decree-holder ceases to be a necessary 
party] . 

(12) Bnlaji Yinayak Buti v. Vithoba, 1924 
Nag 191 (193): 79 Ind Cas 614; Adam Khan 
v. Daltaram, (1918) 47 Ind Cas 686 (687) Nag 
(Trespasser not necessary party]; Adam Khan 
v. Daltaram, 1921 Nag G7 (68): 17 Nag L R 
170 (Trespasser not a necessary party]. See also 
Kit an v. Yeshwant, 1932 Nag 144 (147, 148): 
28 Nag L R 69 [Redemption—Trespassers in 
possession—Decree against—Not binding on real 
heirs of deceased mortgagor], 

(13) Bhugwat Prasad Misra v. Baldeo Pra¬ 
sad, 1925 All 593 (593): 6 L R A (Civ) 818: 
8 7 Ind Cas 679. 

(14) Rothan Singh v. Balwanl Singh, (1900) 
22 AH 191 (199): 27 Ind App 61: 4 Cal W 
N 353: 7 Sar 642: 2 Bom L R 529 (Obiter). 

(15) Nanjundcpa v. 1 leinapa, (1885) 9 Bom 
10 (14, 15). 

( 16 ) Elizabeth May Toomey v. Bhupendra 

Rath Bose, 1928 Pat 304 (315): 7 Pat 520: 111 
Ind Cus 57. See also Mahomed Mousa v. Kazi 
Fatehullah, 1925 Sind 167 (169): 79 Ind Cas 
4C6: 19 Sind L R 268 [Mortgagee's property 

under management of manager under Sind En¬ 
cumbered Estates Act—Suit for redemption— 
Manager not a necessary party because the claim 
for redemption is not a claim for any “debt" 
against the mortgagee]. 


(17) Monmohini v. Parviti Nath, (1906) 82 

Cal 746 (748). ' 

(18) Surajram Marwari v. Barhamdeo Period, 

(1905) 2 Cnl L Jour 202 (21G): 1 Cal L Jour 
337; Ponnuswami Mudaliar v. Srinivasa Naicken, 
(1908) 31 Mad 333 (836); Hari Kitten v. 

lelad Husain, (1903) 30 Cal 755 (757): 7 Oal 
W N 723. See Kisan v. Abdul Majid Khan, 
1931 Nag 44 (45): 27 Nog L R 4: 180 Ind 
Cas 809 [If mortgagee claims the whole debt from 
the rest, the exempted sharer in the equity of 
redemption would be a necessAry party]; Sheo 
Tahal v. Sheodan Rai, (1906) 28 All 174 (177): 
2 All L J 630: 1905 All W N 244; Nazir U us a in 
v. Nihal Ohand, 1905 All W N 156 (156): 2 
All L J 628 [Portions already redeemed by paying 
proportionate amount—Owners of such portions are 
not necessary parties]. See nslo Oaneshi v. 
Charan, (1913) 35 All 247: 11 All L J 280: 19 
Ind Cas 614 (614); Venkatavayalu Reddiar ▼. 
Shaik Farid Sahib, (1909) 1 Ind Cos 80 (81): 
5 Mad L Tim 258. 


(19) Han Kissen v. Teliat Hussein, (1908) 
30 Cal 755 (757): 7 Cal W N 723; Nazir ▼. 
Nihal, 1905 All W N 156 (156): 2 All L J 
628 [Where one item has been already redeemed, 
its owner is not necessary party to suit as to 
other items). See also the following cases hold¬ 
ing that where a mortgagee has lost his right* 
against the owner of a portion of the property or 
has released such portion from his mortgage he 
cannot throw the whole burden on the rest of the 
property; Imam AJi v. Baijnath, (1906) 33 Oal 
613 (621): 3 Cal L Jour 576: 10 Cal W N 
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As to the parties to suits, other than suits for redemption, foreclosure 
or sale, by or against mortgagors or mortgagees, see the undermentioned 
eases. 21 

7. Trustees, executors or administrators. —The rule is made “subject 
to the other provisions of the Code.” This would include 0. 31, R. 1 under 
which the trustee, executor or administrator in whom the property is vested 
can effectively represent the persons beneficially interested. The latter 
need not therefore be joined as parties to a suit relating to the mortgage. 1 


( i ) Where a mortgagee has, through negligence, allowed strangers to 
trespass upon, and acquire, parts of the mortgaged property, 
such persons are not necessary parties to a suit for redemp¬ 
tion. 20 The general rule is that a mortgage is indivisible and 
hence suits cannot be brought for the redemption or enforce¬ 
ment of a mortgage, part by part. 20 '* 


551; Surjirum v. Barhamdeo , (1905) 2 Cal L 
Jour 2o2 (216): 1 Cal L Jour 337; Jugal Kishore 
Sahu v. Kedur Nuth , (1909) 10 All L J 211: 
34 All 606: 16 Ind Cas 401 (404); Mir Essuff 
Ah' v. Panchanan, 6 Ind Cas 842 (846-847): 11 
Cal L Jour 639: 15 Cal W N 800; Huri Kissen 
Bhagat v. Yaliat Eassein, (1903) 30 Cal 755 
(757): 7 Cal W N 723; Ohandika v. Pokhar , 
(1878-80) 2 All 906 (907, 908); Earchandra v. 
Muhammad, 1921 Cal 554 (555): 25 Cal W N 
594: 66 Ind Cas 312; Budhmal Kevalchand v. 
Rama Yesu Sangte, (1920) 55 Ind Cas 327 

(327): 22 Boin L R 68: 44 Bom 223. But see 
Sanwate Singh v. Ganeshi Lai, (1913) 20 Ind 
Cas 41 (42, 43): 35 All 441: 11 All L J 630; 
Jai Gobind v. Jasram, 1898 All W N 120; 
Compare Harkhu v. Munnalal, (1913) 19 Ind Cas 
423 (423) Cal [Released part being property 
which mortgagor was not entitled to mortgage— 
Mortgagee can claim the whole debt from the rest 
of the property] . Compare also Debendranath 
Sen v. Abdul Samad, (1909) 1 Ind Cas 264 
(277): 10 Cal L Jour 150; Roghu Nath Pershad 
v. Harlab Sad Ini, (1891) 18 Cal 320 (321) 

[Where whole property is included, mortgagee is 
not bound to apportion mortgage debt] . See also 
Sheo Prasad v. Behari Lai, (1903) 25 All 79 
( 82 ): 1902 All W N 203 [Mortgagee’s right to 
personal decree against mortgagor for balance not 
affected ] . 

(20) Anandrao Purshottum v. Bhikaji Sada - 
shiv, 1922 Bom 156 (157): 64 Ind Cas 485: 46 
Bom 218: 23 Bom L R 979. 

(20-a) Bishendial v. Manniram, (1875-78) 1 

All 297 (300); Dorasv.'umy v. Venkata, (1902) 
25 Mad 108 (113): 11 Mad L Jour 373; Pur- 
shottam v. Isub Mahomed, 1927 Bom 513 (513): 
29 Bom L R 1052: 104 Ind Cas 648; Bhora Ray 
v. At Hack Roy, (1868) 10 Suth W R 476 (476); 
Mt Eira Bibi v. Ramdhan Lai, 1922 Pat 70 
(73): 1922 Pat H C C 42: 6 Pat L Jour 465: 
2 Pat L Tim 752: 62 Ind Cas 540 [Exact interest 
of each of the mortgagors need not be considered] 
But see Azimui Ali v. Jawahirsmgh, (1870) 13 
Moo Ind App 404 (408): 14 Suth W R 14: 2 
outn 346: 2 Sar 573 P C [Purchaser of portion of 
equity of redemption in a portion of mortgaged pre- 
inises entitled to redeem that portion on payment 
of proportionate amount]. See also Hurdeo v. Gune - 
m^,, 11866 ) 1 Agra 36; Puthisseri Manianoor 
r. Thozukkat Pullaniyal, (1917) 39 Ind Cas 46 
(49): 32 Mad L Jour 489: 1917 Mad W N 222: 


21 Mad L Tim 299 [Suit by one co-owner for 
redemption of whole mortgage—Court can in suit¬ 
able case pass decree for both relief, viz., for 
partition and redemption of plaintiff’s share] 

(21) Doolay Singh v. Goolam Eossein, (1870) 
2 N W P 72 [Suit for possession by mortgagee 
against third party who denies mortgagee’s title 
—Mortgagor is a necessary party] ; Yithaldas Naro - 
tumdai v. Karsandus Keshuvdas, (1868-69) 5 Bom 
H O (O C) 76 [Suit by puisne mortgagee against 
fust mortgagee who has been paid the amount due 
to him, to recover the mortgaged premises—Mort¬ 
gagor is a necessary party]; Bat Kishen Maha- 
pattur v. Bistoo Churn, (1874) 22 Suth W it 
532 (533) [Suit by mortgagee for possession — 
Subsequent mortgagees and purchasers who op¬ 
posed him in obtaining possession are proper 
parties] ; Mahomed Ismail v. Latin Dhundur 
Kishore Narain, (1876) 25 Suth W R 39 (40) 
[Mortgagee's suit for khas possession of undefined 
area of the mortgaged land, co-mortgagees are 
necessary parties]; Eknath Pandoba Kosti v. 
Dagduram, (1912) 17 Ind Cas 87 (88): 36 Bom 
624: 14 Bom L R 750 [Suit by puisne mortgagee 
to establish his mortgage and to set aside the 
order passed against him in claim proceedings in 
suit brought by prior mortgagee—Mortgagor is 
necessary party to puisne mortgagee’s suit] ; 
Jlughes v. Delhi and London Bank, (1888) 15 
Cal 35 (38) [Suit to determine tho rights of 

the puisne and prior mortgagees inter se mort¬ 
gagor is necessary party]; Rammoy Ilazra v. Prem 
Chand Naskar, (1901) 5 Cal W N 423 (425) 

[Mortgagee purchasing a portion of the property 
in execution of his mortgage decree—Suit by him 
for contribution against purchasers of other por¬ 
tions of the mortgaged property—Mortgagor is not 
necessary party]; Naha Kumar Hazra v. Radha - 
st.yam Mahish, 1&31 P C 229 (231): 35 Cal 

W N 977: 61 Mad L Jour 294: 1931 All L J 
797: 54 Cal L Jour 274: 34 Mad L W 444: 
134 Ind Cas 654 PC [ Suit for accounts by some 
mortgagors against assignee decree-holder pur¬ 
chaser—Other co-mortgagors previously held en¬ 
titled jointly to accounts not impleaded—Suit bad 
for non-joinder]. 

Note 7. 

(1) Mohunand v. Akhoy Kumar, (1902) 6 Cal 
M N 488 (489) [Foreclosure decree against exe¬ 
cutor binds beneficiaries though not parties to the 
suit] ; Ahronee Shemail v. Sheikh Ahmed Omer, 
1931 Bom 533 (537): 33 Bom L R 1056. 
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But the Court has a discretion to join the beneficiaries in a proper case, 2 as 
for example when, in the case of an executor, the estate has been fully ad¬ 
ministered, 3 or in the case of a trustee or an executor, his interest is adverse 
to that of the beneficiaries. 4 In the case of joint-trustees, however, all of them 
should be impleaded in any suit relating to the mortgage. 5 

8. Benamidar.—It is now well settled that a benamidar can sue or be 
sued m his own name and that the rule applies to mortgage suits also. 1 The 
real owner is not a necessary party to such a suit. The contrary view, held 
m the undermentioned cases, 2 is not good law. There is, however, no impro- 
priety in adding the real owner as a party in proper cases. 8 

9. Sub-mortgagee.—Where a mortgagee creates a mortgage of his 

rights in favour of another he is said to create a sub-mortgage. The sub- 
mortgagee is entitled to bring to sale the interest of the sub-mortgagor in the 
mortgage, 1 and the original mortgagor is not a necessary party to such a suit. 2 


(2) OrientaJ. Banking Corporation v. Oobind 
Ball, (1884) 10 Cal 713 (718) [Executor finding 
it difficult to sue debtor—Legatee may sue]; 
Chandri Ayal v. Abdul Karim, 1927 Bom 49 
(SO): 28 Bom L R 1360: 98 Ind CaB 915: 51 
bom 1G. 

(3) Cleg v. Rowland, (1866) L R 3 Eq 368. 

(4) Beresford v. Rumasubba, (1889) 13 Mad 
197 (206, 207). 

(5) Kumban v. Moorthi, (1908) 34 Mad 406 
(414): 20 Mad L Jour 951: 1910 Mad W N 
.159: 7 Ind Cns 422: 8 Mad L Tim 208; Malap- 
gurath Parmudhathil v. Channazhi Krishnan 

13 Ind Cns 234 (234): 2 Mad 
^ (tratlafe Edcnnana v. Unni hannan, 
(1903) 26 Mad 649 (653): 13 Mad L Jour 322 
r B. 

Note 8. 

(1) Xtnul Kinhorc v. Ahmad Ata, (1896) 18 
AM 69 (74): 1895 All W N 160; Yad Ram v. 
I in it ran Singh, (1899) 21 All 380 (382): 1899 
All W N 130; Baecha v. Oajadhar, (1906) 28 
All 44 (46): 1905 All W N 173: 2 All L J 
702; Ravji v. Maliadev, (1898) 22 Bom 672 
(G7H); Sachitananda v. Boloram, (1897) 24 Cal 
644 (645); Shungara v. Krishnan , (1892) 15 Mad 
-67 (268): 2 Mad L Jour 93 [Presumption is 
that benamidar instituted suit with the authority 
of real owner and latter is bound by result of 
such suit); Ramanuja v. Sadagopa , (1905) 28 
Mad 205 (207): 15 Mad L Jour 249; Chowdhry 
Kiri lias v. Gopal Jee t (1915) 27 Ind Cas 136 
(138): 18 Cal W N 814: 19 Cal L Jour 193; 
Sreentith v. Chundernath, (1872) 17 Suth W It 
192 (193); Thakur Rohini v. Viswanath , (1900) 
13 C P L R 33 (37); Gur Narain v. Sheo Lal t 
(1019): 49 Ind Cas 1 (5): 46 Cal 566: 46 Ind 
App 1: 17 All L J 66: 36 Mad L Jour 68: 9 
Mad L W 335: 23 Cal W N521: 1 UPLR (P 
C) 1: 12 Bur L Tim 122: 1918 P C 140 P C; Hit 
Lot M ah ton v. Jiboo Mahton, 1924 Pat 458 (469): 
5 Pat L Tim 142: 3 Pat 81: 75 Ind Cas 378; 
Jihohi Pernhud v. Ram Lull, (1897) 24 Cal 
34 (36); Dagdu v. Balvant , (1898) 22 Bom 

820 (823); Jihuban Mohan Ghose v. Co-opera¬ 
tive Hindustan Bank , Ltd. 1925 Cal 973 (978, 
979): 29 Cal W N 784: 88 Ind Cns 866; Kania 
Fatima v. WaliuUah , (1908) 30 All 30 (82): 
4 All L J 689: 1907 All W N 272; Alikjan Bibi 
v. Ramharan Saha , (1910) 7 Ind Cas 166 (170): 
12 Call L Jour 357. 


(2) Bari Oovind v. Akhoy Kumar, (1889) 16 

Cal 364 (366): lssur Chandra v. Oopal Chandra. 
(1898) 25 Cal 98 (99): 3 Cal W N 20; 

Mohendra Nath v. Kali Pershad, (1903) 80 Cal 
265 (272): 7 Cnl W N 229; Kuthapsrumal v. 
Secretary of State, (1907) 30 Mad 245 (246): 
17 Mad L Jour 174. 

(3) F Pitehayya v. Ratlammal, 1929 Mad 268 
(269): 29 Mad L W 56: 115 Ind Cas 340: 65 
Mad L Jour 856. 

Note 9. 

(1) Ram Shankar v. Oanesh Prasad, (1907) 

29 All 385 (406): 4 All L J 273: 1907 AU W 
N 97: 2 Mad L Tim 248 F B; Amratlal v. 
Naranbhal, (1911) 9 Ind Cns 765 (765): 18 
Bom L R 90; Firm, Moti Ram v. Bharat Ndr 
tional Bank, 1921 Lah 253 (254): 3 Lah L 

Jour 373: 67 Ind Cns 421; Ahmed AH Khan 
v. Bilan Rai, (1908) 5 AH L J 402 (403): 
1908 All W N 191; Ram Subhag v. Nar Singh, 
(1905) 27 All 472 (477, 478): 2 AU I, J 162: 
1905 All W N 58; Maharajah of Benares v. 
Ram Kumar, (1904) 26 All 611 (617) :«1 AU LJ 
« ; ‘01 Bansi Lul v. Durga Prasad, (1909) 9 Cal L 
Jour 429: 2 Ind Cas 645 (646); M Tijiya Ra- 
gunatha v. Venkatachallam Chetty, (1897) 20 
Mad 35 (38, 39): 6 Mad L Jour 235; Chela 
Ram v. Walidad, 1900 Pun Re No. 31: 219 
Pun L R 1900. 

The following cases of the Allahabad High Court 
which held that he could get only a money decree 
against the sub-mortgagor is no longer 
good law; Qunga Prasad V. Ohuni 

Bui. (1896) 18 AH 113 (114): 1896 

All W N 8; Misri Lai v. Abdul Aziz, (1901) 21 
All W N 153 (154); Ajudhia Prasad v. Man 
Singh, (1903) 25 AH 46 (47): 1902 All W N 
176; Jamnadas v. Ram Autar, (1905) 27 All 
364 (370): 1904 All W N 278: 1 All L J 
709; Ram Jatnn Rai v. Ramhit Singh, (1905) 
27 AH 511 (512): 1905 All W N 76: 2 AD 
L J 434. 

(2) Zaki Hasan v. Deo Nath Sahai, (1909) 
4 Ind Cas 433 (434): 10 Cal L Jour 470; 
Bhoneswar Rum v. Ram Khelawan Sahu, 
(1910) 5 Ind Cas 654 (665): 12 Cal L Jour 187 
[It is, however, open to him to implead original 
mortgagor); Amratlal v. Naranbhai, (1911) 9 
Ind Cns 765 (765): 13 Bom L Rep 90; Moti 
Ram v. Bharat National Bank, 1921 Lah 258 
(254): 3 Lah L Jour 873: 67 Ind Cas 421. 
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Where the mortgagor is also made a party to the suit, the sub-mortgagee may 
sue for sale or foreclosure of the mortgaged property itself in cases and in the 
circumstances which would have entitled the sub-mortgagor on the date of the 
sub-mortgage to claim that relief, for the purpose of working out his rights 
against the sub-mortgagor. 3 The mortgagor is not a necessary party to a 
suit for redemption by the sub-mortgagor against his sub-mortgagee, 4 though 
there is no impropriety in making him a party thereto. 5 In a suit for redemp¬ 
tion by the mortgagor against his mortgagee, the sub-mortgagee, as being 
interested in the mortgage security, (is a necessary party). 6 But where the 
mortgagor, not having notice of the sub-mortgage, fails to implead him m such 
suit and pays off the mortgage amount to the mortgagee, the sub-mortgagee 
•cannot, after that redemption, bring the right mortgaged to him to sale. 7 The 
reason is that he lias only a terminable interest in the mortgage-right of his 
sub-mortgagor and when that right has been legally terminated, his security 

.so far is gone. 

10. Prior mortgagees—Explanation.— Under S. 85 of the 
Transfer of Property Act it was held in some cases that a prior mortgagee was 
a necessary party to a suit to enforce or redeem a puisne mortgage. 1 These 
•cases hate been superseded by the explanation to the present rule under which 
a prior mortgagee or his transferee is not a necessary party to a suit relating 
to a pusine mortgage. 2 But there is no prohibition against joining a prior 


(3) Ahmed Ali v. BUas Jtai , (1908) 5 All 
X J 402 (404); Banai Lai v. Durga Prasad, 

(1909) 9 Cal L Jour 429: 2 Ind Cas 645 (646); 
Muthu v. V VenkutachaXlam, (1897) 20 Mad 

35 (38, 39): 6 Mad L Jour 235; Maharajah of 
Benares v. Ram Kumar Misir, (1904) 26 All 

• 611 (617): 1 All L J 330; Kanhai hall v. 

Mahadeo , (1913) 18 Ind Cas 389 (390) Oudh; 
Ram Subhag v. Narasingh, (1905) 27 All 472 
(477, 478): 2 All L J 162: 1905 All W N 58 
[Sub-mortgagee can redeem (under Transfer of 
Property Act, S. 91) prior mortgage]. See also 
•Chela Ram v. Wuli Dad , 1900 Pun Re No. 

31: 219 Pun L R 1900 [Sub-mortgagee is 

• entitled to retain possession until amount • due 
to him is paid off). 

(4) Ganesh Mores war v. Vusudeo Vithal Pa - 
.ranjpe, 1922 Bom 424 (426): 24 Bom L R 911: 
68 Ind Cas 741. 

(5) Ganesh Moreshwar v. Vusudeo, 1922 Bom 
424 (426): 24 Bom L R 911: 68 Ind Cas 
•741. 

(6) Vxswanatha Iyer v. Chinnakutti Amma, 1932 
Mad 115 (116): 1931 Mad W N 1141: 34 Mad 
L W 635: 62 Mad L Jour 272: 135 Ind Cas 
535: 55 Mad 320; Gokul Das v. Debi Prasad, 
(1906) 28 All 038 (640): 1906 All W N 162: 

3 All L J 548; Narain v. Qanoji, (1891) 15 
Bom 692 (693, 694) [Form of decree given]; 
Padguya v. Baji, (1896) 20 Bom 549 (553); 

Talukdari Settlement Officer v. Akuji Abrahim, 
1922 Bom 350 (351): 24 Bom L R 762: 68 Ind 
•Cas 487: 46 Bom 993; Venkataraman Iyer v. 
Rengasamy Chetty, 1927 Mad 703 (704) : 1927 
Mad W N 418: 101 Ind Cas 728. See Tha 
Hn Yin v. Mating Mya Su, (1910) 5 Ind Cas 
151 (152, 153): 37 Cal 239: 37 Ind App 19: 
114 Cal W N 214: 11 Cal L Jour 166: 3 Bur 
L Tim 27: 12 Bom L R 234: 20 Mad L Jour 
153 P C [ Sub-mortgagee by deposit of title¬ 
-deeds. not impleaded—Not bound by decree or 


sale] . 

(7) Viswanatha v. Chinnakutti Amma, 1932 

Mad 115 (117): 1931 Mad W N 1141: 34 Mad L 

\V 635: 62 Mad L Jour 272: 135 Ind Cas 535: 
55 Mad 320; Issakanakath v. Themmil , 1921 Mad 
374 (376): 30 Mad L Tim II C 21: 63 Ind 
Cas 192. 

Note 10. 

(1) Ammayi Animal v. Rathna Pathan, 

(1904) 14 Macl L Jour 467 (468); Bari Lai 

v. Kishen Lai, (1897) 19 All 543 (545): 1897 
All W N 153; Kanti Ram v. Kubbuddin, (1895) 
22 Cal 33 (39); Keshav Ram v. Rannchhod, 

(1906) 30 Bom 156 (162): 7 Bom L R 811; 
Sorabji Cursetji v. Rattonji Dassabhoy, (1898) 
22 Bom 701 (707); Sri Gopal v. Pirthi Singh, 
(1898) 20 All 110 (114, 115): 1897 All W 
N 216; Mata Din v. Kasim Hussain , (1891) 

13 All 432 (465) F B; Mehrbano v. Nadir Ali, 
(1900) 22 All 212 (214): 1900 All W N 27; 
Tulsa v. Khub Chand, (1891) 13 All 581 (585): 
1891 All W N 193 [Property cannot be sold 
subject to a prior mortgage*] ; Sahig Ram v. 
Harcharun, (1890) 12 All 548 (549): 1890 All 
\V N 89 [Suit ignoring prior mortgage is brought 
on false allegation and should be dismissed ] ; 
Compare Kali Charan v. Ahmad Shah, (1895) 
17 All 48 (50, 51): 1894 All W N 199; Md 

Niamat Ali Khan v. Gaffar Md Khan, (1899) 
21 All 272 (273): 1899 All W N 62 [Failure 
to acknowledge prior lien of a defendant not 
fatal to suit); Baldeo Sahai v. Nanakchand, 
1901 All \V N 68 (G8) [Suit by subsequent 

mortgage for sale—Prior mortgage ignored—Offer 
to redeem if prior mortgage found valid—Suit 
maintainable). See, however, Lalman v. Mohar 
Singh, (1907) 29 All 205 (206): 3 All L J 

848: 1907 All W N 18 [Sale subject to prior 
charge for maintenance allowed] . 

(2) Yado Rao v. Amrit Rao , 1926 Nag 135 

(136): 88 Ind Cas 803; Jagaranath Singh v. 


. 34, R.l, 
Notes 
9—10- 
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mortgagee in such a suit,' and the equ.ties of a particular case may even 
demand that he should be so made a party. 4 

Where a decree for sale is passed on foot of a puisne mortgage, without 
making the prior mortgagee a party to the suit, the rights of the prior mort¬ 
gagee are m no way affected and the sale under the decree can only be subiect 
to the prior mortgage. 5 Even if the prior mortgagee is made a party to the 
pusine mortgagee s suit he is not bound to assert his prior right, if no relief 
is claimed against him and the priority of his right is not in any way impugned 
and the decree m the suit cannot affect his rights. 6 But where he is impleaded 
and Ins prior right impugned or sought to be postponed in any way, he is bound 
to assert his right under the prior mortgage. Otherwise his right will be 
barred by constructive re* judicata A When a prior mortgagee who has also' 
purchased the equity of redemption and is in possession of the mortgaged 
property is made a defendant to a suit upon the puisne mortgage the decree 

may direct the puisne mortgagee to redeem the prior mortgage before bring¬ 
ing the property to sale. 8 


.4 holds a first and a third mortgage on a property. B, the holder of 
the second, i.e., the intermediate mortgage impleads A as a defendartf to the 
suit on the ground that he is a third mortgagee. A is not bound to set up 


Mohra Kuvar, (1917) 39 Ind Cas 76 (77): 2 
Pat L Jour 118: 1 Pat L W 653: 1917 Pot 
H C C 194; Katchalai M tidal i v. Kuppanna 
Mndali, (1912) 13 Ind Cas 182 (182): (1912) 
1 Mad W N 41; Gurdeo Sinph v. Chandrika 
Sin/,),. (1909) 36 Cal 193 (210): 5 Cal L Jour 
611: 1 Ind Cas 913; Lachmi Narain Marwari 
v. Chnudhvri Bhaguat Sinph, (1920) 58 Ind 
Cas 33 (34): 1 Put L Tim 629; Rajah Azim 
Ali Khan v. Jfir Muhammad Ilussain, (1898) 
1 Oudh Cas 105: (111-112); Panchu Mondal v. 
Mohanan Paddar, (1909) 1 Ind Cas 139 (139) 
cal: Raj Gnnmar,, v. Preo Madltub, (1897) 1 
Cal W N 453 (454); Sankar Venkatesh Kar • 
l/uppi v. Sadnshir Mahadji Kulkarni, (1913) 21 
Ind Cas 39 (41): .38 Bom 24: 15 Bom L R 817 
(Non-joinder of prior mortgagee in suit by puisne 
mortgagee does not affect latter’s right to redeem 
prior mortgage]. 

(3) Kargin pit v. Kathuji, 1929 Nag 135 (136): 

25 Nag L R 171: 118 Ind Cos 54; Raj Goo- 
mar// v. Preo Madhub, (1897) 1 Cal W N 

453 (454). 

(4) Ktirapanaswnmi / Rao v. Ramaswamy 
Kairk, (1921) 60 Ind Cas 611 (613): 12 Mad 
L W 674. 

(5) Enturi Guruvayya v. Muppulaneni But- 

rhayya, (1912) 16 Ind Gas 779 Mad; Phool 

Kuari v. II hay wan Dug, 1930 All 113 (114): 
1930 All L J 321: 124 Ind Caa 476: 52 All 
426: Knnti Ram v. Kutubbuddin, (1895) 22 

Cal 33 (46) ; Ram Swarup v. Bunyad Ali, 

1929 All 126 (127): 112 Ind Cas 702. 

(6) Jlalaji Vinayak Buti v. Vithoba, 1924 Nag 

191 (193): 79 Ind Cas 614; Phool Kuari v. 

Jilt ay wan Das, 1930 All 113 (113): 1930 All 
L J 321: 124 Ind Cas 476: 52 All 426; Fatal 
Rub v. .Ifnnzoor Ahmad, 1931 All 76 (79): 

1930 All L J 1222: 133 Ind Caa 142; Collector 
oj Muradabad v. Md Hidayat Ali, 1926 All 449 
(449): 94 Ind Cas 505: 48 All 554; Radha 
Kishen v. Khurshed, (1920) 55 Ind Cas 969 


(962): 1920 P 0 81 : 47 Cal 662: 47 Ind App- 
11: 38 Mad L Jour 424: 1920 Mad W N 808: 

18 AH h J 401: 11 Mod L W 518: 22 Bom 
L R 557 P 0; Kithen Dyal v. Md Amirul 
Hussain, (1915) 26 Ind Cas 673 (674. 675): 

19 Cal 1\ N 942; Katchalai v. Kuppanna, 
(1912) 13 Ind Cos 182 (182): 1912 Mad W 
N 41; Lachmi Xarain Marwari v. Ohaudhuri- 
Bhaywat Sinph, (1920) 58 Ind Cas 33 (34): 

1 Pat L Tim 629; Brijmolian Sinyh v. Dukhan • 
Sinph. 1931 Pat 33 (38): 130 Ind Caa 168- 9- 
Pat 816: 11 Pat L Tim 883; Surjiram v. 
Barhamdeo, (1905) 1 Cal L Jour 887 (850). 


, A!,'„ J* Stn0h y - 0ur Prasad Singh, 
1923 Pat 290 (291): 4 Pat L Tim 108: 1928 
Pat H 0 C 118: 1 Pat L R 288: 2 Pat 436; 
71 Ind Cns 948; Gopul Lai v. Benarsi Prasad, 
(1904) 81 Cal 428 (431, 432); Brij Mohan 

Sinph v. Dukhan Singh, 1931 Pat 38 (88): 

122 r t. d - < ? as 168:6 816: 11 Pat L Tim- 

883; Surjiram v. Barhamdeo, (1905) 1 Cal L 

Jour 337 (350); Sri Gopal v. Pirthi Singh. 
U902) 24 All 429 (436): 29 Ind App 118: 
4 Bom L R 827: 6 Cal W N 889: 8 Sar 293; 
Muhammad Ibrahim v. Ambika Persad, (1912) 
14 Ind Cns 496 (502): 15 Cal L Jour 411: 11 

L , Tim 265: < 1912 > 1 Mad W N 367: 9 
All L .T 332: 14 Bom L R 280: 16 Cal W N 
505: 22 Mad L .Tour 468: 39 Cal 527* 89- 
Ind App 68 P C. 


(8) Manohur Lul v. Ram Babu, (1912) 14 
Ind Cas 674 (677): 9 All L J 323: 84 AU 
323: Vcnkataramana v. Qompertz, (1908) 81 
Mad 425 (428): 3 Mad L Tim 397: 18 Mad 
L Jour 298; Benarsi Goldsmith v. BhuUu, 
1923 All 423 (423): 73 Ind Ons 227. But see- 
Sarju Kumar v. Dwarka Prasad, 1929 All 296 
(£98): 1929 All L J 499: 119 Ind Cas 507 
| Subsequent mortgagee—Paying prior mortgagee 1 
—Suit by intermediate mortgagee—Subsequent 
mortgagee cannot insist on prior mortgage being- 
paid—Property can be sold subject to prior 
mortgage]. 
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his prior mortgage inasmuch as the prior mortgage is not impugned. 1 ’ But 
he is not precluded from setting up the prior mortgage and if he so sets it up 
it should be adjudicated upon by the Court. 9 '' Where A’s claim to the priority 
rests not on a prior mortgage in his favour but on the fact of his being sub¬ 
rogated to the rights of a prior mortgagee by payment, he must assert the right 
to such priority on pain of being precluded by res judicata from putting it 
forward in a subsequent suit. 10 The reason is that in such a case he fills only 
one role, viz., that of puisne mortgagee and must put forward all the defences 
open to him. Where a person holds two mortgages on the same property, 
he can, by force of the explanation to the rule, sue on the later mortgage sub¬ 
ject to his rights under the earlier mortgage 11 though according to the High 
Court of Allahabad he must expressly reserve his rights under the prior mort¬ 
gage. 11 "' The High Court of Bombay has, however, Held that he cannot sue 
on the subsequent mortgage alone unless, perhaps, he reserves his rights on the 
first mortgage. 11 "” But according to the general trend of decisions lie can¬ 
not sue on his earlier mortgage only and afterwards sue to enforce the second 
mortgage. 12 But a contrary view has also been taken in the undermentioned 
cases 13 which proceed upon the ground that inasmuch as the two mortgages 
constitute different causes of action, there is nothing to prevent their being 
sued on separately without regard to the question whether the mortgage sued 
on is an earlier or a later one. 


(0) Collector of Moradabad v. Md Hidayat 

Ali, 1926 All 449 (449): 48 All 554: 94 Ind 

Cas 505; Mahabir Prasad v. Parbhu Singh , 
(1909) 9 Cal L Jour 78 (81): 3 Ind Cas 686 
(688) contra; Kishen Dyal Oir v. Mahomed 
Amirul Ilussain, (1915) 26 Ind Cas 673 (674): 
19 Cal W N 942; Baranashi Pershad v. Johori 
Lai, (1903-04) 8 Cal W N 385 [Puisne mort¬ 

gagee being a necessary party must, when im¬ 
pleaded, set up his prior as well as subsequent 

mortgages]. 

(9-a) Saminathier v. Audinarayanasatmier , 
(1911) 9 Ind Cas 643 (643): 9 Mad L Tim 
410. 


(10) Ilankur Rai v. Karnta Proshad Sahv 

(1915) 29 Ind Cas 875 (876): 19 Cal W I 

947; Muhamad Ibrahim Hossein v. Ambik < 
Pershad, (1912) 14 Ind Cas 496 (504) 

39 Cal 527: 39 Ind App 68: 9 All L J 332: 1 
Bom L R 280: 16 Cal W N 505: 15 Cal 1 

Jour 411: 22 Mad L Jour 468: 11 Mad 1 

Tim 265: 1912 Mad W N 367 P C; Mahabir v 
Prabhu, (1909) 3 Ind Cas 686 (688): 9 Cal 1 
Jour 78; Brij Mohan Singh v. Dukhan Singh 
1931 Pat 33 (38): 9 Pat 816: 11 Pat L Tir 
883: 130 Ind Cas 168. But compare Balwan 
v. Manohardas Rangildas, 1927 Nag 38 (39) 
97 Ind Cas 977 [Decision by Court on questioi 
of subrogation is unnecessary]. 


(11) tfawab Waziri Begam v. Shashi Bhusan , 
1924 Pat 77 (80): 2 Pat 874: 74 Ind Cas 820: 
4 Bur L Tim 546: 1923 P H C C 293; Vdai- 
chund v. Nagina Singh, (1919) 50 Ind Cas 40 

Subramania v. Balasubramania , 
(1915) 30 Ind Cas 317 (319): 38 Mad 927: 
*9 Mad L Jour 195 F B. 

(11-a) Ram Saran v. Abdxd Chaffar, 1928 

C.P.C.—324 


AU 378 (378): 2G All L J 529: 50 AU 742: 
114 Ind Cas 38. But see Dwarka Prasad, v. 
VI fat Rai, 1931 All 549 (549): 1931 All L J 
398: 132 Ind Cas 803: 53 AU 631 [He 1 b not 
liound to declare his prior mortgage). 

(11-b) Dliondo v. Bhikoji, (1915) 27 Ind 

Cas 1005 (1006): 39 Bora 138: 17 Bom L II 
144 [30 Bora 156 referred to]. 

(12) Rum Saran v. Abdul Ghaffar, 1928 AIL 

378 (378): 26 All L, J 529: 50 All 742: 114 
Ind Cas 38; Gur Prashad v. Clihutku Lai, 
(1919) 53 Ind Cas 753 (756): 6 Oudh L J 482; 
Nuttu Krishnama v. Annangura Ohariar, (1907) 
30 Mad 353 (354): 2 Mad L Tim 330: 17 Mad 
Ij Jour 301; Doruisurny v. Venkata, (1902) 25 
Mad 108 (113, 114): 11 Mad L Jour 373; 

Bansidhar v. Guya Prasad, (1901) 24 All 179 
(184): 1902 All W N 3. 

(13) A'ilu Roy v. Asirbad Mandal, 1921 Cal 

321 (322, 326, 327): 33 Cal L Jour 232: 25 
Cal W N 129: 60 Ind Cas 809; Bansidhar v. 
Jaymohandas, 1925 Oudh 379 (380): 12 Oudh 
L J 127: 86 Ind 748; Shiolal v. Nanhelal, 

(1912) 17 Ind Cas 129 (130): 8 Nag L It 123 
[Two mortgages by conditional sale over same 
property by same person—Separate foreclosure 
decrees can be passed . . . . ) ; Lukshmanun 

Chetty v. Muthayu Chetty, (1921) 62 Ind Cas 
833 (841): 40 Mad L Jour 126: 29 Mad L 

Tim 189 [Suit on second mortgage without re¬ 
servation of rights under first mortgage—Decree 
—Subsequent suit on first mortgage—Maintain¬ 
able as an independent cause of action so long 
as properties not sold away and mortgage rights 
not extinguished); if a Myit v. S C Sarma, 
(1922) 69 Ind Cas 897 (900): 10 L B It 360 
[Suit on later mortgage—Subsequent suit on 
earlier one—Independent cause of action). 


o. 34, R. 1. 
Note 10. 
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°* 11 was held b y the Hi ? h Court of Patna in the undermentioned case 14 

10^-11 i hat a mortga ° ee can hrin 9 the Property to sale subject to a prior mortgage in 

lus own favour, at any rate, when he was not able to sue on the first mortgage. 

But the consensus of opinion seems to be that though the mortgagee may be 
allowed to sue separately on the mortgages and obtain decrees, he cannot be 
allowed to bring the property to sale twice or under one of his mortgages sub¬ 
ject to the other, 15 the reason being that it would not be equitable to the mort¬ 
gagor to allow the mortgagee to do so, as a fair price cannot be obtained for the 
property at such a sale. The conflict has now practically been set at rest, in 
cases of mortgages coming into existence after the 1st April, 1930 by the enact¬ 
ment of the new S. 67-A of the Transfer of Property Act by which a mortgagee 
holding two or more mortgages shall, in the absence of a contract to the contrary, 
be bound to sue on all the mortgages. See also Note 40 to S. 11, ante. 

11. Mahomedan co-heirs.—Where a Mahomedan mortgagor or mort¬ 
gagee dies leaving a number of heirs the ordinary rule is that all the heirs should 
be made parties to a suit relating to the mortgage. 1 But the failure to join some 
of the heirs is not fatal to the suit and the decree passed will bind all the hell’s. 2 
It was so held by their Lordships of the Privy Council in Khairajm-al v. Bairn 3 
The_ reason is, as has been already seen in Note 63-B to S. 11 and Note 5 to 
S. 52, ante, that the representatives actually brought on the record must, in the 
absence ot fraud or collusion, be deemed to be litigating in the common interest 
of themselves and of all the other heirs within the meaning of Expl. VI of 
S. 11 of the Code. Where, however, pending the suit objection is raised as to 
the non-joinder of some of the heirs but the plaintiff refuses to make them 
parties, the decree can bind only the right title and interest, of the persons 
actually on the record. 4 In view of the Privy Council decision referred to 
above, the views expressed in the undermentioned cases, 5 that a decree against 
only some of the legal representatives of a deceased Mahomedan mortgagor 
is not binding on the other representatives or that there is some difference in 
principle between Mahomedan co-heirs and the members of a joint Hindu 
family in this respect cannot be accepted as correct, especially as those cases 
do not advert to the Privy Council decision. 


(14) Jagurnoth Singh v. Mohr a Kuvar, (1917) 
39 I ml Cus 7fi (77): 2 Pat L -Tour 118: 1 Pat 
L W 653: 1917 Pat H C C 194. 

( 1 .',) Nilu Rug v. Anirbad Mandal, 1921 Cal 

321 (326): 33 Cal L Jour 232: 25 Cal W N 

129: <>0 Ind Cas 809; Nawaba Waziri Begam 
v. Jiitbu Shashi Bhusiin Roy, 1924 Pat 77 (80): 
4 pat L Tim 54(5: 2 Pat 874: 1923 Pat H C 
C 293 1 Property already sold under prior 

decree, cannot be allowed to be 6old under later 
decreel: Sunder Singh v. Bholu, (1898) 20 All 

322 (324. 325): 1898 All W N 58; Dwarka 

Nath Nandi v. Mritunjoy Pulra, (1909) 3 Ind 
Cas 175 (170) Cal | Property cannot be sold 

under second decree subject to the first); Bhag- 
ivundux v. Ilhawani, (1904) 2G All 14: 1903 
All W X 177. 

Note 11. 

(1) Bhaudin v. Shekh Ismail, (1887) 11 Bom 
425 (428); iff Mujeedoonissa v. Syed Dildar, 

<1870) 14 Suth W R 216 (216). See also 


Haidar Ali v. Mahomed Sajiuddin, 1932 Cal 84 
(35): 54 Cal L Jour 113: 134 Ind Cas 1068. 

(2) Virehand v. Kondu, (1915) 31 Ind Cos 
180 (180): 17 Bom L R 685: 39 Bom 729. 

(3) (1904) 32 Cal 296 (313): 32 Ind 

App 23: 1 Cal L Jour 584: 9 

Cal W N 201: 7 Bom L R 1: 2 All L J 71: 
8 Sar 734 P C. See also the observations in 
Dip Narain Rai v. Lachhman Upadhiya, 1925 
All 479 (480): 23 All L J 332: 87 Ind Cas 
799: 47 All 466. 

(4) Shahasabeb Sabduralli, v. Sadashiv, 
(1919) 51 Ind Cas 223 (224): 21 Bom L R 
369: 43 Bom 575. 

(5) Lula Miya Shiak v. Mann Bibi, 1928 

Bom 411 (412): 25 Bom L R 408: 73 Ind 
Cas 246: 47 Bom 712; Shahasaheb Sabduralli v. 
Sadashiv, (1919) 51 Ind Cas 228 (225, 226): 
21 Bom L R 369: 43 Bom 575. 


I, Parties to Suits on Mortgage 2587 

12. Joint Hindu family. —There is a conflict of decisions as to whether, 0. 34, B»l* 
in a suit by or against the manager of a joint Hindu family to enforce or Note 12- 
redeem a mortgage, the other members of the family are necessary parties in 
the sense that their interests will not be bound if they are not individually 
joined as parties. On the one hand, it has been held by the High Courts 
of Madras 1 and Patna 2 and in several cases of the other High Courts 3 that in 
such a case the manager effectively represents the other members of the family 
and that the latter cannot impugn the proceedings as not binding on them 
merely on the ground of their not having been individually made parties to 
the suit. But in many other decisions, 4 it has been held that the other 
•co-parceners are necessary parties to the suit and that their interests cannot 
in any way be affected by the result of the suit. In this connection, the 
following decisions of the Privy Council should be referred to. 3 In KisJwn 


Note 12. 

(1) Krislinama v. Perumul, (1885) 8 Mad 

388 (393) ; Rumasamayyan v. Viraaami, (1898) 
21 Mad 222 (225): 8 Mad L Jour 126; Palani 
v. Rangayya, (1899) 22 Mad 207 (208); 

Sheikh Ibrahim v. Rama Aiyar, (1912) 10 Ind 
Cns 874 (878, 879): 20 Mad L Jour 508: 

(1911) 1 Mad W N 442: 35 Mad 685; Kunhi 
Kalundu v. Kunhipakki, 1930 Mad 69 (71): 
30 Mad L W 862: 57 Mad L Jour 712: 124 Ind 
Cas 298; Subramania Ayyar v. Sivasubralimania 
Ayyur, (1919) 52 Ind Cas 931 (932, 933): 10 
Mad L W 180: 1918 Mad W N 537 [Father 
—Manager not precluded from suing in his own 
•name merely because he purports to execute the 
•document also as guardian of his minor sons] . 

(2) Jagdish Narayan Per shad Singh v. 

Manmatha Nath Dey, (1918) 45 Ind Cas 76 
(78): 1918 Pat H C C 71: 4 Pat L W 331; 

Pan jit Prusad l'ewari v. Ram Jatan Pundari, 

(1917) 37 Ind Cas 833 (834): 1 Pat L W 
197: 1917 Pat HOC 113; Kali Rai v. Tulsi 
Ram, 1926 Put 207 (208): 4 Pat 723: 93 Ind 
Cns 932: 7 Pat L Tim 499; Lai Behari Singh 
-v. Uur Pruxad Singh, 1923 Pat 290 (292): 4 
Pat L Tim 108: 1923 Pat II C C 118: 71 

Ind Cas 948: 1 Pat L» R 238: 2 Pat 435; Jag 
Suh v. Ram Chandra Prasad, 1921 Pat 377 
(378): 6 Pat L Jour 640: 1921 Pat H C C 
289: 2 Pat L Tim 553: 63 Ind Cas 564; Shaikh 
Abdul Rahman v. Sliib Lai Sahu, 1922 Pat 252 
(253): 1922 Pat H C C 81: 6 Pat L Jour 

650: 2 Pat L Tiin 572: 63 Ind Cas 570: 4 
U P L R (Pat) 13; Baij Nath Qoenka v. 
Daleey Narain Singh, (1920) 58 Ind Cas 489 

(491 ): 1920 Pat 261: 1 Pat L Tim 582; Raghu- 
nundan Singh v. Parameswar Dayal Singh, 
(1917) 39 Ind Cns 779 (782): 2 Pat L Jour 
306: 1 Pat L W 636: 1917 Pat H C C 137; 
Subulal Singh v. Rameshwar Singh, (1917) 40 
Ind Cas 525 (526): 1 Pat L W 736; Tribeni 
Prasad v. Ramasray Prasad, 1932 Pat 80 (85): 
10 Pat 670: 136 Ind Cns 49. 

(3) Pirthipal Singh v. Rameshwar, 1927 
Oudh 27 (29): 3 Oudh W N 954: 99 Ind Cas 
154: 2 Luck 288; Ramkrishnu N tuain v. Vina - 
yak Narayan, (1910) 34 Bom 354 (358): 12 
Bom L R 219: 5 Ind Cas 967; Lala Surja Pra¬ 
sad v. Golabrhand, (1900) 27 Cal 724 (743): 
4 Cal W N 701; Balki Mohapatra v. Brojobashi 
Panda, (1912) 14 Ind Cns 333 (335): 16 Cal 
W N 1019; Ilorilal v. Nimman Kunwar, (1912) 
15 Ind Cns 126 (129): 9 All L J 
819: 34 All 549; Madan Lai v. Kishen Singh, 
(1912) 15 Ind Cas 138 (139): 9 All L J 844: 
34 All 572; Chajju Mai v. Nuthan, (1912) 15 
Ind Cas 876 (877) All; Gore v. Kashiram, 


(1913) 18 Ind Cas 848 (852): 9 Nag L R 1; 
Laclimi Shankur v. Rum Agyan Jfwsi'r, (1913) 
21 Ind Cos 192 (193) All; Raghoram v. Rajani 
Kanta, (1915) 29 Ind Cas 752 (753): 21 Cal 
L Jour 452; Katwaroo Singh v. Dharam Deo, 
(1915) 29 Ind Cas 926 (928) All; Bhagirathi v. 
Onkar Nath, 1924 Oudh 17 (19): 10 Oudh L 

J 185: 72 Ind Cas 142; Sheo Rattan v. Raja 
Jaymohan, (1898) 1 Oudh Cas 53 (58, 62); 
Baij Nath v. Ram Bilas, 1924 All 738 (739): 
5 L It A (Civ) 386: 80 Ind Cas 12; Ohetan 

Singh v. Sartaj Singh, 1924 All 908 (1) (908): 

46 All 709: 22 All L J 702: 5 L R A (Civ) 

480: 79 Ind Cas 1001; Nathu v. Ram Sarup, 
1925 All 335 (336): 23 All L J 246: 47 All 
427: 87 Ind Cas 700; Madliusudan v. Bhagwan, 
1929 Bom 213 (214): 31 Bom L R 395: 53 
Bom 444: 118 Ind Cas 788; Jaddo Kuar v. 
Sheo Shankar, (1910) 7 Ind Cas 902 (904, 

905): 7 All L J 945; Damadar Namdeo v. Kesheo 
Govind, (1918) 46 Ind Cns 727 (728) Nag; 

Ganga Salmi v. Agent, Bombay-Baroda and 
Central India Railway, (1919) 50 Ind Cas 243 
(247) 

(4) Tatyarao v. Putap/ia, (1910) 8 Ind Cas 

633 (634): 12 Bom L R 940; Shiam Sundar 
Lai v. Bhuddhu Lai, (1914) 24 Ind Cas 252 
(253): 12 All L J 794; Sidheshuri Pershad 

Narain Singh v. Dharam jit Narain Singh, (1914) 
22 Ind Cas 570 (571): 19 Cal L Jour 437: 

41 Cal 727: Bissonatli v. Brindesri Prosad, 
(1912) 17 Ind Cas 577 (580): 40 Cal 342: 

17 Cal W N 1025; Nathi Lai v. Lala, (1912) 

14 Ind Cns 35 (37): 9 All L J 410; Lala 

Stiraj Prasad v. Golab Cliand, (1901) 28 Cal 
517 (531): 5 Cal W N 640; Lala Surja Pra¬ 
sad v. Galab Cliand, (1900) 27 Cal 724 (756): 
4 Cal W N 701: Kashinuth v. Ghimnaji, (1906) 
30 Bom 477 (486): 8 Bom L R 268; Ram 
Prasad v. Manmohan, (1908) 30 All 256 

(257): 5 All L J 267: 1908 All W N 106; 
Slmmrathi v. Kishan Prasad. (1907) 29 All 311 
(315, 317): 1907 All W N 58: 4 All L J 194; 
Kanhaia Lai v. Raj Bahadur, (1898) 24 All 
211 (213): 1902 All W N 24; Bhawani Prasad 
v. Kallu. (1895) 17 All 537 (568): 1895 All 
W N 212; Badri Prasad v. Madan Lai, (1893) 

15 All 75 (83): 1893 All W N 52 F B 

(5) Kishen Prasad v. Har Narain Singh, 

(1911) 9 Ind Cas 739 (741): 15 

Cal W N 321: 8 All L J 256: 

9 Mad L Tim 343: 13 Cal L Jour 345: 21 
Mad L Jour 378: 13 Bom L R 359: 33 All 
272: (1911) 2 Mad W N 395 : 38 Ind App 45 PC; 
Sheo Shankar Ram v. Mt Jaddo Kunioar, 
(1914) 24 Ind Cas 504 (506): 18 Cal W N 
968: 16 Mad L Tim 175: 1914 Mad W N 
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0. 34, R.l. 
Note 12. 


Prasad v. Har N(train ,® it was held that the manager of a joint Hindu family 
business effectively represents the family in all litigation by or against the 
family m connection with the joint family business. In Sheo Shankar v. 
Juddoo Kunwar, 1 the Privy Council observed as f ollowsThere seems to be 
no doubt upon the Indian decisions (from which their Lordships see no reason 
to dissent) that there are occasions including foreclosure suits, when the 
managers of joint Hindu families so effectively represent all other members 
ol the family that the family as a whole is bound. ” In Ganpat Led v. Bind- 
leasin Prasad , s a minor co-parcener sued for a declaration that his right to 
redeem a mortgage was unaffected by a sale under a decree passed against the 
manager without impleading him (the minor) as a party. Their Lordships 
rejected that claim holding that, after the purchase under his decree, the 
mortgagee was in the position of a purchaser and that unless the sale and the 
decree were attacked in a properly constituted suit his possession could not 
be disturbed Li Gouda v. Baton Gouda* the Privy Council 

held that S. 11. Expl. VI was applicable to a joint Hindu family. In 
view of the foregoing decisions of the Privy Council, the Madras and Patna view 
must be accepted as correct. See also Note 61 to S. 11, ante . Even granting 
that the son is a necessary party to a suit against the father, where he is- 
impleaded as a legal representative of his father he cannot object to the decree 
in the executing Court, on the ground of the plaintiff’s failure to implead 
urn . Nor does the plaintiff mortgagee lose his right to sue the son separately 
by Ins failure to join him in the suit against the father. 9 '’ 

On the question whether in a suit by or against the manager of a joint 
Hindu family the manager should be expressly and specifically stated as suing 
or as being sued in his representative capacity as manager, there is a conflict 
of decisions; some cases holding that such express mention is not necessary, 10, 
and others holding that it is. 11 The better view, it is submitted, is that the- 
question whether a manager sues or is sued in a representative character is a 


593: 1 Mad L W 045: 20 Col L Jour 282: 86 
All 383: 12 All I, J 1173 ; ic Bom L R 810: 
41 ind A i»|» 210 p C; Ganpat Lai v. Bindbasini 
Prasad. (1920) 56 Ind Cns 274 (277): 18 All 
L J 555: 1920 Mad W N 382: 12 Mad L 
W 59: 39 Mad L Jour 108: 2 U P L R (P 0) 
103: 24 Cal W N 954: 28 Mad L Tim 330: 
47 Cal 924 : 47 Ind App 91: 1920 PC1PC; Lin- 
//an Gowda v. Hasan Gowda, 1927 P C 56 (56, 57): 
52 Mad L Jour 472: 25 Mad L W 789: 25 

All I. J 319: 31 Cal W N 670: 1927 Mad W 

N 352: 4 Oudli W N 424: 101 Ind Cas 44: 

29 Bom L K 848: 51 Bom 450: 54 Ind App 

122: 45 Cal L Jour 504: 8 Pat L Tim 462 P C. 

( 6 ) (1911) 9 Ind Cas 739 (741): 15 Cal W 
N 321: 8 All L J 256: 9 Mnd L Tim 343: 13 
Cal L Jour 345: 21 Mad L Jour 378: 13 Bom 
Ij R 359: 33 All 272: (1911) 2 Mad W N 
395: 38 Ind App 45 P C. 

(7) (1914) 24 Ind Cns 504 (506): 18 Cal 
W X 968: 16 Mad L Tim 175: 1914 Mad W N 
593: 1 Mad L W 645: 20 Cal L Jour 282: 36 
All 383: 12 All L J 1173: 16 Bom L R 810: 
41 "Ind App 216 P C. 

( 8 ) (1920) 56 Ind Cas 274 (277): 18 All 
I. J 555: (1920) Mad W N 382: 12 Mad L W 
59: 39 Mad L Jour 108: 28 Mud L Tim 330: 
47 Cal 924: 2 U P L R (PC) 103: 24 Cal 


W N 954: 47 Ind App 91: 1920 P C 1 P C. 

(9) 1927 P C 56 (56, 57): 52 Mad L. 

Jour 472: 25 Mad L W 789: 25 All L J 819: 
31 Cal W N 570: 1927 Mad W N 352: 4 Oudh 
W N 424: 101 Ind Cas 44: 29 Bom L R 848: 
51 Bom 450: 54 Ind App 122: 45 Cal L Jour 
504: 8 Pat L Tim 462 P C. 

(9-n) Hira Lai v. Parmeshar Rai, (1899) 21 
All 356 (357, 358): 1899 All W N 100. 

(9-b) Dharam Singh v. Angan Lai, (1899V 
21 All 301 (307): 1899 All W N 78. 

(10) Oobiiul Oorhi v. Baldeo Ram, 1930 Pat 

293 (297): 126 Ind Cns 369; TuUhi v. Buh- 
nath Rai, 1923 All 284 (284) : 21 All L J 
175: 71 Ind Cns 623: 4 L R A (Civ) 134; 

H or Hal v. Nimman Kunwar, (1912) 15 Ind Cas 
126 (129): 9 All L J 819: 34 All 549; Jag 
Sah v. Ram Chandra, 1921 Pat 377 (378): 6 
Pat L Jour 640: 1921 Pat H C C 289: 2 Pat 
L Tim 553: 63 Ind Cas 564. 

(11) Ratnchandra v. Sripatrao, (1916) 33 
Ind Cns 771 (772): 18 Bom L R 33: 40 Bom 
248; Girwar v. Ml Makbulunniasa, (1916) 36 
Ind Cns 542 (543): 1 Pat L Jour 468; Ram- 
chundra■ Kara in v. Shripath Rao Tukoji Rao, 
(1916) 33 Ind Cas 771 (772): 18 Bom L R 
33: 40 Bom 248. 
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question of fact in each case and his specific description as manager is not 
essential. 

Although it may not be legally necessaiy to implead the other co¬ 
parceners in a suit by or against a manager, yet, they would be proper parties 
to such a suit. 12 Further, the right of the other co-parceners, to object, not 
on the ground, of their non-joinder, but on the ground of the debt being not 
binding on them, or as being tainted with illegality or immorality, is not 
affected by proceedings to which they have not been parties. 13 But in a suit 
on a mortgage of joint family property where the manager is not made a 
party, all the others are necessary parties. 14 Similarly, where the father is 
impleaded but he does not, or cannot, act in a representative character, the 
other members should be joined if their interests are sought to be affected. 16 

To a suit to enforce the mortgage of the share of one co-parcener alone, 
the other co-parceners are not necessary parties. 10 Similarly, where the mort¬ 
gage is not a joint family transaction but one entered into by a member of the 
family in his individual capacity, the others are not necessary parties. 17 

Where the parties are not governed by Hindu Law, and the son, under 
the Customary Law, is entitled only to a reversionary interest for the protection 
of which he has the right to interfere to prevent unnecessary alienations of 
the property, the son’s interest is not sufficient to entitle him to be made a party 
to a suit on the mortgage. 18 

13. Assignee of mortgage. —In a suit for redemption of a mortgage 
against the assignee thereof, the original mortgagee is not a necessary party. 1 
But in a suit to enforce the mortgage brought by the assignee of the mort¬ 
gage, the original mortgagee is a necessary party where the mortgagor denies 
receipt of consideration. 2 

14. Receiver in insolvency.— Where the mortgagor becomes insol¬ 
vent after the date of the mortgage, the mortgagee bringing a suit on his 


(12) Jas Ram v. Sher Singh, (1903) 25 All 

162 (164): 1902 All W N 223; Apparao Babu 

JCao v. Vithal Qovind, 1931 Bom 408 (409): 

33 Bom L R 608: 134 Ind Cas 365; Debi Dat 
v. Jadu Rai, (1902) 24 All 459 (460): 1902 
All W N 123. 

(13) Dabi Singh v. Jia Ram, (1903) 25 All 

214 (223): 1903 All W N 21; Ramkrishna v. 

Vinayak, (1910) 34 Bom 354 (357): 12 Bom L 
R 219: 5 Ind Cas 967; Bidya Prosad Singh 
v. Bhupnarain Singh, (1915) 29 Ind Cas 629 
(632): 21 Cal L Jour 543: 19 Cal W N 849: 
42 Cal 1068; Ramaswumi Ayyar v. Virasami 
Ayyar, (1898) 21 Mad 222 (225): 8 Mad L 
Jour 126. 

(14) Jugal Kishore v. Oanga Singh, (1913) 
21 Ind Cas 712 (713) All. 

(15) Drigpal v. Sukhnandan, (1920) 56 Ind 
Cas 299 (301): 7 Oudh L J 164: 2 U P L R 
(O O) 96; Nago Rao v. Nago, (1914) 24 Ind 
Cas 831 (832): 10 Nag L R 72; Prag v. Ram 
Niranjan, (1912) 17 Ind Cas 734 (735): 11 All 
L J 36 [Father in jail—Minor son not repre¬ 
sented—Son not bound] ; Kandum Venkata- 
awamy v. Baligadu, (1916) 32 Ind Cas 179 
(183): 19 Mad L Tim 43: 3 Mad L W 74 
I Once the parties have become divided in 


interest the father cannot sue on behalf of his 
son]. 

(16) Lai Ohand v. Balkrishna, (1913) 21 Ind 
Cas 689 (690): 15 Bom L R 944 Note. 

(17) Sohna Shah v. Dipa Shah, 1902 Pun Re 

No. 15; Ram Narain Ram v. Palo Patak, 
(1904) 1 All L J 367 (368) [Mortgage of pro¬ 
perty which is not ancestral]; Adaiktdam Ohetty 
v. Subban Ohetty, (1915) 26 Ind Cas 35 (36, 
38): 1914 Mad W N 634: 16 Mad L Tim 279: 
27 Mad L Jour 621 [Mortgage in favour of 
coparcener who does not disdose tihat he is 
lending joint family funds—He is entitled to sue 
without joining other co-parceners]. See also 
Ragho Vinayak v. Sheikh Daud, (1889) 13 Bom 
51 (53) [Divided members of the family not 

necessary parties]. 

(18) Shiv Dev Singh v. Jai Ram, (1919) 53 
Ind Cas 411 (411): 125 Pun Re No. 1919: 44 
Pun L R 1920. 

Note 13. 

(1) Suleman Hussain v. Esso, 1926 Sind 
145 (147): 91 Ind Cas 87. 

(2) Dirg Singh v. Manbhar, (1910) 7 Ind 

Cas 69 (69) All. 


O- 34, Rl, 
Notes 
12—14. 
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0. 84, E l, mortgage is bound to implead the Official Receiver or Assignee as a party 
Notes thereto. 1 The undermentioned cases to the contrary 2 are no longer law in 

view of the decision of the Privy Council in Kala Chand v. Jagannath 3 
referred to above. See also 0. 22, R. 10, ante. 

15. Lessee.—A lessee who has been inducted on the land by the 
mortgagor or by the mortgagee and whose interest will be affected by the result 
of the suit is a necessary party to a suit relating to the mortgage. 1 But a 
person having merely a raiyati interest in the land is not entitled to redeem 
a mortgage or to be joined as a party to a suit on the mortgage. 2 

16. Landlord.—Although the general rule is that a person claiming 
a paramount title is not a necessary party to a suit on the mortgage, yet, in 
some eases it may be eonvenient to join the landlord of the mortgagor as a 
party thereto. 1 (See Note 5, supra.) "Where the landlord is in possession 
of the mortgaged property not by virtue of a supreme title but by virtue of a 
title improperly and collusively obtained from the tenant under a decree for 
ejectment, he is a necessary party to the suit on the mortgage. 2 

17. Kanomdar.—In an appeal by sub-tenants against a decree for 
redemption of a Kanom, obtained by a jenmi, the Kanomdar is a necessary 
party. 1 Where a melcharathdar along with the jenmi obtains a decree for the 
redemption of a Kanom , and the Kanomdar appeals against the decree, 


Note 14. 

(1) Kalachnnd v. Jat/annath, 1927 P 0 108 

(109): 52 Mnd L Jour 734: 29 Bom L R 882: 

31 Cal W N 741: 101 Ind Cos 442: 45 Cal L 

Jour 544: 54 Ind App 190: 25 All L J 621: 

1927 Mnd W N 485: 54 Cnl 595: 39 Mad L 
Tim 5 : 26 Mnd L W 268 P 0 [Reversing 1925 Col 
785 (786)); Puninthavelu v. Bhashyam, (1902) 
25 Mnd 406 (422): 12 Mad L Jour 282. 

(2) Kaudamcami Ohetti v. Jaya Pandiyn, 1927 

Mod 609 (610): 101 Ind Cos 78: 26 Mad L W 
47 (Decided before the decision in 1927 P 0 
108); KhuztmcUi v. Aiznm Din, 1930 Lah 791 

(792): 31 Pun L R 506: 126 Ind Cos 174 

[Which simply follows 1925 Cal 785 which was 
reversed by the Privy Council). , 

(3) 1927 P C 108 (109): 52 Mnd 

L Jour 734: 29 Bom L R 882: 31 

Cal W N 741: 101 Ind Cas 442: 45 Cal L 
Jour 544: 54 Ind App 190: 25 AU L J 621: 
1927 Mnd W N 485: 54 Cal 595: 39 Mad L 
Tim 5: 26 Mad L W 268 P C. 

Note 16. 

(1) Krishna v. Yithal, 1926 Bom 522 (523): 
28 Bom L R 759: 96 Ind Cas 848 (Lessees 
under mortgagee) ; Asan Pandey v. Rajtnon 
Misser , (1919) 52 Ind Cas 105 (107) Pat 
(Lease granted by mortgagee); Raghunandan v. 
Awbika Singh, (1907) 29 All 679 (682): 4 
All L J 703: 1907 All W N 227 [Lessee under 
perpetual lease); Kasuwunnissa v. NUratna 
Bose . (1882) 8 Cal 79 (87): 10 Cal L Rep 113: 
9 Cal L Rep 173 (Patnidar); Radha Pershad 
v. Manohar Das t (1881) 6 Cal 317 (319): 7 Cal 
L Rep 293 [Zurpcshgidar]; Jugul Kissore v. 
K or tic Chunder, (1894) 21 Cal 116 ( 120 ) [Pat¬ 
nidar) : Narsingdas v. Sheik Hussain , 1926 Nag 
495 (496): 96 Ind Cas 961 [Lessee for a term 


of years); Kokil Singh v. Dulichand, (1880)- 
5 Cal L Rep 243 (250) [Mokararidar]; Qovinda - 
rttjulu Raidu v. Cliinna Thambx, 1928 Mad 1270 
(1270): 111 Ind Cas 147; Sheoram v. Jamna 
Bai, 1923 Nag 273 (274): 19 Nog L R 18: 65 
Ind Cas 503 [Permanent lessee); Nand Kuer 
v. Kunj Behari, 1927 Pat 411 (411, 412): 6 
Pat L Tim 229 (Mokararidar). But see Sripati 
v. Mohip Ramin t (1883) 9 Cal 643 (644): 18 
Cal L Rep 119 (Holder of Mourasi Mokurari pat- 
ta granted by mortgagor not entitled to redeem^ 
and not necessary party). 

(2) Girish Chunder v. Juramoni De t (1901> 
5 Cnl W N 83 (85). 

Note 16. 

(1) Sourendra v. Kunjbehari, 1929 Pat 222' 
(227): 10 Pot L Tim 129: 8 Pat 439: 116 Ind 
Cas 518 [Snit by mortgagee of non-transferable 1 
bolding—Landlord purchaser in rent decree, mode 
defendant—Right must be decided in the very 
suit); Pran Krishna Pan v. Atul Krishna , 
(1918) 46 Ind Cas 176 (177, 179): 22 Cal 
W N 662 [To a suit to enforce a mortgage of a 
non-transferable occupancy holding the landlord 
is a proper but not a necessary party 1; Jaduram 
v. Bhawanisao, 1930 Nag 89 (90): 121 Ind Cas 
666: 13 Nag L J 1 [Suit on prior mortgage—* 
Puisne mortgagee joined as defendant—Puisne- 
mortgagee (Mnlguzar) can contend that mortga¬ 
gor could not validly mortgage without his 
consent]. 

(2) Panchanan Ghosh v. Abdul Malik , (1912)• 
16 Ind Cas 703 (705): 16 Cal W N 920. 

Note 17. 

(1) Yedaparathi v. Avara t (1902) 25 Mad 566 
(571). 
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claiming compensation for improvements, the jenmi is a necessary party to 0. 34. R.l, 
the appeal. 2 Notes 

17_IQ 

18. Parties to appeal. —The provisions of this rule apply also to 
appeals. 1 

19. Effect of non-joinder. —Under S. 85 of the Transfer of Property 
Act, 1882, it was held that the word “must” in that section was imperative in 
character, and that, consequently, the failure to join a person interested in 
the mortgaged property as a party to the suit was a defect fatal to the suit. 1 
But the Court was, however, held to have power under S. 32 of the old Code 
(now 0. 1, R. 10) to add the necessary parties. 2 As has been seen in Note 4, 
ante, 0. 34, R. 1 makes it now clear that its provisions are “subject to the 
other provisions of the Code” including 0. 1, R. 9, and, hence, the non¬ 
joinder of any person as a party to the suit is not a fatal defect; a decree can 
be passed so far as regards the parties actually on the record are concerned, 3 


(2) Seshun Patlar v. Yakkanath, (1911) 9 
Ind Cas 940 (940): (1911) 2 Mad W N 148: 9 
Mad L Tim 356. 

Note 18. 

(1) Kesavan v. Sankaran, (1897) 7 Mad L 
Jour 266 (267) ; Mankal v. Collector of Malabar , 
(1899) 9 Mad L Jour 49 (60); Surjiram v. 
Barhamdeo Prasad, (1906) 2 Cal L Jour 202 
(216): 1 Cal L Jour 337; Velammal v. Laksh - 
mammal, (1915) 31 Ind Cas 814 (815). But see 
Chandi Charan v. Siraj Mia, 1927 Cal 479 (480): 
100 Ind Cas 521 (Redemption suit dismissed— 
One only of the mortgagors appealing—Others are 
not necessary parties]. 

Note 19. 

(1) Deokali Kunwar v. Alim-un-nissa Bibi, 

1901 All W N 22 (22) [Decree-holder cannot 

bring property to sale subject to puisne mort¬ 
gagee's right of redemption] ; Jamyna Pershad 
v. Gan g a Pershad, (1892) 19 Cal 401 (411); 

Sorabji v. Rattonji, (1898) 22 Bom 701 (707); 

Dalibai v. Gopi Bai, (1902) 26 Bom 433 (436): 

4 Bom L R 105; Muhamad Abdul Rashid ▼. 
Dilsukh, (1905) 27 All 517 (525): 2 All L J 
210: 1905 All W N 80; Qhxdam Kadir v. Mus- 
takin Khan, (1896) 18 All 109 (112): 1896 

All W N 7; Matadin v. Kasim Hussain, (1891) 
13 All 432 (465, 466); Janki Pershad v. Kishsn 
Dat, (1894) 16 All 478 (483): 1894 All W N 
151 F B; Srinivasa Rao Saheb v. Yamunabhai 
Ammal, (1906) 29 Mad 84 (86): 16 Mad L 
Jour 50 [Point was doubted in this case]. 

(2) Jamuna v. Ganga, (1892) 19 Cal 401 
(411); Sotish Ohunder v. NUcomul, (1885) 11 
Cal 45 (51); Ahmedbhoy v. Vulleebhoy, (1886) 
8 Bom 323 (336); Vadi Lai v. Shah Kausal, 
(1903) 27 Bom 157 (161): 4 Bom L R 968; 
Rundan Lai v. Faquir Chand, (1904) 27 All 
75 (78): 1 All L J 476; Girish Chunder Day v. 
Jeiramoni De, (1901) 5 Cal W N 83 (85) 
[Review granted for the purpose of joining 
omitted persons]; Vakatchand Lakmichand v. 
Advocate-General, (1871) 8 Bom H C R (O O) 
96 [ Court may add a necessary party even 
after a preliminary decree] ; Alagappa v. Vellian, 
(1895) 18 Mad 38 (38): 4 Mad L Jour 283 
[Amendment not to be allowed if by 60 doing 
defendant is likely to be precluded from plead- 
,n K limitation); Mallikarjuna v. Pulayya, (1893) 
16 Mad 319 (320) (Amendment ought not to 
be allowed if thereby defendant is likely to he 
precluded from pleading limitation]; Manga! Pro- 
sad v. Chandramall, (1905) 1 Nag L R 117 


(121) [Amendment ought not to be allowed if 
by so doing the defendant is likely to be pre¬ 
cluded from pleading limitation); Bhagmani v. 
Svbh Narain , 1905 All W N 35 (36) [Prayer for 
amendment noti to be refused even though a 
previous opportunity had been given and the 
case was nearing conclusion]; Amiruddin Hua- 
aain v. Khairuddin Hussain, 1900 All W N 
20 (21); Txkam Singh v. Thakur Kishore, (1898) 
20 All 188 (189): 1898 All W N 12. 

(3) Wuleyutunnissa Begam v. Ohalakhi, 1931 
Pat 164 (167): 132 Ind Cas 100: 10 Pat 341: 
12 Pat L Tim 28; Parmeshwar Pandey v. Raj- 
kishore Narain Singh, 1925 Pat 59 (61): 3 Pat 
829: 5 Pat L Tim 646: 80 Ind Cas 34; Sital 
Prasad Ray v. Asho Singh, 1922 Pat 651 (652): 
1922 Pat H C C 326: 4 Pat L Tim 698: 69 
Ind Cas 677: 2 Pat 175; Hari Prasad Singha 
v. Babu Surendru Mohan Sinha, 1922 Pat 450 
(473): 66 Ind Cas 945: 1 Pat 506: 3 Pat L 
Tim 709; Kherodamoyi Daai v. Habib Shah 
1925 Cal 152 (153): 29 Cal W N 51: 82 Ind 
Cas 638; Har Chandra Roy v. Muhamed Hus¬ 
ain, 1921 Cal 554 (555): 25 Cal W N 594: 66 
Tnd Cas 312; Baldeo Prasad v. Bhola Nath, 1929 
All 941 (942): 121 Ind Cas 106: 52 All 134; 
Kurrar Husain v. Jai Narain Rai, 1927 All 290 
(290): 100 Ind Cas 198; Jwala Prasad v. 
Slier Singh. 1927 All 488 (488): 101 Ind Cas 
(75; Sheo Kumar Pandy v. Babu Nandan Dube, 
1924 All 928 (928): 5 L R A (Civ) 431: 84 
Ind Cas 262; Parsudi Lai v. Laiq Singh, 1921 
All 107 (108): 21 All L J 701: 5 L R A (Civ) 
31: 74 Ind Cas 943; Sabduralli v. Sadashiv 

Suyde, (1919) 51 Ind Cas 223 (224): 43 Bora 
575: 21 Bom I. R 369; Alam Singh v. Qokal 
Singh, (1913) 21 Tnd Cas 271 (272): 11 All 
L J 749; 35 All 484; Ganeshi Loll v. Charan 
Singh, (1913) 19 Ind Cas 614 (614): 35 All 
24 7: 11 All L J 280; Haibat Shah v. Bolira 
7oror/mnd 1931 All 235 (23G) : 132 Ind Cas 

1931 '"1 k 'J 902 [One of joint-mortgagors 
dies pending suit—No L R impleaded and abate¬ 
ment—Decree passed for sale of property of other 
mortgagors for proportionate amornt); Ram- 
7‘" r « n Xashiduddin, (1912) 16 Tnd Cas 671 
(674): 10 All L J 134; Bala Proshad v. Pratab 
Singh, (1912) 13 Ind Cas 38 (39) All; Guru- 
vayya v Dattatraya, (1904) 28 Bom 11 (17): 
5 L R 618; Hirasa v. Onfrnr. 1923 Nag 234 

(235): 72 Ind Cas 458; Ram Kinkar v. Akkil 
Chundra, (1908) 35 Cal 519 ^23): 11 Cal W 

rTTTv 50: . 5 Cal L ,Tour 242: ^Mad L Tim 137 
[When in course of mortgage suit, purchaser of 
portion of mortgaged property is made a party 


O. 34, R.l. 
Note 19. 
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unless the person omitted is a necessary party in the sense, that, in his absence, 
no relief could be given at all even as regards the parties actually on the 
record . 4 If the party on the record effectually represents others not joined, 
the decree will bind the interests of the latter also. 5 The Court has also 
ample powers under 0. 1, R. 10 to add, in proper cases, any parties it con¬ 
siders necessary for the disposal of the suit. 0 In this connection reference 
may also be made to S. 99 of the Code which lays down that a misjoinder 
(which includes non-joinder) is not, in itself, a ground for reversing or vary¬ 
ing a decree. 7 

But, although, the non-joinder of persons who ought to have been joined 
as parties under this rule is not fatal to the suit, the result of this cannot, in 
any way , affect the rights of such persons. 8 Simple, as this proposition is, 


defendant after prescribed period of limitation, 
suit as against him is barred by limitation]; 
Kamalpati v. Be joy Lai, (1909) 3 Ind Cas 291 
(293) [Decree is binding on parties thereto]. 
See aslo Basuridin Biswas v. Debendro Nath 
Biswas, (1908) 12 Cal W N 911 (913, 914); 
Haidar Ali Khondkar v. Mahomed Shajuddin 
K«zi, 1932 Cal 34 (35, 36): 54 Cal L Jour 113: 
134 Ind Cas 1068 (Some heirs of deceased mort¬ 
gagee suing—Others consenting—Decree for for¬ 
mer correct); TJmesh Chandra Mondai v. Chow - 
dhury Jlemanga Chandra Matty, (1932) 36 Oal 
W N 1138 (1142, 1143) [One of the purchasers 
of the equity of redemption impleaded dying 
pending suit—All L. Rs. except one substituted 
after notice and without objection—Non-joinder 
not fatal or material] ; Fakir Khan v. Ismail 
Khan, (1933) 141 Ind Cas 264 (266) Lah [Suit 
by mortgagees to set aside order of Collector for 
redemption under S. 12 of the Punjab Redemption 
of Mortgages Act (II of 1913)—Death of one 
and failure to implead his L. Rs.—Each plaintiff 
has a well-defined and separate share—Suit does 
not abate in entirety 0 34, R. 1 is inapplicable]; 
contra Girwar Narain Mahton v. Makbxdunnissa, 
(1916) 36 Ind Cas 542 (543): 1 Pat L Jour 
468 [0 1, R 9. is subordinate to 0 34, R 1]. 


(4) Karrar Uustain v. Jai Narain Rai, 192 J 
All 290 (290): 100 Ind Cas 198; Dhurl Patak 
v. Jimal Singh, (1918) 45 Ind Cas 650 (651): 
4 Pat L W 391 [Withdrawal of suit against a 
mressarg party—Suit should be dismissedJ; 
Velammal v. Lakshmu Ammal, (1915) 31 .Ind Cas 
814 (815) Mad; Saeedud-din Khan v. H\ra Lai, 
(1914) 24 Ind Cos 25 (26): 12 AH L J 619 
[In redemption suit all the mortgagees or their 
representatives are necessary Pities j. bee 
Keshuvram v. Ranehhod. (1906) 30 Bom 156 

(101): 7 Bom L R 811 [Necessary parties de¬ 
fendants are those without whom no decree at 
.ill can he rendered). 


(5) Shuilexh Chandra Guha v. Bechai Qope, 

1925 Cal 94 (95): 40 Cal L Jour 67: 84 Ind 
('as 124; Govindaswamy Udaiyar v. Annamalai 
Pduyar, 1927 Mad 1071 (1072). 

(6) Bnldeo Pershad v. Bhola Nath, 1929 All 

<>41 (942): 121 Ind Cas 106; Shivubai v. 
Shiddheshwar, 1921 Bom 152 (154): 45 Bom 

1009: 23 Bom L R 405: 61 Ind Cas 590; Ana 
p ena Nater Sha v. Annamalai Ohetty, (1911) 
10 Ind Cas 776 (778): 4 Bur L Tim 71 [Defect 
may he remedied even in appeal). 

(7) Abdul Rahiman ilia v. Soli Mannetta Bibi, 

1926 Cal 416 (417): 89 Ind Cas 121 [When 
the merits of the case have been affected by the 
non-joinder S. 99 cannot be invoked to cure the 


defect). 

(8) net Ram v. Shadi Ram, (1918) 46 Ind 
Cas 798 (800): 1918 P 0 34: 40 All 407: 46 
Ind App 130: 16 All L J 607: 20 Bom L R 
798: 28 Cal L Jour 188: 22 Cal W N 1038: 36 
Mad L Jour 1: 24 Mad L Tim 92: 9 Mad L 
W 550: 1918 Mad W N 518: 5 Pat L W 88: 12 
Bur L Tim 73 PC; Bojonath v. Khelut Ohunder, 
(1870-72): 14 Moo Ind App 144 (149): 8 Beng 
L R 104: 16 Suth W R P O 33: 2 Suth 480: 2 
Sar 711 PC [Mortgagor’s assignee not bound by 
decree to which he was not party); Muhammad 
Samiuddin v. Man Singh, (1887) 9 All 126 
(128): 1886 All W N 318; Gajadhar v. Mul- 
chand, (1888) 10 All 520 (523): 1888 All W 
N 210; Balmakund v. Mt Sangari, (1897) 19 All 
379 (381): 1897 All W N 94; Eudarat-TJUah 
v. Kubra Begum, (1901) 23 All 25 (31): 1900 
All W N 185; Dina Nath v. Lachmi Narain, 
(1903) 25 All 446 (453): 1903 All W N 150 F 
B; Bir} Eithore v. Madho Singh, (1906) 28 
All 279 (280): 19[)5 All W N 279: 3 All L 
J 27; Eudir Buksh v. Jwala Pershad, 1906 All 
W N 285 Note: 1 All L J 288; Ram Pershad 
v. Gobindi, (1904) 1 All L J 207 (208); Vmeth 
C'under v. Zahur Fatima, (1891) 18 Cal 104 

(179): 17 Ind App 201: 5 Sar 507 P C: Gobind 
Lai v. Ramjanam, (1894) 21 Cal 70 (79);20lnd 
App 165: 6 Sar 356: 17 Ind Jur 530 PC; Tha 

TJni/in v. Mating Mya Su, (1910) 37 Cal 239 
(250): 37 Ind App 19: 14 Cal W N 214: 11 
Cal L Jour 166: 3 Bur L Tim 27: 12 Bom L 
R 234: 20 Mad L Jour 153: 5 Ind Cas 151 
P C [Right to question priority, etc., not 

affected]; Surja Bibi v. Monindra Nath, (1900) 
4 Cal W N 507 (508); Eanhaiya Lai v. Ban- 
sidhar, 1884 All W N 136; Euppu Naidu v. 

Venkatakrishna, (1897) 20 Mad 82 (83): 6 Mad 
L Jour 229; Puninthavelu v. Bhashyam, (1902) 

25 Mad 406 (422): 12 Mad L Jour 282; Malli- 
karjanadu Sethi v. Lingamurthy Pantulu, (1908) 

26 Mod 882 (333): 12 Mad L Jour 279 

[Puisne mortgagee not impleaded in suit on prior 
mortgage cannot apply to set aside execution sale 
under O 21, R 90 because his rights are not 
affected by sale); Rengasamy Naieken v. Eoma- 
rammal, (1903) 26 Mad 484 (485): 13 Mad L 
Jour 131; Thenappa Ohettiar v. MarfmutftU 
Nadan, (1908) 31 Mad 258 (260): 4 Mnd L 
Tiin 293: 18 Mad L Jour 344; Sioami Dayal 
v. Ramdhar, 1931 Oudh 358 (362): 8 Oudh W 
N 566: 134 Ind Cas 865 [Foreclosure decree 
against life-estate-holder—Remainder man not 
impleaded—Decree does not bind bim]; 
Ramjhari Eoer v. Eashi Nath, 1926 Pat 837 
(338): 94 Ind Cos 284: 5 Pot 513: 1926 Pat 
II C C 310: 7 Pat L Tim 788; Sadhuprasad 
Bidyadhar v. Eari Erishna Panda, 1929 Pat 94; 
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its application to the complicated facts arising in mortgage suits has been the 
subject of a great diversity of judicial opinion. In order to appreciate the 
various views properly, it is necessary to remember the following important 
principles:— 

. (1) Where an owner C mortgages his property to A by way of a 

simple mortgage, the mortgagee gets nothing more than a right 
to obtain from the Court an order that the property be sold 
for the recovery of the debt. The mortgagor retains, in 
himself, 

(a) a right to redeem the mortgage, and 

( l)) a right to the physical possession and enjoyment of the. 
mortgaged property. 9 

(2) Where the mortgage is a usufructuary one, A will get a right 

to be in possession of the property until his debt is discharged, 
and C will retain only the right to redeem. 

(3) Where C, the mortgagor, sells his interest in the property to D, 

then, if the mortgage is a simple one, D gets C’.s rights, viz., 
the right to redeem and the right to possession of the mortgaged 
property; if the mortgage is a usufructuary one, he will get 
only the right to redeem the mortgage. 10 

(4) Where C, after creating a mortgage in favour of A, creates a 

further mortgage in favour of B, then, if the mortgage is a 
simple one, B will get 

(«) a right to redeem the prior mortgage, and 

( b ) a right to obtain from the Court an order that the pro¬ 

perty be sold subject to the prior mortgage, for the 
recovery of his debt. 

C will retain the right to redeem both the mortgages plus 
the right to possession. 

If B’s mortgage is a usufructuary one, he will be entitled to a 
right to redeem the prior mortgage and a right to the 


(95): 115 Ind Cas 552: 11 Pat L Tim 41; 
Maung Shwe v. Karambu Pillai, 1928 Rang 
127 (127): 6 Rang 122: 110 Ind Cas 701; 

Aughore Kumar y. Mahomed Mussa, (1909) 2 

Ind Cas 662 (667); Mulia Veetil v. Achuthan 
Nair, (1911) 9 Ind Cas 513 (515): 21 Mad L 
Jour 213: (1911) 2 Mad W N 165: 9 Mad L 
Tim 431; Magan Lull y. Anand Singh, (1911) 
10 Ind Cas 422 (423) All; Bangser Das v. 
Gena Led Jha, (1911) 12 Ind Cas 155 (157, 
158): 14 Cal L Jour 530; Nga Pawe v. Nga 
Sin, (1912) 18 Ind Cas 874 (875, 876): (1911) 
1 U B R 92 [Unimpleaded person is entitled to 
declaration that his rights are not affected by 
decree]; Muhamed Ibrahim Hossein Khan v. 
Ambika Prasad, (1912) 14 Ind Cas 496 (504): 
39 Cal 527: 39 Ind App 68: 9 All L J 832: 14 
Bom L R 280: 16 Cal W N 505: 15 Cal L Jour 
411: 22 Mad L Jour 468: 11 Mad L Tim 265: 
1912 Mad WN 867 P 0; KaUash v. Qirja, (1912) 
14 Ind Cas 299 (300): 16 Oal W N 658: 39 Cal 

C.P.C.—325 


925; Shankar Tenkatesh Karguppi y. Sadashiv 
Mahadji Kulkarni, (1913) 21 Ind Cas 39 (41): 
15 Bom L R 817: 38 Bom 24; Ma Sein y. 
Muthukaruppan Ghetty, (1914) 25 Ind Gas 931 

(932): 7 L B R 135; Suraf Din y. Wajid Ali 
(1916) 34 Ind Cas 367 (368): 8 Oudh L J 494- 
Muthammal y. Raza PKlai, (1918) 44 Ind Cas 753 

41 Mad 613: 23 Mad L Tim 106: 1918 
Mad W N 251: 7 Mad L W 420 [Puisne mort¬ 
gagee is entitled to accounts of the profits of the 
??o^o r x ty !i ? e , bo *‘ Mohan Das y. Nadiabashi Dev, 
913 44 lnd Cas 521 (523): 22 Oal W N 543: 

28 Cal L Jour 256. But see Sita Ram v. Amir 

?nTTAv (1 , 8 ? 6) r 8 324 (329): 1886 All W N 

101 [Obsolete Law). 

(9) Paman Das v. Hiranand, (1918) 47 Ind 
Cas 792 (793): 12 Sind L R 1 . 

( 10 ) Pamandas v. Hiranand, (1918) 47 Ind 

Cas 792 (793): 12 Sind L R 1 . 
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possession of the property; and C will le entitled only 
to a right to redeem both the mortgages. 

(5) Where C makes several mortgages successively in favour of 
different persons, the later mortgagee is entitled to redeem' the 
earlier one, but the earlier ones cannot redeem the later ones, 
according to the maxim “Redeem up and foreclose down.” 11 

We now proceed to consider the various classes of cases illustrating the 
application of the above principles:— 

(i) C executes a simple mortgage in favour of A and then sells his 
interests in the mortgaged property to D. 'A files a suit on 
his mortgage, against C without impleading D, and, in exe¬ 
cution of the decree obtained therein, purchases the property 
himself. Being obstructed by D in the possession proceedings, 
A sues D for possession. Is the suit maintainable? No. 12 
The reason is that D, not having been made a party in A’s 
suit on the mortgage, is not affected in any way by the decree 
and execution proceedings in such suit, and his right to posses¬ 
sion cannot be disturbed. On the same principle, if D is dis¬ 
possessed by A in execution, he can, in a suit by him against 
A, recover back possession unconditionally. 13 There is no 
difference in principle, in this respect, even if D is a purchaser- 
of C’s interest in execution of a money decree against him, 
instead of in a private transfer. 14 The remedy of A in such 
cases would be to file a fresh suit on his mortgage against D. 15 


(11) See S. 94 of the Amended Transfer of 
Property Act. 

(12) Hargulal Singh v. Oovind Rai, (1897) 19 
All 541 (542): 1897 AU WN 154 F B.Eristopada 
l(oy v. Ohaitanya Oharan Mandat, 1923 Cal 274 
(277): 49 Cal 1048: 28 Cal W N 92: 69 Ind 
Cas 530; Digambar v. Suajan, 1929 Cal 233 
(236): 33 Cal W N 100: 120 Ind Oas 97 [Suit 
was also barred by limitation in this case]; 
Chandramma v. Ounna Seethan, 1931 Mod 542 
(547): 33 Mad L W 648: 61 Mad L Jour 316: 
133 Ind Cas 497; Aft Nand Euer v. Euttf Behan 
La/. 1927 Pat 411 (411, 412): 8 Pat L Tim 229; 
Ufa imp Pe v. Parmaytam Pillay, (1916) 33 Ind 
Cos 760 (760) L B; S P S Ghetty Firm y. 
lUaung Pyan Oyi, 1921 L B 61 (68): 11 L 
H It 119: 66 Ind Cas 562; Afa Sen Kyaw v. 
R G Ley, 1926 Rang 183 (184): 4 Rang 96: 97 
Ind Cas 243; Narasinghdas Luxminarayin v. 
Sheikh Hussain, 1926 Nag 495 (495): 96 Ind Cas 
961 (Lessee not made party); Ramnath v. Hazari- 
lal, 1929 Nag 246 (250): 25 Nag L R 19; Sheo- 
ram v. Jamnabni, 1923 Nag 273 (274): 19 Nag L 
R 18: 65 Ind Cas 503 [Transfer by way of 
lease] ; Sind Bank, Ltd v. Amersi Dyal, 1925 Sind 
193 (2) (195): 17 Sind L R 281: 78 Ind Cas 
279 [Vendee of equity of redemption not bound 
by mortgago decree to which he was not party]. 


(13) Ooyal Ram Marwari v. Narasingh Per- 
shad, (1916) 36 Ind Cas 744 (746) Pat; Ram 
Litigam PiUai v. Ma Loke Gals, 1930 Rang 176 
(176): 127 Ind Cas 371; Sl/ed Tasadduq Hus¬ 
sain v. Ashgar nussain, (1918) 45 Ind Cas 606 
(607. 608): 21 Oudh Oas 70. See also VenAata- 
chella v. Panjanadiem, (1882) 4 Mad 213 (216) 


[Puisne mortgagee in possession—Prior mortgagee 
who had obtained money decree, purchasing the 
property in execution, depriving puisne mortgagee 
of his possession—Latter can sue prior mortgagee 
for possession]. 

(14) Banwari Lal y. Nand Ram, 1927 All 611 
(612): 25 All L J 732: 102 Ind Oas 646: 49 AU 
923; Dattatraya v. Vankatesh, 1922 Bom 834 
(335): 24 Bom L R 741: 69 Ind Cas 165; Bha* 
bhuti Rai v. Harbans Rai, (1914) 25 Ind Cas 1 
(3) All; Krishtopada y. Ohaitanya, 1928 Cal 274 
(275): 49 Cal 1048: 69 Ind Cas 580: 28 Cal W 
N 92; Mahammad Mehar v. Rash Behari, 1932 
Cal 561 (562): 55 Cal L Jour 299: 138 Ind Cas 
752. 

(15) Chardamme v. Seethan Naidu, (1931) 61 
Mad L Jour 316 (321, 327): 1931 Mad 542: 33 
Mnd L W 648: 133 Ind Cas 497; E Kizhakkikandy 
Eanaran v. Koylil Unnooli, (1907) 30 Mad 600 
(502): 17 Mad L Jour 481; Nand Euer v. Eunf 
Behari Lal, 1927 Pat 411 (411, 412): 8 Pat L 
Tim 229; Sheoram v. Jamnabhai, 1923 Nog 273 
(274): 19 Nag L R 18: 65 Ind Cas 503 [Trans¬ 
feree a lessee); Afa Ein Eyaw v. R O Ley, 1926 
Rang 183 (184): 4 Rang 96: 97 Ind Cas 243; 
Ramnath v. Hazari Lal, 1929 Nag 246 (250): 26 
Nag L R 19; Sheoram v. Jamnabai, 1923 Nag 
273 (274): 19 Nag L R 18: 65 Ind Oas 608; 
Jote Eumar v. Indra Narain, (1911) 10 Ind Cas 
137 (138) Cal; Badam Eumari Dasi v. Hari Dasi, 
(1911) 11 Ind Cas 74 (75): 16 Cal L Jour 88; 
Yenkat v. Euniappa, 1924 Mad 650 (655): 47 
Mad 651: 46 Mad L Jour 891: 20 Mad L W 
137: 34 Mnd L Tim 225: 1924 Mnd W N 363: 
83 Ind Cas 1022; Rampla y. Hazari Lal, 1928 
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He cannot, however, bring a fresh suit where his claim on the 
original mortgage is barred by limitation. 10 

It was, however, held in the undermentioned cases 17 that the result of 
not impleading D or other person entitled to be in possession 
would be to make the decree so obtained ineffectual only against 
the right of redemption vested in such persons, so that, A 
would be entitled to possession against them subject to their 
right of redemption. It is submitted that this view is not 
correct. D has not only got a right of redemption but a 
right to the possession of the property as well. A decree to 
which he was not a party cannot affect him even in respect of 
the latter right. 

(it) The principles above stated in Class I will equally apply to 
cases, where D, instead of being a purchaser of C’s interest, is 
a usufructuary mortgagee in possession. 18 

(ni) C executes simple mortgages first in favour of A and then in 
favour of B. B sues on his mortgage without impleading A 
and, in execution of the decree obtained therein, purchases the 
property in Court auction and enters into possession. There¬ 
after, A sues on his mortgage without impleading B and pur¬ 
chases the same property in execution of his decree. It will 
be seen that, at the time of the suit by A the right to redeem 
and the right to possession of the property being already 
vested in B, cannot be affected by A’s suit to which he was not 
a party. It follows that A cannot maintain a suit for posses¬ 
sion against B 10 or a suit for possession subject to a redemp- 


AH 232 (232): 65 lnd Oas 654; Rcmmoy Hazra 
v Prem Ohand, (1901) 5 Cal W N 423 (425, 
426); Badar-ud-din Qureshi v. Karim Bakhsh, 
1931 Lah 438 (438): 32 Pun L R 384: 135 lnd 
Cas 200. 

(16) Dattatraya v. Venkatesh, 1922 Bom 884 
(335): 24 Bora L R 741: 69 lnd Cas 165; Shur- 
nomoyee Dari v. Srinath Das, (1885) 12 Cal 614 
(620): 10 lnd Jur.458; Ohandramma v. Gunn a 
Seethan, (1931) 61 Mad L Jour 316 (328): 1931 
Mad 642: 33 Mad L W 648: 133 lnd Cas 497; 
T O Bose v. Obeden Rahiman Ohowdhry, 1928 
Rang 189 (190): 6 Rang 297: 111 lnd Cas 132. 

(17) Ram Prasad v. Bhikari Das, (1904) 26 All 

464 (467): 1904 All W N 108; Dadoba v. Damo- 
dar, (1892) 16 Bom 486 (491); Bhoban Shahu 
v. Ganasham Shahu, (1913) 18 lnd Cas 457 (459) 
Cal; Bhagahan Chandra Kundu v. Tarak Chandra 
Basak, 1927 Cal 259 (260): 45 Cal L Jour 4: 
100 lnd Oas 420 [Where it was held that dis¬ 
possessed purchaser can only redeem and cannot 
sue for possession]; Mohesh Chundera Hookerjee 
v. TJmesh Chandra Ghosal, (1915) 29 lnd Cas 742 
(742) Cal, (Do); Sheikh Kalu Shariaf v. Abhoy 
Oharan Karmokar, 1921 Cal 157 (158): 25 Cal 
W N 253: . 62 lnd Cas 445, (Do); Birinchi 

Smgh v. Sarado Prasad Mukherji, 1924 Pat 452 
(453): 3 Pat 114: 5 Pat L Tim 95: 75 lnd Cas 
942. See Sivathi v. Ramasubbayyar, (1898) 21 

Mad 64 (66): 8 Mad L Jour 21 [Where defen¬ 
dant was willing to redeem] ; Jugdeo Singh y. 
HabibvUa, (1908) 6 Cal L Jour 612 (616): 12 


Cal W N 107; Krishnan v. Chadayan, (1892) 17 
Mad 17 [Puisne mortgagee in possession] ; Nam- 
dar Ohaudhri v. Karam Raji, (1891) 13 All 315 
(319): 1891 All W N 90 [Subsequent usufructu¬ 
ary mortgagee in possession]; Mohan Manor v. 
Togu XJka, (1886) 10 Bom 224 (226), (Do); 
Bunwari Jha v. Ramjee Thakur, (1902) 7 Cal W 
N 11 (19, 20) [Case of puisne mortgagee who had 
purchased in execution of his decree] ; Baldeo Singh 
v. Jaggu Ram, (1901) 23 All 1 (3): 1900 All 
W N 176. 

(18) Mull a Viltil v. Achutan Nair, (1911) 9 
lnd Cas 513 (515): 21 Mad L Jour 213: (1911) 
1 Mad W N 165: 9 Mad L Tim 431 [Overruling 
26 Mad 537]; Mithu Lai v. Ramchandar, (1887) 
All W N 125 [A cannot sue to recover possession 
from puisne usufructuary mortgage); Jugal Kishore 
v. Karlick Ghvnder, (1894) 21 Cal 116 (120); 
Sheo Indar Bahadur Singh v. Qhazi-ud-din, (1916) 
33 lnd Cas 243 (244): 18 Oudh Cas 347; Mr. 
San Biwin v. Nagamutu, (1915) 30 lnd Cas 710 
(712): 8 L B R 266: 8 Bur L Tim 261 [Puisne 
mortgagee entitled to sue for confirmation of 
possession]. 

(19) Madan Lai v. Bhagwan Das, (1899) 21 
All 235 (237, 238): 1899 All W N 41 F B; 
Bamandas v. Ilirachand, (1918) 47 lnd Cns 792 
(794): 12 Sind L R 1 ; Rcngaswamy v. Komamm- 
mol, (1903) 26 Mad 484 (485): 13 Mad L Jour 
131 [Not entitled to possession without paving off 
subsequent mortgagee] : Raghu Nath v. Sheo Lai, 
(1917) 39 lnd Cas 849 (851): 13 Nog L R 69. 
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tian by B. 20 He can, however, bring a fresh suit for sale on 

his mortgage against B provided, of course,' that, on the date 

of such suit, the claim on the mortgage is not barred by limita¬ 
tion. 21 

(«>) c executed simple mortgages first in favour of A and then in 
favour of B. A obtains a decree upon his mortgage without 
impleading B and in execution thereof purchases the property 
himself and obtains possession. B thereafter files a suit on 
his mortgage, purchases the same property in execution of his 
decree and then sues A for possession. Does the suit lie? No. 22 
The reason is that at the time of B’s suit on the mortgage the 
right to redeem and the right to possession having both 
already vested in A, the latter cannot be affected by anything 
done in B's suit. B has, however, two remedies open to him, 
v\z. } (a) to redeem A 23 and ( b ) to sue A for sale on the sub¬ 
sequent mortgage subject to the prior mortgage. 24 If B adopts 
the former remedy and redeem A, the latter, in his turn, as 
owner of the equity of redemption, can redeem B . 25 Both 
these rights can, however, be adjusted on equitable grounds 
in the same suit. 20 If B adopts the latter remedy, A can, in 
equity, claim that B should redeem the prior mortgage rights 


(20) Madan Lai v. Bhagwan Das, (1899) 21 
All 235 (237, 238): 1899 All W N 41; Ram 
Narain v. Ml Somi, 1923 All 449 (449): 45 All 
189: 74 Ind Cas 277. See also Md Mehar v. Rash 
Behari-, 1932 Cal 561 (562): 55 Cal L Jour 299: 
138 Ind Cns 752. But 6ee Eajrabibi v. Shiam 
Narain. (1913) 20 Ind Cas 184 (185): 11 All 
L J 362 [Decree must be for possession, subject 
to redemption by B —Submitted wrong on prin¬ 
ciple]. 

(21) Shamdei v. Baljit Singh, (1910) 5 Ind Cas 
451 (452): 7 All L J 29: 32 All 119; Muhamad 
Ibrahim Uossein Khun v. Ambika Pershad, (1912) 
14 Ind Cas 496 (504): 39 Cal 527: 39 Ind App 
68: 9 All L J 332: 14 Bom L R 280: 16 Cal 
W N 505: 15 Cal L Jour 411: 22 Mad L Jour 
468: 11 Mad L Tim 265: 1912 Mad W N 367 PC; 
Lochmi Narain v. Hirdey Narain, 1926 All 480 
(483. 489): 24 All L J 661: 97 Ind Cas 4 
| Remedy on original mortgage barred. Therefore 
not entitled to any remedy]. But see Lakshmanan 
Ohetty v. Muthaya Ohetty, (1921) 62 Ind Cas 833 
(836, 837): 40 Mad L Jour 126: 29 Mad L Tim 
169 [Subsequent mortgagee not impleaded—Fresh 
suit on mortgage against him not maintainable— 
Security having merged in decree— Obiter). 

(22) Laxmichand v. Narayan, 1923 Nag 225 
(226): 0 Nag L J 287: 82 Ind Cas 77. 

(23) Laxmichand v. Narayan, 1923 Nag 225 
(226): 82 Ind Cas 77: 6 Nag L J 237; Oovinda 
Rao v. Rukhmanund, 1924 Nag 198 (199): 75 
Ind Cas 899 [B has the first right to redeem and 
not A to redeem him); Hukum Singh v. Lallanji, 
1921 All 339 (341): 61 Ind Cas 942: 18 All 
L J 1105: 43 All 204; Sivaraman Ohetty v. Sup- 
pumuthu Ohetty, (1903) 13 Mad L Jour 72 (74). 
But see Sarvothama Rao v. Raja Rao Sahib, 1921 
Mad 648 (649): 1921 Mad W N 608: 14 Mad L 
W 355; Hassanbai v. Umaji, (1904) 28 Bom 168 
(162): 5 Bom L R 892 [A was held entitled to 


redeem B first J. 

(24) Debendra Narain v. Ramtaran, (1908) 30 

Cal 599 (604, 605): 7 Cal W N 766 F B; 

Mahadeo Rai v. Adya Prasad, (1917) 38 Ind Cas 
179 (182): 1 Pat L W 269 [But purchaser can¬ 
not dispossess A without redeeming him]; Nora- 
yanasamy Rao v. Ramasamy Naicker, (1921) 60 
Ind Cas 611 (618): 12 Mad L W 674; Mt Dhan- 
wanti v. Hargobind, 1924 Pat 484 (486): 3 Pat 
435: 6 Pat L Tim 103: 78 Ind Cas 614; 
Gangadas v. Bhikaji, (1920) 58 Ind Cas 295 

(296, 297): 16 Nag L R 215; Muhamad Ibrahim 
Eossein Khan v. Ambika Pershad Singh, (1912) 
14 Ind Cas 496 (604): 39 Cal 627: 39 Ind 

App 68: 11 Mad L Tim 265: (1912) 1 Mad 

W N 367: 9 All L J 332: 14 Bom L R 280: 16 

Cal W N 505: 15 Cal L Jour 411: 22 Mad L 

Jour 468 P C. 

(25) Parasntan Singh v. Pandohi, 1922 All 
135 (137): 20 All L J 401: 67 Ind Cas 533: 
44 All 462 [Prior mortgagee who has foreclosed 
his mortgage without impleading puisne mortgagee 
can deposit undor Transfer of Property Act, 
S. 83 and sue for redemption]. See, however, 
Mt Sheoratan Koer v. Kamta Prasad, 1932 Pat 
270 (272): 11 Pat 415: 18 Pat L Tim 582. 

(26) Parasram v. Pandohi, 1922 All 186 
(137): 44 All 462: 20 All L J 401: 67 Ind 
Cas 533 [Prior mortgagee was allowed to redeem 
having regard to equities]; Jogeswar v. Moti, 
1922 Nag 89 (91, 92): 5 Nag L J 167: 66 Ind 
Cos 631 F B [A was given a decree for possession 
subject to B’s right of redemption]. See also 
Amir Ohand v. Mott Pande, 1931 Pat 484 (485, 
436): 12 Pat L Tim 769: 134 Ind Cas 959 
[Prior mortgagee suing without impleading sub¬ 
sequent mortgagee of portion and becoming pur¬ 
chaser in Court auction—Second suit against 
subsequent mortgagee for possession—Second 
mortgagee allowed to redeem that portion alone]. 
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vested in him before disturbing his possession. 27 In other 
words, A can set up his prior mortgage as a shield against the 
claim of B. 28 This right of A is a weapon of defence and not 
of attack 29 and can be set up notwithstanding the claim on 
the mortgage itself is barred by limitation. 30 

(v) C makes a mortgage in favour of A. Thereafter, in execution 

of a money decree against C the mortgaged property is attached 
and sold and is purchased by D. Pending the attachment A 
purchases by private sale the property from C in satisfaction 
of the mortgage and enters into possession. In a suit by D 
against A for recovery of possession, can A set up his mort¬ 
gage as a “shield” as a defence to the suit? No. 81 The 
reason is that the private purchase of A pending attachment 
is void against all claims of D arising under the attachment 
and does not convey the equity of redemption to A. The 
prior mortgage can be used as a shield only for the purpose 
of protecting a possession to which the person setting it up 
has become lawfully entitled, and since in the case above 
referred to, A had no valid title to such possession as against 
D, he cannot use his prior mortgage as a shield in D’s suit to 
recover possession. 

( vi) C executes simple mortgages first in favour of A and then in 

favour of B. A sues C on his mortgage without impleading 
B. B also institutes a parallel suit on his own mortgage with¬ 
out impleading A. A purchases pending B’s suit the mort¬ 
gaged property in execution of his decree, and thereafter B 
purchases the same property in execution of his decree. If 
the doctrine of lis pendens applies to the case then A’s pur¬ 
chase cannot take effect as against B’s and therefore, B will 
be entitled to possession as against A; A’s remedy will then 


(27) Ram Senahi Lai v. Janki Prasad, 1931 
Ail 466 (481): 1931 All L J 729: 134 Ind Cas 
1 . 

(28) Musaammat Sukhi v. Munshi Ghulam 

Safdar Khan , 1922 P C 11 (13) : 26 Cal W N 
279: 42 Mad L Jour 15: 65 Ind Cas 151: 24 
Bom L R 590: 30 Mad L Tim 175: 48 Ind 
App 465: 43 All 469: 14 Mad L W 162: 1922 
Mad W N 445 P C; Damodhar Devchand v. 
Karo Mahadev , (1881-82) 6 Bom 11 (13); 

Budhi Lai v. Administrator-General, Madras, 
1922 All 104 (105): 20 All L J 216: 44 All 
418: 65 Ind Cas 841; Raghubhans Kuar v. 
Ramaahai , 1883 All W N 193 (193); Ram 

Karain v. Bandi Per shad, (1904) 31 Cal 737 

(743); Jugal Kishore v. Shaffi-ud-din, (1912) 14 
Ind Cas 537 (539): 203 Pan W R 1912; P 
Venkataramuna v. K Rangiah, 1922 Mad 249 
(259): 1922 Mad W N 15: 70 Ind Cas 212: 41 
Mad L Jour 399; S K A R S T Ohettyar Firm 
v. A L A R Ohettiar Firm, 1931 Rang 105 (106, 
107): 9 Rang 1: 132 Ind Cas 281: K N Ohetty 
Firm v. K A P L Ohetty Firm, 1923 Rang 107 
(108): 1 Bur L Jour 217: 74 Ind Cas 151; 
But seo Ohinnu Pillai v. Venkatasamy, (1916) 
34 Ind Cas 507 (508, 509): 40 Mad 77: 30 


Mad L Jour 347: 19 Mad L Tim 217: (1916) 
1 Mad \V N 245 [Dissented from in 62 Mad L 
Jour N R C 25 and also contrary to 1922 P C 
11]; Mt Sheoratan Koer v. Kamta Prasad, 1932 
Pat 270 (271): 11 Pat 415: 13 Pat L Tim 582. 

(29) Ram Sanehi Lai v. Janki Prashad, 1931 
All 466 (481): 1931 All L J 729: 134 Ind Cas 

I F B. 

(30) Mt Sukhi v. Ghulam Safdar, 1922 P C 

II (13): 26 Cal W N 279: 42 Mad L Jour 15: 
65 Ind Cas 151: 24 Bom L R 590: 30 Mad 
L Tim 175: 48 Ind App 465: 43 All 469: 14 
Mad L W 162: 1922 Mad W N 445 P C [The limi¬ 
tation period had run out in this case. See the 
discussions of this decision in 1931 All 466 
(477) F B]. 

(31) Bijai Saran v. Rudra Bhageshwari, 

1929 P C 288 (289): 30 Mad L W 604: 1929 
Mad W N 827: 51 Cal L Jour 70: 120 Ind Cas 
650: 32 Bom L R 144 P C. But 6ce Prftnsukhdas 
v. Peerkhan, 1926 Nag 21 (23, 24): 8 Nag L 

J 157: 95 Ind Cas 979 [Transferee lis gen dens 
held entitled to set up prior mortgage as shield]. 


O. 34 R.1, 
Note 19. 
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be to file a fresh suit for sale against B.» Further on the 
onalogy of the principle stated in Class „ above A not being 
to possession cannot hold up his prior mortSe as f 
shield against B s suit for possession. The undermmtioned 
eases, however while holding that the doctrine oi lis pendens 

*° an SUch . casas ’ hava nevertheless come to the concision 
L it C T a , n *?. a daeree fo ; possession subject to redemption 

sZZZCt T ^ the d °f iDe ° f » "ppL to 

cases but has in a somewhat contrary manner come to 

does aoTanS Th“ on the that the doctrine 

elusions:-! J Thus 14 has fomulated the following eon- 


m S , aS 1>laintiff for Possession, then 

!f he was the earlier purchaser, (i.e., purchaser pending 

he can redeem B and 

taSTJZT even though his u ’ s) mortgage * 

if he is the later purchaser (i.e., if B’s purchase is pend- 

mg /I 5 suit) then his suit even for redemption cannot 
be decreed. 


( 2 ) 


If B sues A as plaintiff for possession, then, 

(1) If B is the earlier purchaser in point of time he must 

redeem A and A cannot compel B to submit to 
redemption by him. 

(2) If B is the later purchaser in point of time lie must first 

redeem A but A will have the right to redeem B next 
and retain possession. 

The High Courts of Madras 35 and Calcutta 30 have held that 
the doctrine of lis pendens does not apply to legal 
proceedings to enforce mortgages and that therefore a 
sale in pursuance of a mortgage decree, the mortgage 
having been executed before the institution of the suit, 
is not affected by the doctrine of lis pendens. Accord¬ 
ing to this view the first purchaser will be entitled to 
possession as against the later purchaser, a result, which 
is practically the same as that of the Pull Bench case of 
the Allahabad High Court referred to above. 


(32) Pnndurung v. Sakharchand, (1007) 31 
Bom 112 (118): 8 Bom L R 861; Venkata- 
subragadu v. Nagamma, (1930) 59 Mad L .Tour 
39 (42): 1930 Mad 570: 31 Mad L W 520: 
127 Ind Cos 228 [See also foot-note 36, infra J. 

(33) Tilakdhari Singh v. Oour Narain, 1921 
Pat 150 ( 151 , 152): 1921 Pat H C C 122: 2 
Pat L Tim 95: 59 Ind Cos 290; Jogeshuar v. 
Moti, 1922 Nag 89 (91, 92): 5 Nag L J 157: 
66 Ind Cas 631; Chandal Bai v. Bassarmal, 
( 1915 ) 28 Ind Cas 67 (68): 8 Sind L R 264. 
But see Lachmi Narain v. JJirdeg Narain, 1926 
All 480 (486): 24 All L J 661: 97 Ind Cas 4 
\ Lis pendens does not apply. Prior mortgagee 


cannot compel unimpleaded puisne mortgagee to 
redeem him]. 

(34) Ram Sanehi Lai v. Janki Parshad. 1931 
All 466 (481, 482): 1931 All L J 729: 184 Ind 
Cus 1 F B. 

(35) Venkatanarasommah v. Ramiah, (1880) 

2 Mad 108 (112): 3 Ind Jur 360; Rengasamy 
haicken v. Romarammal, (1908) 26 Mad 484 

(485): 13 Mad L Jour 131; Kutti Ohettiar v. 
Subramaniga, (1909) 4 Ind Oas 1077 (1079): 
32 Mad 485: 19 Mad L Jour 728. 

(36) Hnr Pershad Lai v. Dal Nardan Singh, 
(1905) 32 Cal 891 (904): 9 Oal W N 728: 1 
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In the principles discussed in the several classes of cases discussed above 
there is no distinction between the case of a mortgagee-purchaser and a 
stranger-purchaser, as can be seen from an examination of the cases above 
referred to. 37 When the puisne mortgagee, who has not been impleaded in a 
suit on the prior mortgage, seeks to redeem a prior mortgage, it was held before 
the Transfer of Property Act was passed that he should pay the amount due 
under the prior mortgage without any reference to the decree that was passed 
in the prior mortgage. 38 But S. 89 of the said Act provided that when once 
a final decree was passed on a mortgage, the mortgage security and the right 
to redeem were both extinguished, with the result, that, thereafter, the rights 
of the parties fell to be determined on the basis of the decree . 30 Even sub¬ 
sequent to the Transfer of Property Act the earlier view is adopted in many 
cases. 40 In 0. 34, R. 5 which has taken the place of S. 89 of that Act the 
words as 1o the mortgage security being extinguished have been omitted 
The result now is the same as was held by the decisions prior to the Transfer 
of Property Act, namely, that the puisne mortgagee, seeking to redeem the 
prior mortgagee should pay the amount due under the prior mortgage and 
not merely the amount due under the decree thereon. 41 He is not, however, 
bound to pay for any improvements made by the purchaser. 42 Where a 
puisne mortgagee is impleaded in a suit to enforce a prior mortgage, and a 
decree for sale or foreclosure is passed on the mortgage, the effect is to extin¬ 
guish his security if he does not exercise his right of redemption or his security 


Cal L Jour 371; Nanakchand v. Teluckdj/e Koer, 
(1880) 5 Cal 265 (268): 4 Ind Jur 81: 4 Cal 
L Rep 358. 

• 

(37) Bose v. Obedur Rahman, 1928 Rang 189 
(190): 6 Rang 297: 111 Ind Cas 132; Datta- 
traya v. Vankatesh, 1922 Bom 334 (335): 24 
Bom L R 741: 69 Ind Cas 165 [Assignee from 
decree-holder purchaser). 

(38) Umesh Chunder v. Zahur Fatima, (1891) 
18 Cal 164 (180): 17 Ind App 201: 5 Sar 507. 
P 0. 

(39) Matra Mai v. Durga Kunwar, 1920 

P C 79: (1920) 55 Ind Cas 969 (972): 42 All 
364: 47 Ind App 71: 25 Cal W N 397: 38 Mad 
L Jour 419: 11 Mad L W 529: 22 Bom L R 
553: 1920 Mad W N 338: 18 All L J 396: 2 
UPLR(PC) 75: 32 Cal L Jour 121 F G\La.-hh- 
man Dus v. DaXlu, (1900) 22 All 394 (397, 

898): 1900 All W N 125. See also Het Ram 
v. Shadi Ram, (1918) 45 Ind Cas 798 (800): 
1918 P 0 34: 40 All 407: 45 Ind App 130: 
16 All L J 607: 20 Bom L R 798: 28 Cal L 
Jour 188: 22 Cal W N 1033: 35 Mad L Jour 
1: 24 Mad L Tim 92: 9 Mad L W 550: 1918 
Mad W N 518: 5 Pat L W 88: 12 Bur L Tim 
73 P C. 

(40) Dip Narain v. Ilira Singh, (1897) 19 

All 527 (534): 1897 All W N 147; Wahimn-nissa 
v. Oovardhan Das, (1903) 25 All 388 (394, 

395): 1908 All W N 86; Delhi and London Bank, 
Ltd v. Bhikari Das, (1902) 24 All 185 (187): 
1902 All W N 7; Dadoba Arjunji v. Damodhar 
Raghunath, (1892) 16 Bom 486 (491); Girish 
Chunder v. Kedar Nath, (1906) 33 Cal 590 

(595): 10 Cal W N 592; Sivathi v. Ramasub- 
baygar, (1898) 21 Mad 64 (67, 68): 8 Mad L 
Jour 21; Rengasamy Naicken v. Komarammal, 
(1903) 26 Mad 484 (485): 13 Mod L Jour 131; 
Ganyayam Venkataramana Iyer v. Henry James 


Colley Oompertz, (1908) 31 Mad 425 (428): 

3 Mad L Tim 397: 18 Mad L Jour 298; Thenap- 
pa v. Marimuthu, (1908) 31 Mod 258 (259, 

260): 18 Mad L Jour 344: 4 Mad L Tim 293; 
Ganga Das v. Jogendra Nath, (1907) 5 Cal L 
Jour 315 (319, 320): 11 Cal W N 403; Ram 
Pershad v. Gobindi, (1904) 1 All L J 207. 

(41) Jnanendra v. Shorashi, 1922 Cal 23 (25, 

27): 49 Cal 626: 69 Ind Cas 759; Devi Das v. 
Trimbak, 1926 Nag 214 (214, 215): 21 Nag L 
R 165: 91 Ind Cas 1010; Nannumal v. Ram 
Oharan, 1930 All 485 (486, 487): 1930 All L J 
573: 52 All 331: 126 Ind Cas 824: Sukhi v. 
Ghulam Safdar Khan, 1922 P C 11 (13) : 48 Ind 
App 465: 43 All 469: 26 Cal W N 279: 42 Mad L 
Jour 15: 24 Bom L R 590: 30 Mad L Tim 175: 
14 Mad L W 162: 1922 Mad W N 445: 65 
Ind Cas 151 PC; Ponnambala Ohetty v. Muthusamy 
Pillai, (1912) 17 Ind Cas 291 (292): 1912 Mad 
W N 1119: 23 Mad L Jour 284; Kishan Ghand 
v. Ram Sukh Das, (1916) 33 Ind Cas 815 (816): 
81 Pun W R 1916: 86 Pun Re 1916; Phul Chand 
v. Roshan Lai, (1916) 36 Ind Cas 703 (706): 
14 All L J 337; Shankar Vankatesh v. Sadashiv 
Mahadji, (1913) 21 Ind Cas 39 (41): 38 Bom 
24: 15 Bom L R 817; Raghunath Kunwar v. 
Shankar Singh, (1914) 22 Ind Cas 387 (388): 
36 All 123: 12 All L J 41; Phulmani Ohaudhurin 
v. Nageshar Prasad, (1911) 9 Ind Cas 670 

(671): 33 All 370: 8 All L J 155 [Not entitled 
to redeem by simply paying the price for which 
the property was sold must pay the full amount 
due on the prior mortgage]; Mt Sheoratan Koer 
v. Kamta Prasad, 1932 Pat 270 (272): 11 

Pat 415: 13 Pat L Tim 582, (Do). 

(42) Budhi Lai v. A.-G., 1922 All 104 (105): 
20 All L J 216: 44 All 418: 65 Ind Cas 841; 
Venkatarama Iyer v. Henry James Colley Oompertz, 
(1908) 31 Mad 425 (430): 3 Mad L Tim 397: 
18 Mad L Jour 298: Rangayya v. Parthasarathi, 
(1897) 20 Mad 120 (123). 


0. 34, R.l, 
Note 19. 
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is not expressly saved. 43 It was held in the undermentioned cases" that the 
piusne mortgagee is not entitled, in such a case, to insist that the mortgagor 
should redeem his mortgage also, his cause of action being altogether different 
from that of the prior mortgagee. Similarly it was held if the puisne mort¬ 
gagee pays off the prior mortgage, he cannot apply for an order absolute for 
the amounts of both the mortgages. 45 But the said cases are of doubtful 
RUthonty now, since express provision is made in Rr. 2 and 4 for the adjudi¬ 
cation of the rights of subsequent mortgagees who are joined as parties to a 
suit on the prior mortgage. See also forms Nos. 9, 10 and 11 of App D 
These legislative changes only give effect to an old practice as can be seen from 
the below mentioned case. 48 See also the undermentioned cases.« 

20. A person cannot be both a plaintiff and a defendant .-Suppose 
A and B are the first mortgagees and A and C are the puisne mortgagees of a 
pioperty. In a suit by A and B for foreclosure of their mortgage, C alone 
can be joined as defendant as a puisne mortgagee, because A cannot be both 

P 1 a . 111 . 1 fl! a ° defendant in the same suit. 1 The same person cannot be both 
plaintiff and defendant in a suit even in different capacities. 2 

21. Joinder of parties.-A misjoinder of plaintiffs in a mortgage 
suit, some of whom are not entitled to any relief, is a mere defect of form and 
is not fatal to the smt. 1 This rule does not prohibit the joinder of any 
person- whom it is proper to add under the provisions of O. 1, Rr. 1 and 3. 


*7 y n £ Ehan v - M pra 9 Mxrain 

7 , ° D Udh , Cas 243 < 246 > : Ram L* 

II w S n! ai, D (1!l06) 3 All L J 240: 1906 
in*® xr . R "Ounathaswamy v. Gopauj Rao, 

} 822 iW «°t 7 xt ( 8 2 8): 41 Mod L Jour 54 ?: 

1921 Mud W N 73?: 15 Mad L W 123: 60 

5nr i“L 667; Rnmii Da * v - Harjas, 1028 Lah 
50o (jO 7 ): 112 Ind Caa 699; Muhammad Rap 

4 a * an '' (1^17) 37 Ind Oas 433 
(434): 1 Pat L Jour 261: 3 Pat L W 890: 

/'' n A v - SMb m Oharan. (1916) 29 Iud Caa 
'i' 1 *°°/ All [Puisne mortgagee's rights are not 
affected when only a money decree is obtained 
on tno prior mortgage); Kalipada Mvkerfi v. 

Kumar, 1932 Cal 126 (129): 35 Oal 
N u 877 ; 59 Ca! 117: 138 Ind Cas 177 

(Kights of puisne mortgagee indicated—Redemp¬ 
tion or remedy against surplus sale proceeds— 
Remedy for sale in case of satisfaction of prior 
mortgage before sale or for sale of properties not 

• ^ in prior mortgage, only by separate 

suit of his own). 

(44) Mackintosh v. A f S Watkins, (1904) 1 
Cal L Jour 31 (36). 

(45) Jamnu Dan v. Hisri Lai, (1904) 26 All 
504 (506). 

(46) Kissory Mohun v. Rally Churn, (1897) 
24 Cal 190 (192): 1 Cal W N 156. 


deceased defendant not brought on record of ap¬ 
plication for sale—Sale set aside); Sri Santa v. 
Jug Sah, 1925 Pat 57 (58): 8 Pat 818: 84 Ind 
Cas 293: 6 Pat L Tim 287 [Defendant opposing* 
the impleadment of any person is estopped from 
objecting to the proceedings on the ground of 
failure to make him a party]; Ismail Hussain 
v. Haji Moosa Co, 1930 Mad 638 (539): 58* 
Mad L Jour 355: 1930 Mad W N 160: 128 
Ind Cas 194: 31 Mad L W 266: 53 Mad 581 
[Charge decree—Non-party cannot intervene in 
the execution of the decree and resist execution— 
His remedy is by separate suit); Babu Lai v, 
Jalaia, (1917) 37 Ind Cas 343 (346): 14 All L J 
1146 [Suit by prior and puisne mortgagees with¬ 
out impleading others—Subsequent suit to estab¬ 
lish priority—Court should decide according to- 
equity having regard to the real position of the- 
parties); Oolam Ahad v. Judhtiter, (1903) 30- 
Col 142 (151 and 152): 7 Oal W N 305 [Party 
to suit omitted in execution proceedings—Sale is* 
not nullity but may be set aside by appropriate- 
proceedings]; Kalipada Mukerji v. ’ Basanta Ku¬ 
mar, 1932 Onl 126 (129): 35 Cal W N 877: 59 
Cal 117: 138 Ind Cas 177 [Rights of puisne- 
mortgagee indicated—Redemption or remedy 

against surplus sale proceeds—Remedy for sale in 
case of satisfaction of prior mortgage before sale 
or for sale of properties not included in prior 
mortgage, only by separate suit of his own). 


(47) Ghulam Xabi v. Kanliai Singh, (1921) 
59 Ind Cas 511 (512): 16 Nog L R 180 
[Lessee not joined in suit on mortgage—Mort¬ 
gagor foreclosed—Lessee redeeming mortgage— 
Mortgagor's rights not revived and he cannot 
redeem lessee J ; Rayunathaswamy v. Gopauj Rao , 
1922 Mad 307 (309, and 310): 15 Mad L W 
123: 68 Ind Cos 667: 41 Mod L Jour 547: 
1921 Mad W N 732 [Legal representative of 
deceased party not brought on record, proceedings 
do not bind him); Kanakasabapathy Ohetty v. 
I rn kata raw a Iyer . (1910) 5 Ind Cas 339 (340): 
7 Mad L Tim 270 [Legal representative* of 


Note 20. 

(1) Bansidhar v. Gayaprasad, (1902) 24 All 
179 (183, 184): 1902 All W N 3. 

(2) Rustomji v. Sheth Purushothamdas, (1901) 
25 Bom 606 (612): 3 Bom L R 227. 

Note 21. 

(1) Vdaram v. Gondu, 1925 Nog 360 (368): 
87 Ind Cas 35. 

(2) Tejsingh v. Patiram, (1920) 5a Ind Cas 
433 (434) Nag. 
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Where, after the commencement of the trial of a suit, an application is made o. 34, R.l, 
to the Court for adding persons alleged to be interested in the subject matter Notes 
of the suit, the matter is in the discretion of the Court; it may, in a proper 21—22- 

case, decline under 0. 1, R. 10 to add the parties sought to be impleaded. 3 
As to the effect of joining new parties after the period of limitation, see Limita¬ 
tion Act S. 22 and the undermentioned cases. 4 

22. Revision.—It has been held by the High Court of Patna that 
S. 115 does not apply to the case of a mere refusal to add a person as a 
plaintiff in a mortgage suit but that, if the result amounts to a denial of a 
fair trial, the High Court can interfere under S. 107 of the Government of 
India Act. 1 An order discharging necessary parties from the suit is open to 
revision. 2 


R. 2. [New. Act IV of 1882, S. 86.] (1) In a suit for 

Preliminary decree foreclosure, if tllG plaintiff SUCCGGtls, tllG Ooill't 
in foreclosure suit. shall pass a preliminary decree 5 — 

(a) Ordering that an account be taken 6 of what was due 
to the plaintiff at the date of such decree for— 

O') principal 7 and interest 8 on the mortgage, 

(n) the costs of suit 11 , if any, awarded to him, and 

(in) other costs, charges and expenses 12 properly incur¬ 
red by him up to that date in respect of his mort¬ 
gage security, together with interest thereon; or 

(b) declaring the amount so due at that date; and 

(c) directing— 

0) that, if the defendant pays into Court 16 the amount 
so found or declared due on or before such date as 
the Court may fix within six months 17 from the date 


on which the Court confirms and countersigns the 
account taken under clause («), or from the date on 
which such amount is declared in Court under 
clause (&), as the case may be, and thereafter pays 
such amount as may be adjudged due in respect of 


0. 34, R 2- 


, -Beni Madho v. Yusuf Hussain Khan, 
l 9 ? 4 „ 0udh 33 (33, 34): 26 Oudh Cas 317: 72 
Ind Cas 1031: 10 Oudh L J 232: 9 O & A L 
R 826 [Party Bought to he impleaded after pre¬ 
liminary decree—Application for joinder—Re¬ 
fused]; Bhagmani Kunwar v. Subh Narain Rai, 

l 9 , 0 , 5 A 11 W N 35 ( 36 ) Un this case it was 
nelu that the Court ought to have granted the 
application for the addition of parties]. 

(4) Narain v. Mahadeo, (1915) 26 Ind Cas 

C.P.C.—326 


720 (721. 722): 10 Nag L R 173. 

Note 22. 

(J) Kali Rai v - T ^lsi Rai, 1926 Pat 207 
(208): 4 Pat 723: 93 Ind Cas 932: 7 Pat L 
Tim 499. 

(2) Barkan Singh v. Sheo Ram Singh, 1931 
Oudh 410 (410, 411): 8 Oudh W V 1113; 135 
Ind Cas 700. 
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subsequent costs, charges and expenses as provided 
in Rule 10, together with subsequent interest 9 on 
such sums respectively as provided in Rule 11, the 
plaintiff shall deliver up to the defendant, or to 
such person as the defendant appoints, all docu¬ 
ments in his possession or power relating to the 
mortgaged property, and shall, if so required, re¬ 
transfer the property to the defendant at his cost 
free from the mortgage and from all incumbrances 
created by the plaintiff or any person claiming 
under him, or, where the plaintiff claims by deriv¬ 
ed title, by those under whom he claims, and shall 
also, if necessary, put the defendant in possession 
of the property; and • 

00 that, if payment of the amount found or declared due 
under or by the preliminary decree is not made on 
or before the date so fixed, or the defendant fails to 
pay, within such time as the Court may fix, the 
amount adjudged due in respect of subsequent costs, 
charges, expenses and interest, the plaintiff shall 
be entitled to apply for a final decree 19 debarring 
the defendant from all right to redeem the property. 


(2) The Court may, on good cause shown and upon terms 
to be fixed by the Court, from time to time, at any time before a 
final decree is passed, extend the time 18 fixed for the payment 
of the amount found or declared due under sub-Rule (1) or of the 
amount adjudged due in respect of subsequent costs, charges, 
expenses and interest. 


(3) Where, in a suit for foreclosure, subsequent mort¬ 
gagees 15 or persons deriving title from, or subrogated to the 
rights of, any such mortgagees are joined as parties, the pre¬ 
liminary decree shall provide for the adjudication of the res¬ 
pective rights and liabilities of the parties to the suit in the 
manner and form set forth in Form No. 9 or Form No. 10, as 
the case may be, of Appendix D with such variations as the 
circumstances of the case may require. 

[See Rr. 3, 10 and 11 below.] 
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LOCAL AMENDMENT. 


Bombay. . 

Substitute for Cl. (d), the following:— 

“(d) that, if such payment is not made on or before the day to be fixed by the 
Court, the plaintiff shall be entitled to apply for a final decree for fore¬ 
closure under R. 3.” 


Synopsis. 

1. Legislative changes. 

2. Analogous law—T. P. Act, S. 86. 

3. Scope and object of the rule. 

4. Persons entitled to the right to fore¬ 

closure. 

5. Form of preliminary decree. 

6. “Ordering that an account be taken.” 

7. Principal. 

8. Interest. 

9. Interest subsequent to the date 

fixed for payment. 

10. Rule of Damdupat—See Notes 16 

to S. 34. 

11. Costs of the suit. 

12. Other costs, charges and expenses. 


13. Account against mortgagee in pos¬ 

session. 

14. Accounts in suits by or against 

sub-mortgagee. 

15. Subsequent mortgagees. 

16. “Pays into Court.” 

17. “On a day within six months.” 

18. Extension of time. 

19. Plaintiff to apply for final decree. 

20. Mortgage of chattels and intangible 

property. 

21. Res judicata. 

22. Equitable mortgage of personal pro¬ 

perty. See Note 4, ante. 

23. Appeal. 


Instalment decrees in mortgage suits. See 
Note 5, Pts. (1) and (2). 

Irregular decrees. See Note 6, Pt. (3). 
Personal decree. See Note to R. 6 below; 

also Note 5, Pt. (3) to R. 4 below. 
Right of redemption. See Note 3, Pt. (1) 
and Note 18, Pts. (7) to (9). 

1. Legislative changes:— 


Rights of mortgagee after preliminary 
decree. See Note 4, Pt. (3). 

Subsequent mortgagee’s subrogation and 
effect. See Note 15, Pt. (3). 

Validity of part of mortgage. See Note 7, 
Pts. (6) and (7). 


The rule has been extensively amended by the Transfer of Property Amended 
Act, (XXI of 1929). The old rule ran as follows:— 

“2. In a suit for foreclosure, if the plaintiff succeeds, the Court shall pass 

a decree— 


(a) ordering that an account be taken of what will be due to the plaintiff 

for principal and interest on the mortgage, and for the costs of the 
suit (if any) awarded to him on the day next hereinafter referred to, or 

(b) declaring the amount so due at the date of such decree, and directing— 

(c) that if the defendant pays into Court the amount so due on a day within six 

months from the date of declaring in Court the amount so due to be fixed 
by the Court, the plaintiff shall deliver up to the defendant, or to such 
person as he appoints, all documents in his possession or power relating 
to the mortgaged property, and shall, if so required, retransfer the pro¬ 
perty to the defendant free from the mortgage and from all incumbrances 
created by the plaintiff or any person claiming under him, or, where the 
plaintiff claims by derived title, by those under whom he claims, and 
shall also, if necessary, put the defendant in possession of the property, but, 

(d) that if such payment is not made on or before the day to be fixed by the 

Court, the defendant shall be debarred from all right to redeem the 
property. ’ ’ 


0. 34. R.2. 
Note 1 
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The following important changes may be noted:— 

(1) The present rule makes it clear that the decree under it is a preliminary 
decree. 1 

(2) Under the old rule it was not clear, when accounts were directed to 
be taken, whether they were to be taken up to the date of declaring in 
Court the amount due, or up to the date fixed for payment. It is now 
provided that the accounts are to be taken up to the date of the prelimi* 
nary decree. 

(3) The provision as to other costs, charges and expenses properly incurred by 
the mortgagee in respect of the mortgage security, is new. 

(4) The new rule makes it clear as to when the period fixed for payment com¬ 
mences to run. 

(5) The provision in (c) ( i ) relating to subsequent costs and subsequent 
interest is new. 

(6) The same sub-rule makes it clear that the retransfer is to be at the mort¬ 
gagor’s cost. 

(7) Under the same sub-rule the mortgagee has to apply for a final decree on 
default by the mortgagor. 

(8) The provision as to the Court’s power to extend time which was con¬ 
tained in the proviso to sub-B. (2) in the old B. 3 has been enacted as 
sub-R. (2) of this rule. 

(9) Sub-R. (3) makes express provision for the form of decree in cases where 
subsequent mortgagees are made parties. 

2. Analogous law.—T. P. Act, S. 86.—This rule corresponds to S. 86 
of llie Transfer of Property Act, with the following differences:— 

(1) Under R. 2 payment has to be made in all cases into the Court 

while under S. 86 payment could be made to the plaintiff or 
into the Court. 

(2) The words “if so required” have been added into sub-R. (l)(c) 

({) as it was found that, in the moffusil Courts it was not the 
practice for the mortgagee to execute a re-conveyance of the 
property to the mortgagor. 

3. Scope and object of the rule.—The scheme and object of this 
order is “that a general account should be taken onee for all, and an aggregate 
amount be stated in the decree for principal interest and costs due on a fixed 
day and that after the expiration of that day, if the property be not redeemed, 
the matter shall pass from the domain of contract to that of judgment and the 
rights of the mortgagee should thenceforth depend not on the contents of the 
bond but on the directions in the decree”. 1 

The object of the rule is to prevent mortgagees from realising their 
securities otherwise than in the mode prescribed by the rule. 2 
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(1) narjivan Devraj v. Qajanan Eashinath , 
1923 Bom 420 (421): 25 Bom L R 459: 73 Ind 
Cas 187 [Where the opinion was expressed under 
the old rule that the point should be made clear 
by amendment). 

Note 3. 

(1) Sunder Koer v. Rai Sham Krishnan , (1907) 
34 Cal 150 (1G1): 34 Ind App 9: 4 All L J 109: 
f> Cal L Jour 106: 9 Bom L R 304: 11 Cal W N 
249: 17 Mad L Jour 43: 2 Mad L Tim 75 P C 


[ Observations were with reference to the old 
Transfer of Property Act sections but apply equally 
to the present order]; Benudhar v. Kangoi Krishna, 
(1919) 51 Ind Cas 738 (740): 4 Pat L Jour 
306; Afaung Yan Oin v. Katharason Ohetly, 1921. 
U B 5 (7): 4 U B R 1: 68 Ind Cas 799 
(801); Muhammad Zakaraiya v. Muhammad Hafis, 
(1917) 41 Ind Cas 233 (236): 15 All h J 
557: 39 All 506. 

(2) Ohundra Nath v. Burroda Shoondury, 
(1895) 22 Cal 813 (816). 
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4. Persons entitled to the right to foreclosure.—Under S. 67 of the 

Transfer of Property Act, as it existed before it was amended by Act XX of 
1929, the remedy by way of foreclosure was available only in the case of 

(1) a mortgagee by conditional sale, 

(2) an English mortgage, and 

(3) an equitable mortgage by deposit of title-deeds in Bombay. 1 

The newly amended S. 67 now provides that no mortgagee “other than 
a mortgagee by conditional sale or a mortgagee under an anomalous mortgage 
by the terms of which he is entitled to foreclose, ’ ’ can institute a suit for fore¬ 
closure. 2 It follows that neither a mortgagee under an English mortgage, 
nor an equitable mortgagee by deposit of title-deeds in Bombay can sue for 
foreclosure. Their remedy is only to sue for sale. By S. 15 of the Amend¬ 
ing Act XX of 1929, however, the remedy of the equitable mortgagee in 
Bombay to proceed by way of foreclosure was kept open till 1st April, 1932. 

The characteristic of a foreclosure decree is that it completely extin¬ 
guishes the mortgagor’s right to redeem and thereafter makes the mortgagee 
owner of the property. A mortgagee who has obtained a preliminary decree 
for foreclosure is entitled to apply for setting aside an execution sale under 
O. 21, R. 90 on the ground of material irregularity. 3 

5. Form of preliminary decree.— See appendix D, forms 3, 3-A, 9 
and 10. 

In a preliminary decree for foreclosure, the Court cannot, except with 
the consent of parties, direct payment of the mortgage money by instalments. 1 
But where a preliminary decree allowing payment by instalments is passed by 
consent of parties, it does not necessarily fall outside the scope of R. 2; the 
provisions of Rr. 2 and 3 may still apply to such a decree. 2 A preliminary 
decree for foreclosure which does not conform to the form prescribed by this 
rule is irregular, but after it is made absolute, the defendant cannot object to 
delivery of possession under the decree, to the decree-holder. 3 

6. “Ordering that an account be taken”.—The amount (whether 
accounts arc directed to be taken or not) is to be calculated up to the date of 
the preliminary decree. The object of the rule is that a general account 
should be taken of all amounts due between the parties once for all and that 
the aggregate amount should be declared as due to the plaintiff on payment of 
which the property is to be redeemed. 1 The accounts have to be taken before 


Note 4. 

(1) Manekji Framji v. Rustom}i Nasenvanji 
Mistrg, (1890) 14 Bom 269 (273). 

(2) Papamma v. Srivira Pratapa, (1896) 19 
Mad 249 (252 and 253): 23 Ind App 32: 6 Mad 
L Jour 53: 7 Sar 10 P 0 [Simple mortgagee not 
entitled to foreclose]; Jax Kishori v. Md Ali Muham¬ 
mad Khan , (1921) 60 Ind Cas 560 (563): 7 
Oudh L J 620 [Foreclosure decree can only be 
passed in the case of a mortgage by conditional 
sale]. 

(3) Rakhal Ohunder Bose v. D to ark a Nath Mis - 
ser, (1886) 13 Cal 346 (348). 


Note 5. 

(1) Tlurdeo Das v. Hukam Singh, (1878-80) 

2 All 320 (321, 322): 4 Ind Jur 415; Mahadaji 
v. Ilari, (1883) 7 Bom 332 (335); Shankarappa 
v. Danappa , (1882) 5 Bom 604 (607). 

(2) Mt Manjlahai v. Surajmal, 1928 Nag 333 
(335): 111 Ind Cos 294. 

(3) Jogendra Chandra v. Rama Nath , (1906) 
4 Cal L Jour 533 (535). 

Note 6. 

(1) Sahu Banarsi Prasad v. Manmohan Lal t 
1926 All 119 (120): 6 L R A (Civ) 479: 89 Ind 
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decree^ tX tl T ^ direCted *“ be » aken ** «* final 

th! to, h w b-V he “ ortga g ee should be taken into consideration• If 
‘ A™ '? Sllen * as t0 the P erson sel e»ted to take the accounts, the parties 
them ves se ‘ect a person to do so and his award will be binding on 

them. The accounting is, however, to be restricted to the mortgage traits- 
achm in question in the suit and should not be extended to other transactions 
between the parties. * For other eases on this part of the subject, see the 

7. Principal.—The onus of proving the amount due to him is initially 
on the mortgagee. Hence if the mortgage deed is not properly stamped and 
the mortgagee refuses to pay the stamp duty and penalty with the result the 
mortgage deed is inadmissible in evidence, the mortgagee cannot recover any- 
thing beyond what the mortgagor admits to be due. 1 

j „ 2 R Th f C statemellt in tbe mortgage deed is prima facie proof of the amount 

the mortgagor can plead a total or partial discharge of the debt 

that the recital as to consideration in the bond is wholly or partially untrue. 8 

But in such a case, the burden will be upon him to substantiate his allegations. 

It is not for the mortgagee to prove that the consideration stated in the bond 

was actually paid by him. 4 But recitals in deeds are not evidence against 
third parties.* 

Where only part of the alleged consideration is proved to have been 
paid, the mortgage is valid to the extent of the part so paid. 0 Similarly, in 


Cas 288. See Sripat Singh v. Naresh Ohandra 

faT’r A n 38 ?J 884 > : 18 Pat L Tim 646: 
140 Jnd Cas 104 [The rule contemplates declare* 

tton, (a) at time of judgment, or (6) after taking 

account, of amount duo on date of decree). 

(2) Vuridsahaynm Fernandez v. Ranehordin 
hhekt, (1912) 15 Ind Cas 362 (368): 1912 Mad 
W N 400. 

(3) lirij Kumar v. Majlis Sahai, (1916) 84 

Ind Cas 899 (900) Cal; Doole Chand v. Omda 
Khanum, (1881) 6 Cal 377 (378): 7 Oal L Rep 
375 [Mortgagee not entitled to withdraw from the 
taking of accounts when they appeared to be going 
ayainst Aim); Mahabir v. Macnaughton, (1889) 16 
Cal 682 (691): 16 Ind App 107: 5 Sar 345: 13 

Ind Jur 133 P C [If the mortgagor fails to 6et 

up any equity in his favour, he cannot subse¬ 

quently sue on it). 

<4) Sir Jehangir Cowasji v. The Hope Mills, 
Ltd, (1909) 33 Bom 216 (218, 219): 10 Bom L 
R 488: 2 Ind Cas 294. 

(5) Ali Nabi v. Habib-un-Nissa, 1927 Oudh 170 
(173): 4 Oudh W N 323: 100 Ind Cas 802; 
Parameshwar v. Raj Kishore Prasad Narayan 
Singh, 1925 Pat 59 (63): 3 Pat 829: 5 Pat L 
Tim 646: 80 Ind Cas 34. 

(6) Pathumsa Ammal v. Rajagopnla Mudaliar, 
1927 P C 17 (17): 1927 Mad W N 147: 25 Mad 
L W 346: 100 Ind Cas 91: 52 Mad L Jour 407: 
45 Cal L Jour 300: 29 Bom L R 777: 81 Cal 
W N 804 P C [Failure to direct accounts to be 
taken not serious error when the result of taking 
accounts would be to give the same sum as that 
for which decree was passed); Administrator- 
General v. Laladas, (1914) 24 Ind Cas 669 (670): 


68 Pun W R 1914: 166 Pun L R 1914 [Mort- 

SnffLr n iT' t r d v n * « 8 T* 1 claim—Further de¬ 
ductions not to be allowed). 

Note 7. 

(670) Gan ° a MuUk V ' Dayaii ‘ < 1882 ) 6 Bom 669 

4?fi 2) M?7? &U ,o V *,f < V I ? am ’ < 1914 > 25 Jad Oas 
426 (427): 12 All L J 806: 36 All 478. 

63fi 3 l rs^ r0i L-^J id ^ Mirza ' (1896) 20 Bom 

636 (645): Ohitty-s S 0 0 R 486; Saurat Saha 

Cl’al^rpll Sa r ha ' i- 1 ? 21 !. 61 Ind 0as 24 1 (241) 
Cnl [Plea of partial adjustment]. 

_ 0hand v - Sohan Lai, (1915) 26 Ind 

P E\ L J R 1916; 246 Pun W 

Bahadur v. Indar Parshad, 
(1896) 23 Cal 950 (OSS): 23 Ind App 92: 7 Sar 

08 ?„ C Per «had v. BishenDayal, (1905) 

163^1-J/ *<- 72 : 1 Ai 1 u J 423; 1904 AU W N 

103, Lai Singh v. Chaitram, (1902) 15 0 P L 
R 24 (25) [Onus of promisor not shifted by 
promissees admission that actual consideration was 
different from that stated in bond). See Brajesh- 
, V V Budhanuddi, (1881) 6 Cal 268 (277, 278): 

7 Cal L Rep 6 [Transaction not honost and bona 

ro . c ’ t81 83 .*? Payment of consideration 
titled to little weight— Onus of proving 6ono 
fide j of .transaction is on plaintiff); Kundan Mai 
Kaslnbai. (1902) 26 Bom 363 (371): 4 Bom 
Lj K 42. 

.Jo 5 } A f " uohar Sin O h Sumitra, (1895) 17 All 
428 (430): 1895 All W N 93; Ghurphekni v. Pur- 
meshar, (1905) 5 Cal L Jour 653 (658). 

v ( nL Ba ,i r ny‘ 7 ■ UdU Nara <n, (1906) 10 Oal W 
•« y 32 (933). 
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the case of a mortgage of property belonging to a Hindu joint family, where 
it is proved that only a part of the consideration was supported by legal 
necessity, the mortgage is valid and binding to that extent. 7 

8. Interest.—By Act XXI of 1929 a new rule (R. 11) has been en¬ 
acted which deals specially with the power of the Court to order payment of 
interest in mortgage suits. The reader is referred to the notes under that 
rule for full information on the subject. According to S. 58 (a) of the 
Transfer of Property Act, “mortgage money'’ includes interest on the principal 
secured by the mortgage. This principle is recognised by the present rule 
which inter alia makes the payment of the interest provided in the mortgage 
deed a condition of redemption. In the absence of anything to the contrary 
in the mortgage deed, 1 interest as well as the principal constitute a charge on 
the property. 2 

9. Interest subsequent to the date fixed for payment.—Before the 
amendment of the rule by Act XXI of 1929 there was no provision either in 
R. 2 or R. 3 for the payment of interest subsequent to the date fixed for pay¬ 
ment. Hence, there was a lack of uniformity in the decision on the question. 1 
Express provision has now been made for the inclusion, in the preliminary 
decree for foreclosure, of a direction for the payment of “subsequent interest” 
up to the date of actual payment. For fuller information on the subject, see 
Notes under R. 11 below. 

10. Rule of damdupat. — See Note 16 to S. 34. 

11. Costs of the suit.—The general rule in all suits relating to mort¬ 
gages is that the mortgagee is entitled to his costs. But it is within the power 
of the Court, in view of the mortgagee’s conduct and the peculiar circumstances 
of any case, to refuse to award him any costs. 1 Ordinarily costs awarded 
against a mortgagor are part of the mortgage money, and are recoverable from 


(7) Ohotey Lai v. Laiq Singh, 1929 All 16 (16 
and 16): 111 Ind Cas 221: 26 All L J 1374. 

Note 8. 

(1) Ramji Lai v. Munahi Lai, 1925 Lah 182 
(182): 79 Ind Cas 24 [Mortgage deed providing 
for redemption on payment of principal sum only 
interest stipulated is not a charge] ; Manikchand 
Maganchand v. Rangappa Eondappa, 1921 Bom 28 
(29): 45 Bom 523: 59 Ind Cas 765 [Mortgage 
not for interest, but mortgagee to take possession of 
property—Mortgagee making no attempt to obtain 
possession, cannot claim interest]. 

(2) Oanga Ram v. Natha Singh, 1924 P C 183 
(183, 184): 22 All L J 688: 47 Mad L Jour 64: 
20 Mad L W 101: 26 Bom L R 750: 1924 Mad 
W N 599: 35 Mad L Tim 141: 2 Pat L R (Civ) 
257: 5 Lah 425: 51 Ind App 377: 5 L R P O 
133: 6 Lah L Jour 551: 11 Oudh L J 534: 6 
Pat L Tim 97: 80 Ind Cas 820: 29 Cal W N 
558 P C. 

Note 9. 

(1) Puchalapalli Adiseshadri Reddi v. Mungamur 
Shivaramayya, (1915) 31 Ind Cas 320 (321) Mad 
[Court has power to provide for future interest in 
its preliminary decree] ; Brlf Raj Kishun v. Maha¬ 
raja Sir Rameswar Singh Bahadur, (1917) 42 

Ind Cas 625 (627, 628): 2 Pat L W 208 [Pro¬ 


vision for payment of interest may be made at 
the time of enlarging the period fixed for pay¬ 
ment) ; Bhawani Prasad v. Brij Led, (1894) 16 
All 269 (270): 1894 An W N 79 (Future 

interest not charge on property]. See also Maung 
Tan Gin v. Ratharasan Chetty, (1921) 63 Ind 
Cas 799 (801, 802): 1921 UB5:4UBR1 
[Appellate Court confirming Lower Court's decree 
7 ^.° provision for subsequent interest therein nor 
in the final decree—Review or appeal only remedy 
—Allowing subsequent interest on aggregate amount 
by way of amendment to meet ends of justice is 
invalid ]. 

Note 11. 

(1) Carvalho v. Nurbibi . (1878-79) 3 Bom 202 
(203): 4 Ind Jur 32 (Costs refused on ground 
of usurious nature of transaction]; Dhondo v. 
BalkriJihna, (1884) 8 Bom 190 (193): 1886 3om 
Print Judgt 62 [Defendant in redemption suit is 
ordinarily entitled to costs unless he has refused a 
tender of the amount due to him or has so mis¬ 
conducted himself in the course of the suit as 
to induce the Court to subject him to a penalty] ; 
Ram Kumar v. Kali Kumar, (1887) 14 Cal 99 
(108): 13 Ind App 116: 11 Ind Jur 33: 4 Sar 
737 P C [Both parties maintaining pleas far in 
excess of their legal rights—Ordered to hear their 
own costs]. 
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0. 34, R.2, owt of the mortgaged property. 2 But the Court can, in the exercise of its dis- 

Notes cretion, under S. 35, make such costs recoverable from the mortgagor 
—13. personally . 3 

A puisne mortgagee who is made a party to a suit on the mortgage is 
also entitled to his costs against the mortgagor. 4 Similarly a co-mortgagee is 
also entitled to his costs even though he refused to join the plaintiff in a suit 
on a mortgage and was therefore joined as a defendant in the suit. 5 It has 
been held that costs are to be awarded to the mortgagee on the scale of costs 
as between attorney and client. 0 The mortgagee is also entitled to his costs 
incurred subsequent to the preliminary decree up to the date of payment. (See 
R. 10 below.) 


12. Other costs, charges and expenses .—The rule as amended by 
Act XXI of 1929 makes express provision for payment to the mortgagee of all 
expenses properly incurred by him in respect of the mortgage security, together 
with interest thereon. Even prior to Act XXI of 1929 the mortgagee was 
entitled in a suit on the mortgage, to claim as part of the mortgage money 
expenses properly incurred by him for the preservation of the mortgaged 
property, the protection of his title to the property, etc. 1 (See Transfer of 
Property Act, bs. 72 and 63-A.) R. 10 below also provides for the payment 
of such expenses incurred subsequent to the preliminary decree up to date of 
payment. 

13. Account against mortgagee in possession . —Under S. 77 of the 
Transfer of Property Act, a mortgagee in possession of the mortgaged pro¬ 
perty is not liable to account for the rents and profits of the property where, 


(2) Malm raj Bahadur Singh Dugar v. Basirud - 
din, 1925 Cal 1135 (1135, 1136): 41 Cal L Jour 
607: 93 Ind Cas 364; Lai Ram Prakaah v. Janki 
Prasad, 1925 Oudh 351 (351): 12 Oudh L J 91: 
2 Oudh W N 203: 88 Ind Cas 203: 29 Oudh 
Cas 34; Jugal Kishore v. Jagmohan Data, 1930 
Oudh 167 (168): 7 Oudh W N 138: 125 Ind 
Cas 170: 5 Luck 595; Trajlal v. Venkataswamy, 
1928 Bom 123 (129 and 130): 30 Bom L R 
402: 108 Ind Cas 794: 52 Bom 459; Sadiq Husain 
v. Ummatul Fatima, (1918) 48 Ind Cas 329 (329) 
Oudh; Dambar Singh v. Kalyan Singh, (1918) 43 
Ind Cas 557 (559): 15 All L J 914: 40 All 
109; Khushal Singh v. Srinivasa Rao, (1889) 2 
C P L R 94 (98). But see Shaffer Khan v. 
Satyunanda Das, (1909) 4 Ind Cos 545: 13 Cal 
W N 742; Damodhar Dus v. Budh Kuar, (1888) 
10 All 179 (181): 1888 All W N 68; Pran Kuar 
v. Durga Prasad. (1888) 10 All 127 (129): 1888 
All W N 21 [Judgment-debtor in a foreclosure de¬ 
cree is personally liable for the costs of the suit] 

(3) Rut nr shut v. Jusoda, (1887) 14 Cal 185 

(187); Dhondu Pandit v. Mahant Daulatpun, 
(1907) 3 Nag L R 97 (100); Amino v. Rama 
Shankar, (1919) 50 Ind Cns 730 (731): 17 

VI! I, J 582: 41 All 473; Ajkumar v. Ram Saran, 
(1909) 3 Ind Cas 33 (33) AH; Shri Ram v. 
Raghu Ram. (1918) 47 Ind Cas 542 (542) Nag; 
Damodhar Das V. Budh Kuar, (1888) 10 All 

179 (181): 1888 All W N 68. 8eo Maqbvl Fa¬ 
tima v. Lalta Prasad, (1898) 20 All 523 (527): 
1898 All W N 157 [Merc separate order of 
costs under the rules of the Code is not neces¬ 
sarily an order for realisation of the costs per¬ 
sonally from the mortgagor]; Kamalamma v. 
Xurasimha, (1907) 30 Mad 464 (465): 17 Mad 
L Jour 317: 2 Mad L Tim 359 [Personal decree 


for costs should not be made unless the sale 
proceeds prove insufficient to satisfy the mort¬ 
gagee’s claim). 

(4) Sarat Ohandra Roy v. Nahapirt, (1910) 
37 Cal 907 (913): 8 Ind Cas 1142. 

(5) Putin Krishna Roy v. Nanda Lai Roy, 
1929 Cal 544 (544): 33 Oal W N 657. 

(6) Ohander v. Essen, 1 Ind Jur (N S) 
22; Obhoy Churn Sen v. Debendranath, (1881) 
8 Cal L Rep 437 (438). 

Note 12. 

(1) Damodar v. Vomanrao, (1885) 9 Bom 
435 (437); Pokree Saheb v. Pokree Beary, (1898) 

21 Mad 32 (34): 7 Mad L Jour 
288; Kamaya Naick v. Devapa, (1898) 

22 Bom 440 (446); Sri Ganesh V. 

Keshavrav, (1891) 15 Bom 625 (639) [Costs of 
proceedings against tenants of mortgaged property 
—Mortgagor not personally liable); Lakshman 
Blusaji v. Hari Dinkar Desai, (1880) 4 Bom 584 
(589) [Mortgagee in possession entitled to reason¬ 
able costs of repairs]; Imdad Hasan v. Badra 
Prasad, (1898) 20 All 401 (408); 1898 All W N 
90 [Mortgagee in possession paying Government 
revenue payable by mortgagor. He has a right to 
tack on amount so paid to his mortgage debt); 
Anandrav v. Ravji, (1864-66) 2 Bom H C R 214 
[Costs of improvements); Sheo Saran Singh v. 
Mahabir Pershad, (1905) 32 Oal 576 (580): 2 
Cal L Jour 73; Dattaram v. Yinayak, (1904) 28 
Bom 181 (188): 5 Bom L R 916 [Mortgagee in 
possession can add sums spent for making good 
his title against mortgagor). 



I. Preliminary Decree in Foreclosure Suits 2609 

under the terms of the mortgage, the mortgagee is to take the rents and pro¬ 
fits in lieu of interest or in lieu of interest and defined portions of the principal. 
In other cases, a mortgagee in possession is liable to account for the rents and 
profits of the property. Under S. 76 ( g ) of the Transfer of Property Act, 
he must keep, clear, full and accurate accounts of all sums received and spent 
by him as mortgagee, 1 and is bound to deduct the rents and profits realised by 
him from the amount claimed by him against the mortgagor. 2 Further he is 
liable to pay a reasonable occupation rent if he is personally in possession of 
the land. 3 He must also, in the absence of a contract to the contrary, pay 
the Government revenue and all charges of a public nature and all rents 
accruing due in respect of the property, and, if owing to his default, the 
mortgagor has to pay any of these items of expenditure, he is entitled to a 
set-off in respect thereof. 4 [See Transfer of Property Act, S. 76 (c).] 

14. Accounts in suits by or against sub-mortgagee .—A sub-mort¬ 
gagee is entitled to sue for sale or foreclosure'to the same extent as the original 
mortgagee himself. 1 Where a sub-mortgagee is a party to a suit on the mort¬ 
gage, the proper course is to direct accounts to be taken, both of the amounts 
due to the original mortgagee and of the amounts due to the sub-mortgagee 
and to order that, out of the sum due to the original mortgagee, the sub-mort¬ 
gagee should be paid the amount due to him on his mortgage, that the balance 
should be paid to the original mortgagee and that, thereafter, both the mort¬ 
gagees should re-convey to the mortgagor the mortgaged property. 2 (See 
also Appendix D, form 11 and Notes under R. 1.) 

15. Subsequent mortgagees. —The form of the preliminary decree 
given in the present rule should be adopted to the circumstances of each case. 
Where puisne mortgagees are impleaded as parties in a suit on a prior mortgage 
a form similar to the one in use in the Chancery Division in the High Court in 
England may be found useful. 1 (See also Appendix D, forms 9 to 11.) The 
chief point to be noted in such cases is to give effect to the principle “redeem 
up, and foreclose down”. The first right of redemption belongs to the next 
puisne mortgagee. If he makes default, he is. foreclosed and the right to 
redeem devolves on the next puisne mortgagee and in the event of his default, 
the right belongs to the next mortgagee and the process goes on until the mort¬ 
gagor is reached. If the mortgagor also fails to redeem he will be foreclosed. 2 


Note 13. 

(1) Qoluclc Ckunder v. Mohun Lai, (1866) 6 
Suth W R 271 (276) ; Ram Lochun v. Kunya Lall t 
(1866) 6 Suth W R 84 (85); Ramphul v. JVahed 
Ali Khan , (1870) 14 Suth W R 66 (67); Kun- 
danmal v. Kashibai , (1902) 26 Bom 363 (371). 

(2) Radhabenode v. Eripa Moyv ’• (1873) 14 Moo 

Ind App 443 (451); 10 Beng L it 386: 17 Suth 
"W R 261; Jaree Btgam v. Qangaram, (1868) 8 
Agra 91; Banarasi Prasad v. Ramnarain, (1903) 
7 Cal W N 514 (517); 25 All 287: 30 Ind App 
€6: 8 Sar 447 P C; Lakshman v. Hari, 1879* 
80) 4 Bom 584 (589); Madari v. Baldeo 

Prasad, (1905) 27 All 351 (355): 1904 All W 
N 270 P B; Hunooman Pershad v. Munraj Eoon - 
wari, (1872) 6 Moo Ind App 393 (422): 18 Suth 
W R 81 [Foot-notes]: 2 Suth 29: 1 Sar 552 P O. 

(3) Daudbhai v. Daudbhai , (1890) 14 Bom 

113 (115); Ram Nath v. Brahmamoyi, (1905) 1 

C.P.C.—327 


Cal L Jour 531 (537). 

(4) Jaijxt Rai v. Oobind, (1884) 4 All W N 
92 (95): 6 All 303. 


Note 14. 

( 1 ) Muthu Vijaya v. Venkatachalam, (1897) 20 
Mad 35 (40): 6 Mad L Jour 235. 


( 2 ) Narayan v. Ganoji, (1891) 15 Bom 692 

(693 and 694). 

Note 15. 

(1) Gopi Narayan Khauna v. Babu Bansidhar, 
(1905) 27 All 325 (330): 32 Ind App 123: 2 
All L J 336: 2 Cal L J 173: 7 Bom L R 427: 
9 Cal W N 577: 16 Mad L Jour 191: 3 Sar 
779 P C. 


(2) Narayan Venkoba v. Pandurang, (1883) 7 
Bom 526 (529); Ram Pratap y. Bachhan Misra, 
(1911) 10 Ind Cns 174 (175) Oudh; Gopi Narain 


O. 34/ 
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A subsequent mortgagee who has been added as a party to a suit for 
foreclosure by a prior mortgagee and who pays off the decree amount can on 
his being transposed as plaintiff apply for a final decree. 3 

16. “Pays into Court”.—Under S. 86 of the Transfer of Property 
Act the defendant could pay the mortgage money under the preliminary 
decree to the mortgagee plaintiff direct or into the Court. 1 But the present 
rule requires the payment to be made only into the Court in all cases. 2 As 
to when and how far a payment made out of Court can be recognised by the 
Court dealing with an application to pass a final decree, see Note 14 to R. 5, 
infra. 


17. “On a day within six months”.,—The rule only fixes the outer 
limit foi the period to be fixed for the payment of the mortgage money under 
the preliminary decree. The Court has a discretion to fix any smaller 
period it thinks fit. 1 Where accounts are directed to be taken, the six months 
period should be calculated not from the date of the preliminary decree but 
from the date on which the Court confirms and countersigns the accounts taken 
under its decree. - [See sub-R. (1), Cl. (c) and sub-Cl. (i)]. As to the question 
whether, when the preliminary decree is appealed against, the period fixed for 
payment runs from the date of the first Court’s decree or from the date of the 
appellate decree. (See also Note 5 to R. 3 and Note 9 to S. 148.) 

18. Extension of time.—Sub-R. (2) of this rule which corresponds to 
the proviso to the old sub-R. (2) of R. 3, empowers the Court on good cause 
being shown, to extend the time fixed for payment of the mortgage money 
under the preliminary decree. 1 But the mortgagor is not entitled to an 
extension of time as of right. 2 The rule itself provides that extension of time 
may be granted “on good cause shown”. 8 It is not a good ground for extend- 


v. Banaidhar, (1905) 27 All 325 (330): 32 Ind 
App 123: 2 All L J 836: 2 Cal L Jour 173: 
7 Bom I, R 427: 9 Cnl W N 577: 15 Mad L Jour 
191: 3 Sar 779 P C. 

(3) Balaji v. Bnllabadas, 1928 Nag 145 (146): 
11 Nag L J 89: 24 Nag L R 119: 109 Ind Ca8 
251. But see Gopi Narain v. Babu Banaidhar, 
(1905) 9 Cnl W N 577 (583): 32 Ind App 123: 
2 All L J 336: 2 Cal L Jour 173: 7 Bom L R 
427: 15 Mud L Jour 191: 3 Sar 779: 27 All 
325 P C [Case under Transfer of Property Act]. 

Note 16. 

(1) llatiim Ali v. Abdul Oafur, (1904) 8 Oal 
W N 102 (104); Sftaram Amrit v. Dharmu, (1903) 
16 C P L R 111. 

(2) Puran Bibi v. Jalindra Mohan, (1917) 40 
Ind Cas 845 (645): 25 Cal L Jour 553: 21 Oal 
W N 920; Singa Raja v. Pethu Raja, (1918) 48 
Ind Cas 196 (197): 1918 Mad W N 809: 35 Mad 
L Jour 579: 8 Mad L W 497: 24 Mad L Tim 
501: 42 Mad 61; Banarsi Das v. Nathu Mai, 
(1912) 16 Ind Cas 987 (987): 281 Pun W R 
1912: 12 Pun Re 1913: 276 Pun L R 1914 Supl; 
Rusat i Chet liar v. Rangayyan Ohettiar, 1930 Mad 
105 (107, 108): 30 Mud L W 551: 1929 Mad 
W N 867: 120 Ind Cas 72. 

Note 17. 

(1) Pathunisa Animal v. Rajagopala Mudaliar, 
1927 P C 17 (17): 1927 Mad W N 147: 25 Mad 
L W 346: 100 Ind Cas 91: 52 Mad L Jour 407: 


i, 5 r 1?“L L if 0 3i r 300: 29' Bom L R 777: 31 Cal 
^ ^ ® [But held that in the circumstances 

the fullest possible term should be given]. 

(2) Kartirk Chandra v. Haragobind, (1916) 27 
Ind Cas 813 (814): 21 Cnl L Jour 75. 


Note 18. 

(1) Ilari Ram v. Chatur Bhu), (1892) 5 OP 
I. R 54 (55); Gangram v. Nandu Sunar, (1892) 
5 C P L R 104; Sajjadi Begam v. Dilawar Hus¬ 
sain. (1918) 47 Ind Cas 4 (5): 16 All L J 625: 
40 All 579; Gokaran Singh v. Mangli, 1921 Oudh 
138 (138): 8 Oudh L J 407: 66 Ind Cas 673 
! Decree was construed ns extending time for pay¬ 
ment]. 


(2) Ralnakar v. Ohamra, (1919) 51 Ind Oai 
8 H 1 (883): 4 Pnt L Jour 847; Murugesa v. Rama- 
samt, (1916) 31 Ind Cas 200 (201): 18 Mad L 
Tam 495: 1916 Mnd W N 126: 39 Mad 882. 

(3) Ram Lai v. Tulsa Kuar, (1897) 19 All 
180 (185): 1897 All W.N 11; AW Lai v. Ram 
Ratam, (1906) 2 Nag L R 137 (148); Bhag- 
u'andas v. Shriilhar, (1903) 3 Nag L R 55 (66) 

I Onus of proving "good cause" is on judgment- 
debtor]; Lakshimi Bai v. Ramachandra, (1907) 8 
Nag L R 146 (156); Govinda v. Gangaram, 

(1889) 2 C P L R 29 (30); Annaji v. Fakira, 
1922 Nag 175 (178): 67 Ind Cas 282: 6 Nag L 
J 27; harayan Dhondopant v. Sangidas BiharUal, 
1928 Nng 301 (302): 109 Ind Cas 770; Waman 
Rao v. Bhagwan Prasad, 1930 Nng 12 (13): 119 
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ing the time that the mortgagor was under a misconception that payment within q 34, E.2 
the period fixed was unnecessary. 4 As to what constitutes “good cause” see Note 18. ' 
the undermentioned cases. 4 '" Time may be extended even after the expiry of 
the period originally fixed 5 provided a final decree has not been passed. 6 As 
the right to redeem continues until the final decree is actually passed, 7 the 
mortgagor may pay in the money at any time before the final decree is passed 
though there may not be an express order extending the period. 8 This is 
made clear now by the substitution of the words “before a final decree has 
been passed” at the beginning of R. 3 in place of the words “on or before 
the day fixed” which occurred in the old rule. Even where a preliminary 
decree is passed by consent of parties, the Court can exercise its power of 
extending the period fixed for payment, if there is nothing in the decree ex¬ 
cluding such power. 9 


Ind Cas 677 [Good cause must be alleged and 
judicially proved] ; Jiwa Umar Kochi v. Qulab - 
chand, 1930 Nag 55: 119 Ind Cas 684; Bhanu 
Pratap Singh v. Pratap Singh , 1930 Nag 178 

(179) : 122 Ind Cas 443 [No sufficient cause for 
extension of time shown—Pinal decree must be 
passed]; Maung Pye v. Ma Thav, (1910) 8 Ind 
Cas 592 (593): 3 Bur L Tim 2 [Question of good 
cause to be decided in view of all the circum¬ 
stances of the case]; Kalian v. Sadholal , (1918) 18 
Ind Cas 14 (16): 11 All L J 62: 85 All 116; 
Balakishan v. Atma Ram , (1915) 26 Ind Cas 701 
(703, 704, 705): 10 Nag L R 150; Kanhai Singh 
v. Karu , (1920) 54 Ind Cas 860 (861) Nag 
[Sufficiency of cause is a question of fact in each 
case]. 

(4) Motilal v. Thaku Vjiar Singh , 1928 P C 
137 (139): 26 All L J 600: 47 Cal L Jour 607: 
109 Ind Cas 467: 32 Cal W N 796: 55 Ind App 
207: 55 Mad L Jour 81: 28 Mad L W 9: 55 
Cal 821: 24 Nag L R 182: 30 Bom L R 856 PC. 

(4-a) Bankateshwar Rawan Bahadurpal Singh 
v. Firm, Dina Nath Balgobind , 1926 Oudh 180 

(180) : 90 Ind Cas 936 [Discretion to be exer¬ 
cised liberally—Time to be extended to enable money 
being raised]; Jokhan Singh v. Debt Singh, 
(1919) 50 Ind Cas 201 (201): 6 Oudh L J 
94 [Pact that mortgagee looses nothing by exten¬ 
sion of time may be good cause] ; Woman Rao 
v. Baghwan Prasad, 1930 Nag 12 (13): 119 Ind 
Cas 680 [No evidence of bona fide efforts to 

secure loan-Good cause entitling applicant to 

extension held not shown]; Ram Narayan Mar • 
vadi v. Yuhanda, 1929 Nag 263 (264) : 116 Ind 
Cas 511 [Semble: difficulty in raising money is 
good cause) ; Narayan Dhondopant v. Sangidas 
BiharHal, 1928 Nag 301 (303): 109 Ind Cas 
770 [Failure of crop—Consequent inability to pay 
—Time extended] ; Aman Singh v. Kunj Behari, 
1925 Nag 258 (258): 8 Nag L J 6: 86 Ind 
Cas 397 [Bona fide attempt to raise money— 
Time may be extended]; Mt Rukhmabai v. Gan - 
patrao, 1932 Nag 177 (179): 28 Nag L R 221 
[Time extended—One-third amount deposited— 
Time again asked for—Refused and final decree 
passed in ignorance of deposit—On review time 
extended—Held justified as balance also deposited 
in meantime]. 

(5) Kanhai Singh v. Karu, (1920) 54 Ind 

Cas 860 (861) Nag; Rango v. Bhomshetti, 

(1902) 26 Bom 121 (126): 3 Bom L R 554; 
MaUikarjunudhu v. Lingam urti, (1902) 25 Mad 
244 (289): 12 Mad L Jour 279 F B; Nandram 
v. Babaji, (1898) 22 Bom 771 (773); Nara- 

yana v. Pappayya , (1899) 22 Mad 133 (136): 


8 Mad L Jour 205 Nag. See, however, Ram Lai 
v. Ear Narain , (1891) 13 All 400 (403): 1891 
All W N 150. 

(6) Ah’ Muhammad v. Miarish, (1917) 37 Ind 
Cas 779 (780) Cal [Court cannot accept pay¬ 
ment after final decree has been passed]. 

(7) Isof Alt v. Kasim Alt, 1921 Jour 22 (1) : 

26 Cal W N 532: 70 Ind Cas 152; Poreshanath 
v. Ramjodu, (1889) 16 Cal 246 (249); Vada - 
purattai v. Yallabha, (1902) 25 Mad 300 (307) 
12 Mad L Jour 128 P B; Mohan Lai v. Ram 
(haran, 1931 All 223 (223): 130 Ind Cas 196: 
1931 All L J 265; Sant Bakhsh v. Bhagwandin 
Singh, 1931 Oudh 121 (122): 8 Oudh W N 

142: 131 Ind Cas 435; Salig Ram v. Muradan, 
(1903) 25 All 231 (233): 1903 All W N 20; 
.Vuwamma/ Buta v. Usman, (1898) 1 Oudh Cas 
91 (93): Pardas Singh v. Dwarka Singh f (1910) 
7 Ind Cas 50: 7 All L J 953; Yidyasagar v. 
Ratxpal , (1914) 25 Ind Cas 752 (755): 17 
Oudh Cas 347: 1 Oudh L J 433; Ramchandra 
v. Hanumantha , (1920) 58 Ind Cas 45 (46): 44 
Bora 939: 22 Bom L R 939; Rama Tulsa v. 
Bhagchand Motiram , (1915) 27 Ind Cas 249 

(250): 39 Bora 41: 16 Bom L R 687. 

(8) Bepin Behraya v. Mokwnda Lai , (1909) 

1 Ind Cas 780 (782): 36 Cal 122: 8 Cal L 
Jour o47; contra Wali Muhammad v. Husain 
Baksh, 1884 All W N 178 (178) [Case super- 

* amendments introduced by Act, XXI 

of 1929]; Jai Kishn v. Bhola Nath , (1892) 14 
All 529 (530, 531): 1892 All W N 106 [Obser¬ 
vations as to right of redemption not being 
available after expiry of time fixed]; compare 
Jfafr/ian v. Bhagirath Pershad, (1905) 8 Oudh 
Cas 33 (35) [Mortgagee obtaining possession of 
the mortgaged property before the expiry of the 
period fixed in preliminary decree for payment 
of mortgage money—Mortgagee’s possession is as 
absolute owner and mortgagor’s suit after 12 
years is barred]. 

o DcuIat ’ (1922) G7 Ind Ca B 

273 (274): 1922 Nag 182; Akkach Mondal v. 
^'nnddiMxllik, (1919) 50 Ind Cns 937 (938): 

Ca* W N 439; contra Dawlat v. Kashi Rao, 
(1926) Nag 280 (281): 92 Ind Cas 822; com¬ 
pare also Karorimal v. Ramji Lai, 1921 Lah 9 
(10): 2 Lah 53: 3 Lah L Jour 68: 4G Pun 
rn R . 1921: 59 In( ? Cas 812: 60 Pun L R 1921 
[Parties compromising—Mortgagee given posses¬ 
sion One year allowed for redemption—After 
one year mortgagee automatically becomes full 
owner]. 
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An express application for extension of time is not necessary. 10 Nor 
need the application, where one is made, be in writing. 11 But the Court can¬ 
not postpone the passing of a final decree, on the application of a third party 12 

19. Plaintiff to apply, for final decree.—The rule [sub- R. (1) 
(c) sub-Cl. («)] makes it clear that plaintiff has to apply for a final decree 
for foreclosure if the defendant fails to pay the mortgage money within the 
time fixed by the Court. In one case it was contended that a final decree 
passed on the application of the transferee from the mortgagee was not binding 
on the mortgagor. It was held that as the decree was passed in the presence 
of the mortgagor he could not subsequently object to it. 1 

20. Mortgage of chattels and intangible property.—It has been held 
by the High Court of Calcutta that a mortgagee of chattels is entitled to sue 
for foreclosure. 1 The High Court of Bombay, 2 the Judicial Commissioner’s 
Court of Nagpur, 3 and Oudh,* on the other hand, have held that he is not so 
entitled. A mortgagee of a turn of worship is entitled according to the 
Calcutta High Court to sue for foreclosure of that right,® the turn of worship 
being regarded as intangible property. 

21. Res judicata .—See Notes to S. 11, Note 40, supra. See also 
Notes under Rr. 7 and 9, infra. 

22. Equitable mortgage of personal property .■—See Note 4, ante. 

23. Appeal.—An appeal lies from a preliminary decree. 1 Under 
0. 43, R. l(o) an appeal lies from an order refusing to extend time under 
this rule but not from an order granting an extension of time. 2 An appli¬ 
cation for revision may, however, lie from such orders. 8 No appeal lies 
against an order refusing to extend time, after a final decree hais deen 
passed. 4 See also S. 97, ante. 


(10) Ink war v. Oopal, (1904) 28 Bom 102 
(105): 5 Bom L R 719. 

(11) Rango v. Bhomahetti, (1902) 26 Bom 
121 (126): 3 Bom L R 554. 

(12) Akahyn Kumar Barori v. Surja Kumar 
Chatterjee, (1902) 6 Cal W N 654 (855). 

Note 19. 

(1) Ratnakar v. Chamra, (1919): 51 Ind Oas 
881 (884): 4 Pat L Jour 347. 

Note 20. 

(1) Mahamuya Debi v. Hari Dae Haidar, 
(1915) 27 Ind Cas 400 (406): 19 Oal W N 
208: 20 Cal L Jour 188: 42 Cal 455 [Follow¬ 
ing the decision of the House of Lords in Harri¬ 
son v. Hart, (1726) 1 Comb 393; Tanered v. 
Polls. 2 Fonblnnque on Equity, 5th Edn., 261n, 
and Kemp v. Westbrook, 1 Vos (Sen 278)]. 

(2) Tehilram v. Longin D'Hello, (1917) 37 

Ind Cas 231 (236): 18 Bom L R 587. 

(3) Nanhuji v. Chimna, (1911) 10 Ind Oas 
869 (873): 7 Nag L R 72. 

(4) Sardar Karan Singh, minor under the 
gunrdianship of Hr Narain Debi v. Dwarka 
Singh, (1901) 4 Oudh Obb 301 (802) [It was 
held that the provisions of Ss. 86 to 89 of the 


Transfer of Property Act corresponding to 
0. 34, Rr. 2 to 5 did not apply to the mort¬ 
gage of moveable property). 

(5) Mahamayyu v. Haridas, (1915) 27 Ind 

Cas 400 (406): 19 Cal W N 208: 20 Oal L 
Jour 183: 42 Oal 455. 

Note 28. 

(1) Shri Ram v. Raghu Ram, (1918) 47 Ind 
Cas 542 (542) Nag; Dulhin Oolab Koer r. Radha 
Dulari, (1892) 19 Cal 463 (467). 

(2) Singai Raghubar Prasad v. Ohhogmal, 
1931 Nag 1 (3): 130 Ind Cas 98 [Case cited In 
9 All 500 at page 502. Note]; Rahima r. Nopal 
Rat, (1892) 14 All 520 (520): 1892 All W N 
99; Rango v. Bhomahetti, (1902) 26 Bom 121 
(125): 3 Bom L R 554 [Under the Transfer of 
Property Act, such an order was held to come 
within S. 244 of tho Code (now S. 47) and 
hence appealable]; Dharmarafa r. Srinivasa, 
(1915) 31 Ind Cas 240 (240): 39 Mad 876: 
2 Mad L W 1074: 29 Mod L Jour 708: 18 Mad 
L Tim 486; Balakrishen v. Atma Ram, (1915) 
26 Ind Cas 701 (702): 10 Nag L R 160. 

(3) Singai Raghubar v. Ohhogmal, 1981 Nag 
1 (3): 130 Ind Cas 98. 

(4) Tikaram v. Onkar, 1980 Nag 240 (240): 
13 Nag L J 100: 124 Ind Cas 241. 


I. 


Final Decree in Foreclosure Suits 


2613 


R. 3. [New Act IV of 1882, S. 87.] (1) Where, before a 

final decree debarring the defendant from all 

foreclosure sS? 6 ri ght to redeem 3 the mortgaged property has 

been passed, the defendant makes payment into 
Court of all amounts due from him under sub-rule (1) of rule 
2, the Court shall, on application made by the defendant in this 
behalf, pass a final decree— 

( a ) ordering the plaintiff to deliver up the documents re¬ 
ferred to in the preliminary decree, and, if necessary,— 

( b ) ordering him to re-transfer at the cost of the defen¬ 
dant the mortgaged property as directed in the said decree, 

and, also, if necessary,— 

(c) ordering him to put the defendant in possession of 
the property. 

(2) Where payment in accordance with sub-rule (1) has 
not been made, 6 the Court shall, on application made by the 
plaintiff in this behalf, pass a final decree 7 declaring that the 
defendant and all persons claiming through or under him are 
debarred from all right to redeem the mortgaged property and 
also, if necessary, ordering the defendant to put the plaintiff in 
possession of the property. 

(3) On the passing of a final decree under sub-rule (2), 
all liabilities to which the defendant is subject in respect of the 
mortgage or on account of the suit shall be deemed to have been 
discharged. 9 

Synopsis. 


1. Transfer of Property Act, S. 87. sub-R. (1) has not been made. 


.2. 

Transfer of Property (Amendment) 

7. 

Final decree for foreclosure. 



Supplementary Act, XXI of 


8. 

Partial foreclosure. 



1929. 


9. 

Discharge of debt, etc., on fore- 

3. 

“Where, before a final decree has 



closure. 



been passed debarring de¬ 


10. 

Delivery of title-deeds. 



fendant from all right to 


11. 

Limitation for application 

for 


redeem.” 



final decree. See Note 12 

to 

4. 

Power to enlarge time. See Note 18 



R. 5. 



to R. 2 and S. 148, Note 9. 


12. 

Application for execution 

of 

5. 

Effect of appeal on time fixed for 



final decree. 



payment. 

13. 

Appeal. 


6. 

Where payment in accordance with 

14. 

Court-fee. 


Application by plaintiff. See Note 7, 


* 

11, 

above. 



Pts. (2) and (4). Court to which application is to be made. 

Costs. See Note 12. Pts. (6). R. 2; Note See Note 7, Pt. (3). 
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0. 34, R.3, 
Notes 
1—3. 


Payment before time fixed. See E. 2, 
Note 17, Pt. (1). 

Payment under E. 2, snb-E. (2). See E. 2, 
Note 16, above. 

Right to interest. See Note 6, Pt. (3) 
and E. 11 , Notes. 


Form of decree. See Appendix D. Form 
No. 4. 

Nature of proceedings, suit and not exe¬ 
cution. See Note 7, Pt. (6). 

Notice. See Note 7, Pts. (7) to (10). 

Payment after date fixed but before final 
decree. See Note 3, Pts. (1) and (2). 

1. Transfer of Property Act, S. 87.—This rule corresponds to S. 87 
of the Transfer of Property Act with the following differences 

(1) The present rule provides for the passing of a decree when the 

defendant pays up the mortgage money within the time allowed. 
But, S. 87 merely provided that, in such a case, the defendant 
should, if necessary, be put in possession of the mortgaged 
property. 

(2) Under the present rule, if the defendant does not pay the mort¬ 

gage money within the time allowed, a final decree is passed. 
But under S. 87 the procedure was to pass an order absolute 
for foreclosure. 


2. Transfer of Property (Amendment) Supplementary Act, XXI of 

1929.—The present rule has been amended by Act, XXI of 1929. The chief 
points of distinction between the old rule and the new rule are:— 

(1) The words “before a final decree debarring the defendant from 

all right to redeem the mortgaged property has been passed” 
have been substituted for the words ‘ ‘ on or before the day fixed ’ \ 

(2) Under the amended rule, the defendant mortgagor has to apply 

to the Court for a decree in his favour if he pays the mortgage 
money within the time allowed. The old rule did not require 
this. 

(3) The new rule makes it clear that the decree to be passed under 

it is a final decree. 

(4) The proviso to sub-R. (2) of the old rule, regarding the Court’s 

power to extend the time fixed for payment of the mortgage 
money has been transferred to R. (2) above. 

(.)) Sub-R. (3) makes it clear that the passing of a final decree for 
foreclosure, discharges not only the mortgage debt but all 
liability of the defendant in respect of the mortgage or on 
account of the suit thereon. 

3. “Where, before a final decree has been passed debarring defen¬ 
dant from all right to redeem”.—The substitution of the words “before a 
final decree has been passed, etc.,” for the words “on or before the day fixed” 
now makes it clear that though a mortgagor has not paid the mortgage money 
under the preliminary decree for foreclosure within the time allowed by the 
Courl, lie does not lose his right to redeem but can exercise the right till a 
final decree for foreclosure is actually passed. 3 In view of this the under- 


Order 34, Rule 3—Note 3. Oudh 121 (122): 8 Oudh W N 142: 181 Ind 

(1) Sant Bakhsh v. Bhagwandin Singh, 1931 Cas 435. 
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mentioned decisions 2 prior to the Transfer of Property (Amendment) Supple¬ 
mentary Act, XXI of 1929 which disclose a conflict of Judicial opinion are only 
of academic interest now. Where a mortgagee, after the date fixed for pay¬ 
ment but before a final decree for foreclosure is passed, enters into possession 
of the mortgaged property, he does so in his capacity as mortgagee and not as 
owner. 3 But if he remains in possession and the mortgagor keeps quiet for 
a long time the mortgagor will be held to have acquiesced in the mortgagee 
holding the property as his own and may thus be deprived of his right on the 
ground of estoppel. 4 

4. Power to enlarge time. — See Note 18 to R. 2 above and S. 148, 
Note 9. 

5. Effect of appeal on time fixed for payment—0. 41, R. 5 ex¬ 
pressly provides that an appeal shall not operate as a stay of proceedings under 
a decree or order appealed from, except so far as the appellate Court may 
order to that effect. Hence the mere pendency of an appeal from the pre¬ 
liminary decree does not extend the time fixed, and is no bar to the passing of 
a final decree 1 unless the appellate Court expressly or by necessary impli¬ 
cation extends the period for payment. 2 Nor is it a ground for enlarging the 
time fixed by the preliminary decree for payment. 3 

As to the effect of a decree passed in, or dismissal of the appeal on the 
time fixed by the preliminary decree, see S. 148, Note 9 and the undermentioned 
cases. 4 


(2) In the following cases the mortgagor was 
held entitled to redeem till order absolute or 
final decree for foreclosure was actually passed:— 
Sham Narain v. Roghoobur Dyal, (1878-1879) 8 
Cal 508 (509, 510): 1 Cal L Rep 343; Nara- 
j/ana Reddi v. Pappiah, (1899) 22 Mad 133 
(136); 8 Mad L Jour 205; Nandram v. Babaji, 
(1897) 22 Bom 771 (773); Poresh Nath v. 

Ramjadu, (1889) 16 Cal 246 (249); Tara Pra¬ 
sad v. Bhododeb, (1895) 22 Cal 931 (934); 
Someah v. Ram Kriahna Chowdhry, (1900) 27 
Cal 705 (708): 4 Cal W N 699; Malkarjunadu 
v. Lingamwti, (1902) 25 Mad 244 (289); Eanara 
v. Oovinda, (1893) 16 Mad 214 (219): 3 Mad 
L Jour 89; Vedapurathi v. Vailabha, (1902) 25 
Mad 300 (306, 307): 12 Mad L Jour 128; Bepin 
Behary v. Mokunda Lai, (1909) 1 Ind Cas 780 
(1909): 36 Cal 122: 8 Cal L Jour 547; Sauda- 
gar Mai v. Jan Alt, (1904) 1 All L J 300: 
Pardaa Singh v. Dwarka, (1910) 7 All L J 

953: 7 Ind Cas 50; Nihali v. Mittar Sen, 
(1898) 20 All 446 (447): 1898 All 

W N 112; Raham Ilahi v. Ghaaita, (1898) 20 
AU 375 (377): 1898 All W N 78; Debi Proaad 
v. Jaikaran Singh, (1902) 24 All 479 (480): 
1902 All W N 125; Salig Ram v. Magadan, 
(1903) 25 All 281 (233); 1903 All W N 20; 
Sham Sumder v. Muhammad Ihtiaan, (1905) 27 
All 501 (504); 2 All L J 180: 1905 All W N 
70; Shashtidaa Dutt v. TJ)ir All Khan, (1913) 
18 Ind Cas 357 (358) Cal; Vidya Sagar v. 
Ratipal, (1914) 25 Ind Cas 752 (754, 755): 1 
Oudh L J 433: 17 Oudh Cas 347; Ohulam v. 
HlmayatuUah, (1913) 18 Ind Cas 326 (326) 
AU; Isof Ali v. Kasim All, 1921 Jour 22 (1): 
26 Cal W N 632: 70 Ind Cas 152; Alimea 

Chowdhary v. Roshun Ali, (1906) 3 Cal L Jour 
533 (536); Maung Aung v. Ma Nan, (1910) 8 
Ind Cas 961 (962): 8 Bur L Tiin 134: 5 

L B R 219. See also Keshav Rao 
Kawale v. Basel, (1896) 9 C P L R 75 (77) 
[The Court has a discretion to extend the time] ; 
Lakshmi Bai v. Ramachandra Malhar, 3 Nag L R 
146 (155) [The Court can in its discretion refuse 


to extend the time]. 

In the following cases it was held that if the 
mortgagor did not pay within the time originaUy 
fixed or subsequently extended by the Court he 
could not redeem the property afterwards; Jiwa 
TJmar Kachhi v. Qidabchand, 1930 Nag 55: 119 
Ind Cas 684; Bhanu Prasad Singh v. Pratap 
Singh, 1930 Nag 178 (179): 122 Ind Cas 443. 

(3) Makhan v. Bhagirath , (1905) 8 Oudh Cas 
33 (35). 

(4) Vasant Rao Oovinda Rao v. Nana Bhai 
Sanadand, 1926 Bom 273 (277): 28 Bom L R 
347: 94 Ind Cas 96. 

Note 5. 

(1) Rajbans Sahay v. Askaran Bald, 1930 
Pat 227 (229): 125 Ind Cas 113; Madan Mohan 
Mitter v. Ram Huri Sahu, (1897) 1 Cal \V N 
197. 

(2) Ohiranjl Lai v. Dharam Singh, (1896) 

18 All 455 (457): 1896 AU W N 130; Ali 

Mahomed v. Miarish, (1917) 37 Ind Cas 779 
(780) Cal; Babu Prasad v. Khiali Ram, 
1906 All W N 203 (203): 3 All L J 829; Rafik• 
unnessa Bibl v. Tarini Ohum, (1893) 20 Cal 
279 (284). 

(3) Ram Oolam v. Barsati Singh, (1906) 10 

Cal W N 910 (912) ; Ishwargar v. Ohunda 
Sama, (1889) 13 Bom 106 (109); Aminabi v. 
Sidu, (1893) 17 Bom 547 (553, 554); Chuda • 
sama v. Ishwar, (1892) 16 Bom 243 (248); 

Eanara Kurup v. Oovinda. Kurup, (1891) 1 Mad 
\j Jour 745 (746) ; Tarachand Marwari v. Brojo 
Gopal Maker ji, (1913) 18 Ind Cas 747 (749): 17 
Cal W N 457: 17 Cal L Jour 120. 

(4) Bunnaua v. KaUakuri, (1917) 41 Ind 

Cas 268 (269): 32 Mad L Jour 455 [Appellate 
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6. Where payment in accordance with sub-R. (1) has not been made._ 

A mortgagee is not bound to accept a smaller sum than that due as part 
satisfaction of his decree but is entitled to insist on a final decree for fore¬ 
closure being passed in his favour where the whole of the amount found due 
1o him is not paid into the Court. 1 But this principle only applies where there 
is no dispute as to the sum due. 2 Thus, where the mortgagor deposits in Court 
the sum found due by the lower Court but the sum is increased by the appellate 
Court, the payment by the mortgagor reduces the debt pro tanto and interest 
is payable afterwards only on the balance." The mortgagee is not bound to 
accept payment after the passing of the final decree for foreclosure. 4 


7. Final decree for foreclosure .—The rule makes it clear that the 
decree to be passed under this rule is a final decree. The procedure under 
the Transfer of Property Act was to obtain an order absolute for foreclosure 
or sale. 1 


An application for a final decree for foreclosure should be made by the 
plaintiff and he should make it to the Court of first instance even though the 
preliminary decree was modified in appeal. 3 But a defendant who is present 
and allows a final decree to be passed on the application of a transferee from 
the plaintiff will be estopped from questioning the validity of the decree after¬ 
wards . 4 


The legal representatives of a party who dies after a preliminary decree 
can and should be brought on record under the provisions of 0. 22 in the pro¬ 
ceedings to obtain the final decree in as much as the suit must be deemed to 
be pending till a final decree is passed. 5 But a person, who was not a party 


Court confirming decree of lower Court—Time not 
extended]; Thathara Nannabha Ohetty v. Euppal 
Krishnammal, (1912) 16 Ind Cas 799 (799, 800): 
14 Mad L Tim 194, (Do.); Slaung Tan Oin y. 
Katharasan Ohetty, (1921) 63 Ind Cas 799 (801) 
(Rang): 1921 U B 5 (7) : 4 U B R 1, (Do.): 
Thakur Narwareingh v. Txtlsi Ram, (1896) 11 
C P L R 115 (120, 121) [No extension of time 
unless expressly granted in appellate decree]; 

Ohowdhry Kirtibash v. Gopaljee Thakur, (1915) 
27 Ind Cas 136 (138): 18 Cal W N 814: 19 
Cal Jour 193 [High Court in second appeal while 
restoring decree of first Court which had been 

reversed by lower appellate Court, fixed fresh 
dato for redemption]. But sec Nam v. Raghu- 
noth, (1895) 22 Cal 467 (472). 

Note 6. 

(1) Digambar Does v. Harcndra Narain, 

(1910) 5 Ind Cas 165 (169): 11 Cal L Jour 
226: 14 Cal W N 617; Syyed Fida Huaain v. 
Lola Ohhanga Mol, (1907) 10 Oudh Cas 854 
(356) [Mortgagor not entitled to refund of the 
portion paid by him]. 

(2) Digambar Daas v. Harcndra Narain, 

(1910) 5 Ind Cas 165 (169): 11 Cal L Jour 
226: 14 Cal W N 617. 

(8) Digambar Das v. Harcndra Narain, (1910) 
5 Ind Cas 165 (169): 11 Cal L Jour 226: 14 
Cal W N 617; Hari Eiahen Bhaghat v. Eamale- 
ahur Praahad Singh, (1912) 16 Ind Cas 374 
(375) Cal. 

(4) Afi Mamud v. Miariah, (1917) 37 Ind 
Cas 779 (780) Cal. 


Note 7. 

(1) Ganapathia PiUai v. Gopala Iyer, (1920) 
56 Ind Cos 563 (565) [Right to order absolute 
already accrued at the time of coming into force 
of Code of 1908 not affected by the Code]. See 
Abdul Majid v. Jawahir Lai, (1914) 23 Ind Oa* 
649 (650): 1914 P C 66: 36 AU 350: 12 All 
L J 624: 16 Bom L R 395: 19 Cal L Jour 
626: 18 Cal W N 963: 27 Mad L Jour 17: 16 
Mad L Tim 44: 1 Mad L W 483: 1914 Mad 
V N 485 P C [Execution of order absolute 
barred before Code of 1908—Not revived by 
passing of new Code]. 

(2) Ratnakar Gountia v. Ohamra Satpaaty, 
(1919) 51 Ind Cas 881 (884): 4 Pat L Jour 
347 . 

(3) Sheonarain v. Chuni, (1901) 23 All 88 
(89): 1900 All W N 209; Venkata v. Thiaga- 
raya, (1900) 23 Mad 521 (523): 10 Mad L 
Jour 145; Shamuidhun Dutt v. Laksimani Dcbia, 
(1910) 6 Ind Cas 323 (325): 13 Cal L Jour 
459. See Lalchman v. Muddan, (1881) 6 Cal 
513 (515): 7 Cal L Rep 521: 5 Ind Jur 414 
[Court passing preliminary decree—Jurisdiction 
transferred to another Court—Application for 
final decree may be made to either Court]. 

(4) Ratnakar Gountia v. OhamraeatpaitV, 

(1919) 51 Ind Cas 881 (884): 4 Pat L Jour 

347. 

(5) Bhutnath v. Tara Ohand, 1921 Cal 551 
(552): 83 Cal L Jour 116: 25 Cal W N 595: 
59 Ind Cas 177; Nateaa PUlai v. Eannammal 
Anni, 1924 Mad 786 (786): 46 Mad L Jour 
181: 19 Mad L W 178: 1924 Mad W N 216: 
78 Ind Caa 64. 
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t,o the preliminary decree, cannot be added as a party to the proceedings to 
obtain a final decree. 6 

No notice is necessary to be given under this rule to the defendant 
before a final decree is passed, 7 though, in practice, it is generally given on 
grounds of justice and equity. 9 Notice is, however, necessary where the 
defendant happens to be a minor.* But the failure to give notice is, if any¬ 
thing, only an irregularity and, unless the merits of the case are affected, will 
not invalidate the proceedings. 10 

An ex parte final decree can be set aside under 0. 9, R. 13 if “sufficient 
cause'’ within the meaning of that rule is established. 11 The dismissal for 
default of an application for a final decree does not preclude, a fresh applica¬ 
tion for the same purpose. 12 

The procedure for obtaining a final decree applies to preliminary 
decrees passed on compromise between the parties 13 unless, the decree, by its 
terms, provides for execution on default without any fresh decree being 
passed. 14 A conditional decree for foreclosure is not contemplated by the 
rule. 13 

Where a party is entitled to pre-emption on foreclosure the right arises, 
not on the expiry of the period fixed for payment, but on the passing of the 


(6) Raghwiath ▼. Sheo Lai, (1917) 39 Ind 
Cas 849 (850): 18 Nag L R 69. 

(7) Krishna v. Muthusami, (1902) 25 Mad 

.">06 (507): 12 Mad L Jour 62; Tara Pado 
Ohoae v. Kamini Dasee, (1901) 29 Cal 644 
(646); Punjab Rao v. Baliram, 1923 Nag 13 
(15): 69 Ind Cas 549; Mohomed TaJci v. W A 
Thomas , (1906) 4 Cal L Jour 317 (318); Ohait - 
ram v. Daolat Qond, (1896) 9 C P L R 5 (8). 

In some cases under the Transfer of Property 
Act notice was held to be necessary if the appli¬ 
cation for order absolute was made more than 
one year after the decree, the view being that 
such an application was an application for execu¬ 
tion: see the following cases:— Pandu Prabhu v. 
Juje Lobo, (1903) 27 Mad 40 (42). But see 
Dalpat Rao v. Tarachand, (1893) 6 C P L R 
1 (3) [Application for order absolute against 
legal representatives of deceased mortgagor—Notice 
necessary]. 

(8) Baboofi v. Ram 6opal, 1923 Nag 320 

(320): 19 Nag L R 124: 73 Ind Cas 32; Ra.san 
Chettiar v. Rangaya Chettiar, 1930 Mad 105 
(107, 108): 30 Mad L W 551: 1929 Mad W N 

867: 120 Ind Cas 72; Bishambhar Nath v. 

Umed Ali, (1917) 42 Ind Cas 750 (750): 20 
Oudh Cas 268; Pochanna v. Pochanna , 1930 

Nag 136 (136): 120 Ind Cas 332; Sri Marathi ■ 
8ioamiar v. A Subramania Ayyar, 1929 Mad 393 
(394): 29 Mad L W 393: 118 Ind Cas 831: 
Abhoy Ohurn Gain v. Naba Kumar Dutt, (1910) 6 
Ind Cas 306 Cal [Notice necessary before appli¬ 
cation for final decree for sale can be converted 
into application for final decree for foreclosure] ; 
Bechu Singh v. Bicharam Sahu, (1909) 1 Ind 
Cas 677 (681, 682): 10 Cal L Jour 91; Nara- 
yana Reddi v. Pappiah , (1899) 22 Mad 133 

(136): 8 Mad L Jour 205; Seth Bhagavan Dass 
v. Shridhar , (1907) 3 Nag L R 55 (63). 

(9) Ohandradip Tewari v. Jadunandan Singh , 

1924 All 573 (578): 5 L R A (Civ) 366: 79 
Ind Cas 1041; Mahadeo Pandey v. Soba Nath 

Pandey, 1926 All 757 (758, 759) : 24 All L 

C.P.C.—328 


J 914: 97 Ind Cae 277: 48 All 828. 

(10) Mahadeo Pandey v. Soba Nath Panday, 

1926 All 757 (758, 759): 24 Mad L Jour 914: 
97 Ind CaB 277: 48 All 828 [Want of notice to 
minor]; Ram Jas v. Sheoprasad, (1906) 28 All 
193 (195): 2 All L J 640: 1905 All W N 241; 
Malkarjun v. Narhari, (1901) 25 Bom 337 (347, 
348): 27 Ind App 216: 2 Bom L R 927: 10 
Mad L Jour 368: 7 Sar 739: 5 Cal W N 10 
P C. See also Badri Nath v. Raja Ram, 1932 
All 698 (699, 700). 

(11) Mt Fahiman v. Awadh Behari Lai, 1929 
All 279 (280): 1929 All L J 376: 51 All 634: 
119 Ind Cas 246; Bibee Tulsiman v. Mahato, 
(1905) 32 Cal 253 (256): 9 Cal W N 81 F B; 
Seth Bhagavan Dass v. Shridhar, (1907) 3 Nag 
L R 55 (65). See 21ft Jafri Begum v. Lakshmi 
Dhar, (1901) 4 Oudli Cas 238 (240) [Want of 
notice is no ground for setting aside a final 
decree under O 9, R 13]. See also Kaloo Singh 
v. Mt Lachmi Bai, (1899) 12 C P L R 82 (84) 
[Suit lies to set aside order absolute on ground 
of fraud]. 

(12) Lakshmi Narain Singh v. Maharaj Din, 

1927 Oudh 49 (50): 3 Oudli W N 921: 98 Ind 
Cas 1029. 

(13) Narayan v. Daulat, 1922 Nag 182 (184): 
67 Ind Cas 273. 

(14) Biswanath v. Bhagwandin, (1911) 10 

Ind Cas 536 (538): 14 Cal L Jour 648: Sarat 
Chandra v. Joy Sankar, 1931 Cal 546 (548): 35 
Cal W N 332: 134 Ind Cas 80; Vishun Morcsh- 
war v. Sadaehiv, 1925 Bom 509 (509, 510): 
27 Bom L R 943: 89 Ind Cas 889. 

(15) Ookaran Singh v. Mangli, 1921 Oudh 138 
(139): 8 Oudh L J 407: 66 Ind Cas 673. But 
see Baldeo v. Abhiman, (1899) 12 C P L R 103 
(105, 106) [Possession obtained under conditional 
decree for foreclosure cannot be disputed on 
ground of final decree not having been passed]. 


0. 34, R.3. 
Note 7. 
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final decree for foreclosure, 10 as, until then, the ownership of the mortgaged 
property vests in the mortgagor. 17 

An omission to draw up a final decree is only an irregularity so that 
where a Court erroneously passed an order absolute instead of a final decree 
it was held that the order could be enforced by execution. 18 See also the 
undermentioned cases. 19 

8. Partial foreclosure.—The nature of the proceedings for fore¬ 

closure is such that a mortgage must be foreclosed as a whole or not at all. 
Thus where a suit for foreclosure is decreed only -with respect to some of the 
properties but dismissed with regard to others and an appeal is filed from that 
portion of the decree which dismisses the suit, the mortgagee cannot first obtain 
a final decree in respect of the portion of the decree favourable to him and 
then, on succeeding in the appeal as to the rest, another final decree in respect 
thereof. 1 «■.; ■,,i» 

9. Discharge of debt, etc. on foreclosure.—The present rule makes 
it clear that on the passing of a final decree for foreclosure, not only the mort¬ 
gage debt but all the defendant’s liabilities in respect of the mortgage as well 
as for the costs of the suit become discharged. 1 The mortgagor’s right to 
redeem revives if, notwithstanding the foreclosure, the mortgagee pursues his 
personal remedy against the mortgagor. 2 Where a person holding several 
mortgages on the same property forecloses under the first mortgage, it will be 
inequitable to allow him to sue the mortgagor personally for the debt secured 
by the second mortgage. 3 

Sec the undermentioned case. 4 

10. Delivery of title-deeds.-—A mortgagor can institute a separate 
suit to recover compensation for loss of title-deeds; the Court may also grant, 
in the mortgage decree itself, an alternative relief for damages for such loss. 


(16) Balul Begum v. A/a»wur Aii Khan, (1898) 
20 All 315 (319): 1898 All W N 61; Anwar 
PI II»(/ v. J ualu Prasad, (1898) 20 All 358 
(361): 1898 All W X 67; Kaham Ilahi Khan 
v. Ghasita, (1898) 20 All 375 (377): 1898 All 
W N 78 [See also S 4. cl (2). S 6 and S 16, 
Agra Pre-emption Act (11 of 1922)]. 

(17) Sinpai Gogol Sao v. Mehtab Bi, (1896) 
9 0 P L R 130 (131). 

(18) Ohhagan Lai v. Jayaram, 1927 Bom 131 
(133): 29 Bom L R 107: 51 Bom 125: 100 
Ind Cas 956. 

(19) HazarilaX v. Hazarimal, 1923 Nap 130 
(132): 68 Ind Cas 476 [Interpretation of final 
decree for foreclosure): Gobind Rao v. Kamta 
Prasad, (1914) 25 Ind Cas 400 (401): 12 AD 
L J 503: 36 All 376 [Foreclosure—Preliminary 
decree—Plea of agricultural tribe—Finding nega¬ 
tiving plea, by Collector—Case referred to Civil 
Court—Decree absolute for foreclosure must in¬ 
evitably be passed]; Manly v. Patterson, (1881) 
7 Cal 394 (400) [Suit in nature of foreclosure 
suit—Defendant not to be ordered to pay deficiency 
in principal, interest, etc., which the moneys to 
arise from the sale may lie insufficient to meet]. 


Note 8. 

(1) Sham Sundar v. Muhammad, (1905) 27 
All 501 (504): 2 All L J 180: 1905 All W R 
70. 

Note 9. # „ AAV . 

(1) Shaffar Khan v. Salyanunda, (1909) 4 
Ind Cas 545: 13 Cal W N 742 [Case under 
Transfer of Property Act—On order absolute tor 
foreclosure, mortgage debt is discharged oui 
liability for costa of suit continues]. See also 
Ohaturbhuji v. Ohandermool, (1910) 5 Ind Cas 
705 (706): 6 Nag L R 27. 


(2) Hope Mills, Ltd v. Sir Kovasji Jehanglr, 
(1911) 10 Ind Cas 748 (751): 13 Bom h K 
162. 


(3) Bapuravfi v. Ramji, (1887) 11 Bo “ R 1 L 
(113, 114); Kali Prosunno v. Karnini, 

4 Cal 475 (481): 3 Cal L Rep 184: 3 Ind 
Jur 463. 


(4) Ram Partah v. Bachhan, (1911) 10 
Cas 174 (176) Oudh [Subsequent mortgagee maoe 
party to decree under R 2 but not made P a ^ 
to decreo under R 3 and redeeming prior mort¬ 
gage—Mortgagee ceases to have any interest J 
tho property and cannot redeem the subsequent 
mortgage]. 
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But if no such alternative relief for damages is provided for in the preliminary 
and final decrees the Court cannot grant it in execution. 1 

11. Limitation for application for final decree.— See Note 12 to 
R. 5, infra. 

12. Application for execution of final decree., —An application for 
the execution of a final decree is governed by Art. 182 of the Limitation Act. 1 

A final decree in a mortgage suit may be adjusted out of Court like any 
other decree and 0. 21, R. 2 applies thereto. 2 Where a mortgage decree is 
time-barred it cannot be enforced, the mortgage itself having merged in the 
decree. 3 S. 48 of the Code applies to a final decree under 0. 34, though the 
preliminary decree, on which it was based, had been passed under the Transfer 
of Property Act. 4 Where in a foreclosure decree against the defendants, 
costs are awarded to the defendants, 0. 21, R. 19 is no bar to their executing 
the decree for costs. 6 Where a foreclosure decree contains no direction for 
delivery of possession, the mortgagee cannot obtain possession by applying in 
execution. The proper course is to apply for an order for possession. 0 

13. Appeal. —It is clear under 0. 34 that a final decree is a decree 
and appealable as such. Even under the Transfer of Property Act, an order 
absolute was held to be appealable as a decree. 1 

14. Court-fee.— Ad valorem Court-fee is payable on an appeal against 
a final decree in a mortgage suit. 1 

R. 4. [New. Act IV of 1882, S. 88.] (1) In a suit for sale, 

if the plaintiff succeeds, the Court shall pass a 
i.*uu?orTau decrCe preliminary decree 3 to the effect mentioned in 

clauses («), ( b ) and (c) (i) of sub-rule (1) of 
rule (2), and further directing 5 that, in default of the defen¬ 
dant paving as therein mentioned, the plaintiff shall be entitled 
to apply for a final decree directing that the mortgaged property 
or a sufficient part thereof be sold, and the proceeds of the sale 
(after deduction therefrom of the expenses of the sale) be paid 


0* 34, R.3, 
Notes 
10—14. 


0. 34. R.4. 


Note 10. 

(1) Marath Bivaraman v. Seahu Pattar, 1922 
Mad 299 (300): 42 Mad L Jour 356: 16 Mad 
L W 589: 70 Ind Cas 529. 

Note 12. 

(1) Somar Singh v. Deonandan Praaad, 1927 
Pat 215 (217): 8 Pat L Tim 379: 102 Ind Cas 
811: 6 Pat 780. See also Abdul Majid v. Jawa- 
hir Lai, (1914) 28 Ind Cas 649 (650): 1914 
P 0 66: 36 All 350: 12 All L J 624: 16 Bom 
L R 395: 19 Cal L Jour 626: 18 Oudh W N 
963: 27 Mad L Jour 17: 16 Mad L Tim 44: 1 
Mad L W 483: 1914 Mad W N 485 P C. 

(2) Lachmum Singh v. Mardan Singh, 1923 
Nag 20 (21): 68 Ind Cas 443. 

(3) Parsotam Das v. Patesri Pratap Narain 
Singh, (1913) 18 Ind Cas 923 (925): 11 All 
L J 241: 86 All 250. 

(4) Bohra Tara Ohand v. Murtaza Husain, 


1924 All 696: 5 L R A (Civ) 52: 78 Ind CaB 
1030: 10 O &, A L R 244. 

(5) Ohhogmal v. Govind Prasad, (1903) 16 

C P L R 73 (75, 76). 

(6) Ramachandra Bania v. Balakrishna Gana- 
pat, (1904) 17 C P L R 62 (64). 

Note 13. 

(1) Lakshmi Bai v. Ramachandra Malhari, 
(1907) 3 Nag L R 146 (152, 153); Kedar Nath 
v. Lalji Sahai, (1890) 12 All 61 (62) : 1889 
All W N 198. See also Nathu Mai v. Udc Ram, 
1932 Lah 214 (215): 33 Pun L R 56: 137 Ind 
Cas 273 [Order dismissing application for final 
decree amounting to dismissing suit—Appealable 
as decree]. 

Note 14. 

(1) Balaji v. BaUabh Dass, 1928 Nag 146 
(147): 107 Ind Cas 671; Ram Dhant v. Chaudhri 
Maqbul Ahmad Khan, (1915) 30 Ind Cas 492 
(492): 18 Oudh Cas 114. 
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0. 34, R.4 into Court and applied in payment of what has been found or 

declared under or by the preliminary decree due to the plaintiff, 
together with such amount as may have been adjudged due in 
respect of subsequent costs 12 , charges, expenses and interest, 11 
and the balance, if any, be paid to the defendant or other persons 
entitled to receive the same. 

(2) The Court may, on good cause shown and upon terms 
to be fixed by the Court, from time to time, at any time before a 
final decree for sale is passed, extend the time 8 fixed for the pay¬ 
ment of the amount found or declared due under sub-rule (1) or 
of the amount adjudged due in respect of subsequent costs, 
charges, expenses and interest. 


(3) In a suit for foreclosure in the case of an anomalous 

mortgage, if the plaintiff succeeds, the Court 

in^o7e e c r iJaure C suit Sale m ^y, at the instance of any party to the suit or 

of any other person interested in the mort¬ 
gage-security or the right of redemption, pass a like decree 9 (in 
lieu of a decree for foreclosure) on such terms as it thinks fit, in¬ 
cluding the deposit in Court of a reasonable sum fixed by the 
Court to meet the expenses of the sale and to secure the perfor¬ 
mance of the terms. 


(4) Where , in a suit for sale or a suit for foreclosure 
in which sale is ordered, subsequent mortgagees or persons deri¬ 
ving title from, or subrogated to the rights of, any such mort¬ 
gagees are joined as parties, the preliminary decree referred to 
in sub-rule (1) shall provide for the adjudication 6 of the res¬ 
pective rights and liabilities of the parties to the suit in the 
manner and form set forth in Form No. 9, Form No. 10 or Form 
No. 11, as the case may be, of Appendix D with such variations 
as the circumstances of the case may require. 

Synopsis. 

1. Transfer of Property Act, S. 88. 8. Power to extend time In suit for 

2. Amendments subsequent to 1908. sale. Sub-R. (2). 

3. Who may obtain a decree for sale. 9. Decree for sale in foreclosure suit 

4. Decree for money in suit for sale. Sub-R. (3). 

5. Form of decree. 10. Order in which properties should be 

6. Contents of decree in suit for sale sold. 

by first mortgagee. 11. Interest. See Notes under O. 34, R. 11* 

7. Court’s power to adjust equities. 12. Costs. 
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13.. Succession certificate. 
14. Award. 


Anomalous mortgagees. See Note 3, Pt. (1), 
also Note 9 and S. 58, Cl. (g) of T. P. 
Act. 

Amount fixed—Lump sum once for alL See 
Note 6, Pt. (1) to R. (2) above. 

Charges. See Note 4, Pts. (2) and (3). 

Construction of mortgage-decrees. See Note 
5, Pts. (5) to (8). 

English mortgagee. See Note 3, Pt. (1), 
also S. 58, Cl. (e) of T. P. Act. 

Equitable mortgagee or mortgagee by de¬ 
posit of title-deeds. See Note 3, Pt. (1), 
also S. 58, Cl. (f) of T. P. Act. 


15. Consent decrees. 

16. Appeal. 


Failure to pass final decree*—-Effect. —See 
R. 5, Note 4, Pts. (6) and (7); R. 8, 
Note 7, Pts. (4), (18) and (19). 

Final decree—Direction to take accounts in 
execution—Against law. See Note 5, 
Pt. (4). 

Person having two or more mortgages. See 
Note 10, Pts. (9) to (16) to R. 1 above. 

Personal decree not to be included. See 
Note 5. Pt. (3). 

Eights of subsequent mortgagees. See 
Note 6 and Note 8, Pt. (6). 

Sub-mortgagees. See R. 1, Note 9. 


O- 34, R.4, 

Notes 

1—3. 


1. Transfer of Property Act, S. 88. —The provision as to the pay¬ 
ment of subsequent costs and interest, to the mortgagee out of the sale pro¬ 
ceeds of the mortgaged property, is new. The present rule is not retrospective 
in effect so as to affect decrees already passed under the Transfer of Property 
Act at the time of coming into force of the new Code. 1 

2. Amendments subsequent to 1908. —The present rule has been 
amended extensively by the Transfer of Property (Amendment) Supplementary 
Act, XXI of 1929. The material changes introduced by the amendment are as 
follows:— 


(1) The new rule makes it clear that the decree under it is a preli¬ 

minary decree. 

(2) If the mortgagor makes default in payment, the mortgagee has to 

apply for a final decree for sale. 

(3) The rule makes it clear that the mortgagee should be paid out of 

the sale proceeds not only subsequent costs and interest but 
also subsequent charges and expenses properly incurred in 
respect of the mortgage security. 

(4) Sub-R. (2) enables the Court to extend the time fixed for pay¬ 

ment. There was no such provision in the old rule. 

(5) Sub-R. (3) corresponding to sub-R. (2) of the old rule is now 

expressly limited to anomalous mortgages, while sub-R. (2) of 
the old rule applied to all mortgages other than mortgages by 
conditional sale. 

(6) Sub-R. (4) makes express provision for the adjudication of the 

rights of subsequent mortgagees who are joined as parties to 
a suit by a prior mortgagee. 


3. Who may obtain a decree for sale.— The right to sue for sale 
or foreclosure is conferred by S. 67 of the Transfer of Property Act. A 
decree for sale cannot be obtained by a usufructuary mortgagee as such or a 


„ Order 34, Rule 4—Note 1. 

(1) N. VUvianatha Sattri ▼. Seethalakehimi, 1921 


Mad 126 (128): 13 Mad L W 
W N 181: 61 Ind Caa 979. 


S’! 


1921 Mad 



0. 34, R.4, 
Notes 
3-5. 
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mortgagee by conditional sale as such. Such a decree can be obtained only 
by a simple mortgagee, an English mortgagee, an equitable mortgagee and an 
anomalous mortgagee. See Note 4 to R. 2 and the undermentioned cases. 1 
As to the rights of sub-mortgagees, see Note 9 to R. 1. 

4. Decree for money in suit for sale.— In a suit on a mortgage, it is 
open to a mortgagee to relinquish his security and to content himself with a 
simple money decree. 1 A mere decree for money which creates a charge on 
immoveable property for the decretal amount 2 or which authorises the decree- 
holder to enforce the decree by selling certain property 3 is not a “preliminary 
decree” on a mortgage under this rule. 

5. Form of decree. The forms in Appendix D for decrees in suits 
relating to mortgages have been greatly changed by the Transfer of Property 
(Amendment) Supplementary Act, XXI of 1929. For the form of preli min ary 
decree in suit for sale, see Appendix D. Forms Nos. 5 and 5-A. 

In framing decrees in mortgage suits the provisions contained in 0. 34 
should not be overlooked. 1 A preliminary decree in a mortgage suit must fix 
a period within which the mortgagor should pay the mortgage money and the 
decree should direct a sale of the property only if the mortgagor fails to pay 
the money within the period fixed. 2 

It will be noted that the form of a preliminary decree for sale under 
this lule docs not contain any provision regarding the mortgagor’s personal 
liability. Any decree which contains such a provision is in contravention of 
the rules which contemplate the determination of the question only when the 
sale proceeds of the mortgaged property are not sufficient to pay off the mort¬ 
gage debt. 3 Accounts between the mortgagor and the mortgagee should be 


Note 3. 

(1) TJmda v. Umrao Begum, (1889) 11 All 
367 (370) : 1889 All W N 140 [Usufructuary 
mortgagee not entitled to sue for sale]; Mohadji 
v. Joti, (1893) 17 Bom 425 (428), (Do.); 

Venkataswamy v. Subramaniya, (1888) 11 Mad 
88 (90), (Do.); Ohathu v. Runjan, (1889) 12 
Mad 109 (110, 111), (Do.); Ramayya v. Ouruva. 
(1891) 14 Mad 232 (234), (Do.); Luchmeshar 
v. Dookh Ifochan, (1897) 24 Cal 677 (680), 
(Do.); Sadashiv v. Vyankatarao, (1896) 20 Bom 
296 (298), (Do.); Sivakami v. Gopala, (1894) 
17 Mad 131 (133): 4 Mad L Jour 50 [Personal 
covenant in usufructuary mortgage—Mortgagee en¬ 
titled to sue for sale]; Madho Proead v. Debt 
DayaU, (1891) 11 All W N 168 (169), (Do.); 
Tn Rangaya Gurukul v. Ralimuthu, (1904) 27 
Mad 526 (528): 14 Mad L Jour 61 [Combina¬ 
tion of a simplo and usufructuary mortgage, the 
mortgagee has a right to a decree for the mortgage 
money and for sale] ; Umrao Begum v. Vuliullah, 
( 1888 ) 8 All W N 171 (172), (Do.); Jugal 

Eiahore v. Ram Sahai, (1886) 6 All W N 

212 (213), (Do.); Sreenath Roy v. Gadahar Das, 
(1897) 24 Cal 348 (350): 1 Cal W N 225 
[Equitablo mortgage, appropriate remedy is a de¬ 
cree for salol; Phulkuar v. iturlidhar, (1878- 
80) 2 All 527 (630) [Simple mortgagee can sue 
for sale] ; Azimdad Rhan v. Ghansan Dass, 
(1904) 1 All L J 20 (25). 

Note 4. 

(1) Sukhdeo Prasad v. Laehman Singh, 
(1902) 24 All 456 (457): 1902 All W N 114. 

(2) Ramsamy Naldu v. Subbaraya Tevar, 


1925 Mad 1101 (1103): 49 Mad L Jour 490: 
1925 Mad W N 525: 88 Ind CaB 648. 

(3) Ohandukutti Nayar v. E Narayana Nayar, 
1925 Mad 1083 (1084): 87 Ind Cas 557. 

Note 6. 

(1) Sukh Dial v. Mani Ram, (1915) 27 Ind 

Cas 489 (492): 29 Pun Re 1915: 29 Pun 

L R 1916; Ghulam Murtza Rhan v. Changoomal, 
(1911) 11 Ind Cas 192 (195): 5 Sind L R 
71. 

(2) Rishen Ghand v. Sohan Led, (1915) 26 
Ind Cas 913 (915): 20 Pun L R 1915: 245 
Pun W R 1915. See Ganapat v. Rrishnama 
Ohariar, 1917 P C 121: 41 Mad 403: 45 Ind 
App 54: 16 Mad L Jour 358: 20 Bom L R 
580: 27 Cal L Jour 367: 22 Cal W N 553: 34 
Mad L Jour 463: 23 Mad L Tim 198: 8 Mad 
L W 427: 1918 Mad W N 810: 4 Pat L W 
310: 44 Ind Cas 855 P C [Decree not fixing any 
time—But property sold in execution of the decreo 
—Sale confirmed—Held that right to redeem was 
barred]. 

(3) Rakhal Ohandra v. Sid hi Nath, (1919) 
53 Ind Cas 922 (923): 1919 Pat H C C 890 
[Decreo providing that if sale proceeds of mort¬ 
gaged property falls short of mortgage debt, 
there should be a personal decree against mort¬ 
gagor. Held, that it was not a preliminary decree 
on a mortgage in the strict sense of the term]; 
Pitambar Baur v. Qhandi Oharan, (1914) 23 
Ind Cas 389 (390) [Preliminary decree should 
not direct that no application against properties 
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taken before passing the final decree. A direction in the decree for taking 
accounts in execution is against law. 4 A decree directing sale of the mortgaged 
property in default of the mortgage money being paid within a fixed time 5 or 
a decree for the debt which provides that the mortgaged property shall be 
liable for the debt 0 is in substantial compliance with the present rule. Where 
a decree purporting to be a decree on a mortgage is ambiguous, it should be 
construed so as to accord with the law. 7 See the following cases as regards 
the construction of mortgage decrees. 8 

6. Contents of decree in suit for sale by first mortgagee. —For the 
form of a preliminary decree in a suit for sale impleading the mortgagor and a 
puisne mortgagee, see Appendix D, Form 9. For the form of a decree in a 
suit by a puisne mortgagee for redemption of a prior mortgage and for fore¬ 
closure or sale on the puisne mortgage, see Form 10 in Appendix D. In a 
suit on a prior mortgage in which puisne mortgagees are also impleaded as 
parties, each of them is entitled to an order that an account be taken of the 
amount due to him and to a declaration of his right to participate in the sur¬ 
plus sale proceeds remaining after paying off the prior mortgagee in the order 
of his priority. 1 But the puisne mortgagee’s right is dependent on a sale 
being held under the prior mortgage. Hence, where the prior mortgage is 
paid off before the sale under it is held, the puisne mortgagee cannot ask for 
a sale of the property. 2 Where the puisne mortgage includes some properties 
in addition to those mortgaged to the prior mortgagee the puisne mortgagee 
cannot ask that, if the sale proceeds of the properties subject to the prior 
mortgage are not sufficient to pay off both the prior and the puisne mortgages, 
the additional properties subject to the puisne mortgage should also be sold. 
His right is only to have his mortgage debt satisfied out of the sale proceeds of 
the properties subject to the prior mortgage. 3 In a suit by a prior mortgagee 
impleading both the mortgagor and the puisne mortgagee, the mortgagor 
cannot be called upon to pay off both the mortgages on pain of his 


other than the mortgaged property shall be en¬ 
tertained—Question should be left for determination 
under R 6]; Banu Mai v. Paras Ram, 1925 
Lah 640 (641): 7 Lah L Jour 897: 26 Pun L R 
784: 92 Ind Gas 254 [A combined decree under 
Rr 4 and 6 is in contravention of the rules] ; 
Ohandi Oharan Roy Ohowdhry v. Ambika Oha- 
ran Dutt, (1904) 81 Cal 792 (795) [Combined 
decree under Ss 88 and 90 of the Transfer 
of Property Act contravenes provisions of the 
Act]. 


(8) Jankl Prashad v. Baldeo Narain, (1881) 
3 M 1 216 (219, 220, 221) F B; Ram Prosad 
v. Raghumandan, (1881) 3 All 239 (242, 246 ); 
Deb\ Oharan v. Pirbhudin, (1881) 3 All 388 
(389, 390, 391) F B: 1881 All W N 43; Ram 
Chander v. Kondo, (1900) 22 All 442 (444): 1900 
All W N 155. 


Note 6. 

(1) Berhamdeo Pershad v. Tara Ohand, (1906) 
33 Cal 92 (111): 9 Cal W N 989. 


_(4) Yarid Sahayam Fernandez v. Ranchordin 
Khekt, (1912) 15 Ind Cas 362 (363): (1912) 1 
Mad W N 400. 


(5) Poresh Nath v. Ram Jadu, (1889) 16 

Cal 246 (249); Tara Prosad v. Bhobodeb, (1895) 
22 Cal. 931 (984). 


(6) Jogemaya v. Thackomoni, (1897) 24 Cal 
473 (488); FazU v. Krishna Bandhoo, (1898) 25 
Cal 580 (583): 2 Cal W N 118; Loll Brhary 
v. Habibur Rahman, (1899) 26 Cal 166 (171): 
“.Cal W N 8; Anna PUfai v. Thangathammal, 
(1906) 20 Mad 78 (79). 


(7) Pirbhu Narain Singh v. Rup Singh, (1898 
20 All 397 (3§9): 1898) All W N 93. 


(2) Sarat Ohandra v. Nahapiet, (1910) 37 Cal 
®® 7 j® 4 ®' : 8 Ind Cas 1142; Yedavyasa 

v. Madura Hindu Sabah Nidhi Oo, (1919) 49 Ind 
Cas 36 (38) : 35 Mad L Jour 639: 1918 Mad W N 

?2 8: „ 2 7 Tim 478 : 9 Mad L W 70: 

42 Mad 90. See Kalipada Mukerji v. Basanta 
Kwnar 1932 Cal 126 (129): 35 Cal W N 877: 
59 Cal 117: 138 Ind Cas 177 [Ho must file 
a separate suit]. 

_ Qhandra Roy y. Nahapeit, (1910) 37 

Cal 907 (910, 911): 8 Ind Cas 1142; Jamna Das 

( J. 904) 26 AU 504 (506). See Kali- 
pada Mukerji v. Basanta Kumar, 1932 Cal 126 

3 r 5 T>9*1 W N 877 : 59 Cal 117: 138 Ind 
t as 177 [But he must bring a suit of his own]. 


O. 34, R.4, 
Notes 
5—6. 
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0. 34, R.4, property being sold. 4 The puisne mortgagee’s right to have his mortgage 
Notes debt satisfied out of the surplus sale proceeds is not affected by such sale pro- 
6—8. ceeds being withdrawn from the Court'by a person having notice of the puisne 

mortgagee’s title. 5 

7. Courts’ power to adjust equities.—Where a sale of the mortgaged 
properties is impossible, as where the mortgaged properties have been sold for 
arrears of revenue or of rent the decree must be suitably modified. The Court 
lias inherent power, in such cases, to give appropriate directions for the dis¬ 
posal of the fund which represents the property. 1 See also Note 19 to R. 1. 

8. Power to extend time in suit for sale—Sub-R. (2).—See also 

Note 18 to R. 2. 

The provision in sub-R. (2) enabling the Court to extend the time fixed 
for payment of the mortgage money under the preliminary decree is new. 
There was no such provision before the amendment of the present rule by Act 
XXI of 1929. 1 Hence, it was held that the Court had no power to extend the 
period fixed for payment of the mortgage money under a preliminary decree 
for sale. 1 '” It was, however, open to the mortgagor to prevent a sale at any 
time before it was actually held, by payment under 0. 21, R. 69. 2 - Even 
after the sale it was open to him to have the sale set aside at any time before 
it was confirmed, by applying under 0. 21, R. 89. 8 But in some cases it was 
held that the provisions of the Code as to execution of decrees were not applic¬ 
able to mortgage decrees. 4 This view is no longer tenable especially since the 
transfer, to the Civil Procedure Code, of the provisions of the Transfer of 
Property Act relating to suits on mortgages. 0. 21, R. 83 expressly provides 
that that rule does not apply to decrees on mortgage. 5 

In a suit for sale by a puisne mortgagee he was given a decree condi¬ 
tional on his redeeming a prior mortgage within two months from the decree. 
He failed to redeem the prior mortgage within the period fixed but did so about 
four months after the decree. It was held that as the defendant had not 
taken any steps to redeem the plaintiff was entitled to the benefit of the pay¬ 
ment though made after the prescribed time and to a decree absolute for sale.® 


(4) L J Mackintosh v. NS Watkins, (1905) 
1 Cal L Joar 31 (35) [Prior to T P Act (Amend¬ 
ment Act) of 1929]. 

(5) Karan Singh v. Ishtiaq, 1921 All 312 
(314): 43 All 268: 19 All L J 16: 61 Ind 
Cas 376. 

Note 7. , 

(1) Krishna Ohandra Mandal v. Jogcndra 
Narain Roy, (1915) 27 Ind Cas 139 (143): 20 
Cal h Jour 469: 19 Cal W N 937. 

Note 8. 

(1) See Sat Park-ash v. Bahai Bai, 1931 All 
386 (387): 1981 All L J 508: 53 All 288. 

(1 -a) Chenniah Chettp v. Ma Mi, (1911) 9 

Ind Caa 771 (772): 4 Bur L Tim 48: Taniram 
v. Gajanan, (1900) 24 Bom 300 (802): 1 Bom 
L R 821; Rajaram v. Ohunni Lai, (1897) 19 
All 205 (207): 1897 All W N 47; Durga Bharthi 
v. Andesh Rai, (1911) 11 Ind Cas 628 (580): 
14 Oudh Cas 147. 

(2) Adipuranam v. Gopalasami, (1908) 31 


Mad 854 (358): 3 Mad L Tim 281: 18 Mad 
L Jour 259; Bibifan y. Sachi, (1904) 81 Cal 
863 (868): 8 Cal W N 684; Harjas Rol v. 
Rameshwar, (1898) 20 All 354 (356): 1898 All 
W N 70; Rafaram v. Ohuni Lai, (1897) 19 All 
205 (208): 1897 All W N 47; Behari y. Ganpat, 
(1888) 10 All 1 (4): 1887 All W N 288. 

(3) Adipuranam Plllai y. Gopalasamy Mudali, 
(1908) 31 Mad 854 (858): 8 Mad L Tim 281: 
18 Mad L Jour 259; Mallikarfanudu y. Lingo- 
murthg, (1902) 25 Mad 244 (258): 12 Mad L 
Jour 279; Tirumal v. Sued Dastaghiri, (1899) 
22 Mad 286 (288); Krishnaji y. Mahdev, (1901) 
25 Bom 104 (106, 107): 2 Bom L R 685. 

(4) Pramatha Ohandra v. Khetra, (1902) 29 
Col 651 (653). 

(5) Kora Lai y. Punjab National Bank, 1921 
Lah 884 (385) : 5 Lah L Jour 67. See also 
Note 20 to R 5 of 0 34. 

(6) Debi Prasad v. Jaikaran Singh, (1902) 
24 All 479 (481): 1902 All W N 125. 
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9. Decree for sale in a foreclosure suit—Sub-R. (3) .—Sub-R. (3) has 
been taken from S. 25 of the English Conveyancing Act, 1881. 1 The pro¬ 
vision occurred even in S. 88 of the Transfer of Property Act and was repeated 
in 0. 34, sub-R. (2) [now sub-R. (3)]. 

The Transfer of Property Act (Amendment) Supplementary Act, XXI 
of 1929, has made a slight change in the language of the sub-rule, and it is this. 
The old rule applied to mortgages other than mortgages by conditional sale. 
The new rule applies only to anomalous mortgages. The doubt that was felt 
under the old sub-rule as regards its applicability to anomalous mortgages 2 
can thus no longer exist. In such cases, the Court in order to protect the 
interests of all parties, concerned, can in the exercise of its discretion under 
this sub-rule pass a decree for sale instead of one for foreclosure, although the 
suit may be for foreclosure. 3 But the Court will not pass a decree for sale 
instead of for foreclosure under this sub-rule where it does not appear that the 
property was undervalued . 4 

"Where a plaintiff mortgagee sues for foreclosure on the allegation that 
the mortgage is one by conditional sale, and it is found that the mortgage is 
not one by conditional sale, the proper course is not to dismiss the suit but to 
grant relief under sub-R. (3). 5 

10. Order in which properties should be sold. — Prima facie the 
decree-holder is entitled to have the mortgaged properties sold in any order he 
likes. 1 "* There are, however, two important exceptions to this general rule:— 

(1) the doctrine of marshalling securities as laid down in the Transfer 

of Property Act, and 

(2) the Court’s power under 0. 34, R. 4 to adjust the equities 

between the parties. 

Doctrine of marshalling .—S. 56 of the Transfer of Property Act, as it 
stood before its amendment, applied only as between the seller and his buyer. 1 
The Section has now been recast by Act XX of 1929 and it is now provided that 


Note 9. 

(1) Venkatasamy v. Subramaniya, (1888) 11 

Mad 88 (90) [44 and 45 Viet., c. 41, S. 25]. 

(2) Nawab Saiyad Baquaran Hussain v. Babu 
Balak, (1913) 18 Ind Cas 24 (25) Oudh [Pro¬ 
vision does not apply to anomalons mortgage]. 
See Nihal Singh v. B Shishadhar Singh , 1929 
Oudh 282 (282): 115 Ind Cas 839 [R 4, cl 3 
applies to anomalous mortgages]. 

(3) Oanga Prosad v. Oanesh Prashad, 1926 
Oudh 487 (489): 13 Oudh L J 270: 96 Ind 
Cas 228. 

(4) Muhammad Musaffar Ali v. Bhagwathi 
Prasad Singh , 1921 Oudh 176 (182): 8 Oudh 
L J 358: 66 Ind Cas 642; Baquar Hussain v. 
Balak Ram, (1913) 18 Ind Cas 24 (27) Oudh 
[Discretion will be exercised only on clear evi¬ 
dence of some distinct advantage to accrue 
thereby to the party in whose favour the discre¬ 
tion is asked to be exercised without injury to 
the reasonable and equitable claims of the oppo¬ 
site side]. 

C.P.C.—329 


(5) Sheo Ratan v. Jai Mangal, 1885 All W N 
329. 

Note 10. 

(1-a) Warayanasamy Ohetty v. Vellayya Pillai, 
1924 Mad 366 (367): 45 Mad L Jour 722: 33 
Mad L Tim 181: 1923 Mad W N 831: 47 Mad 
688 : 83 Ind Cas 852; Khitish Ohandra San - 

yal v. nari Charan Das, (1909) 4 Ind Cas 398 
(399) Cal; Hoolas Kooeree v. Sufeehun, (1867) 
8 Suth W R 379 (382) ; Ameer Chand v. Sheo 
Prasad, (1907) 34 Cal 13 (17): 4 Cal L Jour 
573; Bhikhari Das v. Dalip Singh t (1895) 17 
All 434 (435): 1895 All W N 83; Kasikrishnama - 
chariar v. Bogiammal , (1911) 12 Ind Cas 439 
(439, 440): (1911) 2 Mad W N 355: 10 Mad 
L Tim 525: 22 Mad L Jour 125; Bishun Chand 
v. Abhoy Komar Chand , 1924 Pat 700 (703): 
5 Pat L Tim 276: 76 Ind Cas 452. 

(1) Mt Dhanwanti Ohaudhrain v. Hargobind 
Prasad , 1924 Pat 484 (485, 487): 3 Pat 435: 
5 Pat L Tim 103: 78 Ind Cas 614; Kommimcri 
Appayya v. Mangala Rangayya, (1908) 31 Mad 
419 (421, 423): 18 Mad L Jour 229: 3 Mad 
L Tim 287 F B. 


0. 34. R.4, 
Notes 
9—10. 
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O- 34, R.4, tbe bu y er ean claim the right of marshalling against, not only the seller but 
Notes also against the mortgagee, but not so as to prejudice his rights. Similarly, 

10—12. the old S. 81 of the Transfer of Property Act provided for marshalling 

where there were two properties only. The scope of the Section has now been 
widened by Act XX of 1929 by providing that the Section should apply to 
cases where there are more than two properties and to all subsequent mort¬ 
gagees . 

Court’s -power to adjust equities .—Even if the doctrine of marshalling 
above referred to is not strictly applicable the Court has, under this rule, the 
power to direct the order in which the various mortgaged properties should be 
sold, for the purpose of protecting the equities that may exist in favour of any 
of the parties. 2 Thus where a son undertakes that where the sale of the 
father’s share alone is insufficient to satisfy the mortgage, he will agree that 
his own share also may be sold, the Court may direct that the interest of the 
father alone may be sold first. 3 

A and B mortgage certain items of property to C. B then mortgages 
to D his own items of the mortgaged property. In a suit by C, D cannot claim 
that the items belonging to A alone should be sold first; the reason is that the 
mortgagor is not the same in both the mortgages. 4 If, however, the mortgagee 
has agreed that the properties should be sold in a particular order the agree¬ 
ment should be given effect to. 8 

See also Note 17 to R. 5. 

11. Interest.— See Notes under 0. 34, R. 11. 

12. Costs.—Costs awarded to a mortgagee in a suit for sale on a 
mortgage are part of the mortgage money 1 and are primarily recoverable from 
the mortgaged property and not from the mortgagor personally, 2 unless the 


(2) Rajkeshwar Prasad Narain Singh v. Mu¬ 
hammad Khalil-ul-Rahman, 1924 Pat 459 (464): 
3 Pat 522: 5 Pat L Tim 223: 78 Ind Cas 
790; Jatadhari Singh v. Daldco Lai, (1919) 51 
Ind Cas 444 (445): 4 Pat L Jour 207; Sitaram 
v. Ramrao, 1931 Nag 91 (94): 13 Nag L R 
213: 130 Ind Cas 817; Appayya v. Rungayya, 
(1908) 31 Mad 419 (421, 422, 423): 18 Mad 
L Jour 229: 3 Mad L Tim 287 (F B); Erishnier 
v. Muthukumarasamiah, (1906) 29 Mad 217 
(223); Y obin Chandra Battarhararjya v. Debendra 
Sen, 1927 Cal 522 (526): 45 Cal L Jour 255: 
31 Cal W N 521: 101 Ind Cas 124; Rajkesh¬ 
war Prasad v. Mahommad KalU-ul-Rahman, 1924 
Pat 459 (464): 3 Pat 522: 5 Pat L Tim 223: 
78 Ind Cas 796; Bhagwan Chandra Das v. Dha- 
ram Narain Das. 1924 Pat 802 (802): 3 Pat 
962: 2 Pat L R Civ 242: 1925 P H C C 62: 
84 Ind Cas 203: 6 Pat L Tim 392; Mahommad 
Siddick v. Ram Lai Mandar, (1910) 7 

Ind Cas 4 (5): 15 Cal W N 80; Ram 
v. Mohesh. (1883) 9 Cal 406 (410): 11 

Cal L Rep 365; Tara Prasanna v. Nilmoni Khan, 
(1914) 25 Ind Cas 118 (119): 41 Cal 418; 
Datlalraya Vishnu v. Vishnu Narain, (1911) 12 
Ind Cas 949 (952): 13 Bom L R 1161: 36 
Bom 68; ArunachaUam Ohetty v. Murugappa 
Ohe.tty, (1916) 36 Ind Cas 516 (516): 20 Mad 

L Tim 223: 4 Mad L W 327; Shaida Hussain 

v. Hub Hussain, (1903) 25 All 42 (45): 1902 
All W N 189; Raghavachariar v. Duvvuru 
Krishna Reddi, 1924 Mad 509 (510): 40 Mad 

I, Jour 32: 19 Mad L W 23: 1924 Mad W N 




~ wun can aiao 

lotto Vn Be * y • She ° Shankar, 

/? 5 (87, 88> 90 > : 1981 All L J 108: 
129 Ind Cas 708: 53 All 391. 

Vi£hnu v - Vishnu Narain, 
{J 9 } 1 ) 18 Ind Cas 949 (952): 18 Bom L R 
1161: 36 Bom 61. 

v - Venkataramavya, 1930 Mad 
178 (180): 1929 Mad W N 629: 125 Ind Cas 
oo. 


(5J ' Jatadhari v. Baldeo Lai , (1919) 51 Ind 
Cas 444 (446): 4 Pat L Jour 207. 

Note 12. 

<A\ls P V\ dv ? / a M an ™ th v - Musammat Junian, 
(19U) 24 Ind Cas 63 (63, 64): 12 All L J 

(2) Maqbul Fatima v. Lalta Prasad. (1898) 

?£v A n 52 £ (5 2 6, 627, 528>: 1898 All W N 
Ba ™ har Singh y. Kalyan Singh, (1918) 
1?. ££ 657 ( 659 >: 15 All L J 914: 40 

n «°, 9 y %?i u . kdari v - Ramdas, (1917) 38 Ind 
Ca» 214 (215): 2 Pat L Jour 51; Siddiq Hus- 
l a ™ V- Vmmatul Fatima, (1918) 48 Ind Cas 
8 -9 (329) Oudh; Kamalamma v. Komandar, 

(1907) 30 Mad 464 (465, 466): 17 Mad L 

Jour 817: 2 Mad L Tim 859; Bahadur Singh ▼. 
Basxruddxn, 1925 Cal 1135 (1135, 1186): 41 
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decree makes the mortgagor personally liable for the costs. 8 

13. Succession certificate. —It has been held by the High Courts of 
Bombay, 1 Calcutta 2 and Madras 3 that S. 4 of the Succession Certificate Act 
(now S. 214 of the Succession Act, 1925) does not apply to suits for sale on 
mortgages of immoveable property, where no personal decree against the 
mortgagor is asked for. But a contrary view is held by the Allahabad High 
Court. 4 

14. Award. —Rr. 4 and 5 of O. 34 do not apply to a decree passed 
on the award of an arbitrator and hence, a final decree is not necessary in such 
a case before the decree can be executed. 1 

15. Consent decree. —It is open to the parties to a mortgage suit 
to enter into a compromise and the Court can, in such a case, pass a decree in 
terms of the compromise. Such a decree need not conform to the provisions 
of 0. 34. 1 For instance, instead of a lump sum being directed to be paid on 
a fixed day, a compromise decree may provide that the mortgage money should 
be paid in certain instalments and that in default the mortgaged property 
should be brought to sale. In such a case, it is not necessary to have a final 
decree passed under R. 5 before bringing the property to sale. 2 For it is 
open to the mortgagor to waive the benefit of the provision which requires 
that a final decree should be passed before the property can be sold and where 
by his agreement he has waived the benefit, a final decree which is intended only 
for his benefit is not necessary. 3 But the decree-holder is not precluded from 


0. 34, R.4. 
Notes 
12-15. 


Cal L Jour 607: 93 Ind Cas 364; Sri Ram 
v. Sura/ Bali alias Babu, 1926 Oudh 27 (28): 88 
Ind Cas 507. 

(3) Siddiq Hussain v. XJmmalul Fatima, (1919) 
50 Ind Cas 730 (731): 17 All L J 582: 41 
All 473. See also Kashi Bai v. OhunUal, 1930 
Bom 11 (15): 122 Ind Cas 857: 31 Bom L R 
1199 [Official Receiver disputing validity of mort¬ 
gage—Ordered to pay costs, the question of his 
right to reimbursement out of surplus being left 
for Insolvency Court to decide] ; And Maxing Po 
Mya v. Chettyar Firm, 1931 Rang 153 (159, 
160): 9 Rang 186: 133 Ind Cas 225 [Persons 
other than mortgagors such as prior mortgagees 
imploadcd and unsuccessful—Ordered to pay costs 
personally]. 


Note 13. 

( 1 ) Nanchand v. Tenawa, (1904) 28 Bom 
630 (634): 6 Bom L R 582. 

(2) Mahomed Yousuf v. Abdur Rahim, (1899) 
26 Cal 839 (841, 842): 4 Cal W N 558; Kan- 
chan v. Baij Nath, (1892) 19 Cal 336 (339); 
Baidanath v. Shamanand, (1895) 22 Cal 143 
(149). See, however, Benode Lall v. Bussunto 
Kumari, (1900) 27 Cal 355 (357). 

(3) Palaniandi v. Veerammal, (1906) 29 Mad 
77 (79). 

(4) Fateh Ohand v. Muhammad Bakhsh, (1894) 
16 All 259 (268) : 1894 All W N 74. 

Note 14. 

(1) Ohulam Rasid v. Pamandas Dewandas, 
1927 Sind 103 (104): 19 Sind L R 202: 99 
Ind Cas 178; Nirpendra Nath v. Jhumak, 1924 
Pat 263 (264): 3 Pat 221: 4 Pat L Tim 694: 
2 Pat L R 9: 80 Ind Cas 588; Punjab National 
Bank, Ltd, LyaUpxir v. Thakar Baa, 1930 Lah 


116 (117): 121 Ind Cas 79; Kashi Chandra v. 
Priya Nath, 1924 Cal 645 (646) : 28 Cal W 
N 550: 83 Ind Cas 424. But see Bhagwan v. 
Ganu, (1899) 23 Bom 644 (650): 1 Bom L R 
136 [S 89 of the Transfer of Property Act 
applies to the award of a conciliator under S 44 
of the Dekkhan Agriculturists’ Relief Act]. 


nose 10 . 

(1) Mangar v. Bhatoo, (1920) 57 Ind Cas 
473 (474): 1 Pat L Tim 416: 5 Pat L Jour 
672; Arunbati v. Ram Niranjan, (1920) 58 Ind 
Cas 2" (299): 1921 Pat 320 (320): 2 Pat 
Ahmed Mina Beg v. Allahabad Bank, 
1926 Oudh 385 (386): 12 Oudh L J 139: 

Cas 188 5 Kumar Ganganand v. Maha¬ 
raja Sir Rameahwar Singh, 1927 Pat 271 (277): 
6 Pat 388: 102 Ind Cas 449: 8 Pat L Tim 
730; lean Chandra Kuntu v. Nilratan Adhikari, 
1923 Pat 375 (378): 103 Ind Cas 615: 7 Pat 
28: 8 Pat L Tim 789; Sivasubramaniya v. Raic- 
kamuthu, 1924 Mad 645 (646): 19 Mad L W 
502: 1924 Mad W N 454: 79 Ind Cas 418; 
Kora Lai v. Punjab National Bank, 1921 Lah 
384 (385): 5 Lah L Jour 67: 55 Ind Cas 816; 
Sital Singh v. Baik Nath, 1922 All 383 (384) : 
20 All L J 602: 44 All 668: 75 Ind 485. 


, r La * X- Pun ’ ab National Bank, Ltd, 

(1920) 55 Ind Cas 816 (816): 2 U P L R 
(Lah) 91: 118 Pun L R 1920: 5 Lah L Jour 
R - r ao , X.' Kanahi Ram, 1929 Lah 390 
(.191) ; 113 Ind Cas 541; Bechu Singh v. Bicha- 
ram Sahu, (1909) 1 Ind Cas 677; Vtanka Lai 
v. Tarak Nath, 1929 Cal 11 ( 12 , 14): 48 Cal 
L Jour 357: H4 Ind Cas 156; Aakari Hasan v. 
Jahangxri Mai, 1927 All 167 (168): 25 All L 
J 107: 100 Ind Cas 59: 49 All 297 F B. 


< 3 > Abxr Paramani v. Johar, (1907) 34 Cul 
886 (890): 6 Cal L Jour 95: 11 Cal W N 
879; Bishuanath v. Bhagwan Din, (1911) 10 
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applying for a final decree in such a case. 4 So also where the parties have 
agreed that the decree should be drawn up under R. 4, a final decree under 
R. 5 is necessary. 5 0. 34, R. 14 does not apply to a compromise decree. 6 

A compromise decree on a mortgage may fix a longer period than the 
six months allowed under the rule, for payment by the mortgagor. 7 The 
Court has no power to extend the period fixed for payment by a consent decree. 8 
Where a compromise mortgage decree authorises its enforcement against pro¬ 
perties other than the mortgaged property, execution of the decree by the 
arrest of the mortgagor is permissible. 9 

See also Note 5 to R. 5. 

16. Appeal.—Under 0. 43, R. l(o) an appeal lies from on order 
refusing to extend time for payment under this rule. But no such appeal lies 
after the final decree has been passed. 1 In an appeal from a preliminary 
decree, ad valorem Court-fee is payable on the amount found due and not the 
amount claimed by the plaintiff. 2 Under S. 97 of the Code, where a preli¬ 
minary decree is not appealed from, it cannot be questioned in an appeal from 
the final decree. 3 Under the former Code it was held that an application for 
taking accounts on a mortgage, directed by a decree thereon, was one in exe¬ 
cution and that an order on such application was appealable under S. 244 
(now S. 47). 4 This view is not tenable under the present Code. 

O. 34, R.5. R. 5 . [New, Act IV of 1882, S. 89.] (1) Where, on or 

before the day fixed or at any time before the 
forsate decreein suit confirmation of a sale 13 made in pursuance of a 

final decree passed under sub-rule (3) of this 
rule, the defendant makes payment into Court 14 of all amounts 
due from him under sub-rule (1) of rule 4, the Court shall, on 


0. 34, R-4, 
Notes 
15—16. 



InJ Cas 530 (537): 14 Cal L Jour 648; Munna 
Lai v. Sarat Chunder, 1914 P C 150: 42 Cal 
776: 42 Ind App 88: 17 Bom L R 408: 21 
Cal L Jour 118: 19 Cal W N 561: 28 Mad L 
Jour 470: 17 Mad L Tim 120: 2 Mad L W 
282- 27 Ind Cas 683 P C; Raja Hemendralal Singh 
Deo v. Fakir Chund Datta, 1928 Cal 626 (628): 
27 Cal W N 621: 50 Cal 650: 74 Ind Cas 
929. 


(4) Nanku Singh v. Parmatmanand Singh, 
1931 All 340 (841): 1931 All L J 58: 130 
Ind Cas 487. 


(5) Nanku Singh v. Parmatmanand Singh, 
1931 All 340: 1931 All L J 58: 130 Ind Cas 
487; Mahomed Unis v. Janeshar Dae, 1929 All 
881 (883). 


(6) Murad v. Daya Ram, 1925 Sind 156 (157): 
78 Ind Cas 49 [Compromise provided for sale 
of property in execution]. See, however, Posti Mai 
v. Radha Kishen, 1932 All 439 (440) : 1932 
All L J 486: 138 Ind Cas 603 [Case of a 
suit on a pro-note—Compromise hypothecating 
properties for decree amount—No provision in com¬ 
promise to sell hypothecs in execution —Held 
O 34, R 14 applied). 


(7) Muhammad Unit v. Janeshar Das, 1929 


All 881 (888). 

(8) Dawlat v. Kashirao, 1926 Nag 280 (281): 
92 Ind Cas 822. 

(9) Eira Lai v. Lalchand, 1929 Lah 86 
(87): 110 Ind Cas 185. See also Fala Krista 
v. Jagannath, 1932 Cal 775 (780): 36 Cal W 
N 709: 56 Cal L Jour 187: 140 Ind Cas 788; 
Posti Mai v. Firm, Radha Kishan, 1932 All 439 
(440): 138 Ind Cas 603: 1932 All L J 486 
[Consent decree creating charge or mortgage—Silent 
as to mode of execution—Arrest or execution 
against other properties available in execution— 
But properties charged or mortgaged can be sold 
only by separate suit under R 14). 

Note 16. 

(1) Tikaram v. Onkar, 1930 Nag 240 (240): 
124 Ind CaB 241: 13 Nag L J 100. 

(2) Valiram v. Karachi Bank, 1927 Sind 251 
(252): 104 Ind Cas 391. 

(3) See Murlidhar v. Vishnudas, (1916) 83 Ind 
Cas 749 (751): 18 Bom L R 38: 40 Bom 821 
[This was the law even under the old Code). 

(4) Aryan Bank of Vizagapatam v. Venkata 
Narasayyamma, (1901) 26 Mad 237 (238). 
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application made by the defendant in this behalf, pass a final 
decree or, if such decree has been passed, an order— 

(a) ordering the plaintiff to deliver up the documents 
referred to in the preliminary decree, 15 
and, if necessary,— 

O) ordering him to transfer the mortgaged property 
as directed in the said decree, 


and, also, if necessary,—• 

( c ) ordering him to put the defendant in possession of 
the property. 

(2) Where the mortgaged property or part thereof has 
been sold in pursuance of a decree passed under sub-rule (3) of 
this rule, the Court shall not pass an order under sub-rule (1) 
of this rule, unless the defendant, in addition to the amount 
mentioned in sub-rule (1), deposits in Court for payment to 
the purchaser a sum equal to five per cent., of the amount of 
the purchase-money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be 
entitled to an order for re-payment of the amount of the pur¬ 
chase-money paid into Court by him, together with a sum equal 
to five per cent, thereof. 

(3) Where payment in accordance witli sub-rule (1) has 
not been made, the Court 1 2 3 4 5 6 7 8 9 shall, on application 10 made by the 
plaintiff in this behalf, pass a final decree 4 directing that the 
mortgaged property or a sufficient part thereof be sold, 17 and 
that the proceeds of the sale be dealt with in the manner provi¬ 
ded in sub-rule (1) of rule 4. 

[ Cf . O. 21, E. 89.] 

Synopsis. 


1. Transfer of Property Act, S. 89. 

2. Amendments after 1908. 

3. Scope of the rule. 

4. Final decree when can be passed. 

5. Consent decrees and decrees on 
award. 

6. Only one final decree to be passed. 

7. Form of final decree for sale. 

8. Court cannot go behind preli¬ 

minary decree. 

9. Court to which application for 

final decree is to be made. 


10. Application for final decree, if 

and when necessary. 

11. Notice to judgment-debtor, if 

necessary before passing final 
decree. 

12. Limitation for application for 

final decree. 

f3. Mortgagor’s rights before confirmation 

of sale. 

14. Payment into Court. 

15. Return of documents relating to 

property. 


O, 34, R.5. 
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34. R.5, 

16. 

Dismissal of mortgagee’s application 


Notes 


for final decree. 

23. 

1—2. 

17. 

“Directing that the mortgaged property 

24. 



or a sufficient part thereof be 




sold.” 

26. 


18. 

Power to enlarge time. 



19. 

Effect of sale under mortgage decree. 

27. 


20. 

Execution of final decree for sale. 

28. 


21. 

Transfer of final decree. 



22. 

Injunction restraining mortgagor from 

29. 



receiving income of mortgaged 

30. 


property. 

Construction of mortgage decree. 
Appeal. 

25. Court-fee. 

Costs not recoverable from mortgagor 
personally. 

Dekkhan Agriculturists Relief Act. 
Limitation for application for execu¬ 
tion of final decree. 

Nature of proceedings for final decree. 
Joint decree-holders. 


Acquisition under the Land Acquisition 
Act—Effect—Final decree, if essential. 
See Note 17, Pt. (2). 

Decree directing payment by instalments— 
Not a decree under R. 4. See Note 5, 
Pt. (1). 

Defective applications—Effect. See Note 
10, Pt. (4), also Note 16, Pt. (3). 

Defective final decree—Effect. See Note 7, 
F.-N. (4). 

Enlargement of mortgagor’s interest. See 
Note 19, Pt. (3). 

Mortgage suits—Decree for money can be 
passed. See R. 4, Note 4, Pt. (1). see also 
R. 6, Note 10, Pts. (3), (4), (6) and 
( 8 ). 

Non-liability of non-parties to final decree. 


See Note 20, F.-N. (2). 

“Order absolute,” and final decree—-Effect of 
—Difference. See Note 13, Pts. (4) and 
(5). 

Order in which properties are to be sold. 
See Note 17, Pt. (1) also R. 4, Note 10. 

Partition subsequent to mortgage—Remedy 
of mortgagee. See Note 17, Pt. (3). 

Preliminary decree not questionable in 
appeal from final decree. See Not© 24, 
also S. 97, Notes 1 and 5. 

Sub-mortgagee’s rights. See R. 1, Note 9, 
Pt. (3). 

Who may apply for final decree. See Note 
10, Pts. (1) and (5) also see Note 30, 
Pt. (2). 


1. Transfer of Property Act, S. 89.—This rule corresponds to 
S. 89 of the Transfer of Property Act. The chief points of distinction 
between the two provisions are the following:— 

(1) Under S. 89 an order absolute for sale was passed while under 

the present rule a final decree is passed. 

(2) Under S. 89, payment of the mortgage money could be made 

either to the plaintiff or into the Court. Under the present 
rule, payment has to be made only into the Court. 

(3) Tlie words at the end of S. 89, “and thereupon, the defendant’s 

right to redeem and the security shall both be extinguished” 
have been omitted in the present rule. 

(4) The provision for the passing of a decree in case of payment by 

the mortgagor within the proper time is new. 

2. Amendments after 1908.—The chief changes introduced in the 
rule by the Amendment Act, XXI of 1929 are as follows:— 

(1) The present rule makes it quite clear that the decree under it is 

a final decree. 

(2) Upon payment of the mortgage money under the preliminary 

decree, the present rule requires the mortgagor to apply for a 
final decree. 
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(3) The provision in Sub-R. (1) as to the defendant paying the mort- 0. 34, R5, 

gage money at anv time before the confirmation of the sale is Notes 
new. ' ' a ~ 4 

(4) Sub-R. (2) is new. 

3. Scope of the rule.— The present rule applies only where a preli¬ 
minary decree has been passed under R. 4. 1 

4. Final decree when can be passed. —0. 34 contemplates the pass¬ 
ing of a preliminary decree and a final decree in all mortgage suits. The 
final decree for sale is passed when the payment directed by the preliminary 
decree has not been made within the proper time. A final decree under R. 5 
is necessary only when the decree originally passed is a preliminary decree 
under R. 4. Hence where only a money decree has been passed, a final decree 
under the rule is not necessary although the decree may authorise the decree- 
holder to realise the decree-amount by sale of the judgment-debtor’s property. 1 
Similarly, where, at the time of the coming into force of the present Code of 
Civil Procedure, a decree had already been passed under Transfer of Property 
Act, S. 88, it has been held that a final decree under the present rule is not 
necessary. 2 But where property is charged with the payment of the decretal 
amount it was held in the undermentioned case that the proper mode of realis¬ 
ing the decree-amount is to obtain a decree absolute for sale and that it was 
not necessary to attach the property. 3 

Where the plaintiff under a preliminary decree on a mortgage is directed 
to pay off a prior mortgage before bringing the mortgaged property to sale, 
lie is entitled to apply for a final decree for sale even though lie lias made the 
payment only after the time fixed by the decree. 4 

Where the purchaser of a portion of the equity of redemption is made 
one of the defendants to a suit on a mortgage and, after the preliminary decree 
is passed, obtains an assignment of the mortgagee s rights, lie is entitled to 
apply for a final decree, although only for a proportionately reduced portion 
of the mortgage-amount. 5 Although a final decree is necessary to be passed 
before execution, yet a mortgagor who allows execution to take place, without 
raising any objection, will be estopped from contending that the want of a 
final decree is fatal to the proceedings. 6 Similarly, it was held under the 


Order 34, Buie 6—Note 3. 

(1) Bechu v. Bisharam, (1909) 1 Ind Cas 677 
(680): 10 Cal L Jour 91. 

Note 4. 

(1) Machullalhil Chandukutty Nair v. Nara¬ 
yanan Nair, 1925 Mad 1083 (1084): 87 Ind 
Cas 557. 

(2) Pedda Aswatappa v. Ankulu Oadu , 1924 
Mad 603 (603): 19 Mad L W 290: 1924 Mad W 
N 306: 78 Ind Cas 70; Balaji Rao Sahib v. Hari • 
rama Chetty, (1916) 32 Ind Cas 39 (40) Mad; 
Keshawesarindra Sahi v. Debendra Bala Dassi , 
(1918) 48 Ind Cas 245 (249): 4 Pat L Jour 
213: 1919 Pat HOC 121; Vistvanatha Sastri 
v. Sitalakahmi Ammal , 1921 Mad 126 (130, 131): 
13 Mad L W 37: 1921 Mad W N 181: 61 Ind 
Cas 979. 


Mad 190 (191, 192): 24 Mad L W 836: 99 
Ind Cas 656. 

(4) Debi Prasad v. Jaikaran Singh, (1902) 24 
All 479 (481) : 1902 All W N 125. See also 
Nasab Ali v. Nageshar , (1900) 20 All W N 95 
(95). 

(5) Sundarammal v. Sundara Reddi, 1927 
Mad 560 (561): 38 Mad L Tim 148: 100 Ind 
Cas 338. 

(6) Keshawesarindra v. Debendra Bala, (1918) 

48 Ind Cas 245 (250): 4 Pat L Jour 213: 
1919 Pat H C C 121; Epoor Ramasivamy Reddy 
v. Kandadai Rangamannar Iyengar, (1914) 23 

Ind Cas 390 (391): 26 Mad L Jour 255: 15 
Mad L Tim 246: 1914 Mad W N 622; Chhayan- 
lal v. Jayaram, 1927 Bom 131 (133): 29 Bom 
L It 107: 51 Bom 125: 100 Ind Cas 956. 


(3) Ananthalvjar v. Narayana Prasad, 1927 
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0. 34, R.6, Transfer of Property Act, that no objection as to the want of a formal order 
Notes absolute for sale could be raised where execution had once proceeded without 

4—6. objection. 7 

5. Consent decrees and decrees on award. —We have already seen in 
Note 4 that this rule applies only where a preliminary decree has been passed 
under R. 4. A consent decree providing for payment by instalments is not 
a preliminary decree under R. 4 and hence, a final decree under the present 
rule is not necessary in such a case. 1 Similarly, a decree on an award is not 
a preliminary decree under R. 4 and no final decree is necessary to be passed. 2 
But a decree-holder is not precluded from applying for a final decree where a 
preliminary decree by consent has been passed. 3 See Note 15 to R. 4 for 
further notes. 

Where a mortgage itself is invalid, as being opposed to a certain statute, 
it cannot be validated by a consent decree on the mortgage. The mortgagor 
can resist an application for final decree on the ground that the mortgage is 
not binding on him. 4 

6. Only one final decree to be passed.- —This rule contemplates the 
passing of only one final decree. 1 Where the preliminary decree is appealed 
from, the final decree should be based on the appellate decree. 2 From this it 
was concluded by the Allahabad High Court in the undermentioned case that 
a final decree cannot be passed pending an appeal from the preliminary decree 
and a final decree so passed is invalid and inexecutable. 3 But this view has 


(7) Nobin Okandra Ohatterjee v. Mazhar Ali 
Khan, (1899) 2 Oudli Cas 337 (339, 340); 

Appa Kao v. Krishna Ayyangar, (1902) 25 Mad 
537 (539); Gunindra v. Baijnatli , (1904) 31 

Cal 370 (371, 372); Phul Chand Ram v. Nur- 
sing Pcrshad , (1901) 28 Cal 73 (77); Siva 

Prasad Maity v. N Lall Kar .1 (ahapatra, (1891) 
18 Cal 139 (142). But see Subramaniam Pillai 
v. Narayana Aiyangar, (1893) 9 Mad L Jour 

349 (350). 

Not© 5. 

(1) Bvtwa Nath Pros ad v. Bhaguandin, (1911) 
10 Ind Cas 536 (537, 538) : 14 Cal L Jour 

648; Ganganand Singh v. Ramcshwar Singh, 
1927 Pat 271 (277): 6 Pat 388: 102 Tnd Cas 
449: 8 Pat L Tim 730; Kunhatnmad Hajec v. 
Kozhvvammal, 1928 Mad 38 (39) : 106 Ind Cas 
395; I.shan Chandra v. Nilratan, 1923 Pat 375 
(378): 4 Pat L Tim 311: 1 Pat L R 217: 1923 
Pat H C C 184: 72 Ind Cas 1049: 2 Pat 538; 
S i vas\i b ra ma n ia Pillai v. Rukkumuthu Mooppan, 
1924 Mad 645 (646): 19 Mad L W 502: 1924 
Mad W N 4 54: 79 Ind Cas 418; Kora Lai v. 
Punjab National Bank, Ltd, 1921 Lah 384 (385) : 
5 Lah Jj Jour 67; Vlanka Lai v. Tarak Nath, 
1929 Cal 11 (14): 48 Cal L Jour 357: 114 

Ind Cas 156; Abdul Halim Abdid Hossain v. 
Hcmandra Kumar Roy, 1926 Cal 1179 (1180): 
96 Ind Cas 686; Raja Hrmrvdra Lai Sinph Deo 
v. Fakir Chand, 1923 Cal 626 (628): 27 Cal 
W N 621: 50 Cal 650: 74 Ind Cas 929; Shankar 
v. Ganpat, 1929 Bom 227 (228): 31 Born L R 
439: 119 Tnd Cas 186; Askari Hasan v. Jahan - 
giri Mai, 1927 All 107 (168): 25 Ali L J 107: 
100 Ind Cus 59: 49 All 297; Bechu Singh v. 
Bichharam Sahu, (1909) 1 Ind Cas 677: 1 Cal 
L Jour 91; Sital Singh v. Baijnath , 1922 All 383 
(384): 20 All L J 602: 44 All 668: 75 Ind 
Cas 485; Sarat Chandra v. Joy Sankar, 1931 
Cal 540 (548): 35 Cal W N 332: 134 Ind Cas 


80 [Solonama expressly stating that no final 
docree is needed). 

(2) Ghulam Rasul v. Pamandas , 1927 Sind 
103 (104): 19 Sind L R 202: 99 Ind Cas 178; 
Nripendranath Ohatterjee v. Jhumack Mandar, 
1924 Pat 263 (264): 8 Pat 221: 4 Pat L Tim 
694: 2 Pat L R 9: 80 Ind Cas 588; Mam 
Chand v. Roshan Lai , 1933 Lah 48 (50): 33 
Pun L R 975 [O 34 not applicable to decrees 
on an arbitration award). 

(3) Nanku Singh v. Paramatmanand Singh, 

1931 All 340 (341): 1931 All L J 58: 130> 

Ind Cas 487; Abir Pramanik v. Jahar Moham¬ 
mad Mandal, (1907) 34 Cal 886 (891): 6 Cal 
L Jour 05: 11 Cal W N 879. 

(4) Ramchandra Suru v. Venkatalakshminara - 
yana, (1919) 50 Ind Cas 577 (579): 1919 Mad 
W N 332: 37 Mad L Jour 65. 

Note 6. 

(1) Gajadhar Singh v. Kishen Jiwan Lal r 
(1917) 42 Ind Cas 93 (94): 39 AH 641: 15 
All L J 734; Ram Ratan v. Prag Dutt Panda, 
(1911) 9 Ind Cas 835 (836): 8 All L J 364. 

(2) Gajadhar Singh v. Kishen Jiwan Lai , 
(1917) 42 Ind Cas 93 (94): 39 Mad 641: 15 
All L J 734; Jowad Hussain v. Gcndan Singh, 
1926 P C 93 (94): 53 Ind App 197: 24 All L 
J 765: 7 Pat L Tim 575: 1926 Mad W N 591: 
44 Cal L Jour 63: 3 Oudh W N 690: 24 Mad 
L W 394: 6 Pat 24: 28 Bom L R 1395: 31 
Col W N 58: 51 Mad L Jour 781: 98 Ind Cas 
499 P C; Wahid Ali v. Durga Shankar, 1926 
All 343 (343): 93 Ind Cas 223. 

(3) Lalman v. Shiam Singh, 1926 All 291 
(292): 24 All L J 288: 92 Ind Cas 608. 
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not been accepted by the High Court of Patna, 4 Lahore 5 and Calcutta' 1 and has 
been overruled by the Allahabad High Court itself subsequently. 7 Where a 
final decree is passed and subsequently the preliminary decree is modified on 
appeal the Court of first instance may either prepare a new final decree or 
amend the preliminary decree already passed. 8 

Under S. 89 of the Transfer of Property Act, successive applications 
for an order absolute were maintainable, such applications being proceedings 
in execution . 9 

7. Form of final decree for sale.' —For the form of a final decree for 
sale, see Appendix D, Form 6. Nothing in R. 4 or in this rule requires the 
specification of the mortgaged property in the decree. 1 Where the mortgage- 
money is payable under the bond in a lump sum the Court is not justified in 
allowing it to be paid in instalments. 2 

Where a co-mortgagee was made a party-defendant to a suit for sale oh 
the mortgage and the decree directed a payment to him of a part of the decretal 
amount, it was held that the form of the decree was correct. 8 See also the 
undermentioned cases. 4 

8. Court cannot go behind preliminary decree.— When preparing a 
final decree under this rule, the Court has no power to go behind the preli¬ 
minary decree. 1 Similarly, the amount fixed in the preliminary 
decree cannot be altered except for some reason which may have happened 
subsequent to the preliminary decree. 2 

9. Court to which application for final decree is to be made.— Though 
the preliminary decree may be modified by the appellate Court, the application 


(4) Somar Singh v. Deonandan, 1927 Pat 215 
(218): 6 Pat 780: 102 Ind Cas 811: 8 Pat L 
Tim 379. 


Note 7. 

(1) TJdhieter Singh v. Kauaillu, (1916) 34 Ind 
Cas 79 (80): 38 All 398. 


(5) Shibbamal v. Rup Narain, 1928 Lah 904 
(906): 29 Pun L R 571: 111 Ind Cas 274; 
Biahamber Dass v. Nizam Ali, (1928) 108 Ind 
Cas 751: 1928 Notes 57 (d). 


(6) Ram GhiUam Lalaahu v. Chowdri Babu 
Barsali Singh, (1906) 10 Cal W N 910 (912). 

(7) Sat Parkaah v. Bahai Rai, 1931 All 386 
(388); 1931 All L J 508: 53 All 283 P B 
(1926 All 291 overruled]; Khair-un-nissa v. Oudh 
Commercial Bank, 1929 All 287 (289) : 1929 
AU L J 480: 51 All 640: 119 Ind Cas 510 
(1926 All 291 doubted]. Seo also Janki Das v. 

1932 An 238 (238): 1932 AU L J 
43: 136 Ind Cas 75: 54 All 344 [Appeal from 
preliminary decree—Pinal decree not to be stayed 

flnal decree may be stayed under 

o 151, C P Cl. 


Mahomed Yusuf Khan v. Mahadev Prasad 
1926 All 134 (135): 6 L R All (Civ) 533: 8! 
Ind Cas 131. But seo Fateh Singh v. Umrao 
(1932) 15 Nag L Jour 124 (127. 128) [Prelimi 
nary decree affirmed on appeal—Final decro 
passed—Amendment of preliminary decree no 
available]. 

Krishnaji Maharaj v. Mithu Lai 
P?03> 2 ? All 212 (213): 1903 All W N 17 

'VoJrV 1 v - Radha Krishna, (1903) 25 A1 
264 (265): 1903 AU W N 30 


C.P.C.—330 


(2) Maya Das v. Buta, 1930 Lah 132 (133). 

(3) TJpendra Nath Basa v. Kali Charan Mitra, 
1930 All 634 (635): 1930 All L J 1472: 128 
Ind Cas 439. 

(4) Mancherji Tlarmuaji v. Thakordas liar - 

kishondas, (1903) 5 Bom L R 389 (392) 
[Absence of the word “absolute” after “order” 
in order under S 89 was not fatal); Bcpin 
Behari v. Brojo Nath . (1882) 8 Cal 357 (363, 
364): 6 Ind Jur 523 [Apportionment of mort- 
pap© debt]; Dhanpat Rai v. Nathe Khan, 1926 
Lah 364 (364, 365): 94 Ind Cas 58 [Final 

decree made by endorsement on preliminary decree 
itself—Absence of separate final decree is merely 
an irregularity]. 


Note 8. 

(1) Kallo v. Naidcr Singh, 1929 All 252 (253): 
1929 All L J 425: 115 Ind Cas 462. See also 
Ghasi Ram v. Ram Dial, 1931 All 657 (658, 
659): 132 Ind Cas 807: 1931 All L J 1007 [Order 
in which properties are to be sold—Put in issue and 
negatived—Not incorporated in preliminary decree 
—Not to be introduced in the final decree], 

(2) Mitthu Lai v. Dcoji, 1927 All 589 (589): 
25 All L J 591: 102 Ind Cas 1: 49 All 809. Seo 
also Moha Prosad Singh v. Ramani Mohan Singh , 
(1909) 4 Ind Cas 546 (547): 13 Cal W N 744 
[Provision for any further interest than that pro¬ 
vided for in preliminary docreo cannot be added]. 


0. 34, R.6, 
Notes 
6-9. 
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. 34, R 5, 
Notes 
9-12. 


for final decree should be made only to the Court of first instance. 1 Under 
S. 89 of the Transfer of Property Act, it was held that the application for an 
order absolute under S. 89 could be made to the Court charged with the 
execution of decrees, the proceeding being one in execution. 2 

10. Application for final decree, if and when necessary.—The rule 
requires that the mortgagee must apply for a final decree. 1 But it has been 
held that an application tor sale of the mortgaged property may be treated as 
an application for a decree absolute. 2 An application for a final decree in a 
mortgage suit, need not, however, be in writing .* Nor need the plaintiff, in 
his application, describe the properties with respect to which he asks for final 
decree for sale and therefore, if any item is omitted in the application, it can¬ 
not he contended that the final decree should not be passed in respect thereof. 4 
A benamidar-transferee of a preliminary decree may apply for a final decree. 5 


11. Notice to judgment-debtor, if necessary before passing final 
decree.—As has been seen in the Note 7 to R. 3, ante, this rule also does not 
require any notice to be issued to the judgment-debtor before the passing of a 
final decree though, as a matter of practice, such notice should generally be 
given, on the principle that a party should be heard before any order is passed 
against him. 1 Where a final decree has been passed ex parte against a mort¬ 
gagor to whom no notice lias been given of the application for final decree, the 
Court lias inherent jurisdiction to set aside the ex parte decree in furtherance 
of justice and equity. 2 For cases under S. S9, Transfer of Property Act, see 
(lie undermentioned cases. 3 


Sec also Note 7 to R. 3, ante. 


a 


final 


12. Limitation for application for final decree.—An application for 
decree under (). 34 is not an application for execution. 1 The article 


Note 9. 

(1) Venkata Krishna Aiyar v. Thiagaraja Chetty, 
(1000) 23 Mad 521 (523): 10 Mad L Jour 145; 
Shamal Dhone Dutt v. Lakhimoni Dchi, (1910) 0 
Ind Cas 323 (325): 13 All L J 450. 
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of the Limitation Act applicable to such an application is Art. 181 and time 
begins to run when the right to apply for a final decree accrues. 1 "* On this 
point, however, there was a conflict of opinion under the Transfer of Property 
Act. The reason for this was that, under that Act, the procedure was to get 
an order absolute and not a final decree. Three views were taken of the 
question •— 

(1) An application for an order absolute was an application for 

execution 2 and was governed by Art. 179 of the Limitation Act 
of 1877 (now Art. 182 of the Limitation Act of 1908). 3 

(2) The proceedings for an order absolute under the Transfer of 

Property Act were proceedings in suit 4 and that Art. 178 (now 
Art. 181 of the Limitation Act of 1908) was applicable to them. 5 

(3) Art. 178 did not apply to applications for order absolute under 

the Transfer of Property Act as they were not applications 
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under the Civil Procedure Code, within the meaning of that 
article 0 and, therefore, there was no period of limitation appli¬ 
cable to such an application. 7 

All these cases are only of academic interest now in view of the fact that 
it is made quite clear that an application under this rule is for a final decree 
and not one on execution. 

Where the Court, in effect, directs the stay of proceedings for a final 
decree, limitation runs from the date of the removal of the bar. 7 '* 

Where the preliminary decree directs the mortgagee to pay off a prior 
mortgage as a condition of his enforcing his own mortgage, the time requisite 
for ascertaining the amount due to the prior mortgagee may be deducted when 
calculating limitation for an application for final decree. 8 Where, in such 
a case, no time is fixed for payment to the prior mortgagee, the plaintiff is not 
entitled to claim that limitation does not begin to run for his application for 
final decree until he has paid off the prior mortgage, however long he may 
take to do so; he is only entitled to a deduction of six months from the date of 
the preliminary decree. 0 

Where, on an application for final decree, an extension of time is 
granted to the mortgagor, and a fresh application is made by the mortgagee 
subsequently, it is to be deemed a continuation of the previous application. 10 

Where an appeal is preferred against a preliminary decree, limitation 
for an application for a final decree runs only from the date of the appellate 
decree and not from the expiry of the period fixed by the lower Court for 
payment, 11 though the appellate decree is passed three years after the expiry 
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of the period fixed by the lower Court for payment. 12 But the dismissal of 
an appeal for non-prosecution does not give rise to a fresh starting point for 
limitation for an application for final decree. 13 See Note 9 to S. 148. 

There is a conflict of opinion as to whether a plaintiff, who 
obtained a decree under the Transfer of Property Act, is bound, on the coming 
into force of the Civil Procedure Code, 1908, to apply for a final decree before 
proceeding to execute his decree. The High Courts of Madras and Patna 
have held that he is not bound to do so and that the Code will not affect 
his rights to execute the decree which had vested in him under the old 
law. 14 The High Court of Bombay has, on the other hand, taken a contrary 
view. 15 It is, however, clear that where the right to apply for an order 
absolute is barred by limitation even before the Code of 1908, came into force, 
no fresh right to apply for a final decree is conferred by the Code. 10 

There is no limitation for the mortgagor’s application for deposit of 
the mortgage money under the preliminary decree. 17 Where an application 
for a final decree is dismissed, a subsequent application is not for a revival of 
the previous application. 18 

13. Mortgagor’s rights before confirmation of sale. —Even before 
the amendment of 1929 it was held that the right of a mortgagor to redeem 
under a mortgage-decree was not lost till the sale was actually held and con¬ 
firmed . 1 Thus it was held that the mortgagor could apply to stop a sale under 
0. 21, R. 69, 2 or have the sale set aside under 0. 21, R. 89. 3 The amend- 
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meat of 1929 gives express legislative sanction to the said view, namely, that 
the mortgagor's right to redeem continues till the confirmation of the sale. 

• In this connection it may be noted that, under S. 89 of the Transfer of 
Property Act, the defendant's right to redeem and the security became both 
extinguished on the passing of the order absolute. 4 The words “as to the 
extinguishment” have been omitted in the present rule with the effect that a final 
decree does not now extinguish the mortgage security or the right to redeem. 5 

Where a period has been fixed for the payment of the mortgage money 
under the preliminary decree, it is not open to the mortgagor to pay the money 
before the date fixed with costs and interest calculated up to the date of pay¬ 
ment only and avoid further liability for costs and interest. 6 

See also the undermentioned case. 7 

14. Payment into Court.—Unlike the provisions of S. 89 of the 
Transfer of Property Act under which the defendant had to pay the mortgage 
money either to the plaintiff or into the Court, this rule provides that it should 
be paid into the Court A But suppose the money is paid out of Court to the 
mortgagee. Then, if such payment is made after the final decree or after the 
order absolute (under the Transfer of Property Act) is passed, 0. 21, R. 2 
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9 Cal W N 171 [Until sale is confirmed mortgage 
subsists], 

(5) Sukhi v. Ohulam Safdar Khan, 1922 P 0 
11 (13): 26 Cal W N 279: 42 Mad L Jour 15: 
65 Ind Cas 151: 24 Bom L R 590: 30 Mad L Tim 
175: 48 Ind App 465: 43 All 469: 14 Mad L W 
162: 1922 Mad W N 445; Muthammal v. Razu 
PiUai, (1918) 44 Ind Cas 753 (756): 23 Mad 
L Tim 106: 1918 Mad W N 251: 7 Mad L W 420; 
Venkata Reddy v. Kunjappa Goundan, 1924 Mad 
650 (653): 47 Mad 651: 46 Mad L Jour 391: 20 
Mad L W 137: 34 Mad L Tim 225: 1924 Mad 
W N 366: 83 Ind Cas 1022; Jnanendra Nath 
Singh Roy v. Shorashi Oharan Mitra, 1922 Cal 28 
(27): 49 Cal 626: 69 Ind Cas 759; Ewaz Ali Beg 
v. Gcnden Lai, (1928) 111 Ind Cas 738: 1928 
Notes 83 (a); Ram Narain v. Sahadeo, 1922 Pat 
181 (182): 1922 P H C 0 174: 3 Pat L Tim 
261: 67 Ind Cas 221: 1 Pat 832 [Person lending 
monoy for paying off the mortgage after final decree 
but before sale is entitled to subrogation 1. But see 
Mahomed Abdul Rahim Khan v. Ram Bharos Ojha, 
1925 All 6 (8) : 22 All L J 825: 5 L R All (Civ) 
596: 83 Ind Cas 1033; Thirukondu EUarayan v. 
Nakonda Rangaswami Aiyar, 1926 Mad 816 (819): 
50 Mad L Jour 612: 49 M&d 691: 96 Ind Cas 
607: 25 Mad L W 258. 

(6) Khuman v. Bholanath, (1905) 1 Nag L R 
106 (107). Sco Rardayal v. Chadamilal, (1885) 

7 All 194 (196): 1884 All W N 332 [Property 
cannot be sold beforo the time fixed by the Court]. 

(7) Sarat Koomari Dasai v. Rari Oharan Pal, 
(1910) 8 Ind Cas 806 (800): 12 Cal L Jour 596 
[Plaintiff dying after date of order for pBymont— 
His heir substituted—Fresh order for payment into 
Court must bo takon before sale takes place]. 

Note 14. 

(1) See Note 16 to Rule 2. ante. 
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will clearly apply and a payment can be certified to the executing Court; in 
the absence of such certification within the limitation period, the executing 
Court will not take cognisance of it. 2 Even if the payment is made after the 
preliminary and before the order absolute or the final decree is passed, the 
Court executing the final decree cannot, by virtue of the provisions of D. 21, 
R. 2, recognise such a payment unless certified. 3 On the question whether 
the Court dealing with an application for a final decree , can recognise such a 
payment, it has been held by the High Court of Madras 4 and the Chief Court 
of Punjab 5 that 0. 34, R. 5 prescribes only one method of payment, namely, 
into Court and that a payment out of Court cannot be recognised. On the 
other hand it was held by the High Courts of Allahabad, 6 Calcutta, 7 Patna 8 
and Rangoon 8 *" and by the Judicial Commissioner’s Court of Nagpur, 9 that 
such a payment could be certified to the Court (though it is not the executing 
Court) under the provisions of 0. 21, R. 2, that therefore a certified payment 
can be recognised, or a payment can be certified by the Court dealing with the 
application to pass a final decree, but that a payment, not so certified within 
the period of limitation prescribed therefor, cannot be recognised. The High 
Court of Patna, 10 the Chief Court of Oudh 10 *" and the Judicial Commissioner’s 
Court of Nagpur l0 ' b have also held that such a payment can be recognised 
under 0. 23, R. 3 as an adjustment of a pending suit, though, in a later case, 11 
the Nagpur Court has disagreed with this view on the ground that 0. 23, R. 3 
cannot apply to a satisfaction of a decree already passed. The High Court 
of Lahore has also held that 0. 23, R. 3 is inapplicable to such a payment. 11 ** 

Even in cases arising under the Transfer of Property Act, there was a 
conflict of opinion, but of a somewhat different nature. It was held by the 


(2) Hiramony Biswas v. Musa Khan, (1910) 7 
Ind Cas 625 (626): 16 Cal L Jour 169 [After 
order absolute]; Nistarini Dasi v. Ka 2 im Ali, 
(1910) 7 Ind Cas 258 (259): 12 Cal L Jour 65; 
Harish Chandra Mondol v. Jagabandhu, (1907) 12 
Cal W N 282 (283): 3 Mad L Tim 202: 7 Cal 
L Jour 581 [After order absolute], 

(3) Sambasiva Iyer v. Thirumalaxramanuja Tha • 
thachariar, (1920) 54 Ind Cas 137 (140): 37 Mad 
L Jour 356; Mahbub Ali v. Md Husain, 1927 All 
710 (711): 104 Ind Cas 419: 25 All L J 823. 

(4) Ramana Qoundan v. Velappa Goundan, 1926 
Mad 1069 (1071): 24 Mad L W 520: 1926 Mad 
W N 662: 97 Ind Cas 989; Singa Raja v. Pethu 
Raja, (1918) 48 Ind Cas 196 (197): 1918 Mad W 
N 809: 35 Mad L Jour 579: 8 Mad L W 497: 
24 Mad L Tim 501: 42 Mad 61; Adnri Sanyasi 
v. Nookalamma, 1931 Mad 592 (594. 595): 131 
Ind Cas 487: 54 Mad 708: 34 Mad L W 556 
[1925 Mad 80 held overruled by 1930 Mad 105], 
See, however, Viswanatha v. Ohinnukutti Amma. 
1932 Mad 115 (119): 1931 Mad W N 1141: 34 
Mad L W 635: 62 Mad L Jour 272: 135 Ind 
Cas 535: 55 Mad 320 [Whore mortgagor and mort¬ 
gagee settle out of Court and roport to the Court, 
preliminary decree ceases to exist]. 

(5) Banarsi Das v. Nathu Mai, (1912) 16 Ind 
Cas 987 (987): 281 Pun W R 1912: 12 Pun Re 
1913: 276 Pun L R 1914; Mt Durga Devi v. Nand 
Lai, 1932 Lah 231 (232): 33 Pun L R 138: 136 
Ind Cas 732 [Payment out of Court—Not recog¬ 
nisable under O 21, R 2 or 0 23, R 3], 

(6) Ramji Lai v. Karan Singh, (1917) 40 Ind 


Cas 424 (424): 15 All L J 448: 39 All 532; 
Sital Singh v. Baijnath , 1922 All 383 (384): 20 
All L J 602: 44 All 668: 75 Ind Cas 485. 

(7) Piran Bxbi v. J it end ra Mohan, (1917) 40 
Ind Cas 845 (846): 25 Cal L Jour 553: 21 Cal 
W N 920. 

(8) Mangar Sahu v. Bhatoo Singh, (1920) 57 
Ind Cas 473 (475): 1 Pat L Tim 416: 5 Pat L 
Jour 672. 

(8-a) See Ahmed Rahman v. A L A R Chettiar 
Firm. 1928 Rang 194 (195): 6 Rang 285: 110 
Ind Cas 873. 

(9) Dulichand v. Goreylal , 1925 Nag 49 (49): 
20 Nag L R 122: 83 Ind Cas 162; Mt Bayabai 
v. Purshottam, (1915) 27 Ind Cas 919 (920): 11 
Nag L R 16. 

(10) Jogendra Prasad Narain Singh v. Qouri 
Sankar Prasad Sahu, (1917) 40 Ind Cas 138 
(138) : 2 Pat L W 66: 2 Pat L Jour 533. 

(10*a) Tirloki Nath Dube v. Sadhu Ram Teimri. 
1927 Oudh 275 (276): 1 Luck Cas 63: 102 Ind 
Cas 428 [Suit for redemption], 

(10-b) Dharam Singh v. Ganesliram, (1918) 43 
Ind Cas 399 (400) Nag. 

(11) Dulichand v. Goreylal, 1925 Nag 49 (49) : 
20 Nag L R 122: 83 Ind CaR 162. 

(11-a) Durga Devi v. Nand Lai, 1932 Lah 231 
(232): 33 Pun -L R 138: 136 Ind Cas 732. 
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Allahabad High Court and the Judicial Commissioner’s Court of Oudh, that 
a proceeding under S. 89 of that Act for obtaining an order absolute was a 
proceeding in execution, and, therefore, the Court dealing with an application 
for an order absolute, being an executing Court could not recognise a payment 
after the preliminary decree unless it had been certified within time. 12 The 
High Court of Calcutta, on the other hand, held that a proceeding for an order 
absolute is not one in execution, and that the Court dealing with such applica¬ 
tion can recognise such payments, especially as S. 89 expressly provided that 
payment may be to the plaintiff or into the Court. 13 

Where the decree is not one under R. 4, as in the case of a compromise 
decree, It. 5 does not apply and the Court can recognise payments made out 
of Court, 14 see also the undermentioned cases. 15 

15. Return of documents relating to property. —Where the preli¬ 
minary decree does not provide for the payment of damages by the plaintiff 
to the defendant if the plaintiff fails to deliver all the documents relating to 
the mortgaged property as directed by the decree, the Court cannot grant such 
relief by way of execution. The mortgagor may sue separately for damages. 1 

16. Dismissal of mortgagee’s application for final decree.—0. 34, 
R. 5 requires only that the plaintiff should apply for a final decree. His 
subsequent absence is not any ground for dismissing his application. If it is 
dismissed on this ground, it should be set aside and a final decree passed. 1 
The Court can also entertain a fresh application for final decree in such a case. 2 
An application for final decree cannot be dismissed for failure to give list of 
properties in respect to which the final decree was prayed for, or for a wrong 
calculation of interest 3 

17. “Directing that the mortgaged property or a sufficient part 
thereof be sold. ’’—As to the Court’s powers to direct the order in which the 


(12) llakim Singh v. Ram Singh , (1908) 30 
All 248 (250): 1908 All W N 103: 5 Aft L J 
272; Sheorani v. Chanderpal , (1910) 6 Ind Cas 
1000 (1001): 13 Oudh Cas 137. See Badri 
Narayan v. Kunj Behari Lai, (1913) 18 Ind Cas 
731 (732): 35 All 178: 11 All L J 224. 

(13) Pramatha Chandra Roy v. Khetra Mohan 
Chose, (1902) 29 Cal 651 (653); Nietarini Daei 
v. Rasim Ali, (1910) 7 Tnd Cas 258 (259): 12 
Cal L Jour 65; ffatem Ali Khundakar v. Abdul 
Gaffur Khan , (1903) 8 Cal W N 102 (104).’ 

(14) Sital Singh v. Baijnath Prasad , 1922 All 
383 (384): 20 All L J 602: 44 All 668: 75 Ind 
Cas 485; Mangar Sahu v. Bhatoo Singh, (1920) 
57 Ind Cas 473 (474): 5 Pat L Jour 672: 1 Pat 
L Tim 416. 

(15) Shamal Dhone Dtitt v. Rakhimoni Debi. 
(1910) 6 Ind Cas 323 (325): 13 Cal L Jour 459 
| Mortgagee in possession as receiver must account 
for rents and profits before he can obtain order 
absolute for salel ; Oujadhur v. Naik Paurcc, 
(1882) 8 Cal 528 (529) [Payment into Court 
within a certain time ordered—It is sufficient com¬ 
pliance if judgment-debtor brings the money into 
Court within the time fixed and diligently takes 
tho necessary stops for actual payment into the 
Treasury); Muhammad Akbar v. Abdul Aziz, 
1898 All W N 105 (106) [Preliminary decree 
providing that plaintiff should redeem certain prior 
mortgages—PlnintifF paying tho money into Court 


but subsequently withdrawing it—Payment is 
illusory J. 

Note 15. 

(1) Marathsivaraman Nair v. Seshu Patlar, 
1922 Mad 299 (300): 42 Mad L Jour 356: 16 
Mad L W 589: 70 Ind Cas 529 [Quaere .— 

Whether the decree In the absonco of specifica¬ 
tion of documents to be delivered was not too 
indefinite for execution). 

Note 16. 

(1) Jodhu v. Ookaran , 1925 All 622 (623): 
47 All 546: 23 All L J 405: 87 Ind Cas 225; 
Chandra v. Amir , 1927 All 439 (440): 25 All 
L J 437: 101 Ind Cas 676: 49 All 592. See also 
Yenkatarama v. Marudachela, 1931 Mad 795 
'796, 797): 1931 Mad W N 1002: 135 Ind Cas 
347 [Dismissal for not taking steps as ordered 
—Period of three months under O 9, R 5 not 
given— Ultra vires ). 

(2) Ahmad Khan v. Oaura , (1918) 48 Ind 

Cas 518 (519): 10 All L J 143. See also Sri - 
ramulu v. Sriramulu, 1933 Mad 55 (56) : 63 Mad 
li Jour 719: 36 Mad L W 638: 1932 Mad W N 
1191: 140 Ind Cas 324 [Dismissal for non-pay¬ 
ment of batta—Fresh application allowed under 
O 9, R 4 and S 141]. 

(3) Chandra Shekhar v. Amir Begam, 1927 
All 439 (440): 49 All 592: 25 All L J 487: 
101 Ind Cas 676. 
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mortgaged properties arc to be sold, see Note 10 R. 4 and the undermentioned 
ease. 1 But the Court cannot overrule any specific provisions in the mort¬ 
gage-deed itself concerning the matter. 1 * 

Where the mortgaged property has been compulsorily acquired by the 
Government under the Land Acquisition Act, the rights of the mortgagee are 
transferred to the compensation awarded under the Act. 2 


Similarly, where a share in .joint family property has been mortgaged, 
and subsequent thereto there is a bona fide partition of family properties in 
which the specific property mortgaged is allotted to another co-parcener, the 
mortgagee can only proceed against the property allotted to his mortgagor. 3 
A-mortgagee cannot release from his claim any portion of the properties so as 
1o prejudice the persons interested in the other portions. 4 

Where the judgment-debtor contends that the decree refers to some 
other property than the one proceeded against by the judgment-creditor, it is 
for him to show which that property is. 5 


18. Power to enlarge time.- -li. 4 as amended by Act, XXI of 1929 
empowers the Court to enlarge the time fixed for payment of the mortgage 
money under a preliminary decree. This renders obsolete the cases 1 before 
Act XXI of 1929 which held that as there was no provision in R. 5 (as there was 
in R. 3 or R. 8) for enlargement of time, the Court had no power to enlarge 
the time fixed by a preliminary decree for payment. 


Where a preliminary decree is appealed from but the appellate decree 
merely confirms the lower Court's decree, the time fixed for payment by the 
lower Court’s decree is not in any way extended. 2 See Note 9 to S. 148. 


19. Effect of sale under mortgage decree. —The effect of a sale undei 
an ordinary money-decree is to vest in the purchaser the right, title and inter¬ 
est of the judgment-debtor. But a sale under a mortgage-decree passes the 


0. 34, R.5, 
Notes 
17-19. 


Note 17. 

(1) Ghasi Ram v. Ram Dial, 1931 All 657 
(658, 659): 132 Ind Cas 807: 1931 All L J 
1007 [Order in which properties are to be sold— 
Raised in issue and found against—Not provided 
for in preliminary decree—Not to bo incorporated 
in final decree). 

(1-a) Jatadhari Singh v. lialdeo Lai . (1919) 51 
Ind Cas 444 (446): 4 Pat L J 207. 

(2) Debendra Nath v. Abdul Ahmad, (1909) 
1 Ind Cas 264 (278): 10 Cal L Jour 150; 
Jatyni v. Amar Krishna, (1907) 6 Cal L Jour 
745. 


Note 18. 

(1) Ganga Ratan v. Chandika Prasad . 1924 
Oudh 179 (179): 74 Ind Cas 573; Chenniah 
Chett% v. 1/ami, (1911) 9 Ind Cas 771 (772): 
4 Bur L Tim 43; Durgn Bharuthi v. Andesh Rai, 
(1911) 11 Ind Cas 528 (529): 14 Oudh Cas 
147: Rafn. Ram v. Chunni Lai, (1897) 19 All 
205 (207): 1897 All W N 47; Taniram v. (7am- 
nan, (1900) 24 Bom 300 (302): 1 Bom L R 
821: Ram Golain Lai Sahu v. Chotvdhry Babu 
Barsati Singh, (1906) 10 Cal W N 910 (912)- 
Kashi Prasad v. Sheo Sahai, (1897) 19 All 186 
(188); 1897 All W N 12; Narendra Bahadur 
v. Afudhya Prasad, (1910) 13 Oudh Cas 28- 
Bholanath v. Kanti Chandra, (1898) 25 Cal 311 
(312): 1 Cal W N 671. 


(®) J ° v SanTcari v. Bharat Chandra, (1899) 
26 Cal 434 (438): 3 Cal W N 209; Hem Chun- 
v. Thalcomoni, (1894) 20 Cal 533 (535); 
fJakvm Lai y. Ran\ Lai, (1907) 6 Cal I, Jour 
lA$V^Lak*hman v. Onpal, (1899) 23 Bom 

< 4 > Ali v. Baijnath, (1906) 33 Cal 613 

(«22): 3 Cal L Jour 576: 10 Cal W N 551. 

(5) Bhugobat Singh v. Ram Adhin, (1874) 22 
Nuth W R 330 (331). 

C.P.fl.—331 


12 ) Thathara Nannabha Kuppal Ohethi v 
Knshnamrnal, (1912) 16 Ind Cas 799 (799): 

14 Mad L Tim 194. See Maqbxd Ahmad v. 

t'ateshri Partab Narain Singh. 1929 All 677 
(680): 1929 All L J 926: *118 Ind Cas 670 
[Appellate Court affirming decree is not bound to 
e . x **? d piod J : Uaung Yan v. Katharasan. 
1921 U B R 5 (7) : 4 U B R 1: 63 Ind 
«t 8 Jj 9 Axed in preliminary decree is not 

affected by appeal]. See Datdat Jugjivan v. 
Bhukandas, (1889) 11 Bom 172 (173): 11 Ind 
Jur 2_9 [Held, Appellate Court intended that 
period should be computed from its decree]. 
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interests both of the mortgagor as well as of the mortgagee. 1 Where the 
mortgagee has waived his claim against a particular mortgagor, the sale does 
not operate on the rights of that mortgagor. 2 

Any enlargement which takes place in the interest of the mortgagor 
subsequent to the final decree enures for the benefit of the auction-purchaser. 3 

On the other hand, he is liable to pay the Government Revenue accruing due 
on the property after the purchase. 4 

A mortgagee-decree-holder purchasing the mortgaged property in exe¬ 
cution of his decree is not bound to give credit to the mortgagor for the market- 
value of the property but only for the actual price for which he purchased it. 5 

A mortgagee who himself purchases the mortgaged property in exe¬ 
cution of his decree for sale becomes the owner of the property and cannot 
maintain, as against subsequent purchasers, the position that the mortgage 
still remained an encumbrance. 5 "* 

See also the undermentioned cases. 0 

20. Execution of final decree for sale. —Proceedings for sale under 
a final decree or under an order absolute are proceedings in execution. 1 
Consequently, the Court executing the final decree cannot go behind the 
decree.- though, by consent of parties, accounts not allowed by the decree 
can be taken in execution. 3 A mere preliminary decree under R. 4 is in- 


Note 19. 

(1) Venkatanarasammah v. Ramiah, (1878*80) 

2 Mad 108 (112); Perumal v. Kaveri, (1893) 
16 Mad 121 (125. 126): 2 Mad L Jour 281; 
Desai LaUubhai v. Mundas, (1896) 20 Bom 390 
(393); Karamat Ali v. Gorakhpur Bank, Ltd, 
1922 All 495 (496): 44 An 488: 20 All L J 

337: 67 Ind Cas 29; Nand Eishore v. Shadi 

Ram, 1926 A11 457 (459): 24 All L J 519: 96 
Ind Cas 137; Ma Saw Tint v. Abdul Bari, 1929 
Rang 183 (183): 119 Ind Cas 222. But see 
Ram Saheni Lai v. Janki Prasad, 1931 All 466 
(480): 1931 All 1* J 729: 134 Ind Cas 1 P B; 
Pratap Bahadur Singh v. Maheshu'ur Baksh 
Singh, (1909) 12 Oudh Cas 45 (51): 2 Ind Cas 
52; Kalipada Mukerji v. Basanta Kumar Datta, 
1932 Cal 126 (131 to 133): 35 Cal W N 877: 

59 Cal 117: 138 Ind Cas 177 (Purchase by 

puisne mortgagee in prior mortgagee’s suit—Right 
of redemption of mortgagor is extinguished though 
puisne mortgagee gets subrogated to plaintiffs 
rightal. See also Asia Khatun v. Nurjahan 
Khatun, (1932) 36 Cal W N 955 (959): 59 Cal 
1464: 1933 Col 39 (42. 43). See also Daud 
Bahadur Singh v. Deonandan Prasad Singh, 
(1918) 43 Ind Cas 915 (916): 4 Pat L W 108: 
1918 Pat H C C 69 [Mortgage decrees in favour 
of same mortgagee under successive mortgages— 
Purchase by him under prior mortgago dccree-^- 
Subsequent oncumbranco over the property sold is 
destroyod ]. 

(2) Nga Hu v. Palaniappa, (1911) 12 Ind 

Cos 199 (200): 4 Bur L Tim 242. 

(3) Vmes v. Zahur , (1891) 18 Cal 164 (176, 
177): 17 Ind App 201: 5 Sar 507 P C; Ajij- 
nddin v. Budan, (1895) 18 Mad 492 (495). 

(4) Bhawani Kumar v. Mathura Prasad Singh, 
(1912) 16 Ind Cas 210 (212): 16 Cal W N 
985: 23 Mad L Jour 311: 12 Mad L Tim 352: 
1912 Mad W N 944: 14 Bom L R 1046: 16 
Cal L Jour 606: 40 Cal 89: 39 Ind App 228 
P 0. 


(5) Md Hasen Ali Khan v. Thakur Dharam 
Singh , (1896) 18 All 31 (32); 1895 AN W N 
144. 

(5-a) Indra Narain y. Tarini Prosad, 1926 
Cal 165 (166, 167): 90 Ind Cas 746. 

(6) Chiraunji Lai v. Ishwar Das , 1930 All 578 
(579): 128 Ind Cas 755 (Pinal decree for sale 
containing no exemption of particular property 
sold—Subsequent correction of decree does not 
affect validity of sale] ; Baldeo v. Fakhruddin, 
(1905) 27 All 62 (66): 1 All L J 402 [Judg¬ 
ment-debtor standing by and allowing salo to take 
placo is estopped from questioning validity of sale]. 

Note 20. 

(1) Sped Fida Husain v. Kailasa, (1900) 3 
Oudh Cas 1 (7). 

(2) Ramjas v. Sheo Prasad, (1906) 28 AN 193 
(195); 2 All L J 640: 1905 AN W N 241; 
Basdso v. Sheo Adhin, (1898) 1 Oudh Cas 49 
(51); Sita Nath tfnfca Bonik v. Madan Mohan Das, 
(1918) 43 Ind Cas 22 (28) Cal; Abbas Ali v. 
Gulab Rai, 1930 All 520 (520): 121 Ind Cas 
818 [Final decree passed by Court having juris¬ 
diction cannot be contested by judgment-debtor 
who remains absent on notice being served]; 
Bhagwan Das v. Mansumrat Das, 1901 All W N 
23 (23) [Decree cannot bo executed against per¬ 
son not namod therein]; Brij Raj v. Ramcshwar, 
(1917) 42 Ind Cas 625 (627): 2 Pat L W 208 
[Final decree providing for interest which was 
disallowed by the preliminary decree—Remody of 
judgment-debtor is by appeal and not objection in 
execution]; Sant Bakhsh v. Bhagwandin Singh , 
1931 Oudh 121 (122): 8 Oudh W N 142: 131 
Ind Cas 435. 

(3) Lodd Govinda Doss v. Rajah of Karvetnagar , 
(1915) 30 Ind *Ca8 357 (363): 29 Mad L Jour 
219. 
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capable of execution it is only the final decree that can be executed. 4 But 
where, in a case under the Transfer of Property Act, a decree was executed 
without an order absolute having been obtained, and the judgment-debtor 
did not raise any objection to such course at the proper time, it was held that 
he was estopped from raising the contention subsequently that the decree was 
not executable. 5 A decree for sale providing in terms that the rights of 
prior mortgagees should not be prejudiced is not incapable of execution. 6 

No attachment is necessary before sale under a mortgage decree 7 and, 
consequently, 0. 21, R. 58 does not apply to claims preferred against the 
execution of mortgage-decrees. 8 Under S. 20 of the Oudh Laws Act (XVIII 
of 1876) the restrictions imposed by S. 60 of the Code are applicable to mort¬ 
gage-decrees also. 0 

The transferee of the mortgagor’s interests after the final decree is not 
a necessary party to the execution-proceedings. 10 

A Court can sell under a mortgage-decree only the property com¬ 
prised in the mortgage, 11 and the mortgagee, cannot, in execution of his 
mortgage-decree , seek any remedy against the other properties of the mort¬ 
gagor . 12 

Proceedings for execution of a final decree for sale can be stayed 
under 0. 41, R. 6 of the Code. 13 

0. 21, R. 83, of the Code, does not, under the express terms thereof, 
apply to mortgage-decrees. 14 

21. Transfer of final decree.—A transfer of a final decree for sale 
does not require registration. 1 

22. Injunction restraining mortgagor from receiving income of 
mortgaged property .—After a final decree for sale has been passed in a 
mortgage suit, the Court has no power to grant an injunction restraining 


(4) Bansidhar v. Abu Talib Khan, (1905) 8 

Oudh Cas 75; Arwibati Euman v. Ram Niranjan, 
(1920) 58 Ind Can 299 (299): 2 Pat L Tim 
38; Subrahmanyam v. Narayana, (1899) 9 Mad 

L Jour 349 (350) [Case before Code of 1908— 
Decree not executable till order absolute J. 

(5) Inayal-vl-Rahman v. Sadik Husain , (1902) 
5 Oudh Cas 251 (254): Dhani Ram v. JIurdeo 
Das , 1890 All W N 223 (224); Narasxma v. 
Venkatanarasayya , (1906) 15 Mad L Jour 418. 
RayUu v. Narayana, (1900) 10 Mad L Jour 205 
(206). 

(6) Hasebazad Singh v. Lalsa Singh, (1916) 
35 Ind Cas 152 (158): 14 All L J 324. 


(7) Daya Ohand v. Hem Chand, (1879-80) 4 
Bom 515 (520) F B; S R MAN Muf/mppa 
Ohetty v. S A R if Palaniappa Ohelty, (1903-04) 
2 L B R 138 (139); Muhammad Husain i v. 

Muthu Ohettiar, (1915) 30 Ind Cas 280 (281); 
2 Mad L W 689. 


(9) Syed Fida Husain v. Kailasa, (1900) 3 
Oudh Cas 1 (7). 

(10) Zahural Hasari v. Badri Narain, 1930 
All 597 (599): 1930 All L J 1302; Ram Charan 
v. Eanhai Lai, (1921) 63 Ind Cas 144 (144) 
All. 

(11) Radha Krishna Chanderji v. Ram Baha¬ 
dur, (1918) 43 Ind Cas 268 (271): 16 All L 
J 33: 23 Mad L Tim 26: 4 Pat L W 9: 34 
Mad L Jour 97: 7 Mad L W 149: 22 Cal W N 
330: 27 Cal L Jour 191: 1918 Mad W N 163: 
20 Bom L R 502. See also Ram Chander v. 
Rondo, (1900) 22 All 442 (444): 1900 All W N 
155 [Even though mortgage decree erroneously 
includes non-hypothecated properties also]. 

(12) See Allahabad Bank. Ltd v. Raja Pratab 
Bahadur Singh, (1902) 5 Oudh Cas 108. 

(13) Rup Narain v. Gokal Ohand. 1929 Lah 
552 (552): 30 Pun L R 371; 117 Ind Cas 88. 


(8) Muhammad Tahya v. Lalla Dei. 1906 All 
W N 62 (63); Rundan Lai v. AUah liaksh. 
1932 Lah 618 (618): 33 Pun L R 868 See 
also Surt/anarai/ana v. Ramachendrudu, 193 ~ Mau 
716 (718, 719): 139 Ind Cas 452 [Rent decree 
under Estates Land Act which gives first charge 
Is not a mortgage decree; so a claim is sustain¬ 
able]. 


(14) See also Note 8 to R 4 of O 34. But 
see Chandika Bakhsh v. Brij Behan Lai, (1900) 
3 Oudh Cas 42 (46) [Submitted not correct]. 

Note 21. 

(1) Durga Prasad v. Jakhoo Ram, 1925 Oudh 
399 (399): 2 Oudh W N 70: 86 Ind Cas 591: 
12 Oudh L J 109: 28 Oudh Cas 382, 


O 34, R. 5, 
Notes 
20 — 22 . 
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O. 34, R.5, 
Notes 
22- -26. 


SCH. 


the mortgagor from receiving the income of the mortgaged property. It 
can only bring the property to sale. 1 

23. Construction of mortgage-decree.— See the undermentioned 

eases. 1 

24. Appeal.—An appeal lies from a filial decree for sale as from any 
other decree. Such decree is therefore not open to revision under S. 115. 1 

An order rejecting an application for a final decree amounts to a dis¬ 
missal of the suit and. as such, is appealable as a decree. 2 

A decision as to the order in which the mortgaged properties should 
be sold may amount to a decree if it affects the rights of co-defendants inter se* 

See S. 97, Notes 1 and 5 also in the question as to whether, when, 
and how far, a preliminary decree can be attacked in an appeal from a final 
decree. 

25. Court-fee.—An appeal from a final decree for sale should be 
stamped with an ad valorem Court-fee and not as an appeal from an order . 1 
Similarly, the Court-fee on an appeal against an order rejecting an application 
for a final decree is ad valorem on the amount claimed. 2 

Sec also Note 7 to S. 97, ante. 

26. Costs not recoverable from mortgagor personally.—In the 

absence of anything to the contrary in the decree itself the costs awarded 
against a mortgagor in a mortgage suit form part of the mortgage money and 
cannot be recovered personally from the mortgagor. 1 .But see the under- 


Noto 22. 

(1) Muhammad Inamidlah v. Narain , (1915) 

29 Ind Cas 601 (602): 13 Ail L J 565: 37 All 
423. 

Note 23. 

(1) Bapamma Rao v. Vira Pratap, (1896) 

19 Mad 249 (254): 23 Ind App 32: 6 Mad 

Jj Jour 53 P C; Sami Gurukkal v. Thirupathiya 
PiUai, 1924 Mad 193 (196): 18 Mad L W 288: 
72 Ind Cas 798; IJanmani Timaji v. Raghavendra, 
(1920) 58 Ind Cas 221 (222. 223): 22 Bom 

Ii R 650: 44 Bom 981; Dcbi Oharan v. Pirbhu 
Din , (1881) 3 All 388 (390): 1881 All W N 
43 F B; Ram Prasad v. Raghunandan, (1881) 3 
All 239 (243); Janki Prasad v. Baldeo , (1881) 3 
All 216 (219); Uarsukh v. Maghraj , (1878-80) 2 
All 345 (349): Thaman Singh v. Qangaram, 

(1878-80) 2 All 342 (344, 345); Ram Ghandcr 
v. Kondo, (1900) 22 All 442 (444): 1900 All 

W N 155 [Mortgage decree as per plaint wrongly 
including non-hypothecateri properties also— 
Held intention was only to decree against hypothe¬ 
cated properties specified in the plaint); Mahadeo 
Prasad v. Jaikaran. 3933 Oudh 1 (3) : 9 Oudli 
W N 1128: 14 3 Ind Cas 183 [Mortgaged pro¬ 
perty ordinarily means hypothoca—If any part is 
found invalid, it will bo oxcluded from the 
decreeJ. 

Note 24. 

(1) Kumar Ganganand v. Pirthichand, (1920) 
5 Pat L Jour 342; Pramatha Ohandra Roy v. 
fxlirlru Mahan Glm.se, (1902) 29 Cal 651 (653, 
654); Bcrhu Singh v. Bicharam Sahu, (1909) 1 
Ind Cas 677: 10 Cal L Jour 91 [Order absolute 
for sab* under S 89 is appealable as a final decree). 
See MaUikarjunadu Seth v. Lingamurti Pantulu, 


(3002) 25 Mad 244 (263): 12 Mad L Jour 
279; Ktdar v. Lalji, (1890) 12 All 61 (62): 
1889 All W N 198 F B [Order absolute under 
S 89, Transfer of Property Act, being one * in 
execution is appealable under S 244 (now S 47) 
of the Code]. 

(2) Subbalakshmi v. Ramanufan, (1919) 48 

Ind Cas 298 (298): 1918 Mad W N 792: 36 
Mad L Jour 552: 8 Mad L W 526: 24 Mad L 
Tim 486: 42 Mad 52; Bhutnath Jana v. Tara 
Ohand Jana, 1921 Cal 551 (552) : 33 Cal L Jour 
115: 25 Cal W N 595: 59 Ind Cas 177; Nathu 
Mai v. Ude Ram, 1932 Lah 214 (215) : 83 Pun 
L R 56: 137 Ind Cas 273. 

(3) Mccnak8hieundaram v. Ohokkalinga , 1929 

Mad 506 (507): 55 Mad L Jour 624: 1929 
Mad W N 283: 1929 Mad W N 200: 29 Mad 
L W 855: 120 Ind Cas 849; Mirza Quaiscr Beg 
v. Sheo Shankar , 1932 All 85 (89); 1931 All 
L J 108: 129 Ind Cas 708: 53 All 391. 

Note 25. 

(1) Jankibai v. Ohinna, (1920) 57 Ind Cas 
579 (580): 22 Bom L R 811; Bajrangi Lai v. 
Mahabir Kunwar , (1913) 21 Ind Cas 498 (498): 
11 All L J 801: 35 All 476. 


(2) Mu86ammat Mathura Kuar v. Lai Singh, 
(1920) 57 Ind Cas 67 (69): 2 U P L R (All) 
369; Oharu Ohandra Milter v. Bagirath. Pershad, 
(1906) 12 Cal W N 1028 (1029). 

Note 26. 

(1) Muhammad, v. Banki Lai, 1924 All 104 
(104): 45 All 630: 21 All L J 617: 4 L.R 
(All) Civ 301; 73 Ind Cas 950; Ramaswami 


I 


Final Decree in Suit for Sale 


2645 


mentioned cases. 2 

27. Dekhan Agriculturists’ Relief Act.—A decree for sale upon a 
mortgage under S. 15 (6) of the Dekhan Agriculturists’ Relief Act is not a 
decree nisi and no final decree is necessary before it can be enforced. 1 But 
the award of a conciliator under S. 44 of the Act was held to be not exempt 
from the requirements of S. 89 of the Transfer of Property Act. 2 

28. Limitation for application for execution of final decree.— 

Art. 182 of the Limitation Act applies to an application for the execution of 
a final decree for sale passed under this rule; 1 and time runs under that article 
from the date of the final decree. 2 But when there has been an appeal, time 
runs from the appellate decree. 3 Where an appeal to the Privy Council is 
dismissed for non-prosecution, the executable decree is that of the lower Court 
and Art. 182 applies. 4 See also the undermentioned case. 5 

29. Nature of proceedings for final decree.—There was a conflict of 
decisions, before the coming into force of the present Code of Civil Procedure, 
as to whether proceedings for order absolute under S. 89 of the Transfer of 
Property Act were proceedings in execution of the decree under S. 88 or pro¬ 
ceedings in the suit itself, some cases taking the former view 1 and others 
taking the latter view. 2 This conflict is now settled under the new Code 


0. 34, E-6, 
Notes 
26—29. 


r 


Nayaker v. Chinnathay animal, 1928 Mad 604 
(606): 109 Ind Cas 63 [Question is one of con¬ 
struction of mortgage decree in each case) ; Sheo 
Dar8han v. Beni Chaudhri, 1926 All 424 (425) : 
24 All L J 424: 94 Ind Cas 872: 48 All 425; 
Matukdhari v. Ramdas, (1917) 38 Ind Cas 214 
(215): 2 Pat L Jour 51; Dambar Singh v. Kal 
yan Sinyh , (1918) 43 Ind Cas 557 (559): 40 
All 109: 15 All L J 914; Maqbal v. Lalta, (1898) 
20 All 523 (526): 1898 All W N 157; Raj 
Kumar v. Sheo Narayan, (1908) 35 Cal 431 
(433): 12 Cal W N 364: 8 Cal L Jour 152; 
Kamalamma v. Komandvr, (1907) 30 Mad 464 
(465): 17 Mad L Jour 317: 2 Mad L Tim 359; 
Kannu Lai v. Bhagwan Das, 1931 All 124 (125): 
129 Ind Cas 554. 

(2) Ilet Ram v. Dat Prasad Singh, 1926 All 
68 (69): 6 L R (All) Civ 530: 88 Ind Cas 829 
[Costs subsequent to final decree need not be 
added to mortgage money 1; Amina Bibi v. Ram 
Shankar, (1919) 50 Ind Cas 730 (731): 41 
All 473: 17 All L J 582; Ramakrishna v. Raghu- 
natha , 1931 Mad 272 (272): 33 Mad L W 263: 
131 Ind Cas 151 [Purchaser of equity of redemp¬ 
tion—Frivolous defence in the mortgage suit— 
Court can make him personally liable for costs 
of mortgagee). 

Note 27. 

(1) Kashinath Vinayak Bhave v. Rama Daji 
Kale, (1917) 37 Ind Cas 255 (256): 40 Rom 
492: 18 Rom L R 475; Suklya v. Suklal, 1924 
Bom 169 (170): 48 Rom 172: 25 Rom L R 
1214: 81 Ind Cas 684. 

(2) Bhagwan Ramji Marwadi v. Dana, (1901) 
23 Bom 644 (650): 1 Bom L R 136. 

Note 28. 

(1) Somar Singh v. Deonandan, 1927 Pat 215 
(217): 8 Pat L Tim 379: 102 Ind Cas 811: 6 
Pat 780; Amolak Ohand v. Sharat Chandra, 
0911) 11 Ind Cas 943 (945): 38 Cal 913: 
16 Cal W N 49. 

(2) Mahabir Prasad v. Sital Singh, (1897) 19 


All 520 (521): 1897 All \V N 137; Ashfaq 
nusain v. Gauri Sahai, (1911) 9 Ind Cas 975 
<977) : 33 All 264: 15 Cal \V N 370: 8 All 
L J 332: 13 Cal L Jour 351: 9 Mad L Tim 380: 
13 Bom L R 367: 4 Bur L Tim 121: 21 Mad 
L Jour 1140: 38 Ind App 37: 1911 Mad W N 
177 P C; Ramastvamy Iyengar v. Chinnathambi 
Ghetty . (1913) 18 Ind Cas 10 (10) Mad [Decree 
under S 88. Transfer of Property Act—Time runs 
from order absolute for sale under S 8t), as till 
then, there is no executable decree). But see 
Appiah v. Rami Reddi, (1906) 16 Mad L Jour 
503 (504): 1 Mad L Tim 294 [Decree under 
S 88 is capable of execution and application 
under S 89 is application for execution and time 
begins to run from the date of the decree and 
not from the date of the order absolute for sale]. 

(3) Kristnama Chariar v. Manyamwul, (1903) 
26 Mad 91 (92). 

(4) Batuk Nath v. Mt Munni Dei, 1914 P C 

65: 36 All 284: 41 Ind App 104: 12 All L J 
596: 16 Roru L R 3G0: 19 On! L Jour 574: 18 
Cal W N 740: 27 Mad L Jour 1: 16 Mad L 

Tim 1: 1 Mad L W 729: 1914 Mad \V N 437: 

23 Ind Cos 644 (645) P C. 

(5) Apputh v. Rami Reddi, (1906) 16 Mad L 
Jour 503 (504) : 1 Mad L Tim 294. 

Note 29. 

(1) Raj Kumar v. Biseshar, (1894) 16 All 

270 (273): 1894 All W N 20; Mahabir v. Sital. 
(1897) 19 All 520 (521): 1897 All W N 137; 
Ali Ahmed v. Naziranbibi . (1902) 24 All 542 
(544): 1902 All \V N 160; Baldeo v. I bn Jlydar, 

(1905) 27 All 625 (627): 1905 All W N 136: 

2 All L J 371 ; Singaravclu Pillai v. Santhana 
Krishna Mudaliar, (1915) 31 Ind Cas 9 (9): 
1915 Mad \\ N 643. 

(2) Jehangir Oowasfi v. The nope Mills. Ltd, 
(1909) 33 Bom 273 (277): 10 Rom L R 1057: 
2 Ind Cas 296; Mahomed v. Bai Cooverbai, 
(1904) 6 Roin L R 1043 (1048); Pvrna Chandra 
Mandal v. Radha Nath Dass. (1906) 33 Cal 
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O. 34, R.5, w luch makes it clear that a decree under R. 4 is incapable of execution 3 and 

oo—on that the P roceedin g s under R - 5 are proceedings in the suit itself for a supple- 
zy oU. mental decree and not proceedings in execution. 4 Hence, the provisions of 

0. 22 apply to proceedings for final decree. 5 Similarly, the doctrine of lis 
pendens applies to such proceedings.® But 0. 1, R. 10 refers to a stage not 
concluded by a decree and hence does not apply to proceedings for final decree 
so as to enable the addition of persons who were not parties to the preliminary 
decree as parties to the proceedings for final decree. 7 

30. Joint decree-holders.—One of several joint decree-holders cannot 
certify satisfaction of the decree beyond his own interest in the decree so as 
to bind the other decree-holders. 1 

Under the Transfer of Property Act, where a joint decree under S. 88 
of the Act was passed in favour of several persons, some of them could apply 
for an order absolute in favour of all. 2 


0. 34, R.G. 


R. <3. [New. Act IV of 1882, S. 90 (1)] Where the net 

proceeds of any sale held under the last preced- 

au® e o 0 n Te mortg!gL all in rule are found insufficient 10 to pay the 

suit for sale. amount due 11 to the plaintiff, the Court, on 

application by him may, if the balance is 
legally recoverable 12 from the defendant 6 otherwise than out 
of the property sold, 13 pass a decree for such balance. 3 


867 (870): 4 Cal L Jour 141; Akikunnissa 
Bibee v. Ifonp Lai Das, (1898) 25 Cal 133 (135); 
Ajudhia Pcrshad v. Balden Singh, (1894) 21 Cal 
818 (823). See also the following cases in 

which it was held that till order absolute for sale, 
there was no executable decree] ; Ram Lai v. 
Narain, (1890) 12 All 539 (541): 1890 All \V 
N 97; Tara Prasad v. Bhobodeb Ray, (1895) 
22 Cal 931 (934): 23 Jnd App 75: f> Mad L 
Jour 181: 7 Sar 41 P C; Jchangir Oowasji y. 
The Hope Mills Co, Ltd, (1909) 2 Ind Cas 296 
(296): 33 Bom 273: 10 Bom L K 1057; Bansi- 
dhar v. Talib, (1905) 8 Oudh Cas 75 (76); 

Chunni Lai v. Abdul Ali Khan, (1901) 23 All 
331 (334): 1901 All W N 91. 

(3) Bulker lire v. 3 Id Urn mar, 1926 Mad 415 

(416): 50 Mad L Jour 39: 1926 Mad W N 
143: 93 Ind Cas 99; Kanniah Naidu v. Chen - 
gamma Xaidu, (1916) 32 Ind Cas 981 (981) 

Mad. 

(4) Bhutnath Jana v. Tara Chand Jana, 1921 

Cal 551 (552): 33 Cal L Jour 115: 25 Cal W 
N 595: 59 Ind Cas 177; Lnkshnd Arhi v. Sub- 
barama Aiyar . (1915) 29 Ind Cas 142 (143): 
28 Mad L Jour 491: 17 Mad L Tim 385: 2 Mad 
L W 403: 1915 Mad W N 327; Mahabir Prasad 
v. C N Banking Association, 1927 Pat 105 (107): 
1926 Pat II C C 358: 99 Ind Cas 959: H Pot 
L Tim 189; Joyemaya Dassi v. Baidyanath Pram - 
nianick, (1919) 50 Ind Cas 924 (925): 46 Cal 
245; Shankar Kao v. Oanpat Jiao, 1925 Nag 15 
(16): 80 Inil Cas 283; Parsotam Narain v. 

Chheda Lai. (1907) 29 All 76 (79): 3 All L 
J 675; 1906 All W N 283; Natesa PQlai v. 
Kannammal Anni, 1924 Mad 786 (786): 46 Mad 
L Jour 181; 19 Mad L \V 173: 1924 Mad W N 
2 16: 78 Ind Cas 64; Nagesuara Ayyar v. Rama- 
nathan Chetliar, 1929 Mad 197 (197): 56 Mad 


L Jour 197: 29 Mad L W 510: 117 Ind Cas 
123; Rama Tulsa Makar v. Bhagchand Motiram, 
(1915) 27 Ind Cas 249 (250): 39 Bom 41: 
16 Bom L R 687. See Dhakeshwar Prasad 
Singh v. Uarihar Prasad Narain Singh, (1915) 
27 Ind Cas 780 (783): 21 Cal L Jour 104 
[Mortgage security not extinguished by prelimi¬ 
nary decree); Bhutnath v. Tarachand, 1921 Cal 
551 (552): 33 Cal L Jour 115: 25 Cal W N 
595: 59 Ind Cas 177; Thulsidas Ke show das v. 
Ramzan Abdulla, 1926 Sind 20 (21) : 89 Ind 
Cas 238. See also Sat Parkash v. Bahai Rai, 
1931 All 386 (387, 388): 1931 All L J 508: 
53 All 283: 135 Ind Cas 550. 

(5) Jungi Lai v. Laddu Ram, (1919) 50 Ind 
Cas 529 (533): 1919 Pat H C C 105: 4 Pat 
L Jour 240 F B; Moti Lai v. Ram Narain, 
(1917) 40 Ind Cas 1006 (1007): 39 All 551: 
15 All \j J 549; Man Singh v. Amantaka Prasad, 
(1915) 26 Ind Cas 879 (880) All. 

(C) Digambar v. Oanpat, (1916) 33 Ind Cas 
496 (496): 12 Nag L R 50; Brojo Kishore Bashi- 
navi v. Meajan Biswas, (1909) 3 Ind Cas 791 
(792): 13 Cal W N 1138. 

(7) Raghunath v. Sheo Lai, (1917) 39 Ind 
Cas 849 (850): 13 Nag L R 69. 

Note 30. 

(1) Sri Ram v. Kesrimal, (1904) 26 All 185 

(188): 1903 All W N 219; Tamman Singh 

v. Lachmin Kunwari, (1904) 26 All 318 (320): 
1904 All W N 22; Ramchandra v. Rajfan, (1910) 
32 All 164 (166): 7 All L J 99: 5 Ind Cas 129. 

(2) Gay an Singh v. Banwari Lai, (1911) 11 
Ind Cas 700 (701, 702): 34 All 72: 8 All L J 
1229. 
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Synapsis. 


1. Transfer of Property Act, S. 90. 

2. Amendments after 1908. 10. 

3. Personal decree for balance against 

mortgagor. 11* 

4. Personal liability of purchaser 12. 

from mortgagor. 13. 

5. Personal liability is a question of 

construction of the instrument. 14. 

6. Personal decree against person not 

the mortgagor. 16. 

7. Personal decree against the heirs 17. 

of mortgagor. 18. 

8. Personal remedy under compro- 19. 

mise decree. 20. 

9. Right of mortgagee to attach 21. 

other properties of mortgagor 22. 


before date fixed for payment23. 


of mortgage money. 

“Where net proceeds of any such sale 
are found insufficient.” 
“Amount due.” 

“Legally recoverable.” 

“Legally recoverable otherwise than 
out of the property sold.” 

Prior and puisne mortgagees. 

15. 'Costs against puisne mortgagee. 
Insolvency of mortgagor. 

Limitation. 

Succession certificate. 

Notice. 

Execution of personal decree. 

Appeal. 

Nature of proceedings, under R. 6. 
Miscellaneous. 


0. 34, E. 6; 
Notes 
1—3. 


Application—Necessity and form of. See 
Note 3, Pts. (16) and (17). 

Costs. See Note 11, Pt. (2). 

Court to which it is to be made. See Note 
23, Pt. (1). 

Form of decree. See Note 3, Pt. (20). 

Hindu Law—Junior members’ liability 
under this rule. See Note 6, Pt. (3) and 
Note 7. Pts. (2) and (3). 

Mortgaged properties not saleable—Effect 
as regards personal decree. See Note 
10, Pts. (3) to (6), (11) and (12). 

Personal covenant in the mortgage— 

1. Transfer of Property Act, S. 

of the Transfer of Property 
between the words “ 


Express or implied. See Note 3, Pt. 
(22), also Note 5, Pts. (2) and (3), also 
Note 12, Pt. (1). 

Scope and object. See Note 3. 

Separate decree for personal remedy, if 
necessary. See Note 3, Pts. (7), (10) 
11 and (12-a), also Note 8, Pts. (2) to 
( 5 ). 

Separate suit for personal remedy barred. 
See Note 3, Pt. (2). 

Two mortgage-decrees in favour of same 
person—Personal decree how far avail¬ 
able. See Note 3, Pt. (14). 

90.—This rule corresponds to S. 90 


Act, with the difference that the word “found” 
are and “insufficient” is new. 

^.s to the law before the Transfer of Property Act, see the undermentioned 


cases. 


2. Amendments after 1908.—The rule was amended by the Transfer 
of Property (Amendment) Supplementary Act, XXI of 1929, as follows: 

(1) The words “any sale held under the last preceding rule” have 
been substituted for the words “any such sale.” 


(2) The words “on application by him” (plaintiff) are new. 

3. Personal decree for balance against mortgagor.—This rule pro¬ 
vides that the mortgagee may, by way of application, obtain a decree personally 
against the mortgagor, for the balance still remaining due to him after the 
mortgaged property is sold.' The object of the rule is to enable such a 


Order 34, Bale 6—Note 1. 

(1) Dundiya v. Qiyani Ham, (1917) 39 Ind 
Cas 119 (120) A11; Yado Rao v. Rainarhandra 
Rao , 1926 Nag 168 (169): 89 lnd Cas 931. 


Note 3. 

(1) Wahid .Hi v. Darya Sanknr, 192G All 
343 (344): 93 Ind Cas 223; ilangat Itai v. 
ISabu Singh, 1927 Lah 445 (446, 447): 9 Lah 
I, Jour 301: 103 Ind Cas 437: 28 Pun L R 


.34, R. 6 
Note 3. 
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Tfi; n thc mor * gage . 5 f itse,f and to ovoid multiplicity of pro- 

be birred under- th ’ 3 SCpal ' ate f 1 * for enforcing the personal liability would 
,)auea under the provisions of O. 2. R. 2 2 ' 

svK=ft szkzz&js 

s s r 

mm-tefire V he P an ! tlff ‘° appIy f0r a P ersonal decree 5 will not preclude the 
g & < f 1 om applying under this rule when the deficiency is ascertained. 

C0rap . r0miSe ln a mort ? a - e sui t provided for payment of the mortgage 
monej in certain instalments and, on default, for execution by sale of the 

mortgaged properties “in thc usual way-, but did not reserve any right to the 
I aintiO to apply for a personal judgment, it was held by their Lordships of 
the 1 rivy Council that there was nothing to suggest that the plaintiff agreed 
to forego the benefit of the personal covenant, and that the powers of the 
Court tc give that relief do not depend on 0. 34, R. 6 of the Code nor are 
icy derived from the clause in the decree reserving leave to the plaintiff to 
apply for a personal judgment. 0 

* • 

y f° IIows from what has been said above that, the rule contemplates a 
separate decree being passed for the balance; a Court, will be acting irre¬ 
gularly. therefore, in providing, in the decree for sale itself, that the mort¬ 
gagee may proceed personally against the mortgagor for the balance. 7 On 


380: 8 Lah 721; Sadasaiva 1 fahadu v. Narain 
TVJmf, (1911) 11 Ind Cns 987 (989): 13 Born 
L R 061: 35 Bom 452. 

M-.'i) I'thnn Ishlo k Rai v. Ram X a rain Rai. 
( 1906) 28 All 305 (872): 1906 All W K 44: 
3 All L J 171; Musahel v. Inayahul-lah, (1892) 
14 All 513 (516): 1892 All W N 80; Rajsing 
v. Parmanand. (1889) 11 All 486 (488): 1889 
All W N 191 ; Janardan Shankar v. Krishnnji 
Balkrishna Bhute, (1920) 58 Ind Cas 377 (379): 
22 Born L R 953; Malikarjunadu v. Lingamurthi. 
(1902) 25 Mad 244 (286): 12 Mad' L Jour 

279 F B. 

(2) Brij Dehori Lai v. Indarpal Singh. (19*20) 

57 Ind Cas 967 (968): 23 Oudh Cas 145: 2 
l T P L R (O) 139; Mallikarjunadu v. TAnga- 

inurthi. (1902) 25 Mad 244 (287): 12 Mad' L 
Jour 279; Uari Prasad Singh a x. Sourendra 
Mohan. 1922 Pat 450 (458): 66 Ind Cns 945: 1 
Pat 506: 3 Pat L Tim 709; Ilari Prasad Singha 
v. Dab a Sourendra Mahon Sinha. 1922 Pat 450 
-158): i Pat 506: 3 Pat L Tim 709: 66 Ind 
Cas 945; Lakshmamma v. Krishniah. (1904) 14 
Mad Jj Jour 490 (491), Soo Muh Husain x. 

Dhnnrshnr Rai. (1911) 10 Ind Cns 336 (337): 
8 All Jj J 599. 

(3) Rai Saheb SnndermuU v. John Oarapxet 

Oalstaun , (1932) 62 Mad L Jour 170 (173 
174): 36 Cal W N 109: 54 Cal L Jour 400: 
1931 Notes 23 (a): 137 Ind Cas 672 P C; 

Radha Krishna v. Tej Saroop, 1930 All 69 (71): 
52 All 363: 1929 All L J 1294: 123 Ind Cas 
321. See also O 21, R 30, Note 4, Fool-note (1). 
But lhis rule is not applicable to charge decrees. 
See Srinivasa Iyer v. Lnkshmi Ammal , 1933 Mad 
83 (33): 1932 Mad W N 1200: 36 Mad L W 
714: 140 Ind Cns 408: 63 Mad L Jour 843 


[Maintenance decree making whole family pro- 
pcrly liable and creating charge on specific items 
—Charged items need not be proceeded against 
and exhausted before execution against other pro¬ 
perties—Analogy of mortgage decrees not appli¬ 
cable]. 


(4) Dadriman v. Raja Rain, 1899 All W N 72; 
Rama Dattu v. Sakharam TAngu , (1909) 4 Ind 
Cns 256: 11 Bom L R 1127. But see Bcnarsi 
Das v. Gopi Chand. 1924 Lah 132 (135. 136): 
5 Lah L Jour 279: 76 Ind Cas 529. 


(5) Sundermull v. John Carapirt Galstoun, 

Mad L Jour 170 (*73, 174 >- 3 6 
Cn\ V N 109: 54 Cal L Jour 400: 1931 Notes 

23 ( nU £ as 672 P c fConfirming 1929 

Cal 387 (380)1; Kama v. Sakharam. (1909) 11 

? f °. m mqoax 1 . 127 >, 4 Tnd Cas 256 • Samttun v. 
Ah, (1889) 16 Cal 423 (425); Mushab Zaman 

?0A0 n (1892) 14 All 513 (517): 

J 8 2 2 4] N 80; Qovindasummi v. Kundaswami, 
192/ Mud 779 (780): 1927 Mad W N 330; 39 
Mad L Tim 22; 103 Ind Cas 528; 53 Mad L 
Jour 489. 


(6) Rai Saheb Sundcmxull v. John Curapiet 
Oalstaun. (1932) 62 Mad L Jour 170 (173, 174): 
36 Cal W N 109; 54 Cal L Jour 400; 1931 Notes 

23 , Cas 672 P C [ Confirming: 1929^ 

( nl 387 (389) ]. 

<7> , a !i fn,di Chnran v. Ambika Chnran, (1904) 
Cnl 102 (796) Hafizuddin v. Damodar, 1889: 
^ ^ 149; Kamalamma v. Komandur , (1907) 

30 Mad 464 (465): 17 Mad L Jour 317: 2 Mad 
Jj Tim 359; Damodar v. Vj/anku, (1907) 31 Bom 
214 (248); 9 Bora L R 199; Keshav Manja Bhat 
v. Goi'ind Naga Bhat t 1923 Bom 32 . (32): 24, 
Bom L R 843: 76 Ind Cas. 188; Mahamaya 
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the other hand the preliminary decree should not direct that properties, not 
mortgaged, should not be proceeded against, the question must be left for 
decision at the proper time. 8 But where, at the time of the original decree, 
a decision has been given as to the personal liability of the defendant, the 
question cannot be raised again on general principles of res judicata . 9 A 
decree for sale, providing for execution thereof personally against the mort¬ 
gagor in case of deficiency, though contrary to the provisions of R. 6, is not 
void on that ground. No fresh supplementary decree under R. 6 can be 
passed 10 or is necessary in such a case, 11 before enforcing the personal liability, 


Prasad Singh v. Ram Khclawan Singh, (1912) 
15 Ind Cas 911 (913): 15 Cal L Jour 684; 
Aiyasarni Ayyar v. Venkatachala, (1917) 37 Ind 
Cas 741 (745, 747): 31 Mad L Jour 513: (1916) 

2 Mad W N 296: 20 Mad L Tim 391: 4 Mad 
L W 507: 40 Mad 989; Gulam Murt Zahan v. 
Ohangoomal, (1911) 11 Ind Cas 192 (195): 5 
Sind L R 71 [But this docs not apply to Sind 
whero the Transfer of Property Act is not in 
force]. 

(8) Pit amb ur v. Charidicharan Haidar , (1914) 
23 Ind Cas 389 (390) Cal. 

(9) Ohunni Lull v. Tikam Das , (1917) 39 

Ind Cas 854 (855): 13 Naff L R 76; Abbakki 
v. Krishanaya , (1909) 32 Mad 534 (535, 536): 
5 Mad L Tim 246; TJttam Ishlok v. Ram Narain, 
(1906) 28 All 365 (368): 1906 All W N 44: 

3 All I j J 171; Ram Nath v. Nageshur Singh, 
1930 Oudli 378 (381): 7 Oudh \V N 774: 126 
Tnd. Cas 689 [Srivastava, J. disscntinffl ; Suraj 
Bakhsh v. Munno Bibi, 1929 Notes 33 (a) : 6 
Oudh \V N 974: 124 Tnd Cas 669; Lain v. 
Amir Haider Khan , 1930 Oudh 10 (12): 123 Ind 
Cas 215: 6 Oudh W N 969. But see Bibi Basal 
v. Kedar Nath , 1925 Oudh 462 (464): 88 Ind 
Cas 810: 12 Oudh L J 372. See also BauJci 
Sahu v. Mosaheb Ali, (1918) 46 Ind Cas 892 
(893) Pat [Where the original decree does not 
reserve such liberty the defendant is not estopped 
from disputing his liability]. 

(10) Dinabandhu Nandi v. Mashudu Khatun, 
(1912) 17 Ind Cas 263 (265): 16 Cal L Jour 
318 [A personal decree cannot be passed under 
R 6 where tlio mortgage decree itself has granted 
personal remedy]. See also Fain Krista v. Jagan- 
nalh, 1932 Cal 775 (778): 36 Cal W N 709: 56 
Cal L Jour 187 [Solenamah—Composite decree 
thereon incorporating personal decree on deficiency 
—Not invalid). But see S anion t a Gaga moth 
Mahapatra v. Lokenalh Sukul , 1921 Pat 49 (51): 

6 Pat L Jour 106: 2 Pat L Tim 736: 61 Ind 
Cas 635 [Application for personal decree under 
R 6 need not bo dismissed]. 

(11) Kandasvjami Goundou v. Koppa Moopan. 
(1920) 55 Ind Cas 320 (320): 38 Mad L Jour 
203: 11 Mad L W 221: 1920 Mad W N 181: 
27 Mad L Tim 96: 43 Mad 421; Lain Tirtti v. 
Lala Hurruck , (1894) 21 Cal 26 (28); Miller 
v. Digumbari Debyar. 1890 All W N 142 (143); 
Kuuxara Venkata Perumal Rafa Bahadur Varu 
v. Velayvda Reddi, (1914) 24 Ind Cas 195 (197): 
27 Mad L Jour 25 ;» Dina Nath v. Brjoy, (1903) 

7 Cal W N 744 (745) ; Muthana Kone v. Kumara - 
*uini, (1905) 15 Mad L Jour 6 [Construction of 
decree—Decree providing that person of judgment- 
debtor should not be proceeded against—Other 
properties liable]; Lalji Lai v. Barber, (1893) 
15 All 334 (337): 1893 All W N 121; Batuk 
Nath v. Pitambar, (1891) 13 All 360 (361): 
1891 All W N 127; Durga Dai v. Bhagwat Pra¬ 
sad, (1891) 13 All 356 (356): 1891 All W N 
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104; Joharimal v. Sant Lai , (1887) 9 All 484 
(485): 1887 All W N 101; Sadho Singh v. 
Maharaja of Benares, (1907) 29 All 12 (13): 
3 All L J 606: 1906 All W N 251; Ram Baran 
v. Gobind, (1906) 28 All 295 (297): 1906 All W 
N 7: 3 All I j J 95; Zamindar of Karvetnayur 
v. Subbaraya Pillai, (1918) 43 Ind Cas 871 
(876, 883): 7 Mad L W 36: 1918 Mad W N 
146; Narayana Ayyar v. Singaravclu Vannian , 
(1917) 42 Ind Cas 282 (283. 284): 33 Mad L 
Jour 543: 1917 Mad W N 845: 6 Mad L W 
675; Lachmi Dai v. Asman Singh. (1876-77) 2 
Cal 213 (221): 25 Suth W R 421: 1 Ind Jur 
625; Jenna Baku v. Parmeshwar Narayan Naktka , 
(1919) 49 Ind Cas 620 (624): 36 Mad L Jour 
215: 17 All L J 207: 23 Cal W N 490: 25 
Mad L Tim 278: 29 Cal L Jour 443: 2 1 Bom 
L R 589: 10 Mad L W 26: 1919 Mad W N 347: 
12 Bur L Tim 80: 47 Cal 370: 1918 P C 159 
P C; Eandasami Goundan v. Kappa Moopan, 
(1920) 55 Ind Cas 320 (321): 43 Mad 421: 38 
Mad L Jour 203: 11 Mad L W 221: 1920 Mad 
W N 181: 27 Mad L Tim 96; Sitanath Shah 
Banik v. Madan Mohan Das. (1919) 53 Ind Cas 
904 (905): 23 Cal W N 924 [Held on construc¬ 
tion of decree that it was not a composite decree 
granting personal relief as well as relief against 
mortgaged property); Ralia Ram v. / lira Lai. 
192 H Lah 653 (654): 111 Ind Cas 808 ; Pa ram - 
bath Parkum v. Chuthothparkun, 1928 Mad 38 
(39): 106 Ind Cas 395; Karachi Bank, Ltd v. 
Khemchand Mewaram, 1929 Sind 44 (45): 115 
Ind Cas 336 [Rights under a valid mortgago 
decree directing recovery of balance personally 
from judgment-debtor cannot be deemed as aban¬ 
doned by presenting an application under O 34 r 
R 6]; Total Das v. Utumal. (1911) 10 Ind Cas 
975 (976): 4 Sind L R 244; A runachalam Ayyar 
v. Atmakumar Ran. (1911) 12 Ind Cas ini 

(185); 10 Mad I, Tim 213: (1912) 1 Mad W 
N 85; Raja of Kalahasti v. Venkata Perumal, 
(1911) 12 Ind Cas 689 (690): 10 Mad L Tim 
429: (1911) 2 Mad \V N 458: 21 Mad L Jour 
1036 : M oh a a go ()jh a v. Ra m B a h a d a r S i a gh, 
(1912) 15 Ind Cas 23 (24): 16 Cal W N 731 
[Personal decree for costs): Muthukarupan Chet- 
tiar v. Chinnaswarmj Pillai. (1914) 22 Ind Cas 
293: 1914 Mad W N 152; Periasawmi Kone v. 
Muthia Chettiar, (1914) 23 Iml Cas 515 (516): 
15 Mad L Tim 232: 38 Mad 677; Cheruvalath 
v. Theyyatath, (1914) 25 Ind Cas 50 (51): 1914 
Mad W N 497; Bisheshar Bakhsh Singh v. Debi 
Bakhsh Singh , (1914) 25 Tnd Cas 121 (121): 

17 Oudh Cas 153; Madhoo Mai v. Muhammad 
Zakaria , (1916) 32 Ind Cas 820 (820. 821): 

75 Pun W R 1916; Deputy Com in issio acr. Fgza - 
bad v. Sant ltaksh. (1915) 27 Tml Cas 72 (73): 

1 Oudh L J 742: 18 Oudh Cas 55: Sharhari 
Peari v. Ram Kinhori Kuer, 1924 Pat 262 (263): 

2 Pat 796: 74 Ind Cas 867. See Fata Krista v. 
Japaunath, 1932 Cal 775 (778): 36 Cal W N 
709: 56 Cal L Jour 187 [Tho necessity of sepa¬ 
rate decree under this rule in such cases depends 
on the terms of decree already passed]. 
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O. 34, B.6, though execution cannot be issued until the mortgage property has been sold 
Note 3. and the proceeds found insufficient to satisfy the mortgage. 12 

Similarly the mortgagee is not entitled to proceed against the non- 
hypothecated properties under the original decree for sale without a personal 
decree under this rule 12 " but where execution is allowed against the non- 
mortgaged properties of the mortgagor, without such a personal decree having 
been obtained, and the mortgagor fails to object to such procedure, he will be 
estopped subsequently from objecting to the execution on the ground of the 
want of a personal decree. 13 

A personal decree under R. 6 can only be based on a decree for sale 
under which the mortgaged property has been sold. Thus, where a person 
holds two mortgages over tin* same property and obtains two decrees upon 
them but sells the mortgaged property under one of them, he cannot apply for 
a decree under R. 6 if the balance of the sale proceeds, after satisfying the 
decree under which the sale is held, is not sufficient to satisfy the other mort¬ 
gage. M Similarly, where a puisne mortgagee who has obtained a decree on 
his mortgage is joined as a party to a suit on a prior mortgage and the property 
is sold in execution of the decree on the prior mortgage but the balance of sale 
proceeds after satisfying the prior mortgage is not sufficient to satisfy the 
puisne mortgage, the puisne mortgagee cannot obtain a decree under R. 6 for 
his amount. 15 

The present rule makes it clear that the plaintiff must apply for a 
decree under this rule and that the Court cannot pass the decree suo nwtu. 
The law was the same even before the amendment of the rule in this respect 
by Act XXI of 1929. 10 But the application need not be in writing nor need it 
be signed. 17 


(12) Kominarhi Knlltenr v. Pakker, (lfi97) 20 
Mail 107 (112): 7 Mad I, .Tour 66; Damodurn 
v. Vyanku. (1907) Rom 244 (249): 9 Bom 
L R 199; Munawur v. Jnni Itijai, (1905) 27 All 
619 (621): 1905 All W N 132: 2 All L .7 376; 
Jenna Hahn v. Pnrmenhunr Hartman Mahthn, 
(1919) 49 Inc! Cas 620 (624): 36 Mad L Jour 
215: 17 All L J 207: 23 Cal W N 490: 25 
Mad L Tim 278 29 Cal L .Tour 443: 21 Bom 
T, R 589: 10 Mad L W 26: 1919 Mad W N 
347: 12 Bur L Tim 80: 47 Cal 370: 1918 P C 
159 P C; Varadiah v. Kumaru Venkata Pcrumal, 
(1914) 21 Ind Cas 782 (782): 14 Mad L Tim 
530: 26 Mad L Jour 83: 1914 Mad W N 157: 
Jfanti Knmoji v. Ramtnnoorthy, (1908) 3 Mad 

L Tim 335. 

(12-n) Itndon v. Ramachandra, (1887) 11 Horn 
537 (540) ; J lata Ohulam Singh v. Kandhai 

Bakhsh. (1903) 6 Oudh Cas 59 (00); Janardan 
v. Krishnaji. (1920) 58 Ind Cas 377 (379, 380): 
22 Horn L It 953; Qopal Dan v. Ali Muhammad, 
(1888) 10 All 032 (633): 8 All W N 254; 
Bxdkee Bee v. Knkn Iluji Muhammad Ummar 
Sahib, 1926 Mad 415 (416): 50 Mad L Jour 
39: 1926 Mad W N 143: 93 Ind Cas 99; Bhag t* 
rath v. Bank of Northern India, 1930 Lah 103 
(104): 31 Pun L It 143: 121 Ind Cas 293; 
Surjo Kumar v. Promoda, (1913) 20 Ind Cas 
820 (830): 17 Cal W N 1039; Muhammad Hue • 
fmin Khan v. A mar Chand Paul, (1913) 21 Ind 
Cas 283 (284): 16 Oudh Cas 238; Pran Kuar 
v. Durga Prasad , (1888) 10 All 127 (128): 1888 


All W N 21; Lai Behari v. Habibar Rahman, 
(1899) 26 Cal 166 (171): 3 Cal W N 8. 

(13) Lakshmi Animal v. Subramania Pillai , 
(1904) 14 Mad L Jour 103; Madhu Sudan v. 
Kailash Chunder, (1898) 2 Cal W N 254 (256). 

(14) Kamta Prasad v. Sayed Ahmad, (1909) 
31 All 373 (376): 6 All L J 451: 1 Ind Cas 
799 ; BaUamdas v. Ainar Raj, (1890) 12 All 537 
(538) : 1890 All W N 90. But seo Bagcshri 
Dial v. Muhammad Nagir , (1893) 15 All 331 
(332): (1893) 13 All W N 120. 

(15) Badri Das v. Inaynt Khan, (1900) 22 

All 404 (404, 405): 1900 All W N 132; Muham¬ 
mad Akbar v. Munshi Ram, 1899 All W N 208 
(209); Darbari Mai v. Moola Singh, (1920) 56 
Ind Cas 139 (141): 2 U P L R (All) 160: 
18 All L J 628: 42 All 519; Muhammad Akbar 
v. Munshi Ram f (1899) 19 All W N 208. But 
seo Wasi Ali v. Jang Bahadur Singh, (1916) 
34 Ind Cas 48 (50) : 2 Oudh L J 614. See 

also Thirumalai Kandamma Kondala v. Easteni 
Development Corporation, Ltd , London, (1917) 
42 Ind Cas 953 (954): 33 Mad h Jour 382: 
22 Mad L Tim 257: 1918 Mad W N 4. 

(16) Ghuni Lai v. Tikanxdas, (1917) 39 Ind 
Cas 854 (856, 857): 13 Naff L It 76. 

(17) Santi Lai v. Raj Narain, 1924 All 804 
(805): 5 L R (All) Civ 565: 82 Ind Cas 65. 
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A decree under R. 6 can be made only against the defendants in the 
original suit. 18 

A personal decree under this rule can be executed either against the 
persoD of the mortgagor or by attachment and sale of his other properties. 19 
A decree under this rule should not, therefore, direct the realisation of the 
amount from any specific property. 20 

Although a decree merely declares the amount due to be a charge on 
the mortgaged property, it should be construed as a mortgage decree for sale to 
which R. 6 is applicable. 21 

Although a mortgage is invalid, a personal decree may be passed in the 
same suit against the mortgagor on the basis of the personal covenant in the 
mortgage deed. 22 A personal decree obtained without informing the Court of 
a previous refusal by it to grant such a decree, cannot be set aside as 
fraudulent. 23 

4. Personal liability of purchaser from mortgagor. —The word 
* ‘defendant” in R. 6 means the defendant mortgagor and a personal decree 
cannot be passed under the rule against a purchaser of the equity of redemp¬ 
tion. 1 This is so even if the purchaser has contracted with the mortgagor to pay 
off the mortgage and has retained with himself a portion of the consideration for 
the purpose. The reason is, that there is no privity of contract between him¬ 
self and the mortgagee. 2 

5. Personal liability is a question of construction of the instrument. — 

A personal liability to pay the mortgage amount is, in each case, a question 
of the construction of the mortgage deed. 1 But every simple mortgage 2 and 


(18) Mt Fayazi Begam v. Sabir Hosain, 1927 
All 691 (692): 103 Ind Cas 264. 

(19) Sonatun Shah v. Alt Newaz , (1889) 16 
Cal 423 (425); Jagannath Prasad v. Jado Rai, 
1925 All 352 (352) [Decree against Hindu widow 
—Other properties can be attached]. See Masu- 
tullah Mandat v. John Mamud Shah, (1901) 28 
Cal 12 (16, 17): 4 Cal \V N 735 [Suit on mort¬ 
gage is brought not only upon the lien but also 
upon the personal covenant]. See also O 21, 
R 30 and Note 4, Foot-note (1) thereto. 

(20) Rup Ram v. Gopal Dus, (1899) 19 All 
W N 125 (126). 

(21) Muhammad TTussain v. Muthu Chcttiar, 
(1915) 30 Ind Cas 280 (281): 2 Mad L W 689. 
See also Fala Krista v. Jagannath, 1932 Cal 775 
(781): 36 Cal W N 709: 56 Cat L Jour 187 
[Solenamah—Decree creating charge and incor¬ 
porating personal liability in case of deficiency— 
Even as charge-holder, entitled to benefit of this 
rule). 

(22) Jagannatham PiUai v. Official Assignee, 

Madras , 1931 Mad 124 (128): 32 Mad L W 666: 
1930 Mad W N 865: 129 Ind Cas 814: 60 Mad 
L Jour 309; Rakhal Chandra Dugar v. Sidha Nath 
Singh, (1919) 53 Ind Cas 922 (923): 1919 

Pat 390; Javerbhai v. Gordhan, (1915) 28 Ind 
Cas 442 (446): 39 Bom 358: 17 Bom L R 259. 

(23) Ram Ratan Lai v. Bhuri Beham, (1915) 
30 Ind Cas 792 (795). 


Note 4. 

(1) Ajkumar v. Ram Saran, (1909) 3 Ind 

Cas 33 (33) All; Tarachand Marwari v. Brojo • 
gopal Mukerjee, (1913) 18 Ind Cas 747 (749): 
17 Cal W N 457: 17 Cal L Jour 120; Venn- 
gopalathariar v. Padmanabha, (1915) 30 Ind 
Cas 188 (188, 189): 29 Mad L Jour 120. See 
Ram Kuran Singh v. Raja Ram, 1924 All 877 
(878): 5 L R (All) Rev 225: 84 Ind Cas 26 
[Right to personal decree is different from the 
right given by covenant in deed to recover money 
by sale]. 

(2) Jamna Das v. Ram Autar, (1912) 13 Ind 

Cas 304 (304): 16 Cal W N 97: 11 Mad L 
Tim 6: 9 All L J 37: 1912 Mad W N 32: 15 
Cal L Jour 68: 14 Bom L R 1: 21 Mad L 
Jour 1158: 34 All 63: 39 Ind App 7 P C; 
Jamna Das v. Ramandar Pande, (1909) 31 All 
352 (358): 2 Ind Cas 460: 6 AH L J 427: 

Jamna Das v. Ram Autar Pande, (1916) 33 Ind 
Cas 351 (351): 38 All 209: 14 All L J 151; 
A on ku Prasad Singh v. Kamta Prasad Singh, 
1923 P C 54: 26 Cal W N 771 : 3 Pat L Tim 
637: 95 Ind Cas 970 P C. 

Note 5. 

(1) Ram Kishore Gir v. Sarajdeo Prasad, 
(1909) 1 Ind Cas 442 (443): 13 Cal W N 138: 
9 Cal L Jour 5; Bunseedhnr v. Sujat Ali, (1889) 
16 Cal 540 (544) ; Lachman Singh v. Kesri, 
(1882) 4 All 3 (5): 1881 All W N 93; Suri 
Markendaya Sastri v. Gottumukkahi Subhanandra 
Char gain, (1907) 42 Ind Cas 288: 6 Mad L W 
692; Askaran Boid v. Gobordhan Kobar, 1922 


. 34, R 6, 
Notes 
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c\ery English mortgage 3 involves, prima facie, a personal obligation to pay. 
Similarly, prima facie, there is no personal obligation to pay in a usufructuary 
mortgage or a mortgage by conditional sale. 4 See S. 58 of the Transfer of 
Property Act .) Where the time for payment fixed under the decree nisi was 
enlarged on condition of the mortgagor paying interest not provided for in the 
decree, it was held that the mortgagor was personally liable for the payment of 
such interest. 5 

6. Personal decree against person not the mortgagor.—The word 

‘'defendant in the rule means as has been seen in Note 4 above, the mortgagor 
defendant. 1 Where a mortgage bond was executed by the Court of Wards on 
behalf of a ward, a decree may be passed against the ward under this rule 
for the balance of mortgage money due after the sale of the mortgaged pro¬ 
perty and appropriation of the sale proceeds. 2 A personal decree against the 
managing member ol a Hindu joint family binds the junior members of the- 
family though they were not parties to the suit. 3 

7. Personal decree against the heirs of the mortgagor.—Where mort¬ 
gaged property is found to be insufficient to satisfy a mortgage decree obtained 
against the heirs of a mortgagor, a decree may be passed against them under 
Ibis rule to the extent of the assets of the deceased in their hands. 1 Where a 
decree under this rule exempts the person, and property, of the sons of the- 
mortgagor, who is the manager of a joint Hindu family, but a decree is passed 


Cal (52, 53): 2f> Cal W N 31R: 70 Ind 

Cas 158; Arasahvur Pcria Tiruiradi Aipangar v. 
Muthammal Janaki , (1915) 27 Ind Cas 770 

(771): 2 Mad L W 66; Pars Ram v. Brij Mohan, 
1932 Lah 164 (166. 167): 135 Ind Cas 33: 

13 Lah 259: 33 Pun L R 536 (In all mort- 

LTaires. personal covenant is presumed unless nega¬ 
tived by the nature and terms thereof—In certain 
alnsM'S, much more clearly implied covenant is 
required than in others]. 

(2) Ahbakc v. Krishna myna. (1906) 29 Mad 

491 (495); Pnrbnli v. Gobinda, (1906) 4 Cal 

L Jour 246 (248 and 253) ; Bhugivan Dan v. 
Partnesvari Prasad, (1907) 5 Cal L Jour 287 
(289); Jangi Singh v. Chaudrr Mai, (1908) 30 
All 388 (390): 5 All L J 670: 1908 All \V N 
161: Seth J in-and as v. Mt Janki, 1922 Nap 98 
(99): 65 Ind Cas 53: 5 Nag L J 49: 18 Naff 
L R 145. 

(3) Hut see Manly v. Patterson, (1881) 7 

Cal 394 (400). 

(4) Ilalkishcn Das v. W F Legge, (1900) 22 
A*U 149 (159): 27 Ind App 58: 4 Cal W N 
153: 7 Sar 601: 2 Horn L K 523 P C. See also 
Pars Ram v. Brij Mohan, 1932 Lah 164 (166, 
167): 135 Ind Cas 33: 13 Lah 259: 33 Pun L 
R 536 (In usufructuary mortgages in tho absence 
of express covenant a much more clearly implied 
covenant is required than in other forms of inort- 
ffapo—On the terms of a bond assumed to be a 
usufructuary mortpnffo, held, personal covenant 
was dearly implied]. 

(5) Mukttnd Lai v. Seth Mangaljeet, (1899) 
12 C P L R 78 (82). 

Note 6. 

(1) Mata Ambar v. Sri Dhar, (1904) 26 All 
507 (508): 1904 AH W N 73: I All L J 250; 
Ramoo v. Miter jit, (1910) 7 Ind Cas 784 (785) 


Cal; Venugopalachuruir v. Padmanabha Rao, 
(1915) 30 Ind Cas 188 (188. 189): 29 Mad L 
Jour 120. See aso Tulsi Prasad v. Dip Prakash, 
1931 All 631 (632): 1931 All L J 559: 132 
Ind Cas 561: 53 All 695 (Persons not interested 
in hypotheca but joining as executants of the 
mortgage deed ns sureties—Personal decree undor 
this rule can be passed affainst such sureties 
also] : Fala Krista v. Jagannath, 1932 Cal 775 
(779): 36 Cal W N 709: 56 Cal L Jour 18T 
[No personal decree is competent affainst puisne 
encumbrancers as such); Ohandi Dagal v. Ganesh 
Prasad, (1917) 87 Ind Cns 449 (449): 3 Oudh* 
L J 628 (Suit on mortpage impleading co- 

inortffAgee ns pro forma defendant—Payment to 
co-mortgagee found—No money decree can be- 
passed apainst him in tho suit—Suit dismissed). 

(2) Jixvandas v. Janki, 1922 Naff 98 (I00 r 

101): 5 Nag L J 49: 65 Ind Cas 53: 18 Naff 
L R 145. 

(3) 7 lari Ram v. Bishnath, (1901) 22 All 

408 (409. 410): 1900 All W N 158. 

Note 7. 

(1) Baru Mai v. Shcr Singh, (1912) 14 Ind 
Cas 55 All; Arura v. Balak Ram . (1915) 30 
Ind Cas 528 (528): 157 Pun L R 1915: 147 
Pun W R 1915; Ram Sri v. Naragan Singh, 
1931 All 368 (369): 129 Ind Cas 374 [In this 
case it was held that the property in question 
was not such assets); Ram Kishorc v. Surajdeo, 
(1909) 1 Ind Cas 442 (443): 13 C W N 138: 

9 Cnl L Jour 5 [Hindu joint family—Mortgage- 
by tho father—Personal liability of sons confined 
to assets received). See Krisfnia Prasad v. R Q ”* 
Prasad, 1921 Pat 357: 2 Pat L Tim 715: 64 
Ind Cas 629 [Personal decree against sons 
and mortgage decree against father—Decree umie 
R 6 is necessary to proceed against fathers otner 
properties—Decree as it stands could be execute 
against son's shares]. 
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against them to the extent of the assets of the mortgagor, in their hands, the 
assets received by the sons by survivorship on the death of the father are liable 
under the decree. 2 But when the son’s share is exempted from the mortoao-e 
decree against the father, it is also exempt from a decree under the present 

8 Personal remedy under compromise decree.—The fact that the 
original decree was a compromise decree is no bar to a personal decree being 
passed under this rule.' According to the High Courts of Bombay 2 and 
Calcutta a compromise decree m a mortgage suit may be executed against the 
mortgagor personally without any decree being passed under R. 6 although it 
does not expressly provide for personal relief. But the Patna High Court' has 
held that a decree under this rule is necessary in such a case. 4 Where the com- 
promise decree itself expressly provides for personal relief, a fresh decree 
under this rule is not necessary. 5 

9 Right of mortgagee to attach other properties of mortgagor 
before date fixed for payment of mortgage money.—After the preliminary 
-decree in a mortgage suit and before the date fixed for the payment of the 
mortgage money, if there is a reasonable probability of the mortgaged pro- 

Ittach^nt rih r nt t0 satisfy lhe m0, ' tgage debt, the Court can order the 
ex ten f i h ° '■" propertles of the mortgagor if it is satisfied as to the 

o " °6 l o e ne ‘iT 1 d °"' n in °- 38 ’ R - 5 ‘ The foot that under 
. H, K 6 no personal decree can be obtained until the mortgaged nronerties 

are sold does not affect the plaintiff s rights under 0. 38, R 5 ■ P P 

The „ 10 • “ Wh f e net P roceeds of a °y such safe are found insufficient 

8 rf “I* 1 "' n,1 ° mak< ' H dCar that • decree unde,Torule can 

( , y P T ed f thC m0rtgaged property has been sold and it is found that 
he sale proceeds are not sufficient to satisfy the mortgage debt * But if 

Persona l-decree ts actually passed before the sale aud the monger dl not 
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object, he is estopped from questioning the validity of such personal decree 
later on. 2 If the mortgaged property, through no fault of the mortgagee, has 
been destroyed by fire or otherwise ceased to exist or to be available for sale, 
the plaintiff is not bound to go through the farce of bringing the property to 
sale before applying for a decree under the rule. 3 Thus, where the mortgagee 
is unable to sell a portion of the mortgaged properties by reason of their being 
situated in a Native State which will not execute the decree of a British Indian 
Court and the sale proceeds of the remaining portion of the properties are not 
sufficient to satisfy the mortgage, the decree-holder is entitled to a personal 
decree against the judgment-debtor. 4 Similarly, where a mortgage of joint 
family property by the father of a Hindu joint family is found to be not for 
legal necessity, it has been held by the Madras High Court that a conditional 
decree may be passed against the father personally and the sons’ share in the 
joint family property for the recovery of the balance that may remain due 
to toe mortgagee after the sale of the father’s share of the mortgaged property 
(without the son’s shares being put to sale). 5 Where a sale in execution 
of a decree on a mortgage is set aside on the ground that the mortgagor has no 
saleable interest in the mortgaged property, a personal decree may be passed 
against the mortgagor, because, the mortgagee, having been compelled to 
refund the entire purchase money, the net sale proceeds are nil and therefore 
insufficient to satisfy the mortgage debt. 6 



56 Ind Cas 139 (141): 2 U P L R (All) 160: 
18 AJ1 L J 628: 42 All 519; Raj Kumar Singh 
v. Sheo Narain Sahu, (1908) 35 Cal 431 (433): 
12 Cal W N 364: 8 Cal L Jour 152; Suri Mar- 
kendeya Sastri v. Gottumukkala Sobhonadhrachar- 
yidu t (1917) 42 Ind Cas 288: 6 Mad L W 692; 
Oulam Abus v. Brighban, (1905) 1 Nag L R 
39 (43). 

(2) Teja v. Tika Ram, 1924 AH 225 (227): 
21 All L J 754: 4 L R A (Civ) 522: 46 All 
32: 77 Ind Cas 37. 

(3) Prriasami Konc v. Muthia Chcttiar, (1914) 

23 Ind Cas 515 (516): 38 Mad 677: 15 Mad 
L Tim 232; Kasikrishnama Ohariar v. Bogi- 
ammal, (1911) 12 Ind Cas 439 (440): (1911) 2 
Mad W N 355: 10 Mad L Tim 525: 22 Mad L 
Jour 125 [Mortgagor having no saleable interest 
in the mortgaged property] ; Samanta v. Lokenath, 
1921 Pat 49 (51): 2 Pat L Tim 736: 61 Ind 
Cas 635: 6 Pat L Jour 106 [Mortgagee not 
allowed to sell a portion of the property): Adhar 
Chandra Naskar v. Sarwamoyi Dasi, 1929 Cul 
121 (123): 32 Cal W N 1160: 117 Ind Cas 

530; Chand Mui Bobu v. Ban Behari Phase, 1924 
Cal 209 (210): 50 Cal 718: 74 Ind Cas 1021 
[Portion of property sold for arrears of rent 
through no fault of the mortgagee] ; Hart Janar * 
dhnn IAmaye v. Krishnaji Balkrishna Bhati, 1928 
Bom 323 (328): 30 Bom L R 724 [Property 

destroyed by lire] ; Sahu Bisheshar Nath v. 
Ohandn Lai, 1928 All 71 (72, 73): 50 All 321: 
25 All L J 1042: 108 Ind Cab 459? Satish Ran - 
jan Das v. Mercantile Bank nf India, (1918) 48 
Ind Cas 322 (327): 45 Cal 702; Brij Behari 
Lai v. Indrapal Singh, (1920) 57 Ind Cas 967 
(968): 23 Oudh Cas 145: 2 U P L R (O) 139: 
Ram Ranjan v. Indra Narain, (1906) 33 Cal 890 
(891, 892): 10 Cal W N 862; Adhar Chandra 
Nasker v. Swamamoyi Dasi . 1929 Cal 121 (123): 
32 Cal W N 1160: 117 Ind Cas 530: Ram Raghu- 
bit v. Imami Begam, (1911) 9 Ind Cas 403 
(406) : 14 Oudh Cas 217 [No bidder forthcoming 
because of prior mortgages exceeding tho value of 
tho property); Sheo Din v. Bhawani Baksh, (1911) 


9 Ind Cas 752 (753): 14 Oudh Cas 62 [Appli¬ 
cation for sale dismissed on the ground of the 
mortgagor having no saleable interest in the 
property] ; Kedar Nath v. Ohandu Mai, (1904) 
26 AU 25 (27): 1903 All W N 179 [Third per¬ 
son establishing his right to a portion of the 
mortgaged property—Sale of the remaining not 
sufficient to pay off tho mortgage—Decree may be 
passed under R 6]; Mahadeo Prasad v. /at 
Karan, 1933 Oudh 1 (3, 4): 9 Oudh W N 1128: 
141 Ind Cas 183, (Do.). Contra Behari Ltf ▼- 
Bisheshar Dayal, (1912) 14 Ind Cas 591 (592): 
9 All L J 569; Pirbhu Narain Singh v. Balds* 
Misra. (1907) 29 All 260 (261): 4 All h J 
157: 1907 All W N 69 [Mortgagor found to have 
no saleable interest—Yet sale must precede appli¬ 
cation for personal decree]. See also Shyam La! 
v. Sheo Baran Singh, (1913) 20 Ind Cas 320 
(321) All | Where the mortgagee negligently allows 
a third person to come in and soli a portion oi 
the mortgaged property he cannot Afterwards coino 
in under O 34, R 6], 

(4) Samanta Jagamata Mahapatra v. LoJca- 
nath Sukul , 1921 Pat 49 (51): 6 Pat L Jour 
106: 2 Pat L Tim 736: 61 Ind Cas 635. 

(5) Kandasami v. Kuppu Moopan, (1920) 55 
Ind Cas 320 (321): 38 Mad L Jour 203: 11 
Mad L W 221: 1920 Mad W N 181: 27 Mad 
L Tim 96: 43 Mad 421. 


(6) Badal Singh v. Debi Saran, 1927 All 395 
(396): 49 All 506: 100 Ind Cas 775: 25 AU 
L J 485. [But this rule is not applicable where 
there is no sale at all in consequence or 
mortgago decree itself becoming inoperative at tne 
instance of a successful claimant •j 
tho mortgaged property See tfob* 
v. Raghunandan, 1932 All 475 (476): W32 All 
L J 311: 138 Ind Cas 372 [Mortgagee getting WU 
decree but no steps for sale since mortgagors uue 
was negatived in a subsequent suit by third party J* 
And Zia Uddin v. Akbar Alt, 1932 All 358 (360) • 
1932 All L J 317: 136 Ind Cas 829, (Do.). 
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A personal decree should not be passed against the mortgagor till the 
entire mortgaged property ordered to be sold has been sold and the proceeds 
are found insufficient to satisfy the mortgage debt. 7 But it is open to the 
mortgagee in the plaint to give up his claim against any portion of the mort¬ 
gaged property and obtain a decree for sale in respect of the rest. If in such 
a case, the sale proceeds of the portion ordered to be sold are not sufficient to 
satisfy the mortgage debt, the plaintiff may obtain a personal decree against 
the mortgagor. 8 


The sale of the mortgaged property need not be necessarily a judicial 
sale. The rule covers also a private sale. 9 Where the mortgagee himself pur¬ 
chases the mortgaged property in execution of his mortgage decree, with the 
leave of the Court, the leave to bid puts him in the same position as any other 
purchaser and he is bound to give credit only for the amount bid by him and 
may apply for a personal decree for the balance of the mortgage money remain¬ 
ing due after deducting such amount . 10 


Where a portion of the mortgaged property was acquired by the Govern¬ 
ment under the Land Acquisition Act., it was held by the Allahabad High Court 
that the mortgagee's remedy was to bring to sale the rest of the property and 
then, if there is a balance due, to apply for a personal decree. 11 But the 
Calcutta High Court has held that where the mortgaged property is compul¬ 
sorily acquired by the Government, the mortgage lien is transferred to the 
compensation money standing to the credit of the mortgagor in the collectorate 
and the mortgagee is entitled, in execution of a decree for the sale of the mort¬ 
gaged property, to take out such money without obtaining a further decree 
under the present rule. 12 


O- 34, ft.6* 
Note 10. 


*,< 7 > v - Innvat Khan. (1900) 22 

All 404 (404): 1900 All W N 132; Ram Ran- 
*•. *««**». £1906) 33 Cal 890 (892): 

™ Ca 1 W N 862. But 8 ee Pirbhu v. Amir. 

rw°J ) 29 869 (371): 1907 All W N 83 

l Mortgagee Decree-holder may give up, in exe¬ 
cution, his claim against a portion of the mort¬ 
gaged property and apply for personal decree if 
sale of rest of property leaves a deficit]. 

ai/«a Pr<uad v - Behari Lai . (1903) 25 

All 79 (82): 1902 AU W N 203; Oaffur Hussain 
o ' a,. Muhaminad Kifayat-ul-lah Khan. 
All W XT ^L L rO 418 (414): 28 All 19: 1905 
"J. 0 16 A [Sal® 4 of property ordered to be 

sold under S 89, T P Act constitutes the only condi- 

lr,L Pr ° Ce J den o order under S 90 whether the 
order under S 89 was passed rightly or wrong- 

T i (1917) 42 Tnd Cas 

L 8 J w 67,: 2 ^ at L Jonr 538 ‘ See Ohaftir Hus- 
MOOfiV 7,', K 'ff a V<a-ul-lah Khan. 

All $ v®A? (20) ; 2 A11 L J 413: 1905 
, 185 [Decree for sale—Mortgagee relin- 
U suing claim to portion of mortgaged property 

** t,n l? °! J order •taohite for sale— Sale of 
d,r ° ct ? d to bo sold insufficient— Mart- 
SSL y» 0lrt * ln 2? rs ° nal d ®creol. Contra Aruna- 
Ind Cb J a!” , V 0 'o F ^ r ? ma At'l/er, (1919) 51 
L Tlm ioo 4 A 85 A : 9 M » d L W 538: 26 Mad 
•JS?, 1 ? 2 . : 88 Mad L Jour 98. Compare Shiam 
67A iRtk 01 "•««»«* Prasad. (1906) 28 All 
rnt.l 675): 3 , A11 - L J 465: 1906 A11 W N 205 
Dertv L5 B88 4 d aga T fl t '^oof? property— Such pro¬ 
perty sold—Personal decree may be passed]. 

19) TJdit Narain Singh v. Bugar Sajjad, 


UDOe) 2 All L J 353 (355); Oajadhar Lai 

i Uial ? e A« ai i k Sxmla ' (1906) 28 All 660 
(664) : 3 All L J 445. But see if A Srini- 
vasa Iyengar v. Kandasami Naieker , (1914) 23 
Jm* a 5 544 (545): 1 Mad L W 294: 15 Mad 
b' J 11 " 285: 26 Mad L Jour 375: 1914 Mad W N 
316 [Mortgage decree against A and B —Privato 

v a J one — B can insi8t on judicial salo 
oemg held before personal decree is passed against 

_ l l0 )She°nath v. Janki Prasad, (1889) 16 

Cal 132 (136); 13 Ind Jur 262; Muhammad 

Hus sen v. Ohara,n Singh. (1896) 18 All 31 (33): 

A' 1 * 144 : Mahiibir Singh v. Marnnghten, 

0889) 16 Cal 682 (692): 16 Ind App 107: 
r S* 1 :? 45 ; 13 Tnd Jur 133 P C; Qunga Pershad v. 
Jauahxr, (1892) 19 Cal 4 (7); Durga v. Bhag- 
wan Das (1904) 1 All L J 486 (487) [Decree- 
holders failure to give the full decretal amount 
according to his undertaking to the Court was 

i.u v v nn at| U8e of the process of the Court 
although ho was not thereby disabled from np- 
plying for personal decree]. See also Asia Dili 

£ Zir ci hm r ad - 1932 AU 704 (706, 707): 
137 Ind Cas 50: 54 All 448: 1932 All I, .7 230 

[Decree-holder becoming one of the heirs of ono 

of the deceased judgment-debtor—Can get a decree 

under this rule after deducting proportinate amount 

oi deceased judgment-debtor’s share of liability]. 

Basamal v. Tajamul Husain, ( 1894 ) 1 (> 
All 78 (79): 1893 All W N 223. 

v Amir Krishna Saha , 
(1904) 6 Cal L Jour 745 (748). 
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11. “Amount due”.—The “amount due” is the amount for the re¬ 
covery of which a decree for sale has been previously passed. 1 Costs awarded 
to the mortgagee form an integral part of the “amount due”. 2 A puisne mort¬ 
gagee paying off a prior encumbrance is entitled to a personal decree for the 
deficit due to his having paid off the prior mortgage. 3 

12. “Legally recoverable”.—A personal decree cannot be passed in 
every suit for sale upon a mortgage; but only where the defendant by his con¬ 
tract or otherwise is under a personal obligation to pay the mortgage debt 1 and 
the plaintiff’s right to enforce the personal obligation is not barred by limita¬ 
tion at the date of the suit for sale. 2 

For further infoimotion, see Note 17, below. 

13. “Legally recoverable otherwise than out of the property sold”.— 

These words mean, by way of illustration, that the balance must be a balance 
which the mortgagee is not precluded, by the terms of the mortgage, from 
realising otherwise than out of the property sold or a balance the recovery of 
which is not barred by limitation. 1 

14. Prior and puisne mortgagees.—A puisne mortgagee is not a 
‘defendant' against whom a personal decree may be passed, there being no 
privity of contract between him and the plaintiff. 1 

15. Costs against puisne mortgagee —A prior mortgagee is not 
entitled to a personal decree for costs against a puisne mortgagee. 1 As seen 


Note 11. 

(1) Chute y Lai v. Laiq Singh. 1929 All 15 
( 16 ): 111 Ind Cas 221: 26 All L J 1374. 

(2) Jwala Sahay v. Dhanau, (1908) 11 Oudh 

On b 377 (378) : Raj Kumar Singh v. Sheo Narain 
Sahu, (1908) 35 Cal 431 (433): 12 Cnl W N 364: 
8 Cal L Jour 152; Khushal Singh v. Srinivasa 
Rao. (1889) 2 C P L R 94 (97): Kamalamma 
V. human dm-. (1907) 30 Mad 404 (465): 17 

Mad L Jour 317: 2 Mad L Tim 359; Maqbul 
v. Lalta, (1898) 20 All 623 (526. 527): 1898 
All W N 157; Dumber Singh v. Kalyan Singh. 
(1918) 43 Ind Cas 557 (559): 15 All L J 914: 
40 All 109; Komandur Ramalammal v. Roman- 
dwr Narasimarharulu, (1912) 17 Ind Cas 244 

C>45): 1913 Mad W N 139: 12 Mad L Tim 812; 
Kaskif TTusain v. Sashdhnr Singh. 1930 Oudh 
328 (329): 7 Oudh W N 398: 122 Ind Cas 
783; Matukdhari Singh v. Ramdas Singh, (1917) 
38 Ind Cas 214 (215): 2 Pat L Jour 61. But 

see Rutnessur v. Jcsoda, (1887) 14 Cnl 185 (187, 

188) [Costs may be recovered personally]. Ana 
Rnjaqovnlnsxvnmi v. Palfinistvami, 1932 Mad 155 
(156, 157): 34 Mad L W 961: 135> Ind Cas 
578: 62 Mad L Jour 93: 55 Mad 332: 1932 
Mad W N 554 [Notwithstanding amalgamation 
into the mortgage-money as one lump sum or 
heap, costs can be personally recovered u re¬ 
maining duo after sale of properties mortgaged]. 
And Maung Po Mya v. If A S Chrftyar^rm. 

1931 Rune 153 (158): 9 Ran* 186: 133 Ind 

Cas 225 [Costs may be personally received though 
personal remedy for mortgage-money and interest is 
time-barred ]. See also A inn Bibt v. Rama Shankar 
Miser, (1919) 50 Ind Cas 730 (731): 41 All 
473- 17 All L J 582 [Costs of unsuccessful ap- 
pool by mortgagor may at morlgagec’s option be 
added 'to mortgage-money or be recovered por- 
sonallv from mortgagor]; Jan want v. Sadiq.i 1910 J 
8 Tn.l Cas 32 (33) (All): Jagannath v. Jhuntah, 
(1914) 24 Ind Cas 63 (63, 64) : 12 All 1/ J 04o. 


(3) AN Jan v. Mariam, (1904) 26 All 93 
(95): 1903 All W N 202. 

Note 12. 

(1) Nanchand v. Yenawa, (1904) 28 Bom 630 
(634); 6 Bom L R 582. 

(2) Ram Din v. Ralka, (1885) 7 All 502 

(505): 12 Ind App 12: 9 Ind Jur 160: 4 Sar 
619 P C; Musaheb Zaman v. Inayat-ul-lah, (1892) 
14 All 513 (518): 1892 All W N 80; Bageshri 
Dial ▼. Muhammad Naki, . (1893) 15 All 331 

(332): 1893 All W N 120; Miller v. Ranga Noth', 
(1886) 12 Cal 389 (395, 396); Oulam Hossein 
v. Mahamadali, (1910) 34 Bom 540 (545): 12 
Bom L R 531: 7 Ind Cos 455; Hanmant Timaj 
v. Ragavendra Rao, 1922 Bom 237 (238) ; 46 
Bom 848: 24 Bom L R 410: 67 Ind Cas 847. 

Note 13. 

(1) Musaheb Zaman v. Inayat-ul-lah, (1892) 14 
All 513 (518) : 1892 All W N 80. 

Note 14. 

(1) Khazanehi Shah v, Nizam Din. 1930 Lah 
791 (792): 31 Pun L R 506: 126 Ind Cas 

174; Dalip Narain Singh v. Ohait Narain Singh, 
(1912) 17 Ind Cas 927 (930): 16 Cal L Jour 
394. 

Note 16. 

(1) Mata Amber v. Sri Dhar, (1904) 26 All 
507 (508, 509): 1904 All W N 73: 1 All L J 
250: Ram Lai v. Sil Ohand, (1901) 23 All 439 
(440): 1901 All W N 131. See also Fala Krista 
v. Jagannath. 1932 Cal 775 (781): 59 Cal 1314: 
140 Ind Cas 788: 36 Cal W N 709: 56 Cal 
L Jour 187 [No porsonal liability against puisne 
morgagee as such], Seo however, 3fau«*7 Pa Mya 
v. M A S Ohettyar Firm, 1931 Rang 153, (159): 
9 Rang 186: 133 Ind Cas 225 [Prior mort¬ 
gagee’s priority raised and found against)—Costs 
ordered generally against him and mortgagor held 
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in Note 6 above, the word ‘defendant’ in this rule means only the mortgagor 
defendant and not necessarily those claiming title under him. 

16. Insolvency of mortgagor. —'Where pending a suit by a mort¬ 
gagee on his mortgage, the mortgagor is declared an insolvent the plain® can 
still proceed against the mortgaged property. 1 If the mortgaged property is 
not sufficient to pay the debt, and the mortgagor is personally liable under the 
mortgage, the mortgagee may prove for the balance in the insolvency pro¬ 
ceedings along with the other creditors of the mortgagor, if the personal liability 
was not time-barred at the date of the institution of the suit on the mortgage. 2 
But can the mortgagee obtain a personal decree under this rule in such a case? 
No, according to the Allahabad High Court. 3 Yes, according to the Lahore 
High Court 4 and the Oudh Chief Court. 5 

17. Limitation. —We have seen (Note 12) that a balance is not 
‘legally recoverable' if the personal remedy is barred by limitation at the date 
of the suit for sale. Art. 132 of the Limitation Act is confined to suits to 
recover the mortgage money from the mortgaged property and does not apply 
to the personal remedy under a mortgage. 1 The personal remedy is governed 
by the six years' period of limitation in the case of registered instruments 2 
and by the three years’ period in the case of unregistered instruments 3 and 
time runs from the date on which the mortgage amount, becomes due. 4 If 
the right to a personal decree is not barred at the date of the institution of the 
suit, the plaintiff is entitled to such a decree in the ease of a deficiency, though 
the application for the personal decree is made at a time when a suit for the 


0. 34, E 6, 
Notes 
15-17. 


recoverable personally]. And 0 A SI K Ohettgar 
Firm v. P R P L S Ohettgar Firm, 1931 Rang 
181 (183): 133 Ind Cas 93 [Mortgagor consent¬ 
ing to decree—Subsequent mortgagee contesting— 
Defences found against—Costs on contested scale 
against subsequent mortgagee and ex parte scale 
against mortgagor—Personal decree under this rule 
passed against mortgagor—Subsequent mortgagee 
is liable personally for difference of costs between 
contested and ex parte scales, since no personal 
decree can be passed against him]. 

Note 16. 

(1) See Mamraj v. Brxflal Ohakervarthi, (1911) 
12 Ind Cas 587 (588): 8 All L J 1241: 34 
All 106. 

(2) Mamraj v. Brij Led, (1911) 12 Ind Cas 
387 (588): 34 All 106: 8 All L J 1241; Babu 
Lai v. Krishna Prasad, 1925 Pat 438 (440) : 85 
Ind Cas 543: 6 Pat L Tim 410: 4 Pat 128; Sharaf 
TJzzaman v. U Hunter, Liquidator, Bank of Upper 
India, Ltd, 1930 Oudh 20 (26): 6 Oudh W X 
982: 121 Ind Cas 903. 

(3) Mamraj v. Brij Lai, (1911) 12 Ind Cas 
587 (588): 34 All 106: 8 All L J 1241. But 
see Niaz Ahmad v. Phul Kunwar, 1932 All 336 
(337): 1932 AU L J 237: 138 Ind Cas 361: 
54 All 428 [Sale and right to personal decree 
arising aftor discharge in the I P—Decree-holdeT 
is entitled to personal docree]. 

(4) Kishen Chand v. Bohan Lai, 1921 Lah 
270 (270): 2 Lah 95: 3 Lah L Jour 126: 61 
Pun L R 1921: 59 Ind Cas 710. 

(5) Sharaf Uzzaman v. 77 Hunter, 1930 Oudh 
20 (26): 6 Oudh W N 982: 121 Ind Cas 903. 


Note 17. 

(1) Millrr, Official Assignee v. Runga Nath Moio- 
lick, (1885) 12 Cal 389 (895, 896): 10 Ind Jur 
376; Ganesh Lai Pandit v. Khetramohan Maha- 
patra, 1926 P C 56 (59): 95 Ind Cas 839: 
5 Pat 585: 81 Cal W N 25: 24 All L J 015: 
28 Bom L R 931: 53 Ind App 134: 43 Cal L 
Jour 545: 51 Mad L Jour 82: 24 Mad L W 50- 
1926 Mad W N 535: 3 Oudh W N 591: 7 Pat 
L Tim 501 P 0. 

(2) Makrand v. KaUu, (1919) 50 Ind Cas 640: 
(640): 17 All L J 647: 1 U P L R (All) 73: 
41 All 581; Radha Krishna v. Tej Saroop, 1930 
All 69 (71. 72): 1929 All L J 1294: 123 Ind 
Cas 321: 52 AJ1 363; Sheo Das Pandc v. Kunj 
Behari, (1929) 114 Ind Cas 813: 1928 Notes 
73 (e) : 5 Oudh W N 1128; Dharanidhar Ghosh 
v. Indranarayan Sinha, (1932) 36 Cal W N 117 
(118). 


CD See Limitation Act, Art. 115. 

(4) Sheo Oharan Singh v. Lalji Mai, (1896) 18 
AM 37 » (372): 1896 All W N 107; Vithoba 

Mahipatx Dhabade v. Balkrishna Sakharam, 1921 
Born 437 (438. 439): 45 Bom 1206: 23 Bom L 
R 529: 63 Ind. Cas 234 [Time for suit on per¬ 
sonal covenant in mortgage runs from expiry of 
mortgago term—But where mortgagee enjoys the 
usufruct in lieu of interest time runs from last 
year when he enjoys such usufruct]; Mt Amino 
B'l» \. Kalk" Sin,fit. 1926 Oudh 336 (336): 13 
Oudh L J 147: 95 Ind Cas 486 [Two mortgages 
in respect of the same property in favour of the 
same person at different times—Amount of the 
second mortgage to be paid along with money due 
on the earlier mortgage—Limitation for claim under 
second mortgago runs from date when first mortgage 
amount becomes payable]. 
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0.34, R. 6 , personal remedy would be barred. 0 If a decree is barred under this rule, it is 
Note 17. barred in its entirety and a personal decree cannot be passed for costs alone 

where the right is barred as regards principal and interest. 6 But though the 
mortgagee's personal remedy may be barred as regards the principal, he is 
entitled to a personal decree for interest accrued within six years from the 
suit for sale, because so long as the mortgage debt is not time-barred, the per¬ 
sonal liability for the payment of interest continues. 7 An acknowledgment 
by one co-mortgagor alone is not sufficient to keep alive a mortgage debt as 
against all the co-mortgagors. 8 

The plaintiff’s application for a personal decree has to be made under 
Ait. 181 of the Limitation Act, within three years from the date on which 
the light to apply for a personal decree accrues. 9 S. 6 of the Limitation Act 
does not apply to such an application, inasmuch as it is not an application for 
execution within that section. 10 

Where a mortgage decree provides for the sale of the mortgaged pro¬ 
perty and for realisation of any deficiency from the other properties of the 
mortgagor, the 12 years period under »S. 48 of the Code for enforcing the 
personal liability runs from the date of the decree and not from the date of 
the sale of the mortgaged property. 11 A contrary view was taken in the 


(5) Malia v. Nachiappa , (1695) 5 Mad L Jour 
294; Bishcsher Dayal v. Md Ibrahim Khan , (1903) 

6 Oudh Cos 30 (33); Basant Lai v. Qopal Par • 

.s had. IShHi All W X 193 (193): 2 All L J 463 
Hamid-uddin v. Kedar Hath, (1898) 20 
All 386 (387): 1898 All W N 83; Ohattar Mai 
v. Thakuri, (1898) 20 All 512 (514): 1898 

All W N 133; Jungi Singh y. Chander Mol , (1908) 
30 All 388 (389): 1908 All W N 161; 5 All L 
J 670; Ham Prasad v. Gurpatri, 1927 Oudh 567 
(568): 4 Oudh W N 1049; Abdul Rashid v. 
Mul Chnnd, 1929 Oudh 59 (60) : 5 Oudh W N 
1094: 114 Tnd Cas 769: 4 Luck 237; Arasalv:ar 
Peria Tiruwadi Aiyangar v. Muthammal Janaki, 
(1915) 27 Tnd Cas 770 (771): 2 Mad L W 
66; O/iMwm Lai v. Tikamdas, (1917) 39 Ind Cas 
854 ( 856) : 13 Naff L R 76; Sheik Rahamat v. 
Sheik Abdul . (1907) 34 Cal 672 (676): 6 Cal 
L Jour 119: II Cal \V N 674; Ram Din v. Kallca 
Prasad . (1885) 7 All 502 (505): 12 Ind App 
32: 4 Snr P C J 619: 9 Ind Jur 160 P C: Musa- 
heb Znman Khan v. Inayat-nl-lah,{ 1892) 14 All 513 
(518): 1892 All W N 80; Bageshri Dial v. Mu¬ 
hammad Naqi, (1893) 15 AU 331 (332): 1893 
All W N 120; Miller, Official Assignee v. Runga- 
natk Mouliek , (1885) 12 Cnl 389 (395, 396): 10 
Tnd Jur 376. 

(6) Panday Jagannath v. Mt Junian , (1914) 

2 1 Ind Cits 63 (63 1.4): 12 All L J 645. 

(7) Palia Ram v. J7(ra Lai, 1928 Lah 653 
(654): 111 Ind Cns 808; Munshi Ram v. Puian 
Chand, 1930 Lah 737 (737): 120 Ind Cas 433. 

(8) Baiknnta Gui v. Lnl Ohand Samanta, (*i915) 
26 Ind OftR 511 (511) Col. 

(9) Md Iltifat Hussain v. Alimunnissa, (1918) 

4 7 Ind 562 (563): 16 All L J 437: 40 All 

551; Krhhnabandhu v. Panchkari Saha , 1931 Cal 
166 (167): 52 Cnl L Jour 531: 35 Cnl W N 231: 
58 Cnl 741: 130 Tnd Cns 815; Raf N a rain v. 
Santi Lnl, 1923 All 203 (204): 79 Ind Cns 
85: 21 AH Tj J 37: 4 L R A Civ 73; Pell v. 
Oregon/, 1925 Cal 834 (836): 29 Cnl W N 678: 
52 Cal 828: 89 Ind Cas 1; Amir Chand v. 
Nareingh Narain, (1911) 10 Ind Cns 21 (22) 


Oudh; Rama Venkatasubba Ayyar v. Shanmugam 
PUlai, (1913) 21 Ind Cas 530: 1913 M W N 
867; OhunUal v. Tikamdas, (1917) 39 Ind Cas 
854 (856); 13 Nag L R 76; Ohotey Lai ▼. Laiq 
Singh , 1929 All 15 (16): 111 Ind Cas 221: 26 
All L J 1374; Siva Subramania PQlai v. Poova • 
ling am Pillai, 1926 Mad 941 (942): 1926 Mad 
W N 574: 24 Mad L W 280: 97 Ind Cas 502 
[Salo under mortgage decree set aside—Time for 
application for porsonal decree runs from the date 
of setting aside of salo and not from date of dis¬ 
possession); Fail Husain Khan v. Shobrat Singh, 
1902 All W N 50 (51) [Under the peculiar cir¬ 
cumstances of this case, time was hold to run 
from the date on which, after tho sale, the decree 
for salo was amended 1 ; Rai Narain Mai v. Santi 
Lai, 1923 All 203 (204): 21 All L J 37: 4 L R 
A Civ 73: 79 Ind Cas 85 [Private sAle of 
mortgaged property—Delay in execution of sale- 
deed—Nevertheless timo for application for per¬ 
sonal decree for balance does not begin to run 
till tho deed of sale is executed). But see contra 
Bismambar Saha v. Ram Sunder Kaibarta, (1915) 
30 Ind Cas 719 (720) : 42 Cal 294 [Neither 
Article 181 nor any period of limitation applies to 
application for porsonal decree because Limitation 
Ad cannot apply to application to the Court 
to terminate a ponding proceeding]. 

(10) Khondkar Mohammad Saleh v. Chandra 

Kumar Maker}!. 1930 Cal 34 (35): 49 Col L 

Jour 362: 33 Cal \V N 519: 56 Cal 1117: 122 
Ind Cas 201. 

(11) Jnancndra Nath Bose v. Khulna Loan 

Co, Ltd, (1914) 24 Ind Cas 35 (36): 18 Cal W 
N 492; Banku Behary Ohatterji v. Narain Das 
Dutt, 1927 P C 73 (75): 31 Cal W N 689: 

52 Mad L Jour 565: 1927 Mad W N 336: 4 

Oudh W N 474: 101 Ind Cas 24: 29 Bom LK 

850: 38 Mad L Tim 90: 45 Cal L Jour 507: 

54 Cal 500: 54 Ind App 129: 26 Mad L W180, 
Baranashi v. Bhabadeb , 1921 Cal 456 (457): 3 
Cal L Jour 167: 66 Ind Cas 758; Khulna Loan 
Co, Ltd v. Jnanendra Nath Boss , (1918) 45 Ino 
Cas 436 (437): 22 Cal W N 145: 1917 P L 
85 P C. 
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following cases. 12 

The limitation for the execution of a personal decree runs from the date 
of the drawing up of a formal decree and not from the making of an order for 
personal decree. 13 

18. Succession certificate. —A personal decree cannot be passed in 
favour of the heirs of a mortgagee in the absence of a succession certificate 
produced by them. 1 But a person who has succeeded to the estate of a 
deceased mortgagee by the right of survivorship need not produce a succes¬ 
sion certificate before he can obtain a personal decree against the mortgagor. 2 

19. Notice. —Where a decree-holder applies for a personal decree 
against the judgment-debtor under this rule, the proper procedure for the 
Court is to issue notice to the judgment-debtor calling upon him to show cause 
why the application should not be granted and to hear his objection, if any. 1 
But in the absence of fraud, a suit does not lie to set aside an ex parte personal 
decree under the rule, on the ground of failure to serve notice on the judgment- 
debtor. 2 An order directing execution to issue against the judgment-debtor 
personally without a supplemental decree under this rule should not he passed 
without notice to the judgment-debtor. 3 

20. Execution of personal decree.— An executing Court cannot 
entertain any question as to the validity of a personal decree which nas 
become final. 1 (See Notes to S. 38, ante.) A mortgage decree, until it reaches 
the stage shown by Transfer of Property Act, S. 90 (0. 34, R. 6) does not 
become a money decree to which S. 209 of the Code of 1882 (now S. 34) 
relates. 2 

21. Appeal. —An order refusing an application for a personal decree 
under the rule is a decree and appealable as such. 1 Ad valorem Court-fee is 
payable on an appeal from such an order as well as on an appeal from a decree 


(12) Narayana Ayyar v. Singaravelu Vannian, 
(1917) 42 Ind Cas 282 (283, 284): 33 Mad L 
Jour 643: 1917 Mad W N 845: 0 Mad L W 
676; Aiyasami Ayyar v. Venkatachala Mudali, 
(1917) 37 Ind CaB 741 (746, 747): 31 Mad L 
Jour 613: (1916) 2 Mad W N 296: 20 Mad 
L Tim 391: 4 Mad L W 507: 40 Mad 989. See 
Jadu Nath Prasad v. Jagmohan Das, (1903) 25 
Alt 541 (548): 1903 All W N 98 [Combined 
decreo under Ss 80 and 90, T P Act cannot bo 
treated as a decreo for money within S 230 (now 
S 48) of the Code of 1882]. 

(13) Madan Mohan Das v. Nobin Eishore Deb, 
(1906) 3 Cal L Jour 291 (292). 

Note 18. 

(1) Abdul Satar ▼. Satya Bhushan Das, (1908) 
85 Cal 767 (772); Sahadev v. Sheikh Sakhaicat 
Sosscin, (1908) 12 Cal W N 145 (147, 148): 
7 Cal L Jour 658; Nanrhand V. Yenawa, (1904) 
28 Bom 630 (634) : 6 Bom L R 582. 

(2) Shiva Prasad Singh v. Beni Madhab Chow- 
dhury, 1922 Pat 529 (531): 1 Pat 387: 4 Pat 
L Tim 6: 70 Ind Cas 24. 

Note 19. 

(1) Bhagirath Ram v. Bank of Northern India, 
1930 Lah 103 (104): 31 Pun L R 143: 121 Ind 


Cas 293; Badier Rahman Ohowdhry v. M A R R 
M R M Ohetty Firm, (1916) 85 Ind Cas 288 
(289): 8 L B R 450: 9 Bur L Tim 245. 

(2) Ramdhani Misir v. Pumieshwar Kurmi, 
(1912) 16 Ind Cas 5 (6) All. Seo also Ram 
Ratan v. Bhuri Begam, (1915) 30 Ind Cas 792 
(793): 13 All L J 901: 38 All 7 [Notice sent 
to tho judgment-debtor—Latter not opposing ap¬ 
plication for personal decree—Ffe cannot subsequent¬ 
ly sue to sot aside the decree]. 

(3) Ilimolla v. Manindra Mohan, (1920) 56 Ind 
Cas 801 (802): 31 Cal L Jour 382. 

Note 20. 

(1) Sitaram Sonary. Raj Kumar Nonia, (1917) 
38 Ind Cas 691 (692) Pat. 

(2) Uargoandas v. Mohanbhai, (1900) 2 Bom 
Ij R 225. 

Note 21. 

(1) Muhammad Iltifat Htisain v. Alitnunnissa, 
n? 1 *) 47 Ind Cas 661 (562): 40 All 553: 16 
All L J 438. See also Niaz Ahmad v. Phul 
Kumvar. 1932 All 336 (337) : 1932 All L J 
237: 138 Ind Cas 361: 54 All 428 [Appoal 
lies and no revision is competent]. 


0. 34, R.6, 

Notes 

17-21. 



2660 


Personal Decree Against Mortgagor 


Sch. 


O. 34, R6, 
Notes 

21—23- 


See Notes to S. 96. 

22. Nature of proceeding's under R. 6. —-Proceedings for a personal 
decree under this rule are not proceedings in execution but proceedings 
in suit and the provisions of 0. 9 are, therefore, applicable thereto. 1 

23 . Miscellaneous. — 

(1) An application for a personal decree should be made to the Court 

which passed the decree for sale and not to the Court to which 
it was sent for execution. 1 

(2) A decree directing realisation from the other properties of the 

mortgagor if the mortgaged properties which are to be pro¬ 
ceeded against first arc not sufficient is not a money decree for 
purposes of Registration. 2 

(3) A simple mortgagee whose rights under the personal covenant 

have not been barred is a creditor of the mortgagor within 
S. 53 of the Transfer of Property Act and can sue to set aside 
an alienation of the other properties. 8 

(4) 0. 20, R. 11 empowering the Court to allow payment by instal¬ 

ments applies to an, application for a personal decree under 
this rule. 4 


under the rule. 2 An application for a personal decree is not a ‘plaint’ and 
an order returning it for presentation to the proper Court is therefore not 
appealable under O. 43, R. I. 3 Where the original mortgage suit was valued 
at less than Rs. 5,000, an appeal from a personal decree in the suit lies, under 
S. 21 of the Bengal N.W.P. (now Agra) and Assam Civil Courts Act 
(U.P. Act, XII of 1887) to the District Judge and not to the High Court 
though the personal decree be for a sum exceeding Rs. 5, 000. 4 


(2) .1 f nh inn iruitl I It if nt Husain v. Afimunnim, 

(1918) 47 Ind Cas 561 (562): 10 All L J 438: 
40 All 553; Bindhiachal Ral v. Sita Ram Misir , 
1924 All 292 (293) : 74 Ind Cas 21; Lakhi Narain 
Jafjdto v. Krithibas Das, (1913) 19 Ind Cas 

971 (973); 18 Cal L Jour 133; Wasi Alt v. 

Jang Bahadur Singh, (1915) 30 Ind Cas 

497: 18 Oudh Cas 121; Tafammal Husain v. 
Muhammad Husain Khan, (1916) 85 Ind Cas 

158 (159): 14 All L J 328. 

(3) Bhup Singh v. Fateh Singh, 1931 All 192 
( 193) : 1931 All L, J 893. 

(4) Badr-un-nissa v. Shankar, (1919) 49 Ind 
Cas 687 (087): 17 All L J 260: 41 AIJ 384. 

Note 22. 

(1) Bahu Lai v. Raghunandan, 1930 All 841 
(843): 124 Ind Cas 729: 1930 All L J 1200: 

52 All 839; Puttoo Lai v. MunsM Lai, 1932 All 

400 (466): 1932 All L J 308: 140 Ind Cas 
529 [Application under this rule is a proceed¬ 
ing in the suitl; Dhnramrhand v. Shearanlal, 
1930 Nap 188 (189): 26 Naff L R 154: 124 
Ind Cas 249; A K R P L A Ohettiar Firm v. 
S Mehar Singh , 1930 Rang 257 (259): 8 Rang 
316- 126 Ind Cas 648; Puma Chandra Mandal 
v. Radha Nath Das, (1906) 33 Cal 867 (870): 
4 Cal L Jour 141; Ramdayal Surajmal v. Muham¬ 


mad Qhouse, (1905) 1 Nag L R 143 (145); 
Contra Ourdin Pandey v. Rai Kokul Ohand Baha • 
dur t (1906) 9 Oudh Cafl 288. See Abdul Satiar 
v. Saiya t (1908) 35 Cal 767 (772) [Ex parts 
decree under R 6 can be set aside under inherent 
power of Court!. See also Hanuman Lai v. 
Ham Peari Koer, 1921 Pat 491 (493): 60 Ind 
Cas 368: 2 Pat L Tim 251 [Ex parts decree 
passed by oversight under R 6 can be set aside]. 

Note 23. 

(1) Thirumalai Kondama v. Eastern Dsvslop• 
ment Co. (1917) 42 Tnd Cas 953 (954, 955): 83 
Mad L Jour 382: 22 Mad L Tim 257: 1918 Mad 
W N 4. See Rhup Singh v. Fateh Singh, 1931 
All 192 (192, 193): 1931 All L J 893. 

(2) Hcptulta v. Mahomed Bala, (1909) 2 Ind 
Car 511 (511): 11 Bom L R 356 [For registration 
purpose). See Venkata Reddi v. Doratami, 
1933 Mad 63 (64): 36 Mad L W 644: 1932 Mad 
W N 1187: 63 Mad L Jour 722: 140 Ind Cas 
378. 

(3) Authikesavaloo Naicker v. Shah AbduBa 
Hussain, (1915) 29 Ind Cas 62 (63): 2 Mad L 
W 479: 1915 Mad W N 337. 

(4) Bidhti Sekhar Baturjee v. Mahtabuddin, 
(1911) 11 Ind Cas 736 (736): 15 Cal W N 1083. 
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(5) A proceeding under this rule is not governed by S. 52 of the 

Transfer of Property Act because it is not a proceeding in 
which any right to immoveable property is directly and specifi¬ 
cally in question. 5 

(6) An assignment of the mortgage decree includes the supplemental 

decree under this rule. 6 


R. Y. [New. Act IV of 1882, S. 92.] (1) In a suit for re¬ 
demption, if the plaintiff 16 succeeds, the Court 

Preliminary decree ... , Q 

in redemption suit. shall pass a preliminary decree 15 — 

(a) ordering that an account be taken 4 of what was due 
to the defendant at the date of such decree for— 

(£) principal and interest 5 on the mortgage, 

(ii) the costs 6 of suit, if any, awarded to him, and 

(in) other costs, charges and expenses properly incurred 
by him up to that date, in respect of his mortgage-security 
together with interest thereon; or 

(b) declaring the amount so due at that date; and 

(c) directing— 

(i) that, if the plaintiff pays into Court the amount so 
found or declared due on or before such date as the Court may 
fix within six months 9 from the date on which the Court con¬ 
firms and countersigns the account taken under clause (a), or 
from the date on which such amount is declared in Court under 


clause ( b ), as the case may be, and thereafter pays such amount 
as may be adjudged due in respect of subsequent costs, charges 
and expenses 7 as provided in rule 10 together with subsequent 
interest on such sums respectively as provided in rule 11, 8 the 
defendant shall deliver up to the plaintiff, or to such person as 
the plaintiff appoints, all documents 10 in his possession or 
power relating to the mortgaged property, and shall, if so re¬ 
quired, re-transfer the property to the plaintiff 11 at his cost free 
from the mortgage and from all incumbrances created by the 
defendant or any person claiming under him, or, where the defen¬ 
dant claims by derived title, by those under whom he claims, and 


(5) Badri Singh v. Hazari Singh, 1930 Oudh (6) Karimuila Shah v. Aid Raza, (1920) 58 
03 (95): 7 Oudh W N 123: 125 Ind Cas 163: Incl Cns 40 (41): 1 Pat L Tim 612. 

5 Luck 625. 


0 34, R.fl, 
Note 23- 


0- 34, R.7. 
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shall also, if necessary, put the plaintiff in possession of the 
property; and 

(u) that, if payment of the amount found or declared due 
under or by the preliminary decree is not made 12 on or before 
the date so fixed, or the plaintiff fails to pay, within such time 
as the Court may fix, the amount adjudged due in respect of 
subsequent costs, charges, expenses and interests, the defendant 
shall be entitled to apply for a final decree— 

(a) in the case of a mortgage other than a usufructuary 
mortgage, a mortgage by conditional sale, or an anomalous mort¬ 
gage the terms of which provide for foreclosure only and not 
for sale, that the mortgaged property be sold, or 

( b ) in the case of a mortgage by conditional sale or such 
an anomalous mortgage as aforesaid, that the plaintiff be de¬ 
barred from all right to redeem the property. 

(2) The Court may, on good cause shown and upon terms 
to be fixed by the Court, from time to time, at any time before 
the passing of a final decree for foreclosure or sale, as the case 
may be, extend the time fixed for the payment 13 of the amount 
found or declared due under sub-rule (1) or of the amount ad¬ 
judged due in respect of subsequent costs, charges, expenses 
and interest. 

[See Rr. 2 and 4, ante and R. 9, below.] 
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2. Amendments after 1908.—The rule has been amended by Act XXI 
of 1929. The general changes thus introduced are on the same lines as in the 
case of Rr. 2 and 4 See Notes under Rr. 2 and 4. Further, in case of default 
by the mortgagor in payment of the mortgage money within the prescribed 
time, the old rule provided for foreclosure except where the mortgage was 
simple or usufructuary and for sale except where the mortgage was one by 
conditional sale. The present rule has been amended to suit the changes in 
S. 67 of the Transfer of Property Act as amended by Act XX of 1929, see 
Notes under R. 2, ante. 


3. Scope of the rule.—As this rule corresponds to Rr. 2 and 4. 
ante in most particulars, the Notes under Rr. 2 and 4 may be consulted under 
this rule also. The decree under this rule is preliminary and incapable of 
execution without a final decree being passed. 1 The proceedings after a pre¬ 
liminary decree are proceedings in suit to which the provisions of 0. 22, will 
apply.- 0. 34 contemplates only one preliminary decree being passed. 
Hence, it is irregular to first pass a decree for accounts and then again 
another preliminary decree for redemption. Such a decree for accounts if 
passed will only have the effect of an interlocutory order for accounts. 3 
Where it is found that the money due to the mortgagee has already been paid, 
a final decree may be at once passed without any preliminary decree. 4 (See 
R. 9, infra which expressly provides for this.) A decree for possession on 
condition of the plaintiff’s paying a certain sum within a certain time is not a 
preliminary decree within this rule. 5 


The rule applies only to a suit for redemption against a mortgagee, and 
not by one co-mortgagor against another who has redeemed the entire mort¬ 
gage, for redemption of plaintiff’s share of the mortgaged property. 0 A com¬ 
promise decree in a redemption suit, which is itself capable of execution does 
not require a final decree. 7 No application for a final decree can be made 
under this rule and R. 8 where a decree had been passed under S. 92 of the 
Transfer of Property Act. 8 


Order 34, Rule 7—Note 3. 

(1) Muuno Tun v. 3f« Ywe, (1920) 54 Ind 
Can 607 (508): 3 U B R 183; Nandrarn v. 
Bnbaji, (1898) 22 Bom 771 (773); Kuehaba v. 
Budhaji, 1922 Bom 127 (128): 46 Bom 346: 
64 Ind Cas 1004: 23 Bom L R 1176; Bal Kishm 
v. Atnui Ram, (1916) 26 Ind Cas 701 (706): 
10 Nag L R 150 [Every preliminary decree in a 
mortgage suit must be followed by a final decree]. 

(2) Muhammad Maxihullah Khan v. Jarao Bai, 
(1915) 27 Ind Cas 771 (772): 37 All 226: 13 
All L J 307; 3ft Lakhpati Kuer v. Daulat Singh, 
1927 Oudh 156 (157): 4 Oudh W N 235: 101 
Ind Cas 174: 2 Luck 464 [0 22 does not apply 
after a decree has been passed though it may be 
only a preliminary decree]. 

(3) NaunUial Singh v. AO Skinner. 1925 All 
707 (708): 47 All 803: 23 All L J 691: 92 Ind 
Cas 63; V amanacharya v. Govind, 1924 Bom 33 
(35): 25 Bom L R 826: 76 Ind Cas 1014; Moh- 
kam Singh v. Ohandra Pal Singh, 1924 Oudh 140 
(140. 141): 10 Oudh L J 374: 77 Ind Cas 346. 


See also Jaimal v. Mohamedbkai, 1874 Bom P J 
7 (7) [Sum due to mortgagee for repairs—To be 
decided before decree and not left for a later 
stage in execution J. 

(4) Roitltan Lai v. Bhuri Singh, 1922 All 479 
(479): 70 Ind Cas 899; Venkataratnam v. Sita- 
ramayya, 1926 Mad 305 (306): 92 Ind Cas 314. 

(5) Nihal Chand v. Ohulam Muhammad, (1918) 
19 Ind Cas 856 (857): 146 Pun W R 1913: 
235 Pun L R 1913; Mahabir Pershad v. Kar- 
tar Singh, 1924 Lnh 635 (636) : 76 Ind Cas 
144 [Decree is capahle of execution as it is]. 

(6) Ali Akbur v. Sultan tUMulk, 1923 L;.h 
129 (131): 69 Ind Cas 658. 

(7) Manikka Ohrtti v. Kuppuxv;umi Asari. 1926 
Mad 644 (644): 1926 Mad W N 285: 97 Ind 
Cas 613. 

(8) Doki Khodalo Patro v. Lingarapi Vidya 
Buxhano, (1914) 22 Ind Cas 283 (283) Mad. 


. 34, R.7, 
Notes 
2-3. 


. 34, R.7, 
Notes 
3—4. 
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Ordinarily a suit for an account on a mortgage cannot be asked for, 
unless the mortgagor asks for redemption also. 9 The burden, in suits for 
redemption, is on the mortgagor of proving the existence of a mortgage 10 and 
the mere fact that the defendant denies the mortgage is no ground for decreeing 
possession without any payment by the mortgagor. 11 A conditional decree 
for redemption on payment of the amount due may be passed even though the 
Court finds that the mortgage has not been satisfied out of the mortgaged pro¬ 
perty as alleged in the plaint. 12 . ' 

A mortgagor cannot redeem by application, but onlv can do so by way 
of suit. 13 

4. Mode of taking accounts—Sub-R. (1), Cl. (a).—We have seen 
under R. 2, ante that the object of the Legislature is that complete accounts 
of all amounts due by either party to the other in respect of the mortgage 
transaction should be taken in a mortgage suit, so as to avoid unnecessary 
litigation. A mortgagee in possession is bound to account for the rents and 
profits of the property (see Transfer of Property Act. S. 76), and the mort¬ 
gagor is entitled to deduct from the mortgage money all sums thus owecT^by 
the mortgagee. 1 Where the mortgagee has been in possession of the mortgaged 
property, the burden is on him to prove that the mortgage has not been satis¬ 
fied out of the usufruct of the property. 2 In a suit to redeem a puisne mort- 


(9) Hari v. Lakshman. (1880-81) 5 Bom 614 
(616); Shankarappa v. Danapa. (1880-81) 5 Bom 
601 (607). 

(10) Dai Bahadur Singh v. Sarabjit Tr.wart, 
1981 Oudh 378 (379): 132 Ind Cas 793: 8 
Oudh W N 782; Bala v. Shiva, (1903) 27 Bum 
271 (276): 5 Born L R 85; Musafir v. Lagan. 
(1905) 2 All L J 62 (64): 1905 All W N 14. 
See also Bama v. Baburao , 1874 Bom P .T 19 
f Plaint iff need establish only a prima facie Case- 
Then onus is shifted to defendant (5 Bom H C 
R 159. foil). And Chinto v. Saga, 1886 Bom 
P J 247, (Do.). 

(11) Dada v. Bavasha. (1869) 6 Bom II 0 R A 
C J 9. 

(12) Sahib Zadah v. Paramcshar Das. (1875* 
7>) 1 All 524 (525); Butchanna v. Yarahalu. 
<1901) 24 Mad 408 (411) fA mortgagor #*iny 
plead in the alternative that tho mortgage money 
has been paid or that lie is prepared to pay any 
sum that muy still bo found due]. 

(13) Ravji Shivram Joshi v. Ealuram. (1375) 
12 Born II C R 160; Bam Chandra v. Baba, (1875) 
12 Bom H C R 163. 

Note 4. 

(1) Raghonoth v. Luchmun Singh, (1866) 1 

Agra 132 [Mortgagee not to bo charged interest 
on income from property—But the income should 
he deducted from the interest due] ; Eodir Moidin 
v. Nepean , (1899) 26 Cal 1 (7) : 2 Cal W N 
i.65: 25 1 imI App 24 1: 7 Snr 394 P C (Mort¬ 

gagee entitled to deduct from the income sums 
spent properly for repair, etc): Radhabcnnde v. 
Kripamnyrc , (1870-72) 14 Moo Ind App 413 

(451) (Income from property to he first deducted 
from interest due to mortgagee]; Mutira Doss v. 
Hugh Singh. (1869) 2 N W P 207; Oohtck ('han¬ 
der v. Mohun Lai. (1866) 5 Suth W R 271 
<276) [Tho accounts should show the collections and 
the expenses] ; Eally an Dus v. Sheo Nundun, 
(1872) 18 Suth W R 65 (67) [Surplus of income 


after deducting intorest should be deducted from 
principal | ; Nniyal v. Bans Oopal, 1927 A11 713 
(713): 25 All L J 791: 103 Ind Cas 289 [Rent 
payable by mortgagee but paid by mortgagor must 
be deducted from tho mortgage money]; Parasu- 
rama Paltar v. Venkatachalam Pattar , (1913) 21 
Ind Cas 701 (702): 1914 Mad W N 198: 25 
Mad L Jour 561 [Mortgagee is bound to give 
credit to the mortgagor for all sums agreed to 
be paid by him but which he did not pay]. See 
Kundanmal v. Kashxbai, (1902) 26 Bom 363 
(372): 4 Bom L R 42 [Judge has to decide on 
the accuracy of tho accounts presented by the 
parties]; Papla Chakripani v. Ramaswami, (1017) 
42 Ind Cas 230 (231) Mad [Mortgagee in pos¬ 
session liable to account for renta and profits, 
even after preliminary decree]; Muhammad Hussain 
v. Itntiazunnissa, (1910) 5 Ind Cas 444 (445): 
13 Oudh Cas 32 [Accounts should be sottlod though 
not claimed by plaintiff] ; Zaki-vl-din v. Ohunnilai, 
1927 Nag 302 (302): 10 Nag L J 142: 103 
Ind Cas 290. See also Mahabal Singh ▼. Rafts- 
van Prashad Singh, 1927 Oudh 208 (208): 101 
Ind Cas 200 [Mortgagee to take part of usufruct 
for interest and pay the balance to mortgagor 
under tho terms of tho deod—Such balance can be 
claimed in the redemption suit]. See also Said 
Ahmad v. Raja Barkhandimahcsh Pratap Narain 
Singh. 1932 Oudh 255 (260): 9 Oudh W h 
253: 339 Ind Cas 64 [Mortgagee getting pos¬ 
session also of properties exempt from mortgage— 
Obtaining decrees for past rents against mortgagor 
as tenant—Mortgagee liable to account therefore 
in suit for redemption). But a separate suit 
for mesne profits accruing after date fixed for pay¬ 
ment and before delivery of possession is not bar¬ 
red. Set S 11, N 40, Pt (5); R 9, N 3 Pts (2) 
and (3) below; and also tho following cases:-— 
Abu Jafar v. Raohoindra, 192G Oudh 113 (118): 

2 Oudh W N 826: 91 Ind Cas 258. And Sakart 
Dulla v. Sheikh Ainuddy . (1910) 6 Ind Cas 
336 (338) : 14 Cal W N 1001: 12 Cal L Jour 620. 

(2) Abdul Ohani y. Dnrga Prasad, 1883 Alt 
W N 90 (91). 
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gagce who has redeemed a prior mortgage, the mortgagor is liable to pay the 
amounts of both the mortgages. 3 

Where a prior mortgagee sues on his mortgage without impleading the 
puisne mortgagee, and purchases the property in execution of his decree, the 
puisne mortgagee subsequently suing for redemption, is bound to pay, not 
the sum for which the property was sold, but the amount due on the mortgage 
up to the date on which the prior mortgagee obtained possession after the pur¬ 
chase. 4 A Court can investigate accounts with a view to seeing whether the 
mortgage has been satisfied out of the usufruct, even though, in doing so, it 
has to deal with questions relating to properties lying outside its jurisdiction. 5 
In a suit for the redemption of two distinct mortgages, the accounts should be 
taken separately in respect of each mortgage. 0 A mortgagee who refused a 
valid tender of the mortgage money does not thereby cease to be a mortgagee 
and the subsequent accounts between him and the mortgagor should be included 
in the suit for redemption. 7 In a suit for redemption of a mortgage to which 
the sub-mortgagee also is joined as a party, the decree should direct accounts 
to be taken of the mortgage as well as of the sub-mortgage and should provide 
that out of the mortgage money, the sub-mortgagee should be paid the amount 
due to him and the balance, if any, should be paid to the mortgagee. 8 

In suits for redemption the accounts should be taken up to the date of 
actual redemption or sale as the case may be. 0 

5. Interest.—In a suit for redemption, the mortgagee’s right to 
interest is not limited to that, accruing during the six years preceding the suit. 1 
Where a mortgagee who is entitled to possession obtains a decree for possession, 
he is not entitled to any interest between the date of the decree and the date 
of the delivery of possession. 2 

6. Costs.—In a suit for redemption, the mortgagee defendant is 
entitled to all costs unless he has refused a valid tender of the mortgage money 
or has otherwise been guilty of misconduct. 1 Such costs are part of the inort- 


(3) Eirat v. Debi Singh, (1905) 27 All 308 
(310): 1904 All W N 268. 

(4) Delhi and London Dank v. Bhikari, 
' li>02) 24 All 185 (187): 1902 All W N 7; 
Raghunath Kunwar v. Sankar Singh, (1914) 22 
Ind CaB 387 (388): 12 All L J 41: 36 All 123. 

(5) Girdhari v. Sheoraj, (1875-78) 1 All 431 
<432, 433): 2 Ind Jur 146. 

(6) Ramnchandra Baba Sathe v. Janardhan 
Apafi, (1890) 14 Bom 19 (24). 

(7) Salgabadi Behara v. Harabati, (1907) 34 
Cal 228 (228, 229) : 5 Cal L Jour 192. 

(8) Earagan v. Ganoji, (1891) 15 Bom 692 
(693); Sukh Deo Prasad v. Ram Autar, (1917) 
42 Ind Cas 66 (67): 4 Oudh L J 475; Gokul 
pat, v. Debi Prasad, (1906) 28 All 638 (641): 

3 All L J 548: 1906 All W N 162. 

(9) Kashi v. Bajrang. (1908) 30 All 36 (37): 

4 All L J 763: 1907 All W N 281; Pajda Chakra■ 

Chettiar v. Ramasami Thenkondan, (1917) 
42 Ind Cas 230 (231) Mad; Thirumalhur v. 
oaminatha Pattar Karufakar , (1912) 16 Ind 

334 


Cas 184 (185) Mad. 

Note 5. 

(1) Joti Pershad v. IJakim Ali, (1914) 22 Ind 
Cas 528 (529): 73 Pun L It 1914: 41 Pun W R 
1914; Davdhbhai v. Davdhbhai, ( 1890) 14 Horn 
113 (115). 

(2) Bamidhar v. Hadi Ali , 1889 All \V N 
177. 

Note 8. 

(1) Dhondo Itamchandra v. Balk risk na Go 
vind, (1884) 8 Bom 190 (193); Carvalho v. Nur- 
hibi, (1878-79) 3 Bom 202 (203): 4 Ind Jur 
32; Subbana v. Krixhna, (1891) 15 Bom 644 
(646); Gane8h Ilarbaji v. Sidhakaran, (1900) 13 
C P L It 74 (77) ; Ilarihara Mangalalh v. Kata - 
pratha Rath, (1917) 38 Ind Cas 655 (657): 
1917 Mad W N 275; Khuda Baksh v. Alvnun- 
nissa, (1905) 27 All 313 (317, 320); 1904 All 
W N 273: 1 All L J 715; Yaste.va Holla v. P Maha- 
bala Rao t 1926 Mad 405 (406): 91 Ind Cas 943 
(Costs of mortgagee in redemption suit are dis¬ 
cretionary where he raises questions denying 
mortgagor’s right to redeem] : Shin Basappu v. 
BaJapa Basapa , 1924 Bom 172 (173): 25 Bom 
Ij R 1209: 81 Ind Cas 673 (Mortgagee contesting 
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gage money and in the absence of any express provision in the decree to the 
contrary, are not personally recoverable from the mortgagor. 2 Where the 
plaintiff mortgagor lias been awarded costs in such a suit, he is entitled to set 
off the amount of his costs against the mortgage money payable by him. 3 


7. Subsequent costs, charges and expenses.—The amendments in¬ 
troduced by the Transfer of Property Act (Amendment) Supplementary 
Act, XXI of 1929. have made clear that the mortgagee is entitled to charges and 
expenses properly incurred by him in respect of the mortgage security even 
subsequent to the preliminary decree. Although the rules were not so explicit 
before the above amendments as they are now, on this point, the law was 
recognised to be the same even under the old rules. 1 

8. Subsequent interest as provided in R. 11.—R. 7, sub-R. (1), 

Cl. (c) (i) provides for the payment, by the mortgagor, of interest subsequent 
to the date fixed for payment under the preliminary decree up to the date of 
the actual realisation of the mortgage money. This point was not conceded 
under the old rules. 1 ’ 

9. “Pays into Court on a day within six months”.—A decree under 
this rule should state a period within which the mortgage money should be 
paid. 1 This period may be less than six months. 2 In computing the period 
so fixed, the date of the decree should be excluded.'* 


If the decree for redemption fixes no period for payment it must be 
taken as an ordinary decree to which Art. 182 of the Limitation Act would 
apply. 3 '” But where in a suit for sale by a puisne mortgagee, the preliminary 
decree directed the plaintiff to pay off the prior mortgage before bringing the 
mortgaged property to sale, but fixed no period within which the prior mort¬ 
gage was to be paid off, it was held that, in this respect, the decree was a decree 
for redemption and the period allowable for payment of the prior mortgage 
amount could not exceed six months. 4 The rule requires the payment to be 
made into the Court. As to whether a payment made out of Court can be 
recognised by the Court, see Note 14 to R. 5 and O. 23, R. 3. 

(1009) 1 Ind Cas 71 (72): 10 CM L Jour US; 
Narnin Das v. XJdham Singh, (1913) 1® J n R 

Cas 48 (49): 44 Pan L R 1913: 53 Pun " « 
1913: 68 Pun Ro 1913. See also Jamal v. Mo 
hamedbhai, 1874 Bom P J 7 (7). 

(2) Pat human Annual v. Rajagopala, 1027 P 

C 17 (17): 1927 Mad W N 147: 25 Mad L " 
346: 100 Ind Cas 91: 52 Mad L Jour 407. 

45 Cal L Jour 300: 29 Bom L R 777. 31 Cal 
W N 804: 39 Mad L Tim 453 P C. 

(3) ITindu Singh v. Sardar Singh, 1888 All 
W N 80. 

(3-a) Narain Das v. Vdham Singh. (^f 3 } 9 }| 
Ind Cas 48 (49): 1913 Pun Re No 
Pun Ij R 14: 53 Pun W R 1913; *mhn« ^ 
.Takcral, (1909) 1 Ind Cas 71 <72> :1 0 C ^ d 
Jour 115; Etna* v. 1905) 28 » 

211 (213): JfnnRv v. Knahna . U® 96 ) i v 
592 (594): 1 Bom L R 31. See also v 

Saouji, (1889) 13 Bom 667 (570, 571) ‘ 3 

lion dwiw—N T o t inn* lived—Payment within 

years open], 

(4) G ay an Singh v. AM H'tsain 1921 AJJ 
56 (58): 43 All 320: 19 All L J 83. 60 
Cas 817. 


suit on tho ground of transaction being sale and 
not mortgage—Mortgagee refused costs). See 
also Jamal v. Mohamedbhai, 1874 Bom P J 7 
4 T ) [ Mortgage© sotting up fabricated mortgage— 

Coats refused]. 

(2) Sheo Darchan Singh v. Beni Ohaudkri. 
1926 All 424 (425): 24 All L J 424: 94 Ind 
Cas 872: 48 All 425; Sheo Darnhan Singh v. 
Beni Chowdhri, 1925 All 492 (494): L R 6 All 

225 


«7 Ind Cas 585 


12) Sidu v. Bali, (1893) 17 Bom 32 (34); 
Brijnath I)tts v. Juggcrnalh Das. (1879) 4 Cal 
742 (744): 4 Cal Ij Rep 122 [Notwithstanding 
any claim that the defendant’s attorney might 
have against tho defendant in respect of tho defend¬ 
ant's costs of tho suit]. 

Note 7. 

(1) Allahabad Bank, Ltd v. Moti Lai Barman, 
< 19 IIS) 35 Ind (’MS 95 <90. 97): M Cul 448: 

22 Cal W N 371. 

Note 8. 

(1) Ohandrika Prasad v. Nazir Husain, 1926 
Oiidh 300 (307): 92 Ind Cas 681: 13 Oudh 
B .T 396. 

Note 9. 

M) Krishna Chandra 3 fandnl v. Jake rial Hag, 
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10. “Shall deliver up to the plaintiff_the documents.’’—On pay¬ 

ment of the mortgage money, the mortgagor is entitled to the return of the 
mortgage bond, 1 and other documents relating to the title to the land. But 
where the mortgagee-defendant has lost the title-deeds, the executing Court 
cannot, in the absence of any express provision in the decree to that effect 
compel him to give security for the value of the property. 2 

11. “Shall re-transfer the property to the plaintiff’’.—The mort¬ 
gagee is bound, on redemption, to re-transfer the property to the mortgagor, free 
from the mortgage and from all encumbrances created by him. Thus, if he 
has leased the property 'to another, the lease is not binding on the mortgagor 
who can, therefore, eject the lessee as a trespasser. 1 The property must be 
transferred along with the accretions, if any, to the property. Thus, where 
the mortgagee taking advantage of his position as such, has taken a mortgage 
of the holding of a tenant, the mortgagor is entitled, on redemption, to the 
possession of the holding, provided he pays the amount due on its mortgage." 
The rule requires that a mortgagee with possession should, on redemption, put 
back the mortgagor in possession. 3 


12. Procedure on default of payment.—The rule provides that on 
default by the mortgagor in the payment of the mortgage money within the 
time allowed by the Court, the mortgagee is entitled to apply for a final decree 
for sale or foreclosure. 1 The present rule provides for a decree for sale in 
the case of any mortgage other than a usufructuary mortgage, a mortgage by 
conditional sale or an anomalous mortgage which provides only for fore¬ 
closure. It provides for a decree for foreclosure in the ease of a mortgage by 
conditional sale or an anomalous mortgage which provides only for foreclosure. 
Under the rule, as it was, before Act XXI of 1929, a decree for sale was pro¬ 
vided for in the case of any mortgage other than one by conditional sale. And 
a decree for foreclosure was provided for in the case of any mortgage other 
than a simple or usufructuary one. These changes are in conformity with 
the changes in S. 67 of the Transfer of Property Act made by Act XX of 
1929. See Notes under R. 3, ante for further information. The under¬ 
mentioned cases decided under the old rule are now only of academic interest. 2 
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Note 10. 

(1) Mil /."fur v. Zitliur Husain. 1926 All 741 
(743): 97 Ind Cas 82: 24 All L J 964. 

(2) Subbaraya I yen v. Padmanabha Yadiyar, 
(1901) 12 Mad L Jour 63 (64). 

Not© 11. 

(1) Ramchand v. Raj IIans r (1906) 3 AJ1 L 
J 517 (519): 1906 All W N 241. 

(2) Ketki v. Dinabandhu , (1909) 3 Ind Cas 
395 (396): 10 Cal L Jour 83. 

(3) Shiva Chidambara v. Kamnkshi, (1910) 33 
Mad 71 (73): 6 Mad L Tim 239: 19 Mad L 
Jour 498: 3 Ind Cas 433. See also Sakari Dutta 
v. Sheikh Ainuddy , (1910) 6 Ind Cas 336 (338): 
14 Cal W N 1001: 12 Cal L Jour 620 [Mort¬ 
gagor entitled to possession on payment as per 
decree—Subsequent possession by mortgagee ren- 
dora him liable for mesne profits in subsequent 
suit by mortgagor]. 


Not© 12. 

( 1 ) See Murlidhar v. Parsharam, (1901) 25 
Bom 101 (103): 2 Boin L It 633 [Omission to 
draw up proper decree under S 92 of the Trans¬ 
fer of Property Act did not deprive mortgagee of 
his right to relief under S 93]. See also Jamal 
v. Mohamedbhai, 1874 Bom P J 7 (7) [Procedure 
on default—To be provided for in the decree). 
Ami Adari Sanya si v. Xookalamma, 1931 Mad 
592 (595): 131 Ind Cas 487: 54 Mad 708: 34 
Mad L W 556 [Subsequent mortgagee’s redemp¬ 
tion suit—Prior mortgagee defendant is a decree- 
holder and his transferee of the decree can apply 
for final decree on default of payment]. 

(2) Zohra Bibi v. Sheikh Musi Raza . (1899) 
2 O u dh Cas 196 (198): Maung Shwe Bin v. 
Maung Chan Mya, (1897-1901) 2 U B R 514: 
Mating Aung v. Ma Thxen , (1915) 27 Ind Cas 
706 (706): 8 Bur L Tim 92; Rango v. Bh<»n- 
shetti, (1902) 26 Bom 121 (127): 3 Bom L R 
554; Atma Ram v. Surjan, 1928 Lah 355 (357): 
10 Lah L Jour 198: 110 Ind Cas 81. 
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13. Extension of time fixed for payment. —The amendments in this 
rule and in R. 8 made by Act, XXI of 1929 make it clear that the Court can 
extend the time fixed for payment from time to time and that, till a decree for 
foreclosure is actually passed, or till the sale is confirmed, the mortgagor can 
redeem the property. The undermentioned cases 1 decided under the old rules, 
have only an academic interest now. Time for payment may be extended 
though the period originally fixed maj" have expired. 2 The use of the expres¬ 
sion ‘"extend the time” in the new rule instead of the expression “postpone the 
day” which occurred in the proviso to old R. 8 makes this clear. 3 Extension 
of time may be granted irrespective of the nature of the mortgage in question. 4 
Even though a decree for redemption may have been passed by the appellate 
Court, an application for extension of time should be made to the Court of 
first instance and not to the appellate Court. 5 Where, in a partition suit, the 
alienation of a certain property belonging to the joint family was found to be 
binding only to a limited extent and a decree was passed for possession thereof 
on condition of a certain amount being paid to the alienee within a fixed date, 
it was held that this was in effect a decree for redemption and that the Court 
could extend the time fixed for payment. G Time fixed by a compromise decree 
cannot be extended by the Court. 7 S. 148 of the Code does not apply to the 
extension of time fixed by a decree for redemption. 8 The limitation for an 
application for a final decree for redemption runs from the date of payment 
although the Court may have extended the period for payment originally 
fixed. 9 Where a preliminary decree is simply confirmed in appeal, the period 
fixed runs only from the decree of the Court of first instance unless the appel¬ 
late Court extends the period. 10 See Note 9 to S. 148. 


Note 13. 

(1) Mating Lu Tha v. Maxing Hman, (1897- 

1901) 2 U B R 582; Maung Eya Going v. Ma 
Nyein Tha , 1893-1900 L B R 174; Hardco 

tlokhsh v. Sajjad Husain , (1902) 5 Oudh Ca8 
82; Bandhu v. Shah Muhammad Taki, 1888 All 
W N 119; Ehramat Ali v. Jnayat Husain, 1884 
\)1 W X 329; Sit ud a gar Mai v. Jan Ali, (1904) 
1 All L J 300; Knnarn Hump v. Govinda Kurup, 
(1893) 18 Mad 214 (219): 3 Mad L Jour 89j 
Mohamad Bar/ar Khan v. Jagat Kara in Lai, 1925 
Oudh 255 (258) : 80 Ind Cns 7UG: 28 Oudh Cas 46: 

I On fill W N 500: Balgobind v. Shcokumar , 1924 

All 818 (821): 22 All L J 791: 5 L R All 
(Civ> 545: 82 Ind Cas 184: 46 All 864; Ramji 
v. Ziblnji, 1924 Nag 258 (259): 20 Nag I* R 93: 
7 Nag L J 130: 80 Ind Cns 49;; Ram Lai 

Du 1/4' v. Har Narain, (1891) 13 All 400 (403): 

II All \V N 150; Sheikh Wazir v. Dhumnn Khan, 

(1894) 16 All 65 (68): 13 All W N 222; 

Mnhnnt Ishivurgar v. Chudasmna Manabhai, 
(1889) 13 Rom 106 (108, 109); Playadath v. 

Krishna, (1890) 13 Mad 267 (268, 269); Valla- 

bha Vtiliya Rajah v. Ycdapuratti. (1896) 19 Mud 
40 (52): 5 Mad L Jour 282 F B; Subbann v. 
Krishna. (1891) 15 Rom 644 (646). 

(2) Debt Prasad v. Jai Karan Singh, (1902) 

24 All 479 (481); Nand Lai v. Ram Raton Lodhi, 
(1906) 2 Nag L R 137 (113. 144); Ram- 

hriehu Rot v. Surbamaud Rai, (1909) 2 Ind Cns 
466 (466): 6 All R J 537: 5 Mad L Tim 390; 
Rango v. Bhomshefli, (1902) 26 Rom 121 (126): 
3 Bom L R 554 ; Ambika Pershad v. Salamnt 
Khan (1915) 29 Ind Cas 438 (439) All; Chalur 
liawa Mulji v. Poputlal Narandas, 1927 Rom 175 
(17G): 29 Rom L R 228: 100 Ind Cas 1039. 

(3) Ladu v. Babaji, (1883) 7 Rom 532 (534) 


[The contrary view takon in tliis case is not 
tenable under the present rule]. 

(4) Nareing v. Parlap, 1928 AU 480 (481): 
50 All 882: 111 Ind Cns 242: 26 All L J 1209 
(Mortgage by conditional SAle]. 

(5) Ram Dhani v. Lalxt Singh, (1909) 2 Ind 
Cas 220 (221): 6 All L J 251: 31 All 328; 
Beni Prasad v. Harnam Das, (1917) 39 Ind Cas 
630 (631): 15 All L J 288: 39 All 396; Dharma - 
raja v. Srinivasa, (1916) 31 Ind Cas 240 (240): 
2 Mad L W 1074; 29 Mad L Jour 708: 18 
Mad I, Tim 486: 39 Mad 876; Sheonarain v. 
Chunni Lai, (1901) 23 All 88 (89): 20 All W 
N 209. 

(6) Idximbu Parayan v. Pcthu Rcddi, (1920) 
54 Ind Cns 451 (452, 453) : 37 Mad L Jour 
695: 11 Mad h W 25: 43 Mad 357: 27 Mad 
R Tim 216. Rut compare Niranjan Singh v. 
Jagan Nath, (1915) 28 Ind Cas 862 (863): 18 
Oudh Cas 58 [Power to enlarge time can oo 
exercised only in cases to which rule strictly 
applies]. 

(7) Dawlat v. Eashirao, 1926 Nag 280 (281): 
92 Ind Cas 822. 

(8) Uet Singh v. Tika Ram. (1912) 14 Ind 
Cns 210 (241): 9 All L J 381: 34 All 388. 

(9) 3for« Narsu-shet v. Qangabai, 1927 Bom 
32 (34): 50 Bom 730: 28 Bom L R 1325: 98 
Ind Cas 943. 

(10) Manavikraman v. Unniappan, (1892) 15 

Mad 170 (173): 2 Mad L Jour 23; Tukaram v- 
Laxminarayan, 1926 Nag 207 (208): 89 Ina 
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14. Form of decree. —For the form of a preliminary decree under 
this rule, see Appendix D, Forms 7, 7-A, 7-B and 7-C. The decree ought not to 
contain unnecessary declarations. 1 It should not direct that the defendant 
should not be evicted till he has cut the crops sown by him. 2 

15. Second suit for redemption.— See Note 40 to S. 11. 

16. Who can redeem.— See S. 91 of the Transfer of Property Act. 

If a party, whose title is to some extent imperfect at the date of the 
institution of the suit, seeks to redeem and is able to prove a perfect title at 
the hearing of the case, he should have a decree for redemption. Thus if a 
purchaser in execution sale of the equity of redemption sues for redemption 
before he has obtained a certificate of sale, but obtains such certificate before the 
hearing, he should have a decree for redemption. 1 In a suit, by a purchaser of 
the equity of redemption, for redemption, the mortgagee cannot question the 
adequacy of the consideration for the sale. 2 

17. Trespass by mortgagor before redemption.—Where a redemp¬ 
tion decree was made but the mortgagor, without having made any payment, 
unlawfully trespasses upon the property and dispossesses the mortgagee in 
possession, the latter can sue to recover back possession. 1 

18. Court-fee. — See S. 7, Cl. (ix) of the Court-Fees Act. No Court- 
fee is payable on surplus profits decreed in favour of a mortgagor in a redemp¬ 
tion suit. 1 

19. Jurisdiction. —In suits for redemption, the value of the suit 
for purposes of jurisdiction is the amount of the principal money secured by 
the mortgage, and not the value of the property mortgaged. 1 

20. Appeal. — See Notes under Rr. 2 to 6, supra and also under S. 97. 


R. 8 . [New. Act IV of 1882, S. 93.] (1) Where, before a final 

decree debarring the plaintiff from all right to 

reSmptioii d smts e redeem the mortgaged property has been 

passed or before the confirmation of a sale held 
in pursuance of a final decree passed under sub-rule (3) of this 


Cas 937; Ohiranjl Led v. Dharam Singh, (1896) 
18 All 465 (457): 16 All W N 130; Jaggar Hath 
Ptmde v. Jokhu Tewari, (1896) 18 All 223 
(224, 227): 16 All W N 43. But see DmOat 
and Jtigjivun v. Uhukanda* Manekchand, (18t>o) 
11 Bom 172 (173). 

Note 14. 

(1) Ohooramun Singh v. Mahomed All, (1881- 
82) 9 Ind App 21 (26): 11 Cal L Rep 1 P C. 
As to form and contents of a redemption decree, 
see Mawng Mo Oale v. Ma Sa JJ, (1902) 1 L B 
R 186 (187 to 189). 

(2) Deodat v. Ram Autar, (1886) 8 All 502 
(508, 509): 6 All W N 149. 


Note 16. „ „ 

(1) Kri*hna}i v. Ganesh, (1881-1882) 6 Bom 
139 (142, 143). See also Krishnnfx Vumj/fl* v - 
Motilal Mangandas, 1929 Bom 337 (338) : 31 


Bom L R 476 [Court can take note of events 
happening subsequent to suit and of moulding 
decree accordingly). 

(2) Heera v. Raghu, (1868) 3 Agra 30; 
Kondo v. Qangadharbat, 1888 Bom P J 91 (91). 

Note 17. 

(1) Mohammad Baqar Khan v. Jagat Narain 
Lai, 1925 Oudh 255 (255, 256) : 80 Ind Cas 
706: 28 Oudh Cas 46: 1 Oudh W N 500. 

Note 18. 

(1) Wajdibegum v. Abdul Gani, 1929 Nag 1 
(2): 24 Nag L R 197: 11 Nag L J 232: 113 
Ind Cas 34. 


Note 19. 

(1) Mohan Lai v. Mohan Lai, 1926 Oudh 346 
(347): 3 Oudh W N 467: 94 Ind Cas 784: 13 
Oudh L J 622. 
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0.34. R. 8. rule, the plaintiff makes payment into Court .of all amounts due 

from him under sub-rule (1) of rule 7, the Court shall, on appli¬ 
cation made by the plaintiff in this behalf, pass a final decree 
or, if such decree has been passed, an order— 

(a) ordering the defendant to deliver up the documents 
referred to in the preliminary decree, 

and, if necessary,— 

( b ) ordering him to re-transfer at the cost of the plain¬ 
tiff the mortgaged property as directed in the said decree, 

and, also, if necessary,— 

(c) ordering him to put the plaintiff in possession of the 
property. 

(2) Where the mortgaged property or a part thereof has 
been sold in pursuance of a decree passed under sub-rule (3) of 
this rule, the Court shall not pass an order under sub-rule (1) 
of this rule, unless the plaintiff, in addition to the amount men¬ 
tioned in sub-rule (1), deposits in Court for payment to the 
purchaser a sum equal to five per cent, of the amount of the 
purchase-money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall he 
entitled to an order for re-payment of the amount of the pur¬ 
chase-money paid into Court by him, together with a sum equal 
to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (1) has 
not been made, the Court shall, on application made by the 
defendant in this behalf,— 

(«) in the case of a mortgage by conditional sale or of 
such an anomalous mortgage as is hereinbefore referred to in 
rule 7, pass a final decree declaring that the plaintiff and all 
persons claiming under him are debarred from all right to 
redeem the mortgaged property and, also, if necessary, ordering 
the plaintiff to put the defendant in possession of the mortgaged 
property; or 

(b) in the case of any other mortgage, not being a usu¬ 
fructuary mortgage, pass a final decree that the mortgaged pro¬ 
perty or a sufficient part thereof be sold, and the proceeds of the 
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sale (after deduction therefrom of the expenses of the sale) be 
paid into Court and applied in payment of what is found due to 
the defendant, and the balance, if any, be paid to the plaintiff or 
other persons entitled to receive the same. 

[See Rr. 3, 5 & 7. See also 0. 21, R. 89.] 

Synopsis. 


1. Legislative changes. 

2. Amendments after 1908. 

3. Scone of the rule. 

4. Decree for redemption. 

5. Redemption after due date. 


6. Final decree for foreclosure or sale— 

Sub-R. (3). 

7. Power to enlarge time. 

8. Limitation. 

9. Appeal. 


See R. 1, Note 6. F.-N. (20-a). 
Redemption—Partial. See R. 1, Note 8, 

Pt. (20-a). 

Subsequent suit for redemption. See R. 7, 
Note 15 and S. 11; Note 40. 


Court to which application is to be made. Redemption—By person interested in part. 
See Note 6, Pt. (5); Note 7, Pts. (8) 
and (9). 

Final decree for sale at instance of mort¬ 
gagor himself. See Note 6. Pt. (6). 

Personal decree in redemption suits. See 
R. 8-A, below. 

1. Legislative changes.— 

The rule corresponds to S. 93 of the Transfer of Property Act. 

2. Amendments after 1908.—The rule was amended by the Transfer 
of Property Act (Amendment) Supplementary Act, XXI of 1929, on the same 
lines as Rr. 3 and 5, ante. The provision as to extension of time has been 
transferred to R. 7. Vide Notes under Rr. 3, 5 and i. ante. Under the old 
rule, a decree for sale could not be passed only in the case of a mortgage by 
conditional sale. Under the present rule, no decree for sale could be passed 
even in the case of usufructuary mortgages. 

3. Scope of the rule.—The decree under R. 7 is only a preliminary 
decree and a final decree under the present rule is necessary to terminate a suit 
for redemption. 1 As has been seen already in Note 4 to R. 7, in a redemption 
suit, there should be a complete settlement of all accounts between the parties 
in relation to the mortgage. 2 (See also Rr. 9 and 10. infra which show that 
accounts should lx* taken right up to the date of actual payment of mortgage 
money and re-transfer of possession.) 

4. Decree for redemption.—On payment of the mortgage money 
before a final decree for sale or foreclosure is passed, the mortgagor is entitled 
to a final decree for redemption. A mortgagor, can. however, exercise the 
right of redemption, in the ease of a decree for sale, at any time before the sale 
is confirmed though the final decree for sale may have been passed in the mean¬ 
while. If the redemption is after the final decree for sale, the mortgagor 
will get an order for the delivery of ihe title-deeds, etc., as indicated in sub- 
R. (1). If the mortgagor seeks to redeem the property after the sale and 


Order 34, Buie 8—Note 3. 

(1) Kushaba Ramji Tholee v. Budhaji Sankha- 
ram Thorat, 1922 Bom 127 (128): 46 Bom 348: 
64 Ind Cas 1004: 28 Bom L R 1176; Sir Jahan¬ 
gir v. The Hope MUU, Ltd, (1908) 33 Bom 273 


(277): 10 Bom L R 10. r ,7: 2 Tml Cns 20G. 

(2) Ameenammal v. Mcenalcvhi, (1921) 60 Ind 
Cas 226 (228, 229): 12 Mad L W 373. 
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before it is confirmed lie must deposit for payment to the auction purchaser, 
5 per cent, of the purchase money in addition to the mortgage money. Under 
sub-R. (1), all rights acquired by the mortgagee under the mortgage must, 
on redemption, be re-transferred to the mortgagor. 1 The mortgagee in posses¬ 
sion need not vacate possession till he has received the full mortgage money. 2 

A mortgagor is not disentitled to a decree for redemption simply because 
he lias attached under his decree for costs against the mortgagee, the mortgage 
money deposited by himself in Court to the mortgagee’s credit, and withdrawn 
a portion of it. 3 

The mortgagee is not entitled to notice of payment into the Court of 
the mortgage money under the preliminary decree. 4 Nor is the mortgagor 
required to make an application to the Court before paying in the money. 5 
The refusal of the treasury Officer to accept the mortgage money though paid 
within the proper time does not amount to default by the judgment-debtor. 8 
Where the mortgagor has paid into the Court the sum ascertained by the first 
Court, pending an appeal by the mortgagee as to the amount due, the mort¬ 
gagor is entitled to credit for the amount paid though it lapsed to the Govern¬ 
ment through the failure of the mortgagee to take the money out of Court. 7 
Payment to an unauthorised person does not discharge a mortgage. 8 

5. Redemption after due date.—The present rule makes it clear that 
though a mortgagor has failed to redeem the mortgaged property within the 
lime allowed by the Court, he is entitled to do so at any time before a final 
decree for foreclosure is passed or a sale of the mortgaged property under a 
final decree for sale is confirmed. See Note 8, infra. 

6. Final decree for foreclosure or sale—Sub-R. (3).—The provision 
as to the passing of a final decree for foreclosure under the circumstances in¬ 
dicated in the rule is imperative. 1 A final decree for foreclosure or sale can 
only be passed on application by the mortgagee. 2 A final decree for foreclosure 
cannot, be passed in the case of a simple mortgage. 3 The absence of any 
provision in the preliminary decree, for the passing of a final decree for sale 
or foreclosure, is no bar to the passing of such a decree. 4 An application for 


Note 4. 

(1) Mahmnn Singh v. Nihal, (1920) 57 Ind 
Oiis 763 (763): 2 U P L R (Lah) 152. 

(2) Mansab Ali v. Sakhaical Tinea in, (1920) 
55 Ind Cas 508 (504): 7 Oudh L J 24: 2 
U P L R (Oudh) 33. 

(3) Pannanand v. Lokman Das, (1904) 27 
All 392 (394. 395): 2 All L J 10: 24 All W N 
283. 

(4) Ainbi v. Yala Thamburattx, 1924 Mad 102 
(102): 45 Mad L .Tour 687: 1923 Mad W N 
753: 75 Ind Cas 566: 18 Mad L W 686: 33 
Mad L Tim 101. 

(5) Md linqar Khan v. Jagat Narain Lai, 1925 
Oudh 255 (256): 80 Ind Cas 706: 28 Oudh Cas 
16: 1 Oudh W N 500. 

(6) Mahomed Unis v. Jnneshar Das, 1929 All 
881 (882). 

(7) Champat Singh v. Jangu Singh, (1912) 
16 Ind Cas 830 (831): 16 Cal W N 793: 12 


Mad L Tim 482: 10 All L J 379: 1912 Mad 
W N 1150: 28 Mad L Jour 738: 14 Bom L R 
1223: 17 Cal L Jour 14 P C. 

(8) Ragho v. Dioarka Das, 1924 Lah 738 
(740): 10 Pun W R 1923: 79 Ind Cas 687. 

Note 6. 

(1) Abdul Karim v. Durga Prasad, 1927 Aill 
305 (305): 100 Ind Cas 324. 

(2) Nihalchand v. Gulam Muhammad, (1918) 
19 Ind Cas 856 (857): 235 Pun L R 1913: 
146 Pun W R 1913. 

(8) Mg Aung Gyi v. Ma Thein Mya, (1915) 
27 Ind Cas 706 (706) : 8 Bur L Tim 92. 

(4) Murlidhar v. Parsharam, (1901) 25 Bom 
101 (103); MufassU Bank. Lid v. Molvi Subhan 
UUah, 1931 All 427 (428): 132 Ind Cas 562 
T Subsequent mortgagee's suit for redemption— 
Prior mortgagee defendant can get final decree 
for sa^o though preliminary decree does not pro¬ 
vide therefor]. 
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final decree should be made to the Court of first instance though the preliminary 
decree was modified in appeal. 5 In the undermentioned case, it was held that 
the mortgagor himself was entitled to apply for a final decree for sale, if he 
was not able to pay the mortgage money. 0 

7. Power to enlarge time. —The provision as to the enlargement of 
time contained in the proviso to the old R. 8 has now been transferred to the 
present R. 7 by Act XXI of 1929. A payment of the amount due within 
the time fixed entitles the mortgagor to a final decree for redemption. 1 But 
the time can be extended by the Court for making such payment under this 
rule. The principles discussed in Note 18 of R. 2 and in Note 9 to S. 148 
apply in general to an extension of time under this rule. Thus the time can 
he extended even though the.time originally fixed has expired. 2 But no 
extension can be granted unless “good cause" is shown therefor. 3 Nor is 
the mortgagor entitled to an extension as a matter of right . 4 

The power to extend time applies to all kinds of mortgages. 5 Ordinarily 
a mortgagor who seeks to pay the money after the time fixed, must apply for 
extension. 0 The application need not, however, lie in any prescribed form 
and even an application to pay the money may itself be treated as an appli¬ 
cation for extension. 7 But the application must be made to the Court of first 
instance , 8 even though the decree may have been confirmed on appeal. 9 

It was held in the undermentioned cases 10 that the power to enlarge 
time under this rule applies to what are strictly suits for redemption. But 
where, in a partition suit, it was found that an alienation of joint family pro¬ 
perty was partially binding on the plaintiff and a decree was passed for posses¬ 
sion against the alienee conditional on the payment of a certain sum of monev 
to him within a certain time, it was held by the High Court of Madras that the 


(6) Venkatakrishna Iyer v. Thiagaruya Chetti, 
(1900) 23 Mad 521 (522, 523): 10 Mad L Jour 

145. 

# 

(6) Qovinda v. Veeran, (1911) 12 Ind Gas 
482 (433): (1911) 2 Mad W N 323: 10 Mad 
L Tim 322: 21 Mad L Jour 941: 36 Mad 32. 


201 (201) : 6 Oudh L J 94 [Mortgagee losing 
nothing by extension is "Good cause”]. 


(4) Batuknath v. Munni, (1910) 7 Ind Cas 
36 (38) All; Murugesa Mudaly v. Ramasami. 
(1915) 31 Ind Cas 200 (201): 18 Mad L Tim 
495; 1916 Mad W N 126: 39 Mad 882. 


Note 7. 

(1) Moru v. Gangabai, 1927 Bom 32 (34) : 
50 Bom 730: 28 Bom L R 1325: 98 Ind Cas 
943. 


(5) Narsingh Prasad Singh v. Partab Sinah 
1928 All 480 (481): 50 All 882: 26 All L J 
1209111 Ind Cas 242 [Time can bo extended 
even in ease of mortgage by conditiona.1 sale]. 


(2) Ramrit'.h Rai v. Sarbanand Rai, (1909) 2 
Ind Cas 466 (466): 6 All L J 537: 5 Mad L 
Tim 390; Rango v. Bohmshetti, (1902) 26 Bom 
121 (126): 3 Bom L R 554; Ishwar Lingo v. 
Oopal Jivaji, (1904) 28 Bom 102 (104): 5 Bom 
L R 719; Ohatur Bawa v. Popatlal, 1927 Bom 
175 (175, 176): 29 Bom L R 228: 100 Ind 
Cos 1039; Nand Lai v. Ram Ratan Lodhi. (1906) 
2 Nag L R 137 (143). 

(3) Ram Lai v. Tulsa Knur. (1896) 19 All 

180 (185): (1897) 17 All W N 11; Jawuliir 
v. Badal, 1927 Oudh 586 (588) : 13 Oudh L 
J 828: 101 Ind Cas 734 [Fact that mortgagee 
loses nothing by extension is ‘‘good cause”]: 
Sabapalhy Palter v. Murukhan, (1903) 13 Mad 
L Jour 266 (267) [Bona fide mistake Is “Good 
cause"]; Bet Singh v. Tika Ram. (1912) 14 Ind 
Cas 240 (241): 9 All L J 381: 34 All 388. 
H>o.) ; Kalian v. Sadho Lai , (1912) 18 Ind Ca6 
14 (15): 11 All L J 62: 35 All 116, (Do.); 
Jokhan Singh v. DebWngh, (1919) 50 Ind Cas 

C.P.C.—335 


(6) Mining Tun Mating v. Ma Twe, (1920) 
54 Ind Cas 507 (508): 3 D B R 183. 

(7) Mating Tun Maung v. Ma Twe, (1920) 
34 Ind Cas 507 (508): 3 D B R 183. 

(8) Ramdhani v. Lain Singh, (1909) 2 Ind 
Cas 220 (221): 6 All L J 251: 31 All 328- 
pharmaraja v. Srinivasa Mudaliar, (1915) 31 
Ind Cas 240 (240): 2 Mad L W 1074: 29 Mad 
L Jour 708: 18 Mad L Tim 486; 39 Mad 876. 

, Bcn * Prasad v. Harnnm Das, (1917) 39 
Ind Cas 630 (631): 15 AJ1 L J 288: 39 All 
Prasad v. Khiali, (1906) 3 All L ,T 
828 (830): 1906 All W N 203. 

' 10 > Xandkunwar v. Sujan Sinah. 1921 All 
304 (306): 43 All 25: 57 Ind Cas 1006: 18 

h J . 771 : - v,r " "i" n Singh v. Jagannath, (1915) 
28 Ind Cas 862 (863): 18 Oudh Cas 58. 
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decree was in effect one for redemption, and that the time fixed by it could be 
extended under this rule. 11 

Even if the time is not extended, the mortgagor, as has been made clear 
by this rule, can redeem the property at any time before a final decree for 
foreclosure is passed, or a sale of the property is confirmed by the Court. And 
tliis was the practice followed even before the amendment under Act XXI of 
1929 was made. 12 As to the decrees passed before the Transfer of Property 
Act, see the undermentioned case. 13 


It lias been held by the Chief Court of Oudli that even in the case of a 
compromise decree for redemption, the Court, is entitled under this rule to 
extend the time in proper cases. 14 

8. Limitation.—Art. 181 of the Limitation Act applies to an appli¬ 
cation by the mortgagee for a final decree under this rule and time runs from 
the expiry of the period fixed for payment by the mortgagor. 1 But a mort¬ 
gagor being entitled to pay the mortgage money at any time before the final 
decree for foreclosure is passed or before the sale of the mortgaged property 
is confirmed by the Court, there is no period of limitation applicable to a payment 
by him ol the mortgage money. 2 It has even been held that there is no 
period of limitation applicable to an application by tin* mortgagor for a final 
decree for redemption, it being the duty of the Court to pass such a decree. 8 
But under the amendments of the rule made by Act XXI of 1929 even a mort¬ 
gagor has to ttpply for a final decree for redemption. Hence, the view taken 
in the above decision requires reconsideration. Where there has been an 
appeal against the preliminary decree, the period of limitation for an appli¬ 
cation for final decree commences not from the expiry of the time fixed for 
payment but from the date of the appellate decree. 4 An application for 


(11) Idumbu Parayan v. Pethu Rcddi, (1920) 
54 Ind Cas 451 (453): 37 Mad L Jour 695: 11 
Mad J, W 25: 43 Mad 357: 27 Mad L Tim 216. 

(12) Bandhu Bhayat v. Shah Muhammad, 

(1892) 14 All 350 (354): 1892 All W N 40; 
Brjrin B chary v. Mokanda, (1909) 1 

Ind Cas 780 (782): 36 Cal 122: 8 Cal I, Jour 
547; Mauny Kya Gainy v. Ma Xyein Tha . 

1893-1900 L B It 174; Salty Raw v. Mura- 
dan, (1903) 25 All 231 (233): 23 All \V K 20; 
Nikati v. Mitlar Sen, (1898) 20 AU 446 (447): 
18 All W N 112; Ilordco Baksh v. Sajjad IIusain, 
(1902) 5 Oudli Cas 82 (86); Desu Ohctty v. 
Ghansham Dow, (1909) 2 Ind Cas 616 (616): 5 
Mad L Tim 76; Alimea Chowdhnri v. Rotthun 
Ali Malbar, (1906) 3 Cal L Jour 533 (536); 
Someth v. Ram Krishna Chowdhry, (1900) 27 
Cal 705 (708): 4 Cal W N 699; Moru v. Ganya- 
bai, 1927 Bom 32 (34): 50 Bom 730: 28 Born 
Ij R 1325: 98 Ind Cas 943; Bhaivani Prasad 
Sinyh v. Ram Rati Kanwar, 1925 Oudli 
649 (650): 28 Oudh Cas 261: 90 

Ind Cas 418; Jayeshar Sinyh v. Bhaywau Baksh 
Sinyh, (1911) 9 Ind Cas 337 (338); 14 Oudh 
Cas 10; Am6tA:a Prasad v. Salamnt Khan , (1915) 
29 Ind Cas 438 (439) All; Bisheshar Sinyh v. 
Dckramjil. (1916) 34 Ind Cas 349 (350): 3 

Oudli L J 189: 19 Oudli Cas 30; Saudayarmal 
v. Jan Ali, (1904) 1 All h J 300 (301); Raya/ 
Muhammad v. Nayeswnri Prasad, 1923 Oudli 236 
(237): 26 Oudh Cas 306: 72 Ind Cas 390: 9 
() & A L K 315: 11 Oudh L J 130 (Property 
can ho redeemed oven after final decree J ; Raja 


Ram Sinyhji v. Chunni Lai, (1897) 19 All 205 
(208): 17 All W K 47 (Sale could be avoided 
by payment under S 291 of Code of 1882 (now 
O 21, R 69)]; Behan Lai v. Ganpat Rai , (1887) 
10 All 1 (4): 7 All W K 238; Adipuranam 

Piflai v. Gopalasami Mud ali, (1908) 31 Mad 354. 
(358): 3 Mad L Tim 281: 18 Mad L Jour 259 
(Sale could bo set aside kv deposit under S 310-A 
of Code of 1882 (Now ‘ Order 21, Rule 89) J. 
But see Elayadath v. Krishna, (1890) 13 Mad 
267 (268, 269) (Decree for redemption—Payment 
cannot be made after the period fixed 1. 

(13) Chornaya v. Malkapa, (1896) 20 Bom 

279 (280). 

(14) Jaieahir v. Badaf, 1927 Oudli 586 (588): 
13 Oudh L J 828: 101 Ind Cas 734. 

Note 8. 

(1) Iff Baqar Khan v. Jayntnarain Lai, 1925 

Oudh 255 (256): 28 Oudh Cas 46: 80 Ind 

Cas 706: 1 Oudli W N 500. 

(2) Bhawani Prasad Sinyh v. Rant Rali £****' 
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90 Cas 418. 
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extension of time by a decree-holder is a “step-in-aid of execution” within the 
meaning of Limitation Act, Art. 182 in respect of a subsequent application for 
sale by him. 5 

9. Appeal. —Ail order refusing to extend time is appealable under 
0. 43. R. 1 (o). 1 But no appeal lies against an order granting an extension 
of time. 2 It is doubtful whether an order merely refusing to pass a final 
decree but ieaving it open to the mortgagee to apply again for such a decree 
is appealable as a decree. 3 


R. 8-7^. [New.] Where the net proceeds of any sale held 


Recovery of 

balance due on mort¬ 
gage in suit for red¬ 
emption. 


under the last preceding rule are found insuffi¬ 
cient to pay the amount due to the defendant, 
the Court, on application by him, may, if the 
balance is legally recoverable from the plaintiff 


otherwise than out of the property sold, pass a 
decree for such balance. 


[Cf. R. 6 above.] 

Synopsis. 


1. Scope of the rule. 

1. Scope of the rule. —This rule is new and was inserted by the 
Transfer of Property (Amendment) Supplementary Act, XXI of 1929. The 
rule provides for a personal decree being passed in a suit for redemption 
against the mortgagor where the proceeds of a sale held on the default of the 
mortgagor to pay the mortgage money in time under a decree for redemption 
are not sufficient to satisfy the mortgage debt. The rule corresponds to R. 6, 
ante which provides for a personal decree being passed in a suit for sale by 
the mortgagee. 


The words “the last preceding rule” refer to R. 8 as amended by Act, 
XXI of 1929 under which no decree for sale could be passed in the case of a 
usufructuary mortgage as was possible under the old rule. Where, therefore, a 
decree for sale was passed in respect of a usufructuary mortgage under the 
old rule and a sale is held in pursuance thereof, it was held that such a sale 
could not be said to have been held “under the last preceding rule” with¬ 
in the meaning of this rule, and that consequently no personal decree for the 
balance remaining due could be passed under this rule. 1 


Jour 207: 31 Mad L W 207: 1930 Mad W N 
104: 125 Tnd Caa 95; Nimmala Mahan kali v. 
KattakuH Subha Ran. (1917) 41 Ind C’aa 268 
(269): 32 Mad L Jour 455. 

(5) Sankara Narayana PUlai v. Thangnuima. 
1922 Mad 247 (248): 45 Mad 202: 30 Mad L 
Tim 252: 70 Ind Caa 333: 41 Mad L Jour 374: 
1921 Mad W N 391. Sec alao Narayan v. 
Anandaram, (1892) 16 Bom 480 (484). 

Not® 9. 

(1) Dattatraya VUhal Ganrare v. Yaaudrr 
Anant Gargate, 1924 Bom 98 (98) : 47 Bom 


956: 23 Bom L R 990: 76 Ind Cas 1023. 

(2) Dharinaraja v. Sriiticasa. (1915) 31 Ind 
Cas 240 (240): 2 Mad L W 1074: 29 Mad L 
Jour 708: 18 Mad L Tim 486: 39 Mad 876. 

(3) Alma Ram v. Surjan, 1928 Lah 355 (356) : 
10 Lah L Jour 198: 110 Ind Cas 81. 

Order 34. Rule 8 A—Note 1. 

(1) Rayhnhai Diuinl v. K Ini mini Si mill. 1933 
Oudli ID (41): 9 Oudli W X 1059: 111 Tnd 
<ns 428. 
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[New.] Notwithstanding anything hereinbefore 
con tained , if it appears, upon taking the account 
referred to in rule 7, that nothing is due to the 
defendant or that he has been overpaid , 
the Court shall pass a decree directing the 
defendant , if so required , to re-transfer the 
property and to pay to the plaintiff the amount which may be 
found due to him : and the plaintiff shall , if necessary , be put in 
possession of the mortgaged property. 


Decree where noth¬ 
ing is found due or 
where mortgagee has 
been overpaid. 


Synopsis. 

1. Scope of the rule. 3. Claim for over-payments—Suit for, If 

2. Deduction of costs payable to mort- lies. 

gagor. 


Discharge of mortgage—No need for prell- Limitation. See Note 1, Pt. (6). 

minary and final decrees. See Note 1, Previous Law and Practice. See Note 1, 
Pt. (3). Pts. (1) and (2). 


1. Scope of the rule.—This rule is new and gives effect to the 
practice followed in cases arising under the Transfer of Property Act 1 and in 
cases arising even previous thereto. 2 


If the Court finds that the mortgage has been discharged a decree for 
redemption can be passed at once without the formality of a preliminary and 
final decree. 3 A mortgagee who continues in possession of the mortgaged pro¬ 
perty after the mortgage lias been satisfied is liable for all the receipts from 
the property with interest from the time when the debt was fully paid off. 4 
Extra Court-fee in addition to the Court-fee paid on the principal sum due 
need not he paid on the surplus profits that may lie decreed to a mortgagor in 
a redemption suit. 5 A claim by a mortgagor for recovery of over-payment 
received by the mortgagee is a relief included in a suit for redemption to which 
Art. 148 of the Limitation Act applies. 6 

2. Deduction of costs payable to mortgagor.—The mortgagor is 
entitled to set-off the costs awarded to him against the mortgage money 1 in 


Order 34, Buie 9—Note 1. 

(1) Satyabadi Behara v. Ilara Bali, (1907) 
34 Cal 223 (233): 5 Cal L Jour 192; Kachuv. 
Lakshmansingh, (1901) 25 Bom 115 (110); Vi' 
?t ayah v. Datlatraya, (1902) 26 Bom 661 (667): 
4 Bom L R 492; Ramehandra Baba v. Janar • 
(1890) 14 Bom 19 (24); Sita Ram 
(1902) 24 All 44 (55): 1901 All 

Jaijit Rai v. Govtnd Tewari, (1884) 
(311): 1884 All W N 92; Madari 
(1905) 27 All 351 (355): 1904 All W 
Janoji v. Janoji, (1883) 7 Bom 185 


dhan A pajx, 
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N 194; 
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Baldeo, 

270 F B 
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v. 

N 


(187). 

krivhen, 


See also Qanda Mai 
1900 Pun Re No 3. 


ThaJcur Ear - 


(2) Dot dec Chnnd v. Omda Khanum, (1881) 
6 Cal 377 (379): 7 Cal Ij Rop 375; Kullyan 
j)a# v . Shco Nundun , (1872) 18 Suth W R 65 
( 66 ). 


(3) Roshan Lai v. Bhxiri Singh, 1922 All 479 


(479): 70 Ind Caa 899. 


(4) Erishnafi v. Mottled, 1929 Bom 887 <889). 
21 Bom L R 476. Soo also Beehoo Singh v. 
Rni Sheo Sahoy. (1869) 1 N W P H C “ 
TMortfra^or entitled to excess profit* witli 
est at the rate provided for mortgagenioneyiJ- 


(5) Pothanna v. Satyarxanda, 1931 Mad 479 
479): 60 Mud L Jour 698: 132 Ind Oas 
3 Mad L W 785; Ohiddu Singh r. 

*ai, 1923 All 261 (262): 45 All 154: 79 In* 
no arm* an Tnd Paq ky>.i_ 


(6) Prasanno Kumar Mandal v. 

Mandal, 1922 CaI 189 (190, 191): 26 Oai 
N 123: 64 Ind Cas 75. 


Note 2. 
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preference to the claim of the defendant mortgagee’s attorney for his costs of 
the suit. 2 3 

3. Claim for overpayments—Suit for, if lies.— The intention of the 
legislature being that a suit for redemption should include the entire accounts 
between the parties in relation to the mortgage, a separate suit for overpay¬ 
ments is barred under S. 11 and 0. 2, It. 2. 1 ( See Note 40 to S. 11.) But mesne 
profits accruing after the date fixed for payment under the preliminary decree 2 
or after the date of payment under the decree," have been held to be re¬ 
coverable by a separate suit. No such suit can, however, be brought for the 
profits accruing before such date. 4 

R. lO. [New : Act IV of 1882, S. 94.] In finally adjusting 

the amount to be paid to a mortgagee in 

suSequ e 0 ntTo 0r de g c a r g e e e e case of a foreclosure, sale or redemption, 

the Court shall, unless in the case of costs of 
the suit the conduct of the mortgagee has been such as to disen¬ 
title him thereto, add to the mortgage-money such costs of the 
suit and other costs, charges and expenses as have been properly 
incurred by him since the date of the preliminary decree for 
foreclosure, sale or redemption up to the time of actual payment. 

[See Rr. 2 to 8-A. and S. 35.] 

Synopsis. 


0. 34, R.9, 
Notes 
2-3. 
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1. Legislative changes. 

2. Amendments after 1908. 

3. Mortgagee is ordinarily entitled to his 

costs. 

4. “Such costs of suit as have been 
properly incurred.” 


5. Costs of appeal. 

6. "Other costs, charges and 

expenses.” 

7. Power of executing Court to add costs. 

8. Costs awarded by decree, mode of 

realisation. 


Mortgagee’s conduct disentitling him to 
costs. See Note 3, Pt. (1). 

Subsequent suit for sums or accounts pay¬ 


able in mortgage suits. See R. 9, 
Note 3, also sec S. 11, Note 40 and 
F-. 7, Note 4. F.-N. (1). 


(2) Brijnath v. Juggernath, (1879) 4 Cal 742 
<743. 744); 4 Cal L Rep 122. 

Note 3. 

(1) Kashi Prasad v. Bajrang Prasad, (1905) 
: <<> All (37, : 4 All L .1 703: 1907 All W 
J' 281; Kachu v. Lukshman Singh, (1901) 25 
Horn 115 (119): 2 Horn L R 781; Rukhminibai 
v. Venkatesh. (1907) 31 Boin 527 (533, 531): 
9 Bom L R 958; Mahabir Prasad v. Macnaghlen. 
(1889) 16 Cal 682 (692): 16 Ind App 107: 5 
aar 345: 13 Ind Jur 133 P C; Satgabndi v. Jlara- 
(1904) 34 Cnl 223 (233): 5 

Cal L Jour 192; Amecntnnmal v. Mee- 
nakthi, (1921) 60 Ind Cus 226 (229): 12 Mad 
C W 178; Ham v. Hhup, (1908) 30 All 225 
(227): 5 All L J 192: 1908 All W N 96; 
Ralo/i v. Taman, (1869) 6 Bom H C R (AC) 
97. See also Vinagak v. Dattatraya, (1902) 28 
Bom 661 (667): 4 Bom I. R 492 [Separate 


Nil it fur mesne profit *»y mortgagee—Was held 
barred J . 

(2) Sakari Dalta v. Sheikh Ainuddy, (1910) 
6 Ind Cas 336 (337): 14 Cal W N 1001: 12 Cnl 
L Jour 620; Tarachand Marwari v. Urojo Cloy'd 
.\f ukherjre, (1920) 58 Ind Cas 180 (181): 1 
Pat L Tim 614: 5 Pat L Jour 595. 

(3) Abu Jafar v. Babu Raghoindra Pariah 

Sahai. 1926 Omlh 113 (114): 2 Oudh W N 

826 : 91 Ind Cas 258 [Mesne profits accruing 
duo after the date of payment can be the sub¬ 
ject of a separate suit]; Vairappa Thcvau v. 
Subbiah Theran, (1918) 44 Ind Cas 251 (252): 
23 Mad L Tim 158: 7 Mad L VV 209: 1918 
Mad W N 207. 

(4) Sheo Nath v. Oayaprasad, (1905) 8 Oudh 
Cas 302 (303). 
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26^8 Costs of Mortgagee Subsequent to Decree Sch. 

1. Legislative changes:— 

* Iff »* . I 

The rule corresponds to S. 94 of the Transfer of Property Act. 

T -* JO t* « ! I 'iIJ javJ , G 

2. Amendments after 1908.—The rule was amended by Act, XXI of 
1929. The provision as to the payment of “other costs, charges and expenses” 
is new. 


3. Mortgagee is ordinarily entitled to his costs.—In a suit for sale, 
foreclosure or redemption, the mortgagee is ordinarily entitled to his costs un¬ 
less Iris “conduct has been such as to disentitle him thereto”. 1 For the scale 
oil which costs are awarded, see the undermentioned cases. 2 

4. “Such costs of suit as have been properly incurred. ”—The mort¬ 
gagor's liability in a mortgage suit cannot be enhanced by a final decree be¬ 
yond the point indicated in the preliminary decree, except in so far as is pro¬ 
vided for bv the present rule. 1 It has been held by the Allahabad High Court 
that Die rule refers only to costs incurred between the preliminary decree and 
the final decree and not to the costs incurred subsequent to the final decree, 
in execution proceedings. 2 The Chief Court of Oudh, on the other hand, has 
dissented from this view and held that the rule applies to all costs incurred in 
connection with the suit up to the time of actual payment whether before or 
alter the final decree. 3 It is submitted that the Oudh view accords more with 
the language of the rule, than the Allahabad view. 


5. Costs of appeal.—There is a conflict of decisions as to whether 
file <-osfs of an unsuccessful appeal by the mortgagor from the preliminary 
decree in a mortgage suit can be added to the mortgage money or should be 
recovered from the mortgagor personally. In some cases, it has been held that 
such costs can he added to the mortgage money, 1 while, in other cases, that 


Order 34, Rule 10—Note 3. 

(1) Lnkshmi Nora in v. Ml M oho mad i Reyam, 

1932 Oudh 123 (134): 9 Oudh W N 60: 137 Ind 
(.’as 102 I Costs disallowed in this case): Anyhore 
Kumar Gtniyuli v. Mahomed Musstt, (1909) 2 

Ind Cfts 662 (669) Cal; Mirtunjoy v. Kameence 
Dasser, 1 Ind Jur (N S) 95; J mmadipaltam 
Thirugnana v. Periya Dorasami, (1901) 24 Mad 
377 (3*6): 28 Ind App 46: 5 Cal \V X 217: 7 
Sal* 811 P C; Vadalamaunati Halo Tirupura v. 
Dada Sahib, (1913) 19 Ind Cas 474 (474): 

1913 Mad \V N 334; K rish nostra mi v. Rama- 

ftami, (1921) 35 Mad 44 (16): 9 Mad L Tim 

131: 8 Ind Cas 763: (1911) 1 Mad W N 89 
f I inpropcr dcfciirc to a redemption suit is a ground 
for refusing costs). See also Ralnam PWai v. 
KomulambaL Ammal. 1925 Mad 778 (779): 48 
.Mad L Jour 213: 21 Mad L \V 252: 86 Ind Cas 
793 [Redemption suit—Decreed—Costs claimed in 
second appeal by mortgagee on ground of want 
of mix-ondlid— Not raised “in Lower Appellate 
< 'mi i f—Costs iii Trial Court alone nlllowed ) : Yasteva 
Holla v. Alahobnla Rno , 1926 Mad 405 (406): 

91 Ind Cas 943 [Redemption suit—Unsustain¬ 
able defences such as denial of right to redeem 
or claim for excess in improvement, etc—Costs 
in Court’s discretion!: Carvalho v. Xurbibi, 
( 1878) 3 Bom 202 (203): 4 Ind Jur 32 [Where 
the bargain is usurious, the Court would decline 
to award costs]. 

(2) Surat Chandra Roy v. Mahapiet, (1910) 

37 Cal 907 (913): 8 Ind Cas 1142 [Costs 


on scale No 2 against mortgagor who docs not 
appear J ; Chnnder Coomar v. Essen Chunder , 1 
I mi Jur N S 222 | Mortgage deed providing for 
costs as between attorney and client—Such 
costs were awarded]; Obhoy Churn v. Debendra 
Xath. (1881) 8 Cal L Rep 437 (438) [Ordi¬ 
narily costs between party and party awarded J. 

Note 4. 

(1) Kashi Prasad v. Sheo Sahai, (1897) 19 All 
1*6 (188): 1897 All W X 12. 

(2) Hel Ram v. Raja Dut Prasad Shigh, 
1926 All 68 (69): 6 L R A Civ 530: 88 Ind 
Cas 829; Jlet Ram v. Raja Dull Prasad, 1926 
All 722 (722): 48 All 682: 96 Ind Cas 592. 

(3) flash if Husain v. Sashdhar Singh , 1930 
Oudh 328 (328): 7 Oudh W N 398: 122 Ind 
Cas 783. 

Note 5. 

(1) Amina Jiibi v. Rama Shankar Miser, (1919) 
50 Ind Cas 730 (731): 41 Ail 473: 17 All L 
J 582; Sadiq Husain Khan v. U mm a l ulfa tuna, 
(1918) 48 Ind Cas 329 (329) Oudh; Mahomed 
Ifti Khar UUah v. Ranke Ldl, 1924 All 104 
U04): 45 All 630: 4 L R All (Civ) 301: 21 
All L J 617: 73 Ind Cas 950; Wahid Ah v. 
Durga Shankar, 1926 All 343 (343): 93 Ind 

Cas 223 [Though the final decree had been passed 
before the dismissal of the Appeal]. 
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the rale refers primarily to costs incurred in the Court which prepares 
the final decree and that therefore tin* costs of appeal cannot be added to the 
mortgage money but should be recovered personally from the mortgagor. 2 
According to the undermentioned cases," however, the question is one of con¬ 
struction of the appellate decree dismissing the appeal. 

6. ‘‘Other costs, charges and expenses.”—This expression has been 
newly inserted by Act, XXI of 1929 and gives effect to the practice followed 
before the Act, of adding such “costs, charges and expenses”, incurred after 
the preliminary decree, to the mortgage money. 1 

7. Power of executing Court to add costs.—Costs which should have 
been but have not been excluded in a final decree cannot be claimed in exe¬ 
cution. 1 


8. Costs awarded by decree, mode of realisation .—Prima facie, the 
costs awarded in a mortgage suit, against the mortgagor, should be added to 
the mortgage money and the mortgagor is not personally liable for them except 
when a decree can be passed against him under R. 6 ante' But under S. 35 
of the Code, the Court lias the power to make tin mortgagor personally liable 
for the costs even in the first instance, in which case, the mortgagor would be 
personally liable for the costs. 2 


0.34, R.10, 
Notes 
5—8. 


R. 11. [New,] In any decree passed in a suit for fore¬ 
closure, sale or redemption, where interest is 
legally recoverable, the Court may order pay¬ 
ment of interest to the mortgagee as follows, 


Payment of Inte 
rest. 


namely:— 

(a) interest up to the date on or before which payment of 
the amount found or declared due is under the preliminary 


034. R 11. 


(2) Muhammad Sadiq v. Glut a us J lahum mad, 
(1914) 22 Ind Cas 42 (44): 11 All L J 975; 
Bans go pal Singh v. Rap Narain Singh, (1914) 
19 Ind Cas 284 (285) All; Aiahonunad Sudiq v. 
JaigoptU, (1914) 24 Ind Cas 872 (Ail) [ K.spe¬ 
cially where the final decree had been passed 
before the dismissal of the appeal). 

(2) Bans Gopul Singh v. Rap Narnia Singh , 
(1913) 19 Ind Cas 284 (285) All; Amba Sahni 
v. Bhugwan Din , (1912) 19 Ind Cas 729 (720) 
(All); Sheodarshan Singh v. Beni . 1925 All 492 
(492): 87 Ind Cas 585: 6 L R A Civ 225. 

Note 6. 

(1) Ma Pn:n Kin v. K V S A R P Finn, 
(1918) 43 Ind Cas 190 (191, 192): 12 Bur L 
Tim 26 | Arrears of Government revenue paid 
by the mortgagee after preliminary decree, to pre¬ 
vent salt* of mortgaged property, ran be added 
to mortgage money); Ambiku Churn a Putt v. 
Ramgati Guha , (1915) 28 Ind Cas 571 (572): 

21 Cal L Jour 284 (Deposit made by mortgagee 
to set aside execution sale amount can Ik* added 
to mortgage money); Allahabad Bank v. 3 totilul 
Barman, (1916) 35 Ind Cas 95 (97): 44 Cal 44*: 

22 Cal \V X 274; Ganesh Dharanidar v. Krshno 
Rav Govind, (1891) 15 Bom 625 (639) [Ordi¬ 
narily, there is no personal liability for such costs 
an( l charges]. 


Note 7. 

(I) Dnwbar Singh v. Kail gnu Singh, 1922 All 
27 (28): 3 L K A 164: 4 All 350: 20 All L J 
170: 65 Ind Cas 799. 

Note 8. 

(1) Kamalamtna v. Narasimha, (1907) 20 Mad 

464 (465, 466): 17 Mad L Jour 317: 2 Mad L 
Tim 359; Panda ij Jagannath v. Junta n, (1914) 
24 Ind Cas 63 (63, 64): 12 All L J 645; 

Dambar Singh v. Kulytnt Singh, (1918) 43 Ind 
Cas 557 (559): 40 All 109: 15 All L J 914; 
Rajkumur v. Sheo Narain, (1908) 35 Ca! 431 
(433): 12 Cal W N 364: 8 Cal L Jour 152; 
Uaqbul Fatima v. Latin Prasad, (1898) 20 Ali 
523 (528): 1898 All \V N 157; S a kina Bibi 
v. Abdul Hafiz, (1899) 2 Oudh Cas 103 (109); 
Kushal Singh v. Shriniras Rao, (1889) 2 C P L If 
94 (96, 98) [Upon 6nul decree for foreclosure 
mortgagor’s liability for costs also ceases). 

(2) RulnexHur Seia v. Jasoda, (1887) 14 Cal 

185 (188); Dhondu Pundit v. Afahant Daulatpnri , 
(1907) 3 Nag L R 97 (100, 101); Damodar 

Das v. Bndh Kuar, (1K8H) lO All 179 (181): 
1*88 All \V X 68; Prankuur v. Durga Prasad, 
(1888) 10 All 127 (129): 1888 All W N 21; 

Amba Sahni v. B hag wan Din , (1913) 19 Ind 

Cas 729 (730) All [Held on construction of 
decree that the costs were recoverable personally). 
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decree to be made by the mortgagor or other person redeeming 
the mortgage— . '-it 

(0 on the principal amount found or declared due on the 
mortgage,—at the rate payable on the principal, or, where no 
such rate is fixed, at such rate as the Court deems reasonable, 

(n) on the amount of the costs of the suit awarded to the 
mortgagee,—at such rate as the Court deems reasonable from the 
date of the preliminary decree, and 

(in) on the amount adjudged due to the mortgagee for 
costs, charges and expenses properly incurred by the mortgagee 
in respect of the mortgage-security up to the date of the preli¬ 
minary decree and added to the mortgage-money,—at the rate 
agreed between the parties, or, failing such rate, at the same rate 
as is payable on the principal, or failing both such rates, at nine 
percent., per annum; and 

(b) subsequent interest up to the date of realization or 
actual payment at such rate as the Court deems reasonable— 

(/) on the aggregate of the principal sums specified in 
clause (a) and of the interest thereon as calculated in accor¬ 
dance with that clause; and 


00 on the amount adjudged due to the mortgagee in res¬ 
pect of such further costs, charges and expenses as may be pay¬ 
able under rule 10. 

[See S. 34.] 

Synopsis. 

1. Amendments after 1908. G. Rule of damdupet. . . 

2. Interest in mortgage suits. 


1. Amendments after 1908.—The present rule is new. It was substi¬ 
tuted for the old R. 31 which was repealed hy Act, XXI of 1929 and re-enacted 
as »S 94 of the Transfer of Property Ait. Prior to Act, XXI of 1929 there was 
no special statutory provision regarding interest in mortgage suits correspond¬ 
ing to the present rule. 


2. Interest in mortgage suits.—This rule which was inserted in the 
Code hy Act. XXL of 1929 gives effect to the previous ease-law hearing on the 
subject. This ease-law may he summarised as follows:— 


hilar si {trior la the suit .—Interest could not he claimed in every ease 
as a matter of course. No interest was recoverable unless there was an express 
or implied nr/rcemcnt to pay interest 1 or unless it was recoverable under mer- 


Order 34. Rule 11—Note 2. 

(1) J lukbul All v. AH Ahmed. (1018) 40 Cal 


514 (516): 18 Ind Cns 80; Manambath 
v. Oheria Uihalammo, (1012) 16 Ind Oas 
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cantile usage or under some statutory provision, such as the Interest Act, 1839, 
(See Notes under S. 34.) Where there was an agreement to pay interest, the 
Court should decree it at the agreed rate , however high it might be, 2 unless it 
was penal, 3 or the rate of interest was excessive and the transaction was sub¬ 
stantially unfair, see Usurious Loans Act, 1918), in either of which cases, 
the Court might decree what it considered a reasonable rate of interest. 3 '* A 
stipulation for the payment of compound interest was held to be not neces¬ 
sarily penal. 4 Nor did the mere fact that the rate of interest was excessive 
give rise to a presumption of undue influence where it was not proved that 
the lender was in a position to dominate the will of the debtor. 5 The interest 
decreed was a charge on the mortgaged property. 5 

Where the mortgagee was in possession of tin* mortgaged property, the 
income from the property should be applied in discharge of the interest pav- 


(661) Mad [Held on construction that rent and 
not interest was agreed to bo paid); Wezarat 
Husain v. Mohan Lai , (1920) 58 Ind Cas 7 (9, 
10): 18 All L J 776: 1921 All 318: 2 D P L 
R (A) 357: 43 All 38 [Interest payable on de¬ 
fault in paying stipulated instalments—Waiver) ; 
Mohammad Ali Mohammad Khan Bahadur v. 
Qazi Ramzan Ali , (1921) 58 Ind Oas 891 (892): 
7 Oudh L J 350 : 23 Oudh Cas 150: 24 Cal W N 
977 P C 1 Held on construction that interest became 
payable only after the period fixed for redemp¬ 
tion); Sockhram v. Iloolassa, 1866 Pun Re No. 64 
[Right to interest—Waiver may be proved by non- 
payment); Muhammad v. Ezekiel , (1905) 7 Bom 
L R 772 (790) [Bond providing for simple 

interest only and no rests—Only simple interest 
can be awarded); Raghub Prusti v. Jihobui Sahoo , 
(1904) 8 Cal W N 216 (218) [Mortgagee not en¬ 
titled to interest for the day on which the money 
was advanced as also for the day on which the 
money was repaid); Radhunath Sein v. Burxgo 
Oh under Sein , (1864) Suth W R 157 (157) [In 
absence of express provision for interest, interest 
need not be paid 1 : Jaleshwar Rai v. Anrut Rai, 
(1913) 35 All 302 (306): 11 All L J 402: 18 
Ind Cas 904 [Liability of Hindu son). See Ram 
Adhin v. Shameshur Datt, (1901) 4 Oudh Cas 
93 (95) [Liability of Hindu son under decree on 
mortgage against father); Ohuni Lai v. Bali Ram , 
58 Pun Re 1915: 166 Pun W R 1915: 58 Pun 
L R 1916: 30 Ind Cas 104 (105) [Decree for 
redemption allowed to become barred—Fresh suit 
for redemption—Interest should be calculated on 
basis of original mortgage deeds and not on the 
previous decree). 

(2) Chhab Nath v. Kamtu Prasad , (1885) 7 
AH 333 (336): 1865 All W N 27 (27); Chatur - 
bhai Karsan v. llarbhamji, (1896) 20 Bom 744 
(745); Daudbhai v. Daudbhai, (1890) 14 Bom 
113 (115); Chaturbhai v. Harbhamji, (1896) 20 
Bom 744 (745): Futtehma Begum v. Mohammad 
Ausnr, (1883) 9 Cal 309 (314); Umes Ohunder 
v. Zahur Fatima, (1896) 18 Cal 164 (180): 17 
Ind App 201: 5 Sar 507 P C; Surga Narain v. 
Jogendra Narain, (1893) 20 Cal 360 (364); 

Mangni Ram v. Raj Pali Koeri, (1893) 20 Cal 366 
(369) Note; Qanga Pershad r. Land Mortgage 
Bank, (1894) 21 Cal 366 (374): 21 Ind App 
1: 6 Sar 383 PC; Moti Singh v. Ramo TIari, (1891) 
34 Cal 699 (703): 1 Cal W N 437 F B; Vmesh 
hhandra v. Golap, (1904) 31 Cal 233 (240): 
7 Cal W N 876; Kedar Lot v. Bishen Pershad , 

31 Cal 332 (338): 31 Ind App 57: 8 
Cal W N 609: 8 Sar 599 PC; Bandarn Swami Naidv 
v. Atehagamma, (1881) 3 Mad 125 (126); Yen- 
katasaxumg v. Ramanathan, (1910) 5 Tnd Cas 916. 
7 Mad L Tim 194; Bhoramal v. Devi Din. 40 
inn Re 1882: Hemraj v. Mulik, 1889 Pun Re No. 

C.P.C.—336 


135; Raghu v. Bandu , 1908 Pun Ro No. 110; 
Khaga Ram v. Ramsankar , (1915) 42 Cal 652 
(664, 666): 21 Cal L Jour 79: 27 Ind Cas 815: 
19 Cal W N 775; Hari v. Ramji , (1904) 28 Bom 
371 (377): 6 Bom L R 307. See also Bunwari 
Lai v. Moheshur, Marsh 544: 2 Hay 644. 
and Sheoppa v. Rukhma, (1909) 2 Ind Cas 27 
(28, 29): 5 Nag L R 37 [Contract—Rate to be 
given even though interest is payable only on 
default of payment of instalments]. 

(3) Khagaram v. Ram Sankar , (1915) 27 Ind 

Cas 815 (819): 21 Cal L Jour 79: 19 Cal W N 
775: 42 Cal 652. See also Kutub-ud-din v. 
Bashir-ud-din, (1910) 5 Ind Cas 665 (665): 32 
All 448 7 All L J 394 [Stipulation for higher- 

rate of interest with a provision for lower rate In 
case of punctual payments—Not penal). 

(3-a) See Nundram v. Bhupol Singh, (1912) 13 
Tnd Cas 5 (5): 8 All L J 1294: 34 All 126; 
Mt Rukman Dci'i v. Sain Das , (1912) 13 Ind Cas 
401: 45 Pun W R 1912: 73 Pun L R 1912 
[Mortgage by Hindu father, of joint family pro¬ 
perty—Necessity of borrowing at excessive rate of 
interest not proved—Interest may be reduced]. 

(4) Bhola v. Fateh, (1884) 6 All 63 (64): 
1883 All W N* 210: 8 Ind Jur 319; Sarju v. 
Beni, (1884) 6 All 61 (63): 1883 All W *N 208; 
Tejpal v. Keshri . (1878-80) 2 All 621 (622): 5 
Ind Jur 154; Mathura v. Dvrjan, (1878-80) 2 
All 639 (641): 5 Tnd Jur 214. See Mangal Pra¬ 
sad v. Imtiazun Nissa, (1919) 49 Ind Cas 414 
(415): 6 Oudh L J 22 [ field intention of parties 
was to pay compound interest]. See Ain Prasad 
v. Sukhan , (1881) 3 All 610 (628) F B. 

(5) Raghunath Prasad v. Sarju Prasad, 1924 
P C 60 (65): 5 Pat L Tim 72: 22 All L J 105: 
2 Pat L R 87: 34 Mad L Tim 57: 51 Ind App 
101 : 19 Mnd L W 470: 3 Pat 279: 46 Mad L 
Jour 610: 26 Bom L R 595: 28 Cal W N 834: 
11 Oudh L J 122: 1924 Mad W N 638: 5 L R 
P C 206: 82 Ind Cas 817 P C; Mt Khollo v. Jawala 
Prasad. 1927 All 538: 101 I,.d Cas 759. 

(6) Jainandun Prasad v. Baij Nath Saran. 1921 
Pat 403 (405): 2 Pat L Tim 229: 63 Ind Cas 
297 [But interest as damages is not a charge on 
the property 1 ; Kamru v. Bishambar Dass, 1890 
Pun Re No. 117 F B, Bur Singh v. Sohel Singh, 
1894 Pun Re No 121; Rada Kishen v. Muhamdu. 
1888 Pun Re No 57. But see Makbul Ah v. Ali 
Ahmad, (1913) 18 Ind Cas 80 (80): 40 Cal 514; 
Bulaki Mai v. Duni Chand, (1914) 22 Ind Cas 
837 (839): 116 Pun L R 1914: 95 Pun W R 
1914: 94 Pun Re 1914 [Interest is not n charge 
on the property unless it is specifically made so]. 
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able to him. 7 But a mortgagee who was entitled to possession in lieu of 
interest, could not claim any interest for the period for which he failed to 
obtain possession on account of his own laches. 8 


The present rule and S. 72 of the Transfer of Property Act make it clear 
that interest is payable on the “costs and charges and expenses” properly 
incurred by the mortgagee in respect of the mortgage security. 8 '* 

Post diem interest or interest after the date fixed in the mortgage deed for 
the payment of the mortgage money. —There was a conflict of decisions as to the 
power of the Court to decree interest after the due date for payment under the 
mortgage deed. In some cases it was held that, in the absence of any specific 
stipulation for the payment of such interest, it could not be decreed.” But in 
a great many cases it was held that an intention to pay interest subsequent to 
the period fixed for redemption at the same rate as before might he implied in 
the absence of any agreement to the contrary."' Even if there was no in¬ 
tention to pay such interest, the Court could award it. by way of damages for 
the breach of the contract to pay the mortgage money at the stipulated time. 11 


(7) Part ah Hahudur v. Gujudhar Raksh, (1902) 
24 All 521 (531): 28 1ml App 148: 7 Cal W N 
97 P C; Jugal K is ho re v. llnhal Rui, (1013) 21 
1 1 id Cas 593 (594) All; Cham put Singh v. Lakh a 
Singh . (1902) 5 Oudh Cue 155 (100) ; Kidu and 
(injntj v. I) a pa ram . (1902) 5 Oudh Cas 280 (292). 

(8) Mnhudnji v. .loti, (1893) 17 Hum 425 

(428); Jhunkn Singh v. Chutkan Singh, (1909) 
2 fuel Ons 221 (222): 6 All L J 247: 31 All 325; 
Sakiu ('hnndhnn V. II urbansdeo Rai, 192(5 All 
f.5(>n (660. (5157): 95 Iml (’as 2(5 | Mortgagor to 
discharge debt in Jeth—Not taking any steps—Is 
not entitled to interest after suit for redemption 1 ; 
Dulii v. Bahndur. (1875) 7 N W P 57 (58); 
Dhnimni Pnrsnd v. Shnib Din Ltd, (1906) 9 Oudh 
Cns 144 (145). See also Ranttiddhar v. Hadi , 
lhh9 All W N 177 ( 177) (Mortgagee not exc- 
anting his decree lor possession—Not entitled to 
mirrest m subsequent suit for redemption], 

<8-:.) Prnh Dial Shut- v. Ithni Siuragn Sinph. 
1893 Pun Ue No. 67 | In Punjab where the 
Transfer of Property Act does not apply a differ¬ 
ent view was taken]. 

(9) linlmant Sint/h v. tiiignn Singh, (1913) 21 
.1 nd (*«< 253 (254): 11 All L J 829: 15 All 334. 

(in) Itindexii v. (lingo, (1898) 2l) All 171 

( 180 ); 25 1nd App 9: 2 Cal W N 129: 7 Sar 
2 73 P C; .Until lint Da* v. Sarindar Bahadur, 
(1897) 19 All 39 (49. 50): 23 Ind App 138: 1 
Cal W N 52: (» Mad L Jour 214: 7 Siir 8S P C 
.1/ a nager Y it hobo Tima p Senltliog v. 1 ignesirtir, 
( 1898 ) 22 Horn 107 <ll<>>; Sam In Da*i v. 

Jogendrn A 'nragan, (1898) 2-5 Cal 246 (249, 

2.50) : Pedda Sabburaga ('hefty v. Gvnga RaztUun- 
garn. (1807) 20 Mail 149 (151): 7 Mad L Jour 
16; y Patnaynda v. Rndha Chandrr Deo, (1897) 
20 Mad 371 (375): Jivanna v. Ay pat a, (1899) 
22 Mad 339 (340); Chantayya v. Papayyn, ( 1900) 
Mad 534 (535); Kntka Prasad v. hiayat lias- 
lain . (1912) 16 Iml Cas 216 (217) All; Ratios 
Deltari V. Daehehu Singh, (1914) 23 1 ml ( as 

871 (872): 1 Oudh L J 50; Abdul Ahnd v. 

Mahtnh Bihi. (1914) 24 Ind Cas 674 (67",) All; 
Thaithnttathil V. Rama Chandra, (1915) 26 Ind 
Cas 124 (124): 16 Mad L Tim 478 | Post diem 

compound interest not recoverable unless expressly 
piovided for|: Mallayyappa Iyer v. Piehni 

\ehnri. ( 1915 I 28 Ind Cn> 19.5 (19(5): 

2 Mad I, \Y 236: 1915 Mad \Y N 208; 

Mnta Singh v. Itishen Singh, (1916) 32 Ind 

Cas 821 (822): 5 Pun Re 1916: 23 Pun M R 


91(5; Jagat Pai Singh v. IIamain Singh, (1916) 
54 Ind Cas 745 (746) : 3 Oudh h J 244: 19 Oudh 
’as 166; Mahadeo Prasad v. Tiknx, (1916) 36 
[ml Cas 685 (689): 3 Oudh L J 390; Allah 
>in. v. Fateh Din . (1918) 45 Ind Cas 101 (102): 
51 Pun Re 1918: 54 Pun W R 1918: 27 Pun 
i R 1916; Akbar Hussain v. Ragunandan, (1920) 
>7 Ind (’as 348 (349); Ranxeshwur Rakhsh Singh 
r. Prabhu Day a l, (1920) 57 Ind Cas 533 (538): 
r Oudh L J 348; Mahadeo Prasad v. Dhiraj Singh, 
L923 All 7 (8): 44 All 772; 20 All L J 752: 77 
[nd ('as 122; Amur Singh v. Baijnath Singh, 
1926 Oudh 378 (379): 93 Ind Cas 958; Umrao 
s'inyh v. Thakar Singh, 1898 Pun Re No 77; 
Vadha Kishcn v. Karim Utlah, 1905 1 un Re 
<o 92: 50 Pun L R 1906: 119 Pun W E llOo; 
<undara Rnyi v. Sama Rayar, (1894) 4 Mad L* 
four 260 (262, 263); Namburi v. Saladi, {1900) 
10 Mad L Jour 101 (104); JftimanotAan ▼. 

If ahammad, (1901) 11 Mad L Jour 183 (ISo); 
f Clprhand v. Pannalal, (1901) 14 C P L K 49 
51); Ma Shwe Kin v. Manny Shwe Hmo, 1 
1900 L B R 457; Mataynppier v. PUchai Atari, 
1915) 28 Ind Cas 195 (196): 2 Mad L W -36 
238): 1915 Mad \V N 208; Narasunhayytt'- 

I rinirasayya, (1919) 36 Mad L Jour 118 (lw. 
119 ): 52 Ind Cas 313 (313) [Even intent'on 

o pay post diem compound interest mny oe 
in plied]; Ghumandi Lai v. Kanhay Lai, (ly 1 J 
I Lah L Jour 116 (120); Ohuznaviv. NttlwM 
f tank of India, (1916) 20 Cal W N ><>2 jo69, 
571. 576): 23 Cal L Jour 256 : 33 Ind Cas 
Vadri v. Kundan, 1892 Pun Re No 28 uosi 
Hem interest is charge on property!; Atiwowr 
l»„i V. Sama Rayar, (1894) 4 Mad L Jour 
263). (Do.); Xajmunnissa v. Raghunatn, ~ 

)inlli 122: 25 Oudh <'«s 26: «7 Ind Cas 
'la't/obiiid Das v. Ma rain Lai. (1893) 15 All • 
1252) : 20 Ind App 116: 6 Sar 313: » »» 
fur 425 P O | Express agreement to pay 
linn interest |. See also Parauhram v. AniP". 

1932 Nap 39 <40. 41): SH »« \> R 
[ml Cas *K7 [Tenns of deed providing interest 
ind payment bv instalments—No provision 
mliratinns ns to interest after whole amount ^ 
omes payable—Presumption is payment 

easonable rate). 

(11) Chain,al v. Ilrij ithukaa. < 1M95 > 1 L r'l 
-.11 (517): 22 Ind App 199: 6 Sar b24 P 
Man tab .Ui v. Gttlab Cltand. ( 1888 > v 

i‘)0): 1887 All W N 292; Bkagwant Stugh 
Oaryan Siayh. (1889) 11 All 416 (41) 

411 W X 165; RUhen ,.^ r «“ "16 

, 1^86) 8 All 486 (490): 1886 All \\ 

| Principle is of compensation for breach oi 
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The contract rate of interest was ordinarily taken as the measure of damages, 12 
though the Court could vary it if it considered it necessary. 13 

Post diem interest at a reasonable rate might also be decreed under the 
Interest Act of 1839 though there might be no agreement to pay such interest. 14 
Such interest awarded either as damages, 15 or under the Interest Act, 10 was 
held not to constitute a charge on the mortgaged property though a contrary 
view also was held in the undermentioned cases. 17 It was also held that post 
diem interest claimed as damages for breach of contract could be recovered only 
for the period prescribed by the Limitation Act for a suit for compensation for 
such breach 18 , and that a claim for such damages would fail unless the mort¬ 
gage suit was brought within the period of limitation for a suit for damages 
for breach of the contract. 10 But the Privy Council observed in the under¬ 
mentioned case that the claim was a recurring one and so long as the principal 
itself was not barred, post diem interest could be recovered for the six years 
(or three years, as the case may be), preceding the suit on the mortgage. 2 " 

Interest from institution of suit to tlic date fixed under the prelmiinaru 
decree for the payment of the mortgage money. —The same rules which guided 


tract and not implied contract to pay pout diem 
interest]; Jaula Prosad v. Khuman Singh, (1*80) 
2 All 617 (619): 5 Ind Jur 154; Deen Papal 
hall v. Hetnarain, (1876-77) 2 Cal 41 (44); 

Deen Dayal Lull v. Chon Singh, 25 Suth W R 
189; Thayar Animal v. Lakshmi, (1895) 18 Mad 
331 (334); Biulhn, Ram v. Niamat Rai . 1923 
Lah 632 (633, 634): 4 Lah 406: 6 Lah L Jour 
'2: 75 Ind Cas 375; Krishna Mai v. Muhammad 
Bakhsh, (1915) 27 Ind Cas 616 (617): 52 Pun 
L R 1915; Gita Prasad Singh v. Ragho Singh , 
(1917) 40 Ind Cas 809 (810): 1 Pat L V 777; 
Motan Ma 1 v. Muhammad Rakhsh , 1922 Lah 254 
'257): 3 Lah 200: 66 Ind Cas 771: 42 Pun L 
R 1022 Y B; Dera Singh v. Dhurm• Singh, 1866 
Pun He No 98; Gregory v. Du Iso ok Roy. (‘or 9; 
Mating Pa v. Maung Kya Bn, 1872-1892 L B R 
570. 

(12) Bishen Dayal v. Udit Narain. (1886) 8 

All 486 (489): 1886 All W N 216; BaUlro 

Panday v. Gokul Rai, (1875-78) 1 All 603 

(607): 2 Ind Jur 725; Juala Prasad v. Khuman 
Singh , (1878-80) 2 All 617 (619): 5 1ml Jur 
154; Motan Mai v. Muhammad Bakhsh, 1922 Lah 
254 (257): 3 Lah 200: 66 Ind Cas 771: 42 
Pun L R 1922; Mangli v. Bhida Lai, 1923 Lah 
404 (405); 6 Lah L Jour 457: 76 Ind (’as 916; 
Budhu Ram v. Niamat Rai, 1923 Lah 632 (633): 
4 Lah 406: 6 Lah L Jour 72: 75 Ind Cas 375; 
Naklu Mat v. Phagu Singh, (1910) 6 Ind Cas 
664 (664): 56 Pun W R 1910: 76 Pun L R 
1910 [Kven compound interest may he allowed). 

(13) Chajmal Das v. Brij Bhukan Lai, (1895) 

17 All 511 (517): 22 Ind App 199: 6 Sar 624 
P C; Bishan Dayal v. Udit Narain, ( 1886) 8 
All 486 (489, 490): 1886 All W N 216; Nan- 
chand v. Bapusahab, (1878-79) 3 Bom 131 (133) : 
Jaula Prasad v. Khuman Singh, (1878-HO) 2 

•Ml 617 (619): 5 Ind Jur 154; Deen Dayal v. 
Ret Narain, (1876-77) 2 Cal 41 (43, 44); Deen 
Dayal Lull v. Chon, 25 Suth W It 189; IIan 
Ram /aula, 1929 Lah 385 (385): 108 Ind 
Cas 384; Seethanath Bose v. Mathooranalh Roy, 
< 1869) 11 Suth W R 68 (69): 2 Ben* L It App 
10; Moizooddy , In re. (1878) 14 Suth W K 

4 >0 (450) ; Mohamed JJoosein v. Faquee modern. 
(1871) 15 Suth W R 284 (285); Jog Ram v. 
Robin Ohnnder, (1876) 25 Suth W It 318 (318) ; 
Dowla MaU v. Sawan, 1872 Pun Re No 42; 
Sheochand v. Chunna, 1892 Pun Re No 73; Jag - 
mohan v. Tikaitrai, (1893) 6 C P L R 11 (12); 
KajapiU Rai v. Ghu'am, 1902 Pun L R No 95 
(p«Ke 368); Rama Reddi v. Appaji Reddi, (1895) 


18 Mad 248 (250): 4 Mad L Jour 265. 

(14) Bikramajit v. Durga Dgal, (1894) 21 

Cal 274 (278); Moti Singh v. Ramohari Singh, 
( 1897) 24 Cal 699 (703): 1 Cal W N 437 P B; 
Krishna Reddi v. Varadarajalu, (1895) 18 Mad 
338 note; Krishna Reddi v. Varadarajalu, (1895) 
5 Mad L Jour 154 *(155). 

(15) Moti Singh v. Ramohari Singh. (1897) 

24 Cal 699 (703); 1 Cal W N 437; Narindra 
Bahadur v. Kadim JInsain, (1895) 17 AM 581 

(586, 587): 1895 All W N 128 F B; Rikhi Ram 
v. Shfo Parshan, ( 1896) 18 All 316 (319): 1896 
All \V N 78: Sri Niras Ram v. TJdil Narnia, 
(1891) 13 AH 330 (336): 1891 All \Y N 66; 
Gndri Koer v. Bhubaneshwari Coo-war Singh, 
(1892) 19 Cal 19 (24); Badi Bibi v. Sami 
Pillai, (1895) 18 Mad 257 (261); floshnokmal 
v. Sohna Mai , 1894 Pun Re No 114; Mural 

Singh v. Baktairar Singh , (1893) 6 C P L R 
22 (23). 

(16) Narindra • Bn had nr v. K ft a dim Hussain, 
(1895) 17 All 581 (588, 589): 1895 All AY N 
128 F B. 

(17) Bikramajit Teivarg v. Durga Dgal, (1894) 
21 Cal 274 (278) [Post diem interest awarded 
under Interest Act): Rama Reddi v. Appaji 
Reddi, (1895) 18 Mad 248 (250): 4 Mad L Jour 
265; Jairahir Mall v. Raja Shah. 1902 Pun Re 
No. 95: 1903 Pun L It 21 (74). See also Chap 
mal v. Brij Bhukan. (1895) 17 Alt 511 (517): 
1'2 Ind App 199: 8 Sar 624 P C | Where the post 
diem interest awarded as damages was directed 
to lie added to the principal in taking the accounts]. 

(18) Badi v. Sami. (1895) 18 Mad 257 (262); 
Motan Mal v. Muhammad Bakhsh, 1922 Lah 254 
(257): 3 Lah 200: 66 Ind Cas 771: 42 Pun 
1. R 1922 F B; Mod v. Ramhari . ( 1897) 24 Cal 
699 (703); 1 Cal \Y N 437 F B. 

(19) Narindra v. Khadim, (1895) 17 All 58 1 

(587): 1895 All \Y N 128; Gndri Koer v. 

Bhuba nesira ri. (1892) 19 Cal 19 (25). 

(20) Mathura Dos v. Narindar Bahadur. 
(1887) 19 All 39 (47): 23 Ind App 138: 1 
Cal \Y N 52: 6 Mad L Jour 214: 7 Sar 88 
P <\ See also Re Marshfield v. Hutchings. (188?) 
34 (’h D 721, riled in 19 Halsbury, p. 101; Ml 
Bhagiranli v. Mela Mull. 1903 Pun L R No 33 
[There is no limitation to a mortgagee's claim 
for interest in a suit for redemption |. 
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the Court with reference to interest accruing prior to the suit applied also till 
the date fixed under the decree for the payment of the mortgage money. Hence, 
where there was a stipulated rate of interest, the Court was held bound to decree 
interest at that rate till the date fixed for payment of the decretal amount, how¬ 
ever high it might be, unless it was penal or was excessive and the transaction 
was substantially unfair. 21 Where the period originally fixed for payment was 
extended by the appellate Court or otherwise, the contract rate of interest was. 
payable till the extended period. 22 Though the mortgagor paid into the Court 


(21) Jagannath Prasad Singh v. Snrafmal 
Jalal, 1927 PCI (2) : 25 All L J 23: 99 Ind 
Cas 686: 4 Oudh W N 46: 81 Cal W N 390: 
52 Mad L Jour 373: 38 Mad L Tim 73: 8 
Pat L Tim 173: 54 Ind App 1: 54 Cal 161: 
29 Bom L R 752: 45 Cal L Jour 279: 25 Mad 
L W 685 P C; Rafikunnissa Bibi v. Tarini Chum, 
(1893) 20 Cal 279 (284, 285); Rameshwar v. 
Mahomed, (1898) 26 Cal 39 (45): 25 Ind App 
179: 2 CaJ W N 633: 7 Sar 418 P C; Famesh- 
war Prasad v. Raishan Kishen, (1902) 29 Cal 
43 (52); Prayag v. Sltyam, (1904) 31 Cal 138 
(141); Bhoneswar Ram v. Ram Khelawan Sahoo, 
(1910) 5 Ind Cas 654 (656): 12 Cal L Jour 
137; Maha Pershad Singh v. Surendra Mohan, 
(1909) 4 Ind Caa 56 (57): 9 Cal L Jour 288; 
Say rat Saha v. Sader Saha, (1921) 61 Ind Cas 
241 (241, 242) Cal [Any othor arrangement is 
inadmissblo under S 92 of the Evidence ActJ; 
(Jirij/a Chcttiar v. Sabapathy, (1906) 29 Mad 65 
(67); Subbaraya v. Ponnusami, (1897) 21 Mad 
364 (365); Veerappa Ohetty V. Muniandy Thevar, 
(1911) 12 Ind Cas 18 (20): 4 Bur L Tim 207; 
Bishcn Chand v. Biehen Devi, 1928 Lah 96 (97): 
107 Ind Cas 393; Shankar Dass v. Ilukam 
Chand, 1928 Lah 192 (192): 29 Pun L K 67: 
106 Ind Cas 486; Mangat Rai v. Babu Singh, 
1927 Lah 445 (447): 9 Lah L Jour 301: 28 
Pun L R 380: 103 Ind Cas 437: 8 Lah 721; 
Jogendru Rath Roy v. N Murtaxa Begam, 1925 
CaO 268 (269): 29 Cal W N 118: 85 Ind Cas 
218; Samanadan Karakatetathil v. Manikolh 
Yehnarellil. (1917) 42 Ind Caa 349 (350): 6 
Mad L W 296: 33 Mad L Jour 679; Chuni Lai 
v. Beli Ram, (1915) 30 Ind Cas 104 (105): 
58 Pun Re 1915: 166 Pun W R 1915: 58 Pun 
L R 1916; lndcrpal Singh v. Mewah Lai, (1914) 
23 Ind Cas 429 (430): 12 AU L J 374: 36 
All 204; Rajwanta K un war v. Shamnarain, 
(1914) 23 Ind Cas 88 (88): 12 All I, J 283: 
36 All 220; Tarachattd Marwari v. Brojo Gopal 
Mukherji. (1913) 18 Ind Cas 717 (748): 17 
Cal W R 457: 17 Cal L Jour 120; Kali Pro- 
sonno v. Protap Singh, (1913) 18 Ind Cas 965 
(968): 17 Cal L Jour 221; Medum Subbanna 
Olielty v. Yclkur Ramachandriah, (1918) 20 Ind 
Cas 917: 1913 Mad W N 649; Radhalcishan 
Chamaria v. Zalim Singh, 1925 Pat 455 (459): 
88 Ind Cas 323: 6 Pot L, Tim 459: 2 Pat L R 
(Civ) 315; Mating Yon Oin v. Katharasan Ohetty, 
1921 U B R 5 (7): €3 Ind Cas 799; Rani 
Sunder Ever v. Rai Sham Kishen, (1907) 4 All 
L J 109 (113): 34 Cal 150: 34 Ind App 9: 
5 Cal L Jour 106: 9 Bom L R 304: 11 Cal 
W N 249: 17 Mad L Jour 43: 2 Mad L Tim 
75 P C: Brojolat v. Tara Prasanna, (1906) 3 
Cal L Jour 188 (193, 194); Joyandura Rath V. 
M> thnmi, (1902) 6 Cal W N 769 (771): Nazir 
v. Mehdi. (1881) 7 Cal L Rep 206 (214); Jamna- 
dan v. Bhangi, (1905) 1 Nag L R 43 (46); 

Allahabad Bank v. Sycd Mohammad Tawad, 
(1899) 2 Oudh Cas 37 (40); Samanadan v. 

Manikolh, (1917) 42 Ind Cas 349: 6 Mad L W 
296 (299): 33 Mud L .Tour 679; Tarachand 

Mnri'ari v. Bmjo (iupui Mukerji, (1913) 18 1ml 
Caa 747 (748, 749): 17 Cal W N 457: 17 Cal 
L Jour 120 [Period cannot bo enlarged by an 
unsuccessful appeal from the preliminary decree] ; 
liali/irasad v. Muhammad Yaxin Khan, (1920) 
54 Ind Cas 833: 6 Oudh L J 666 [Stipulated 

interest roducod as being penal—Reduced interest 


to be granted]. See Hargovan Das v. Mohan 
Bhai, (1900) 2 Bom L R 225 (227). But see 
Afi Mohammad Khan Bahadur v. Qazi Ramzan 
Ali, (1920) 24 Cal W N 977 (982): 7 Oudb 
I, J 350; 23 Oudh Cas 150: 58 Ind Cas 891 
(Where the Privy Council disallowed interest after 
the triul Court’s decree, in view of mortgagee’s 
misconduct]. See also Hiralal Ichhalal Majum- 
dar v. DesainarsHal Ohaturbhufdas, (1913) 18 
Ind Cas 909 (911): 37 Bom 326: 25 Mad L 
Jour Kil: 40 Ind App 68: 17 Cal W N 573: 
13 Mad L Tim 415: 1913 Mad W N 428: 11 
All L J 432: 17 Cal L Jour 474: 15 Bom L R 
483 P C [Interest after suit not provided for 
in decree must be deemed to have been refused]. 
See also Ganda Mai v Thakar Harkishen, 19(M> 
Pun Re No 3: 10 Pun L R 1900 [Method of 
taking: accounts indicated]. See also Sheoppa v- 
Rukhrna , (1909) 2 Ind Cas 27 (28, 29): 6 Nag 
L R 37 [Mortgage© entitled to contract rato— 
AUowed at 9 per cent, since he did not ask for 
more]; Siba Prasad v. Kazimuddin , (1922) 65 
Ind Cas 709 (710) Cal [During proceedings to 
set aside ex parte decree suit pending and interest 
at contract rate allowable] ; Marotirao v. Jfjn* 
kuwarbhai , 1931 Nag 161 (163 to 165): 27 Nag 
L R 312: 14 Nag L J 109: 134 Ind Cas 274 
[Such interest is bound by the law of damdupat 
and S 34 is inapplicable] ; Sourendra Mohan ▼. 
27 art Prasad, 1925 P C 280 (287): 52 Ind App 
418: 42 Cal L Jour 592: 50 Mad L Jour 1:91 
Ind Cas 1033: 24 All L J 33: 1926 Mad W N 
49: 5 Pat 135: 7 Pat L Tim 97: 28 Bom L R 
1126: 30 Cal W N 482 P C [Trial Court grantj 
ing interest, after suit, on amount of p. ex *°P a 
decree and not on mortgage amount and directing 
taking of accounts—Successor has no power 
award interest on mortgage amount after suitj. 


The following cases holding that such 
uterest was not payable till date nxea 

or navment must bo regarded 
ibsoluto :—Arhyut Naragan Share 
Kesha, - rkidtc, 1925 Bom 362 (362) : 27 Bom 
I, R 492: 87 Ind Cos 719: Mono.cri £*’'£(*. v * 
Sahrbram. (1909) 10 Cal L Jour 203 ( 207 ) . 4 
[nd Cas 289; Magniram v. Dovtal Rax, I 1°®"' 
12 Cn.1 569 (579) F B; Omda Khanum'i-I i r° 
endro. (1873-4) 12 Beng L R 451 (468. 482). 
10 Suth W R 317: 21 Suth W R 3o2. ^ 
ilso Mukund Lai v. Seth Mangaljcet, (1899) is 
C P L R 78 (82) [Court granting extension oi 
limo on condition of mortgagor paying interest o 
locretal amount—Such interest does not 
imrt of the mortgage money]; Mohaminad • 

Ramzan, 1921 P C 100 (102): 14 Mad D 

710: 69 Ind Cns 65 (Where tho Privy Council 

lisnllowed interest from deerco of trial Louir 
he Privy Council judgment, in view of the 1 
ragee’s persistence in ascertaining an unwarrau 
ible cliam). 


1922 
69 Ind 


(22) Jamuna Prasad Singh v. 

Prasad Singh. 1930 Pat 380 (^82): 126 ina 

Cas 906; Mt Bashiran v. Bishambar hatn 2 
Oudh 268 (269): 9 Oudh L J . y 1ftl6 > 

Cas 667; Pam Narain v. Gobxnd Pershad, 

29 Ind Cas 289 (290) All; Ja.ounnaf/i 
V. Snrajmal Jalal. 1927 P C 1 (2) : 25 All L 
J 23: 99 Ind Cas 686: 4 Oudh W N 46. 8 
Cal W N 390: 52 Mad L Jour 373: 38 Maa 


J 


I. Payment of Interest 2685 

the decretal amount before the date fixed in the decree for payment he was 
bound to pay interest for the entire -period fixed™ 

Interest from date fixed in the decree for payment till realisation. —The 
Court could decree interest even for the period subsequent to the date fixed for 
payment in the decree, till realisation. 24 The following cases which held to the 
contrary 24 '* were obsolete even prior to the enactment of the present rule. The 
scheme of the Code being that after the date fixed in the decree for payment 
the relationship between the parties passed from the domain of contract into that 
of judgment , the Court, was not bound to award interest, after such date, at the 
contract rate, but might award such interest at any rate that it considers 
reasonable , 25 The undermentioned cases 2 ’*'" which held that the Court was 
bound to award the contract rate till payment are not good law. 


L Tim 673: 8 Pat L Tim 173: 54 Ind App 1: 
54 Cal 161: 29 Bom L R 752: 45 Cal L Jour 
279: 25 .\lad L W C85 [Six months' period of 
redemption will be counted from the date of 
appellate decree where the first Court’s decree is 
varied]. See however Sripat Singh v. Naresh 
Ohundra Bose, 1932 Pat 332 (334): 13 Pat L 
Tim 545 [After amendment o. 1929, interest at 
bond rate till period of grace is discretionary]. 

(23) Khuman Singh v. Bholanath, (1905) 1 

Nag L R 106 (108); Vishundas Fateh Ohand 
v. Nagji Devchand, (1919) 49 Ind Cas 160 (160): 
12 Sind L R 59. See Parashram v. Asaram, 
1933 Nag 22 (23): 28 Nag L R 345: 141 Ind 
Cas 42: 15 Nag L J 154 [Amount of interest 
till date of payment fixed in the preliminary 
decree to be included in valuation under S 110, 
C P Code]. But see Alonzoorud Dowlah v. Mehdi 
Begum, (1881) 7 Cal L R 206; Ohotoo LaU v. 
Miller, (1881) 7 Cal L R 267 [These cases were 
decided prior to the Transfer of Property Act 
and hence are obsolete]. 

(24) Balwant Singh v. Amotak Ram, (1906) 
28 All 228(224): 3 Cal L J 85: 16 Mad L J 160: 

1 Mad L T 65 P C; Maharaja of Bhaitpur v. Rani 
Kanno Dev, (1906) 23 All 181 (193): 3 Bom L 
R 51: 28 Ind App 35: 7 Sar 792: 5 Cal W N 
137 P C; Bakhar Sajjad v. Vdit Narayan, (1899) 
21 All 361 (373): 1899 All W N 91 F B; Achala- 
hala Bose v. Surendra Nath Dey, (1897) 24 

Cal 766 (773): 1 Cal W N 550; Rani Sunder 
v. Rani Sham Krishen, (1907) 34 Cal 150 (161): 
34 Ind App 9: 4 All L J 109: 5 Cal L Jour 
106: 9 Bom L R 304: 11 Cal W N 249: 17 Mad 
L Jour 43: 2 Mad L Tim 75 

P C; Gokuldas v. Ohasiram. (1908) 35 Cal 
221 (225): 35 Ind App 28: 4 Nag L R 1: 10 
Bom L R 144: 7 Cal L Jour 233: 12 Cal W N 
369: 3 Mad L Tim 339 P C; Venkatachelapathy v. 
Thavasi Servai, (1919) 51 Ind Cas 67 (68): 
36 Mad L Jour 288: 42 Mad 465; Kanshi Ram 
v. Prem Singh, 1926 Lah 11 (12): 26 Pun L R 
240: 89 Ind Caa 879; Seth Ghasiram v. Raja 
Gokid Das, (1904) 17 C P L R 164 (168, 169); 
Allahabad Bank v. Syed Mohammad, (1899) 2 
Oudh Cas 37 (44); Achatabalu Bose v. Surendra 
Nath Dey, (1897) 24 Cal 766: (773) 1 Cal W 
N 550. 

(24-a) Arnolak Ram v. Lachmi Narain, (1897) 
19 All 174 (178. 179): 1896 All W N 9: 

Pirbhu Narain v. Rup Singh, (1898) 20 All 397 
(399): 1898 All W N 93; Tarachand v. Dina- 
nut I,, 1895 All W N 76; Nain Datt v. Harihar 
Datt, 1898 All W N 57 (58). See Moha Pra¬ 
sad v. Ramani Mohan, (1909) 4 Ind Cas 546 
(547): 13 Cal W N 744. 

(25) Lachmi Narain v. Uman Dat, (1907) 29 


All 322 (324): 1907 All W N 60: 4 All L J 
219; Prayag Kapri v. Shyam Lai, (1904) 31 Cal 
138 (141); Commercial Bank of India v. Atten- 
drulayya, (1900) 23 Mad 637 (642); Saminathan 
v. Suamiappa, (1906) 29 Mad 170 (171): 16 
Mad L Jour 133; Managi Singh v. Saheb Ram 
Singh, (1909) 3 Ind Cas 289 (290): 10 Cal L 
Jour 203; Pyare Lai v. Ram Ratan, (1911) 10 
Ind Cas 695 (696, 697): 7 Nag L R 14 [Despite 
a provision to the contrary in the mortgage bond]; 
Joshyam Narayaniah v. Oppu Madhava Row, 
(1913) 18 Ind Cas 362 (363): 13 Mad L Tim 
212: 1913 Mad W N 175; Sahibzada Singh v. 
JIazari Sahu, (1915) 27 Ind Cas 522 (523) Cal; 
Udil Narain v. Jasoda Sahun, (1918) 27 Cal 
L Jour 576 (678): 46 Ind Cas 469 (471); 
Venkatachelapathy v. Thavasi Servai, (1919) 51 
Ind Cas 67 (68): 42 Mad 465: 36 Mad L Jour 
288; Bhagwati Prasad Singh v. Bishan Prugashi, 
1922 Pat 386 (387): 1922 Pat H C C 73: 3 
Pat L Tim 310: 70 Ind Cas 953: 6 Pat L Jour 
676; Rada Kishun v. Zalim Singh, 1925 Pat 
455 (459): 2 Pat L R 315: 6 Pat L Tim 459: 
88 Ind Cas 323; Hargoandas v. Mohan Bai, 
(1900) 2 Bom L R 225 (227); Jogendra Nath 
Mookerjee v. Methana Abraharn, (1902) 6 Cal 
W N 769 (771); Narendra Bahadur Singh v. 
Oudh Commercial Bank, (1915) 30 Ind Cas 323 
(350): 2 Oudh h J 402; Sunder Koer v. Rai 
Sham, (1907) 34 Cal 150 (161): 34 Ind App 
9: 4 All L J 109: 5 Cal L Jour 106: 9 Bom 
L R 304: 11 Cal W N 249: 17 Mad L Jour 43: 
2 Mad L Tim 75; Ramachandra v. Devu, (1886) 
12 Mad 485 (486); Bhagat Singh v. Jui Ram, 
(1915) 26 Ind Cas 402 (403): 19 Pun W It 
1915: 66 Pun L R 1915: 22 Pun Re 1915; Lai 
Sheo Pratap v. Allahabad Bank, (1900) 3 Oudh 
Cas 130 (155) ; Manoo Lai v. Durga Prasad, 
(1901) 5 Cal W N 653 (654); Ajodhia Bank 
Ltd, Fyzabad v. Abdul Ghani, (1918) 47 Ind 
Cas 701 (701) Oudh; Ganyu v. Apurba, (1913) 
18 Ind Cas 535 (542): 17 Cal W N 25 [Future 
interest may even he refused]; Regd. Jesaore Loan 
Co, Ltd v. ShaUajanath, 1932 Cal 689 (690, 

691): 59 Cal 722, (Do.); Allahabad Bank v. 
Suraj Koer, (1915) 26 Ind Cas 177 (178): 1 
Oudh L J 544. See Rani Sunder Koer v. Rai 
Sham, (1907) 34 Cal 150 (161): 2 Mad L Tim 
75: 34 Ind App 9: 4 All L J 109: 5 Cal L Jour 
106: 9 Bom L R 304: 11 Cal W N 249: 17 
Mad L Jour 43 P C ["Date of realisation” means 
date fixed by the decree for payment]. 

(25-a) Krishnaswami v. Srinivasan, (1901) 11 
Mad L Jour 7 (9) ; Pirbu Dial v. Ilisal Singh, 
(1911) 10 Ind Cas 846 (847): 37 Pun W It 
1911: 111 Pun L R 1911; Gangaram v. Jaibala, 
(1903) 30 Cal 953 (960). Sec Radhika v. /fro- 
jendra, (1910) 5 Ind Cas 61 (62); 14 Cal W N 
125. 
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Future interest after the date fixed for payment is to be paid on the 
aggregate of the principal, interest and costs awarded by the decree. 2 * The 
present rule makes it clear that such future interest forms part of the mort¬ 
gage money and is not a simple money claim. 27 The proper stage for 
decreeing future interest is at the time of passing the final decree. 28 Subse¬ 
quent interest not mentioned in the final decree must be taken as refused. 2 ® But 
an agreement between the parties for the payment of future interest may be 
given effect, to though the final decree does not provide for it. 80 When future 
interest is decreed, it must be paid till the confirmation of the sale. 31 

3. Rule of Damdupet .—See Note 16 to S. 34. 

R. 12 . [Now Act IV of 1882, S. 96.] Where any property 

the sale of which is directed under this Order 
Jtp2rZ7g.it »s subject to a prior mortgage, the Court may, 

with the consent of the prior mortgagee , direct 
that the property he sold free from the same , giving to such 
prior mortgagee the same interest in the proceeds of the sale as 
he had in the property sold. 

[See S. 73, sub-S. (1), cl. (Z>).] 

Synopsis. 

Transfer of Property Act, S. 96. 4. Where prior mortgage is a usufructuary 

Sale of property subject to prior mort- one. 

gage. 5. Sale by the Court subject to a charge. 

3. Sale free of prior mortgage. 


1 . 

2 . 


Sale without express reservation of prior 3. Pt. (1-a). 

mortgagee’s rights—Effect. See Noto 

1. Transfer of Property Act, S. 96. —The present rule corresponds to 
the old S. 96 of the Transfer of Property Act of 1882 which was repealed in 
1908. ruder the Transfer of Property (Amendment) Aet, XX of 1929, a 


(26) Kamalapathi v. Bejoy Lai Roy, (1909) 
3 Ind Cas 291 (300); Mnnagi Sinyh v. Sahrb 
Ram Singh. (1909) 3 Ind ('as 289: 10 Cal L 
Jour 203; Trnkatarhalapathi Aiyar v. Thai an 
Scrrai, (1919) SI Ind Cas 67 (68): 42 Mad 465: 
.ill Mad I, .lour 288; Saha Batumi Prmmd v. 
Euar Man Mohan. 1926 All 119 (120): 6 I, R 
(A) Civ 479: 89 Ind Cas 288; Faghfur Mirza 
v. Khunhal Chand. 1923 Ondli 241 (241): 26 
Oudh Cas 59: 74 Ind Cas 246; Mating lan Gin 
v. Katharaoan Chetty. 1921 U B R 5 (8): 63 Ind 
Cas 799: 4 D B R 1 [Interest at 9 per cent, 
allowed]; llari Kishrn Hhagat v. Kamlrshur 
P round Singh, (1912) 16 Ind Cas 374 (375) 

Till (If thorp was a valid tender of the mort¬ 
gage money, interest thereon would cease though 
the appe?late decree afterwards enhanced the 
amount found due). Seo however Said Ahmad 
v Narain Singh, 1932 Oudh 255 (263): 9 Oudh 
W N 253: 139 Ind Cas 64 (Trial Courts dis¬ 
cretion to award future interest on the principal 
s nm alone not interfered with in appeal 1. 


(27) The eontrarv view in Dhawang Prasad v. 
Itrij Lai, (1894) 16 All 269 (270): 14 All W * 
79 | Is no longer law], 

Teknit Krishna Pntftad v. Surendra 
Mohan Hand,,. 1921 Put 352: 0920) 58 T n.l 

(’as 223 (225): 5 Pat Ii .Tour 598: 2 I at L 


Tim 78; Vdit Xurain v. Jasoda Sahan Kahn , 
(1918) 46 Ind Cas 469 (471): 27 Cal L Jour 
576; T Krishna Prasad v. Surendra Mohan, IV** 
Pat 352 (352): 2 Pat L Tun 78: 58 Ind Cas 
223: 5 Pat L Jour 598; Brij Raf v. Ranxeehwar 
Singh . (1917) 42 Ind Cas 625 (627): 2 Pat ^ 
\V 208 [Pinal decree awarding future interest 
cannot be questioned in execution]. 

(29) Tekait Krishna Prasad v. Surendra Mohan 

Kundu. 1921 Pat 352: (1920) 58 Ind Cas 

(225) : 2 Pat L Tim 78: 5 Pat L Jour 598. But see 

Raj Kumar v. RUhesuar Nath t (1894) 16 A 
270 (273): 1894 All W N 80: I) tvarka Prasad 
v. TJjnrao Mohammad, 1931 Oudh 47 (48) '• 
Oudh \V N 1205: 130 Ind Cas 337 [Prelmunarj 
decree providing for future interest—Mortgagee 
is entitled to such interest though final decree 
does not provide for it]. 

(30) Gokhai Padhan v. Gones Lai Pa» dit > 

(1912) 17 Ind Cas 936 (940): 16 Cal L Jour 

404: 17 Cal W N 565; Naragan v. Raoji, (19U*; 
28 Bom 393 (397): 6 Bom L R 417. 

(31) Mrpraf v. Nursing, (1906) 33 Cal 846 
(848); Khil-T'l-Rahman v. Ookul Chand. (1919) 
41 All 526 (528): 50 Ind Gas 772: 17 All ^ 
Jour 617. 
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new S. 96 has been inserted in the Transfer of Property Act which deals with 
a different subject. 

2. Sale of property subject to prior mortgage.—The explanation to 
0. 34, R. 1 makes it clear that, the prior mortgagee is not a necessary party to 
a suit for sale on a puisne mortgage. Hence a puisne mortgagee can bring 
the mortgaged property to sale under his own decree subject to a prior mort¬ 
gage. 1 The contrary view, taken in the undermentioned cases decided under 
the Transfer of Property Act, is obsolete. 2 


As to whether a person having two mortgages on the same property can 
sue on his puisne mortgage, reserving his rights under the first mortgage. (See 
Note 40 to S. 11.) He cannot, however, in any case, sell the property twice 
under his two mortgages/ 1 But if the prior mortgage is a usufructuary one 
and the mortgagee is therefore unable to bring the property to sale under that 
mortgage, there is nothing to prevent his bringing the property to sale under 
his later simple mortgage subject to the prior usufructuary mortgage. 4 

3. Sale free of prior mortgage.—The rule clearly implies that without 
the prior mortgagee’s consent, property cannot be sold tree of bis mortgage, 
in execution of a decree for sale on a subsequent mortgage. 1 In the absence of 
such consent, the sale under a decree on a puisne mortgage can only be subject 
to the prior mortgage though there may be no express reservation of the prior 
mortgagee’s rights. 1 ' 8 Although the prior mortgagee may be joined as a party 
to the suit on the puisne mortgage, it is not incumbent on him to assert and 
prove his priority where his mortgage or his priority is not impugned. (See 
Note 40 to S. 11.) The priority therefore cannot be lost merely because the 
prior mortgagee does not establish it in such a case.- See also the undermention¬ 
ed case. 3 


4 Where prior mortgage is a usufructuary one. — (<i) Sale free of 
prior mortgage .—A usufructuary mortgagee, as such, cannot sue for sale on his 
mortgage. There is, therefore, a conflict of opinion as to whether a prior usu- 


0 34, R.12. 
Notes 
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Order 34, Rule 12 —Note 2. 

(1) Kanti Ram v. Kulvbudin Mohammad, 

(1895) 22 Cal 33 (46); Madhub Mohappatra 

v. Surendra Mohun, (1896) 23 Cal 795 (795); 
Lalman v. Mohar Singh, (1907) 29 All 205 
(206); 1907 All W N 18: 3 All L .T 848. 

(2) Mata Din v. Kazim Husain, (1891) 13 All 
432 (439, 453); Mehrbano v. Nadir Ali, (1900) 
22 All 212 (214): 1900 All W N 27. 

(3) Sundar Singh v. Bhohi. (189*) 20 All 
322 (324, 325); 1898 All W N 58. 

(4) Radha Krishnier v. Muthusamy Sholagam. 
(1908) 31 Mad 530 (530. 531): 18 Mad L Jour 
564; Jager Nath v. Mohra, (1917) 39 Ind Cns 
76 (77): 2 Pat L Jour 118 ; t Pat L W 653: 1917 
Pat H C C 194. 

Note 3. 

(1) Radha Krishan v. Khurshed, (1920) 5> 
pid Cas 959 (962): 47 Cal 662: 47 Ind App 
11: 38 Mad L Jour 424: 1920 Mad W N 308: 
11 Mad L W 518: 22 Bom L R 557: 18 All L .T 
401: 25 Cal W N 417: 1920 P C 81 P C: 
Maung Sein v. Ngv;e Nu, (1913) 19 Ind Cas 
■(2): 6 L B R 144: 6 Bur L Tim 72: Abdul 
Shakur v. Muhd Matin, 1924 All 307 (308): 22 


All L J 202: 5 L R A Civ 93: 78 Ind Cas 
429: 46 All 414. 

(1-a) Srinivasa Ran Sahrb v. Temunabhai, 
(1906) 29 Mad 84 (86): 16 Mad L Jour 50. 

(2) Radha Kishun v. Khurshed. 1920 P C 
81 (83): 47 Cal 662: 47 Ind App 11 : 38 Mad I, 
Jour 424: 25 Ca.1 W N 417: 28 Mad L Tim 
425; 1920 Mad W N 308; 11 Mad L W 518: 
•_>•_> Bom I. R 557 : 1 8 All L J 401: 55 Ind Cas 959 P 

I In/nil Smith v. Jjiidliu Mill, 1930 Lah 1063 
(1065): 130 Ind Cas 49 (Prior Mortgagee's as¬ 
signee ]: Gadadhar Prasad v. Ml AuJadin, (1915) 
27 Ind Cas 164 (164) Cal. See Venkataramana 
Ay gar v. Gomperlz, (1908) 31 Mad 425 (429): 
18 Mad L Jour 298: 3 Mad L Tim 397 [No 
implication that puisne mortgagee not required to 
redeem when prior mortcasee is a party] ; Abdnl 
Wahid Khan v. Ali Husain, 1929 Oudh 463 
<tfi6): 4 Luck 250: 6 Oudh W N 1: 115 Ind 
Cas 833 (But if the priority is attacked, the 
prior inortfWKee who has been made a party, must 
establish it]. 

(3) J hint'a v. Balden. (1892) 14 All 509 (511. 
512): 1892 All W N 98 (Prior inortcatfec ap¬ 
propriating portion of sale proceeds is estopped 
from alleging; want of consent]. 
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fructuary mortgagee, with whose consent the property is sold under this rule 
in execution of a decree on a puisne mortgage, is entitled to share in the sale 
proceeds. The High Court of Madras has held that he can, on the ground 
that this rule applies to all mortgages whether simple or usufructuary or whe¬ 
ther the mortgages are in favour of the same person or different persons. 1 The 
High Court of Allahabad, on the other hand, has held that he cannot do so. 2 
It has, however, held that, where a puisne mortgagee redeems a prior usufruc¬ 
tuary mortgagee, he can bring the mortgaged property to sale for the 
amounts due under both the mortgages. 3 

(b) Sale subject to prior mortgage. —As to sale of mortgaged property 
subject to a prior usufructuary mortgage, .sec Note 2, supra. 

5. Sale by the Court subject to a charge. —A statement in a certifi¬ 
cate of sale that the sale is subject to a charge is not conclusive against the 
purchaser when it is sought to enforce the charge by a suit. 1 A person who 
sells property subject to an encumbrance which has been recognised by the 
Court cannot claim a re-salc on the ground that the encumbrance has been 
found to be void. 2 Mortgages noted in the proclamation of sale as claimed 
upon the property sold should not necessarily be entered in the certificate 
of sale or be computed as part of the purchase-money unless the existence of 
1 he mortgage has been either admitted by the parties or established by a 
decree or declared under O. 21, R. 62. s When a sale is subject to encumb¬ 
rances, the vendor is no longer liable for their satisfaction nor is he entitled 
to any benefit that the vendee might, obtain therefrom. 4 

R. 1 3 . [New Act IV of 1882, S. 97.] (1) 
Application of p>o- ^ UC ] L vroce eds shall be brought into Court and 

cecJs. L 

applied as follows :— 

first, in payment of all expenses incident to the sale oi 
properly incurred in any attempted sale; 

secondly , in pay ment of whatever is due to the prior rnoit- 
gagee on account of the prior mortgage , and of costs , piope'tly 
incurred in connection therewith; 

thirdly, in payment of all interest due on account of the 
mortgage in consequence whereof the sale was directed, and of 
the costs of the suit in which the decree directing the sale was 

■ode; ___ 

Mad 207 (213). 

(2) Puruhotum v. Oanenh. (1899) 23 Born <59 

(7(iO, 701): 1 Bom L R 220 [Sr,able —Ho row 

sue for declaration J. 

(3) Skantappa v. Subrai, (1894) 18 Bom l? 5 
(176, 177). 

(4) Isatunnissa v. Partab, (19W) J 
793 (794): 36 Ind App 203: 81 AM.583. 19 
Cal W N 1143: 10 Cal L Jour 313: 6 All p 
817: U Bom L R 1220: 6 Mad L Tim 277. 

Mad L Jour 682 P C. 


Note 4. 

(1) Rangasami v. Subharaya. (1907) 30 Mad 
408 (410): 17 Mad L Jour 403: 2 Mad L Tun 

346. 

CM Bhnownntlaa v. Bhawnni, (1904) 26 All 
14 (17 18): 1903 All W N 177. 

(3) Bhngwun Dan v. Bhauani, (1904) 26 All 
11 (17, 1H): All W N 177. 

Note 6. 

(1) Rauifichantlra v. Jlaz* Ka*/tini, (181)3) 1 


1 . 


Sale of Property Subject to Prior Mortgage 


2689 


fourthly, in payment of the principal money due on 
account of that mortgage; and 

lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property sold , or if there 
are more such persons than one, then to such persons according 
to their respective interests therein or upon their joint receipt. 

(2) Nothing in this rule or in rule 12 shall be deemed to 
affect the powers conferred by section 57 of the Transfer of 
Property Act, 1882. 

[Of. S. 73, sub-S. (1), Cl. (c).] 

Synopsis. 

1. Transfer of Property Act, S. 97. gagee.” 

2. Application of proceeds. 4. ‘‘Person proving himself to be interested 

3. “Whatever is due to the prior mort- in the property sold.” 


0 34, R.13, 
Notes 
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Prior mortgage being usufructuary. See Pt. (1). 

R. 12, Note 4. Scope and applicability. See Note 2. 

Rights of persons having two or more Subsequent mortgagee’s time-barred rights 
mortgages. See Note 4, Pt. (4). not enforceable. See Note 4, Pt. (3). 

Sale subject to prior mortgage. See Note 2, 


1. Transfer of Property Act, S. 97.—The present rule corresponds to 
S. 97 of the Transfer of Property Act. 

2. Application of proceeds. —Compare S. 73, ante. It. 13 in terms 
applies only when the sale is ordered under It. 12, i.c., when the sale is free 
of the prior mortgage. But the principle of the rule applies to other cases also. 
Hence, even in sales subject to a prior mortgage, the proceeds should first be 
applied towards the interest and costs of the mortgage under which the sale is 
held and then only towards the principal. 1 

Where a sale is held in enforcement of a prior mortgage, a puisne mort¬ 
gagee receiving an amount from out of the surplus sale proceeds by virtue of 
his security is bound to apply them only in satisfaction of his mortgage debt 
though the mortgagor may have paid the money towards other debts. 2 


3. “Whatever is due to the prior mortgagee ’’.—Each of the prior en¬ 
cumbrancers is entitled to interest at the contract rate up to the date of the con¬ 


firmation of the sale, that being the earliest date when the money really becomes 


available for distribution. 1 


4. “Person proving himself to be interested in the property sold”.— 
This expression includes a subsequent encumbrancer, 1 but not if the existence or 


Order 34, Rule 13—Note 2. i 1903) 30 Cal 953 (958, 959). 

(1) Sabapathi PiUai v. Chockalinga, (1913) 

21 Ind Cas 691 (693): 25 Mad L Jour 552; Note 3. 

Maung Po Mya v. MAS Ohettiar, 1931 Rang (1) Denode Lai v. Srikristo. (1910) 8 Ind 
J53 (157, 158): 9 Rang 186: 133 Ind Cas 225; Cas 4 (6): 15 Cal W N 783. 

Raiayopalaswami Naicken v. Palanisami Chetliar. 

1932 Mad 155 (156, 157): 34 Mad L W 961: Note 4. 

135 Ind Cas 578: 62 Mad L Jour 93: 55 Mad (1) Krishnaswami Dagavathar v. T hi mm ala 
332: 1932 Mad W N 554. Iyer. 1926 Mad 101 (105): On Ind Cas 410; 

Padnianabhah v. Khetnu. (] *94 ) 18 Rom 684 

(2) Gangaram Marumi v. Jaiballav Kara In, (688). 

C.P.C.—337 
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validity of the subsequent encumbrance is challenged by the mortgagor. 1 2 A 
subsequent mortgagee who has obtained a decree on his mortgage but has allow¬ 
ed it to become time barred is not a person interested in the property sold. 3 It 
was held in the case cited below 4 that the holder of two successive mortgages 
on the same property, who failed to include the second mortgage in his suit on 
the first mortgage, could claim the surplus sale proceeds under this rule as a 
puisne encumbrancer. That position, will, it is conceived, be different in cases 
governed by S. 67-A of the Transfer of Property Act which has been newly 
introduced by Act, XX of 1929. A mere unsecured creditor is not a person “in¬ 
terested in tlie property sold ’ \ But after the subsequent encumbrances are 
satisfied, he can proceed against the balance, if any, payable to the mortgagor. 5 


R. 1 4 . [New. Act IV of 1882, S. 99 1 .] (1) Where a mort¬ 
gagee 5 has obtained a decree 16 for the payment 
Sint for sale neces- 0 j money in satisfaction of a claim arising 
gaged property to sale. under the mortgage , 6 7 8 * he shall not be entitled to 

bring the mortgaged property to sale otherwise 
than by instituting a suit 11 for sale in enforcement of the mort¬ 
gage, and lie may institute such suit notwithstanding anything 
contained in Order II, Rule 2. 13 

(2) Nothing in sub-rule (1) shall apply to any territories 
to which the Transfer of- Property Act , 1882, has not bten 
extended . 2 


Synopsis. 


1. Transfer of Property Act, S. 99. 

2. Scope and object of the rule. 

3. Applicability of the rule to the en¬ 

forcement of a charge. 

4. Applicability of the rule to the enforce¬ 

ment of security-bonds. 

5. “Mortgagee," meaning of, under this 

rule. 

6. “Decree for the payment of money in 

satisfaction of a claim arising 
under the mortgage.” 

7. Effect of sale in contravention of the 

rule. 

8. Position of purchaser at such 

sale. See Note 7, supra. 


9. Attachment of the property ia 
not prohibited. 

10. Transferee of money decree from 
mortgagee if bound by the 
restrictions against the mort¬ 
gagee. 

11. “Otherwise than by instituting a 

suit.” 

12. Sale of mortgaged property for claim 

unconnected with the mort¬ 
gage. 

13. O. 2, R. 2. 

14. Consent decree. 

15. “Decree.” 


Applicability only if mortgage is valid and 
enforceable. See Note 6, Pt. (3). 


Applicability to Revenue Courts. See Note 
2, Pt. (6). 


(2) Lackminarain Acharg v. 

•>7 All -HIT (Hi*): 25 All L .1 290: 101 Ind 

is 505: 49 All 636. 

(9) Mahammad Abdul T £?,?'! 

Te i' fciv) 590: 83 Ca. 1083. 


(4) Erishnamaehariar v. Ananporocharjar, 
(1907) 30 Mad 353 (356): 17 Mad L Jour 3UI. 
2 Mad L Tim 330. 

(5) Padmanabah v. Khemu, (1894) 18 

684 (687, 688). 
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Inapplicability to a mortgage created by 
the decree itself and not existing prior 
thereto. See Note 6, Pt. (2). 

Inapplicability to judicial sales before 
Transfer of Property Act. See Note 2, 
Pt. (8). 

Mortgagee himself purchasing contrary to 
this rule—Effect. See Note 7, Pts. (8) 
and (9). 


Purchase in a sale in enforcement of money 
decrees of third persons. See Note 12, 
Pts. (3) and (4). 

Sale under Public Demands Recovery Act— 
What passes. See Note 11, F.-N. (1). 

Sales prior to Transfer of Property Act— 
What interest passed. See Note 7, 
Pt. (12). 

Sub-R. (2). See Note 2, Pts. (4) and (6). 


1. Transfer of Property Act. S. 99.—This rule corresponds to S. 99 
of the Transfer of Property Act, with this difference, viz., —that while S. 99 
applied even to cases in which the mortgagee had obtained a money decree on 
a claim unconnected with the mortgage, R. 14 is expressly confined to cases 
where a money decree has been obtained on a claim arising under the mortgage. 
See Note 11, below. 


2. Scope and object of the rule.—As has been seen in Note 19 to 
It. 5, ante, a sale in execution of a decree on a mortgage passes the interests 
of both the mortgagor and the mortgagee, while a sale in execution of a money 
decree conveys only the interest of the mortgagor namely, the equity of redemp¬ 
tion. The object of the present rule is to prevent the mortgagee from bring¬ 
ing to sale the bare equity of redemption in execution of a money decree which 
he may obtain in respect of a claim arising under the mortgage. Thus where 
a mortgagee obtains a simple money decree for the interest that has accrued 
due on the mortgage, or obtains a money decree for the mortgage debt under 
S. 68 of the Transfer of Property Act, he cannot attach and sell the mortgaged 
properties in execution of the said decree though he can proceed against the 
person or other properties of the mortgagor. If In* wants to proceed against 
the mortgaged properties he is bound to bring a suit for sale again, and such 
a suit will not be barred by the provisions of 0. 2, R. 2. 

The reason of the rule is the avoidance of several evils which are likely 
to result if a mortgagee is allowed to bring the mortgaged properties to sale in 
execution of a money decree which he has obtained on a claim arising under 
the mortgage. 1 Such a sale would deprive the mortgagor summarily of the 
right of redemption without giving him any of the facilities which an ordinary 
suit for sale ensures. Being subject to the unascertained claim of the mort¬ 
gagee the property would not fetch a fair value at tin- sale and the mortgagee 
would be enabled to purchase it at an unduly low price. If a stranger pur¬ 
chased it at Ihc sale without notice of the mortgage he would be subjected to 
great hardship unless the mortgagee could be held to be estopped from assert¬ 
ing his rights under the mortgage against such a purchaser. 2 


0.34 R.14, 
Notes 
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Order 34, Rule 14—Note 2. 

(1) Ram Sunder Pat v. Nathuni Sinph. (1911) 
9 Ind One 1034 (1036, 1037): 15 Cal W N 748: 
13 Cal L Jour 664; Mulhuraman Chetti v. Eltaj >- 
paawaml. (1899) 22 Mad 372 (376): 9 Mad L 
Jour 113; Khiarajmal v. Daim, (1905) 32 Cal 
296 (316): 32 Tnd App 23: 9 Cal W N 201: 
2 All L J 71: 7 Bom L R 1 : 1 Cal L Jour 584: 
8 Sar 734 P C ■ Fnl-iraptmh v. Ondivngga. (1902) 26 
Bom 88 (104, 105): 3 Bom L R 628; Mahabir 
v. Saira, (1895) 17 All 520 (522): 1895 All W 


X 116; Murad v. Pnyaram. 1925 Rind 156 (157): 

73 Ind Cas 49; Chaurasi v. Rhngnn, 1924 Pat 
20 (22): 2 Pat 787: 1923 Pat II C C 299: 

74 Ind Cas 144; Brain Sunder v. Sarat Kumari. 
(1917) 38 Ind Cas 791 (793): 2 Pat I, Jour 
55: 1917 Pat II C C 67: 3 Pat L W 258. 

(2) Ram Sunder Pax/t v. Nuthuni Singh. (1911) 
9 Ind Cas 1034 (1036, 1037): 15 Cal W N 748: 
13 Cal L Jour 664. 
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Under S. 99 of the Transfer of Property Act, it was held that it applied 
to Civil Courts and Revenue Courts. 6 It was also held that the section applied 
to mortgages created before the Transfer of Property Act, 7 but not to judi¬ 
cial sales held and perfected before the date of the Act. 8 

The rule prevents only a sale of the mortgaged property under a money 
decree in respect of a claim arising under the mortgage. It does not prevent 
the attachment of the mortgaged property under such a decree. See Note 8, 
infra . 

3. Applicability of the rule to enforcement of a charge. —By force 
of R. 15, infra this rule applies to charges as well as mortgages. 1 It applies, 
however, only to a charge which exists prior to the decree for money and not 
one which is created for the first time by the decree as in the latter case the 
decree cannot be said to be obtained in satisfaction of a claim arising under the 
mortgage. (See Note 6, infra .) In such a case, therefore, the charge can be 
enforced in execution without any fresh suit for sale being filed. 2 

Thus where, in a suit for maintenance, by a Hindu widow, the main- • 
tenance decreed is made a charge on certain property, the widow can enforce 


The rule is retrospective in effect being a rule of procedure, and applies 
to decrees passed even prior to its coming into force. 8 

The rule does not apply to Punjab, the Transfer of Property Act not 
having been extended thereto. 4 See sub-R. 2. See also the undermentioned 
cases. 5 


(8) Bai Qanga v. Rajaram Atmaram, (1911) 
10 Ind Cbb 815 (816): 13 Bom L R 245: 35 
Bom 248. 

(4) Moti Ram v. Harbhagavandas, 1911 Pun 
Ro No 15: 30 Pun L R 1911: 109 Pun W R 
1911: 9 Ind Cas 549 (551); Jaganath v. Budha- 
wa, 1907 Pun Ro No 2: 167 Pun L R 1906: 1906 
Pun W R Vol 1: 27 [Principle of S 99 applied 
to Punjab] ; Aya Ram Tola Ram v. Het Rum 
Bhojh Raj, 1928 Lah 209 (211): 103 Ind Cas 
449; Kishcn Narain v. Pala Mai, (1918) 47 Ind 
Cas 937 (938): 88 Pun Re 1918: 167 Pun W 
R 1918: 102 Pun L R 1918 [In view of Sub- 
R (1) even the principle of R 14 doos not apply 
in Punjab]. See also Abdul Aziz v. AOiance 
Bank of Simla, 1931 Lah 483 (485): 132 Ind 
Cas 215: 13 Lah 143 [Decree for sale not a 
necessary preliminary to sale of equity of re¬ 
demption. 

(5) Ohulam Murlza Khan v. Ohangoomal, 
(1911) 11 Ind Cas 192 (195): 5 Sind L R 71 
[Prior to extension of Transfer of Property Act 
to Sind in 1915, li 14 did not apply to SindJ; 
Raghunandan Prasad v. Firm of Wajid Ali Mtan 
Muhammad Rafiq, 1929 Pat 439 (440) [Rule 
docs not apply to Sontlinl Parpannas as tho_T ir 
Act has not been extended to thoso territories]. 

(6) Tara Chand v. Imdad Husain, (1896) 18 
All 325 (327): 1896 All W N 94. 

(7) Kaveri v. Ananthayya, (1887) 10 Mad 129 
(130, 131): 11 Ind Jur 138. 

(8) Naranappa v. Samacharlu, (1896) 19 Mad 

382 (384): 0 Mad L Jour 88; Nannuvien v. 

Muthuswami Dckshithar, (1900) 29 Mad 421 
(423): 15 Mud L Jour 445; Hussein v. Shankar- 
l/iri, (1899) 23 Bom 119 (121). 
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(1) Mohammad Amin v. Jan Fatal, (1899) 12 
C P L R 26 (27); Mongol Prasad v. Chandra 
Matt, (1919) 1 Nag L R 117 (119); Aubhoyu- 
sury v. Qouri Sankar, (1695) 22 Cal 859 (863); 
Venkata v. Menda, (1920) 57 Ind Cas 764 (766) s 
11 Mad L W 460: 1920 Mad W N 294: 89 
Mad L Jour 30: 28 Mad L Tim 44: 43 Mad 
786; Raj Kumar Lai v. Jai Karan Das, (1920) 
57 Ind Cas 658 (654): 5 Pat L Jour 248: 1 
Pat L Tim 225 [Mortgagee’s charge on mort- 
gaged property for Government revenue paid by 
him]; Oobinda Chandra Pal v. KaUaeh Chandra 
Pal, (1917) 41 Ind Cas 73 (75) Cal. See 
Oanceh v. Babu Ram, (1915) 26 Ind Cas 427 
(428): 13 All L J 9: 87 AJ1 72 [Flag of Praff- 
wals at confluence of Ganges and Jumna can be 
subject of a charge for the payment of an annuity 
out of the contributions of pilgrims]. 


(2) Ambalal v. Narayan, (1919) 51 Ind Cas 
929 (932): 21 Bom L R 698: 43 Bom 631; 
Mahamayaprasad 8 inha v. Sakudai Koer , (19lo; 
46 Ind Cas 169 (172) Pat; Shankar v. GanpaX, 
1929 Bom 227 (227): 31 Bom L R 480: W 
Ind Cas 186; Official Receiver, Tanfore v. R & 
Nanarapana Madaliar, 1926 Mad 194 (186, 197). 
49 Mad L Jour 643: 1925 Mad W N 907: 92 
Ind Cas 497. See also Buchayya v. 

1931 Mad 603 (603): 131 Ind Cas 15: 33 Mad 
L W 559. But see Aubhoyessury v. Qourt,( 1895; 
22 Cal 859 (868, 864); Malangini v. OhooMjh 
(1895) 22 Cal 903 (908) [Both cases decided 
under S 09, Transfer of Property Act, which was 
not as clear as R 14 on thin question] j \Rama- 
fivami v. Subbaraya, 1925 Mad 1101 (ll^ 4 *)!*? 
Mad L Jour 490: 1925 Mad W N 525: 88 Ind 
Cas 648; Firm of Aya Ram Tola Ram v. 

Ram Bodh Raj, 1928 Lah 209 ( 212 ): 103 Ind 
Cos 449; Posiimal v. Radhakishen , 1982 AD «y 
(440): 1932 All L J 486: 138 Ind Oas oua 
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the charge by applying for sale of the property in execution and cannot be 
compelled to file a suit for sale. 3 

4. Applicability of the rule to the enforcement of security bonds.— 

Under S. 145 of the Code, the liability of a surety for a judgment-debtor can 
be enforced summarily in execution proceedings, in so far as the surety has 
made himself personally liable. But, suppose, besides making himself per¬ 
sonally liable, he mortgages some property as security, can the property be 
sold in execution without a suit for sale? On this question there is a conflict 
of decisions. It has been held by the High Courts of Allahabad, 1 Bombay, 2 
Madras 3 and Patna 1 that this rule does not apply to such a case as there is no 
decree for money against the surety within the meaning of the rule. But the 
High Court of Calcutta 5 has held that the rule applies and is an absolute bar 
to the sale of the mortgaged property without a regular suit for sale. 

Where the security bond is given to the Court and not to any named 
person, there is no mortgage, the Court not being a juridical person and the 
proper procedure to enforce the security is by a summary order for the sale 
of the property covered by the bond, unless the surety pays the amount of 
security within a specified date. 6 

5. “Mortgagee” meaning of, under this rule.— “Mortgagee” in¬ 
cludes the holder of a charge. See Note 3, supra. 


[Compromise charging property for payment— 
Subsequent decree on compromise—Charge held 
to bo prior to decree—Obiter]. 


(3) Indramani Dusi v. Surendrunath Mondal. 
1922 Cal 35 (37): 64 Ind Cas 852: 35 Cal L 
Jour 61; Raja Braja Sunder v. Surat, (1917) 
38 Ind Cas 791 (793): 2 Pat. L Jour 55: 1917 
Pat H C C 67: 3 Pat L W 202; Soxvbagvja 
Ammal v. Manikka Mudali, (1917) 42 Ind Caa 
975 (976): 22 Mad L Tim 386: 33 Mad L Jour 
HO 1: 1917 Mad W N 782: 6 Mad L W 701; 
Venkata Ramanamurthi v. Sundara Ramxah, 
(1918) 47 Ind Cas 630 (631): 23 Mad L Tim 
355; Meenakshi Achi v. Chinnappa XJdayan, (1901) 
24 Mad 689 (694) ; Ashutosh v. Lukhimoni Debya, 
(1892) 19 Cal 139 (146) F B; Uari Sankar 
Rai v. Mussainmat Tapai Kucr, 1926 Pat 31 (31, 
32): 4 Pat 693: 6 Pat L Tim 802: 88 Ind 
Cas 923. But see Matangini Dassee v. Choonecy- 
money Dassee, (1895) 22 Cal 903 (908); Tangu- 
toori Venkatasubbamma v. Molakalapalti Venkanna, 
(1907) 17 Mad L Jour 217 [Cases decided under 
Transfer of Property Act, S 99]. See also 
Ilemanginee Dassee v. Kumode Ohunder Dues, 
(1899) 26 Cal 441 (448): 3 Cal W N 139 ITo 
avoid difficulty in executing decree for mainte¬ 
nance the better course would be to appoint a 
Receiver with power to sell in case of default by 
the judgment-debtor |. 


Note 4. 

(1) Janki v. Sarup. (1895) 17 All 99 (101. 
102): 1895 All W N 19; Bans Bahadur v. Mugha, 
(1878-80) 2 All 604 (607); Makta Prasad v. 
Mahadeo Prasad, (1916) 33 Ind Cas 982 (984): 
14 All L J 385: 38 All 327. 

(2) Venkapa v. Baslingapa, (1888) 12 Bom 
411 (414). See also Qumshantappa v. Oarava, 
1926 Bom 279 (280): 28 Bom L It 603: 50 
Horn 339: 95 Ind Cas 696 [Where decree-holder 
gives up the mortgage he can enforce the per¬ 
sonal liability by attaching and selling the 


property]. 

(3) Thirumalai v. Ramayyar, (1890) 13 Mad 
1 (3, 4); Official Receiver, Tanjore v. R M Naga- 
ratana Mudnliar, 1926 Mad 194 (196, 197): 49 
Mad L Jour 643: 1925 Mad W N 907. 

(4) Ounga Deo v. Joti Lai, (1917) 39 Ind 
Cas 648 (649): 2 Pat L Jour 197: 3 Pat L W 
414; Madho Prasad v. Chandra Bati Kuer, (1917 
38 Ind Cas 130 (131) Pat. See however Gokul 
Nath Shah v. Pran Mai Marwari, (1917) 37 Ind 
Cas 397 (398. 399): 1 Pat L W 69: 1917 Pat. 
H C C 371 [Compromise in money suit—Referring 
to mortgage already executed —Property cannot bo 
sold otherwise than by suit for sale]. 

(5) Tokhan Singh v. Oirwar Singh, (1905) 32 

Cal 494 (496): 9 Cal W N 372: 1 Cal L Jour 
118; Ohandrabati v. Babu Ram, (1915) 27 Ind 
Cas 365 (365): 19 Cal W N 178; Tokhan v. 
Uduant. (1895) 22 Cal 25 (28): Kali Cham v. 
Baloobind. (1888) 15 Cal 497 (502). But see 

Baij Nath v. Sia Ram Das. (1913) 18 Ind Cas 
900 (904): 17 Cal L Jour 267 [Case under 

S 99. Transfer of Property Act—In view of its 
peculiar facts, held S. 99 did not apply]. 

(6) Raghubar Singh v. Jai Indra. (1920) 55 
Ind Cas 550 (555): 22 Oudh Cas 212: 6 Oudh 
I, J 682: 38 Mad L Jour 302: 18 All L J 2G3: 
22 Bom \. R 521: 42 All 158: 46 Ind App 228: 
13 Mad L W 82: 1919 P C 55 P C; Janki 
Knar v. Samp Rani. (1895) 17 All 99 (101): 
1895 All W N 19: Shyam Sunder Lai v. Raj Pai 
Jai Narain. (1903) 30 Cal 1060 (1062, 1063): 
7 CaJ W N 914; Sukumari Debi v. Mugnccratn 
Bhangcr & Co, 1926 Cal 889 (892): 30 Cal W N 
683: 95 Ind Cas 908. See Girandra Nath v. 
Bejoy Oopal. (1899) 26 Cal 246 (249): 3 Cal 
W N 84 [Security bond given to Registrar was 
held to constitute mortgage and require the for¬ 
malities of a mortgage]. 
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6. “ Decree for the payment of money in satisfaction of a claim aris¬ 
ing’ under the mortgage —S. 99 of the Transfer of Property Act, applied 
though the claim on which the money decree was obtained was totally uncon¬ 
nected with the mortgage. The present rule applies only to cases in which a 
money decree is obtained on a claim arising under the mortgage, l (Foi¬ 
l'll rt her information on this aspect of the subject see Note 11, infra .) 

It follows from the language of the rule that the mortgage should be 
one existing prior to the decree and not one created by the decree itself 
{See Note 3, supra). 2 The rule also presupposes that the mortgage is valid 
and enforceable at the time of the passing of the money decree. If the mort¬ 
gage is invalid or has become unenforceable through the efflux of time or any 
other reason, the rule does not apply and is no bar to the sale of the property 
under the money decree. 3 

7. Effect of sale in contravention of the rule.—A sale in contraven¬ 
tion of the rule can be prevented by objection being taken at any time before 
the sale takes place. 1 But if it does actually take place, it is not void but 
is only voidable at the instance of the mortgagor or of any other person having 
an interest in the equity of redemption. 2 The contrary view held in the under- 


Note 6. 

(1) Braja Sunder Debi v. Surat Kumari, (1917) 
38 Ind Cas 791 (792): 2 Pat L Jour 55: 1917 
Put H C 0 67. 

(2) Raghunandan Prasad Bhakat v. Wajid Ali 
Mian Mahomed Itafiy, 1929 Pat 439 (440) ; Official 
Receiver, Tanjore v. Nagaratnam, 1926 Mad 194 
(196, 197): 1925 Mad W N 907: 49 Mnd L 
Jour 643: 92 Ind Cas 497; Brajasundar Deb 
v. Sarat Kumari, (1917) 38 Ind Cas 791 (793): 
2 Pat L Jour 55: 1917 PAt 67: 3 Pat L W 
202; Indramani Dasi v. Surendra Nath Mandal, 
1922 Cal 35 (37): 35 Cal L Jour 61: 64 Ind 
Cas 852; Hasomal Oianchand v. Dulahmal Dholo - 
mat, (1909) 4 Ind Cas 606 (606); 3 Sind L R 
120 [Even under S 99, Transfer of Proporty Act, 
same was the rule]./ 

(3) Arumugam Pitlai v. Alngappa Chcttiar, 

1921 Mad 477 (478); 41 Mad L Jour 160: 14 
Mad L \V 331: 1921 Mad W N 376: 62 Ind 
Cus 756; Suraj Na rain Singh v. Jagbali Shukul, 
(1920) 57 Ind Cas 14 (15): 2 U P L R (All) 
196: 18 All L J 677: 42 All 566; Chedi Lai v. 
Saadat-un-nissa Bibi, (1916) 36 Ind Cas 907 

(910): 14 All L J 902: 39 AJ1 36; Shco Prasad 
Singh v. Muff ass il Bank, Ltd, Gorakhpur, 1929 
A»l 580 (581): 1929 All L J 958: 118 Ind Cas 
590; Tansukh Rai v. Sri Gopal, 1921 All 131 
(133): 13 All 677: 19 All L .1 728: 63 All L J 
445; Ram pall i Ramachamlrudu v. Kami Krishna 
Rcddi, (1929) 115 Ind Cas 829 Mad: 1929 Notes 
12 (d ) | In this cjiso the principle was applied 

to a rase where the mortgagee decree-holder had 
given up his right* under the mortgage J. See 
i*!so Gurushantapa v. Gurara MadivaRappa, 1926 
Bom 279 (280): 28 Bom L R 603: 50 Bom 
339: 95 Ind Cas 696; Arumuga Thcvan v. Meera 
Ibrahim Ravuthar, (1920) 55 Ind Cas 117 (418) 
Mad [Rule does not apply to mortgage which 
was not brought into operation owing to the fact 
that a prescribed condition, precedent had not 
been niHi lied | ; Goo ri Atnbal Achx v. Hamanathan 
Chcttiar, 1930 Mad 138 (141): 1929 Mad W N 
917: 31 M*m| \ s \V 38; 122 Iml Cas 366: 53 
Mud 670 [Suit on mortgage—Finding that the 
n.ort ir.itror had no title to the property at the 
time of tiie mortgage—Money decree passed— 
Judgment-debtor subsequently acquiring interest in 
<he properl\ by inheritance— Ilcld that the decree- 


holder could sell the property ]» 

Note 7. 

(1) Kaji Jnus v. Kaji Jnus, (1906) 8 Bom L 
R 576 (577); Jhabba Lai v. Chhajju Mali, (1907) 
4 Alt L J 787 (789): 1908 All W N 1: 3 Mad 
L Tim 132; Madho Per shad v. Baij Nath, (1905) 

2 All L J 356 (357): 1905 Ail W N 152; Gobind 
Chandra Pal v. Kailash Chandra Pal, (1917) 41 
Ind Cas 73 (76): 45 Cal 530. 

(2) Sheo Narain Ofah v. Ram Jalan Ojha, 
(1917) 41 Ind Cas 533 (533, 534, 536): 1 Pat 
L W 729: 2 Pat L Jour 587: 1917 Pat H C C 
373; Uttam Chandra Daw v. Raj Krishna Dalai , 
(1920) 55 Ind Cas 157 (103, 164): 24 Cal W 
N 229: 31 Cal L Jour 98: 47 Cal 377; Batdao 
v. Arjun, (1905) 8 Oudh Cas 327 (331); Pan■ 
chan Lai v. Kishun Per shad, (1910) 6 Ind Cas 
47 (49): 14 Cad W N 579: 12 Cal L Jour 574; 
Muthu v. Karuppan, (1907) 30 Mad 313 (315): 
17 Mad L Jour 163: 2 Mad L Tim 181; Ten- 
kayya v. Surayya, (1907) 30 Mad 362 (365): 
17 Mod L Jour 325; Mayan v. Pakuran, (1899) 
22 Mad 347 (348): 9 Mad L Jour 98; Anhutoah 
y. Bchari Lai, (1908) 85 Cal 61 (66): H Cal 
W N 1011: 6 Cal L Jour 320 F B; Khiarmmal 
v. Daim, (1905) 32 Cul 296 (316): 32 Ind App 
23: 9 Cal W N 201: 2 All L J 71: 7 Bom L K 
I : 1 Cal W N 584 : 8 Sar 734 P C; Kishan Lai V. 
Umrao Singh, (1908) 30 All 146 (148): 1908 
All W X 49: 5 All L J 121; Muhammad Abdul 1 v. 
Dilvukh Rai, (1905) 27 All 517 (523, 524, o25): 

3 All L .7 210: 1905 All W N 80; Bahsidhar 

v. Md Suleman, 1926 Lah 490 (491, 492): 27 
Pun \j R 494: 8 Lah L J 464: 97 Ind Cas 181, 
llhaichand Kirparam v. Ranchhoddas Manchharom, 
(1920) 58 Ind Cas 231 (233): 22 Bom L R 
670: 45 Bom 174; UUamchandra v. Rai KrunM, 
(1920) 55 Ind Cas 157 (163. 164): 24 Cal 

N 229: 31 Cal L Jour 98: 47 Cal 377; Oanetn 
Narayan Khnre v. Gopal Vishnu Aple, (191')_ 
Ind Cas 3 (4): 19 Bom L R 75: 41 Bom 357, 
Lai Bahadur Singh v. Abharan Singh, ( 191 ”i 
27 Ind Cas 795 (796): 13 Ail L J 138:"’ 
All 165; Sahadu v. Daniya, (1912) 14 Ind tas 
780 (781): 14 Bom L 11 254; BhaichandK irpn- 
ram v. Ranrhoddaa Manupparam, 1921 is 
285 (287): 45 Bom 174; Tefpal Y. Kalyan, 1W° 
.Tour 160 (2): 97 Ind Cas 256. 
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mentioned eases 3 cannot be considered to be good law. The proper remedy to 
set aside a sale held in contravention of the rule is by an application under 
S. 47 of the Code and not by a separate suit. 4 The application should be 
made before the confirmation of the sale. After the sale has been confirmed it 
cannot be set aside unless owing to fraud or other reasons the mortgagor was 
kept in ignorance of the sale proceedings prior to the sale. 5 Where the sale 
is held after due notice to the .judgment-debtor In* cannot subsequently ques¬ 
tion its validity. 6 

Once the sale is confirmed, the purchaser gets a good title to the property 
and is not liable to be redeemed subsequently by the mortgagor. 7 The fact 
that the mortgagee himself has purchased the property with the leave of the 
Court makes no difference. 8 In the undermentioned cases, however, it was 
held that if the mortgagee himself is the purchaser, the mortgagor’s right of 
redemption is not affected. 9 It is submitted that the latter view is not correct 
for two reasons:— 

(1) 8. 60 of the Transfer of Property Act. recognises the possibility 

of the extinguishment of the equity of redemption by its be¬ 
coming vested in the mortgagee and, 

(2) a decree-holder who buys with the leave of the Court is in the 

same position as any other purchaser. 

(See cases cited in Foot-note 8, supra and also 0. 21, P. 721. 


(3) Sath mun/gan v. M nthusayni, (1889) 12 

Mad 325 (328); Grant v. Subramunuim , (1899) 
22 Mud 241 (245): 9 Mud L Jour 179; 
Durgayi/n v. Ann nth a, (1891) 14 Mad 74 
(76); Vignesuura v. Bapayya, (1893) 16 Mad 

436 (437): 3 Mad L Jour 216; Basiruddi v. 

Kailas Kamini Devi, (1906) 33 Cal 113 (115); 
Sonic Singh v. Bchari Singh, (1906) 33 Cal 283 
(286); Shib Dase v. Kali Kumar Boy, (1903) 
30 Cal 463 (465, 466): 7 Cal W N 532; Skeo- 
doni v. Ram Saran, (1899) 26 Cal 164 ( 166 ): 
3 CaJ W N 290; Narayan Chandra v. Keshub 
Lai, (1918) 46 Ind Cas 493 (494): 28 Cal L 
Jour 151. 

(4) Muthu v. Karuppan , (1906) 30 Mad 313 

(315): 17 Mad L Jour 163: 2 Mad L Tim 181 
(Though the property may have been bought by 
a stranger]; Mayan v. Baku ram, (1899) 22 Mad 
347 (349): 9 Mad L Jour 98; Ashutosh v. Be- 
hari Lai, (1908) 35 Cal 61 (66): 11 Cal \V 3 
1011: 6 Cal L Jour 320; Gaya Prasad Misri v. 
Randharsing, (1906) 28 AU 681 (682): 3 All 

L J 456: 1906 All W N 206; Bansi Dhar v. 
Muhammad Sale man, 1926 Lah 490 (491, 492): 
27 Pun L R 494: 97 Ind Cas 181: 8 Lab L 
Jour 464; BhaU'hand Kirparam v. Ranichhoddas 
Manchharam, (1920) 58 Ind Cas 231 (235): 22 
Bom L R 670: 1921 Born 285 (288): 45 Bom 
174; Sadhu Manaji v. Deviya Juba Mahar, (1912) 
14 Ind Cas 780 (781): 14 Bom L R 254. 

(5) Mehr Baksh v. Sanjhc Khan . (1916) 33 
Ind Cas 802 (804): 18 Pun Re 1916: 194 Pm. 
W R 1915; Lai Bahadur Singh v. Abrahan Singh. 
(1915) 27 Ind Cas 795 (797, 798): 13 All L 
J 138: 37 All 165; Manyui Prasad v. Pati Ram, 
(1904) 1 All L J 360 (363); Madan Makund 
Lai v. Jamna Kuulapuri, (1905) 2 AH L J 123 
(124) ; Kishan Lai v. thnrao Singh , (1908) 30 
AH 146 (148): 1908 All W N 49: 5 All L J 
121. See also Saminatha Pillai v. Saminatha 
Iyer, (1909) 4 Ind Cas 1096 (1096. 1097): 5 
Mad L Tim 84. 


(6) Thaleri Pathumma v. Thandora Mammad, 
(1900) 10 Mad L Jour 110 (111). 

(7) Mnthu v. Karuppan, (1907) 30 Mad 313 
(315): 17 Mad L Jour 163: 2 Mad L Tim 181; 
Tara Chand v. Imdad, (1896) 18 All 325 (327. 
328): 1896 All W N 94; Jagannatha Pillai v. 
Kanlhaperumal Pillai, 1927 Mad 1135: 101 Ind 
Cas 89; Arjuna Rcddi v. Venkatac.halla, (1916) 
32 Ind Cas 611 (612): 19 Mad L Tim 121: 5 
Mad L W 242: 32 Mad L Jour 525; Lai Baha¬ 
dur Singh v. Abharan Singh, (1915) 27 Ind Cas 
795 (799): 13 All L J 138: 37 AU 165 F B; 
Sirdar Singh v. Ralan Lai, (1914) 24 Ind Cas 
612 (616): 12 AU L J 855: 36 All 516. 

(8) Mehr Baksh v. Sanjhe Khan, (1916) 33 

Ind Cas 802 (804): 18 Pun Re 1916: 194 Pun 
\\ R 1915; Rnjn Jagadiuhchandra v. Bhubanes¬ 
war. 1923 Cal 12) ( 116 ): 27 Cal W N 38: 37 

Cal L Jour 265: 76 Ind Cas 241; Bansidhar v. 
Md Suleman, 1926 Lah 490 (491, 492): 27 Pun 
I. R 491: 97 Ind Cas 181: 8 Lah L Jour 464; 
Dhurnikota Venkaya v. Bvdharazu Surayya, 
«I907) 30 Mad 362 «366): 17 Mad L Jour 325: 
Madan Mai and Lai v. Jamna Kalapun, 1908 All 
\V N 18 (Purchase by assignee of mortgagee]; 
Mahabir Pcrshad v. Macnagldcn, (1889) 16 Cal 
682 (692): 16 Ind App 107: 5 Sar 345: 13 Ind 
*ur 133 P C; Gunga Pershad v. Jaxvahir Singh. 
11892) 19 Cal 4 (7). 

i9) Wndera v. Sujanmal. (1909) 1 Ind Cas 
9.52 (953): 3 Sind L R 17; Pancham Lai v. 
Kishan Prrshnd, (1910) 6 Ind Cas 47 (49, 50): 
14 Cal W N 579: 12 Cal L Jour 574; Magan 
v. Pakurau . (1899) 22 Mad 347 (349): 9 Mad 
I. Jour 98; Martand v. Dhondo, (1898) 22 Bom 
024 (629): Sirdar Singh v. Ralan Lai, (1914) 
24 Ind Cas 612 (616, 617): 12 All I# J 855: 
36 All 516; Bamlorhan v. Srimali Kamini Debt, 
i 1870) 5 Beng L R 460 (Case before Transfer 
of Property Act). 
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S. 47 and 0. 21, R. 92 do not apply to persons who are not parties to 
the sale proceedings and therefore such persons can object to the sale by a 
separate suit even subsequent to its confirmation. 10 

A sale of the mortgaged property in execution of a money decree is 
subject to the encumbrances covering the property at the time in as much as 
only the mortgagor’s interest passes at such a sale. 11 (Compare the under¬ 
mentioned cases, 12 decided prior to the Transfer of Property Act, in which 
it was held that the mortgagee’s interest also passed at such a sale.) 

But a mortgagee decree-holder who, while bringing the mortgaged pro¬ 
perty to sale under a money decree, fails to disclose his mortgage is estopped 
from asserting his rights under the mortgage against an innocent auction- 
purchaser. 13 

An application for sale made in contravention of R. 14 is not one in 
accordance with the law within the meaning of Art. 182 of the Limitation 
Act. 11 

8. Position of purchaser at such sale. —See Note 7, supra-. 

9. Attachment of the property is not prohibited.—The rule prohibits 
only the sale of the mortgaged property under a money decree for the mortgage 
debt. The rule does not preclude the mere attachment of the property in 
execution of such a decree. 1 


10. Transferee of money decree from mortgagee if bound by the res¬ 
trictions against the mortgagee.—Under S. 49 of the Code a transferee of 
a decree in respect of a claim arising under the mortgage, holds it subject to 
the equities which the judgment-debtor might have enforced against the 
decree-holder. Hence, the transferee of a money decree obtained by 
the mortgagee is bound by the restrictions imposed by this rule against the 
mortgagee. 1 


The transferee of a money decree, not in respect of the mortgager 
obtained by the mortgagee against his mortgagor, is not barred, under this 
rule, from selling the judgment-debtor’s equity of redemption.'- See Note 11, 
i n f ra. 


(10) Muthnrfumni Chctti v. Ettippasicami, 
(1899) 22 Mad 372 (376, 377): 9 Mad L Jour 
113; Jhabba v. Chaygu, (1907) 4 A1J L J 787 
(789): 1901 All W N 8: 3 Mad L Tim 132. 

( 11 ) Rhawaudas v. Taravhand . (1901) 14 0 
P L R 17: Ponvappa Piltai v. Pappunayyangar, 
HK82) 4 Mad 1 (37. 88); Khub Chand v. KaUain 
Da*, (1875-78) 1 All 240 (242, 243). 

(12) Narsida* v. Joglekar, (1879-80) 4 Bom 
57 (03); Ramanath Daft v. Bolaram, (1881) 7 
Cal 677 (680, 681): 9 CaJ L Rep 233; Bhaggo- 
butty v. Shamurhurn, (1875-76) 1 Cal 337 (353); 
*9 yud Emam v. Raj Coomar , (1875) 14 Bong L 
R 408; 23 Suth W R 187 (192); Venkatanara- 
s.tnnnft v. Ramiah. (1S7H-HII) 2 Mad 108 (112): 
3 Ind Jur 360. 

(13) Rani Raton Kuar v. Lai Seth Stake sari, 
(1906) 2 Na^r L R 106 (109). 

(14) Ckfittar v. Netral Singh, (1890) 12 Adi 

61 (66): 1 HH(i All \V N 200. 

Note 9. 

(1) Ram Iht.s v. Atunna, (1913) 18 Ind Cas 


*01 (202): 4 Oudh L J 571; Okhapan v. Lahtlt- 
HU II , (1907) 31 Bom 462 (463): 9 Bom L K- 
r28 : Ohundra Nath v. Barroda Sundary Otiose, 
1895) 22 Cal 818 (817); Beni Prasad v. Puran 
T hand . (1898) 25 Cal 262 (269, 270); Jtevor 
atnam v. Srinivasa, (1908) 31 Mad 33 (35). 

1 Mad L Tim 107: 17 Mad L Jour 508 j \ Kan 

a as Knji Bapu v. Kaji Inus Kafiba, o 

Join L R 576 (577); Nathubhai v. Bat UfMnr 

1908) 32 Bom 205 (207): 10 Bom L R 274. 

Note 10. ^ 

( 1 ) Ohhagan v. Lakshman, ( 1907 ) 31 Bom 
162 (463. 464): 9 Bom L R 728; Hrahim v. 
Vihal Ohund, (1920) 55 Ind Cns 536 (538). 

2 Bom L R 113: 44 Bom 366; Srtpal ▼. «<>««» 
1898) 11 Oudh Cns 231 (233); ^arathanam 
-. Srinivasa, (1908) 31 Mad 33 (34): 17 Mad 
, Jour 503: 3 Mad L Tim 107; Tokhan v. 

nir, (1905) 32 Cal 494 (497) : 9 Cal W « 

172: 1 Cal L Jour 118. Sec Chundranath '■ 
Sarroda Sonndharee Ghnse, (1895) 22 Cal 
816). 

(2) Ban Bat v. Alanni Lai, (1904) 27 AU 450 
451. 452): 2 All L J 121: 1905 All W N 42. 
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11. “Otherwise than by instituting’ a suit”.—As lias been seen in 
Note 2, ante the effect of this rule is that where a mortgagee has obtained a 
simple money decree on his mortgage, he cannot bring the mortgaged property 
to sale in execution of such decree but must file a separate suit for sale in 
enforcement of the mortgage and such a suit would not be barred despite 
the provisions of 0. 2, R. 2. 1 A decree in a suit on the mortgage bond, which 
does not provide for the sale of the mortgaged property, is only a simple 
money decree though it may declare the existence of a lien on the property 
covered by the bond. 2 On the other hand, a decree on a mortgage bond which, 
though not drawn up in the form prescribed for a decree for sale, yet pro¬ 
vides for the sale of the property in case of default by the mortgagor, is not 
a simple money decree and R. 14 is no bar to the sale of the mortgaged pro¬ 
perty in execution thereof.’ 3 

The rule applies also to usufructuary mortgages. When the mortgagee 
has obtained a money decree for the mortgage amount in such a case, he can¬ 
not bring the mortgaged property to sale in execution of the decree. He 
must bring a suit for sale for that purpose. He can bring such a suit though, 
if he had not obtained a money decree for the mortgage amount, he could not 
have done so, on account of the mortgage being a usufructuary one. 4 

Where a mortgagee has given up all his rights under the mortgage the 
rule is no bar to the sale of the mortgaged property in execution of a money 
decree for the mortgage debt. 5 (See Note 6. supra, foot-note 3.) 


Note 11. 

( 1 ) Ram Narain v. Ram Prasad, 1931 AH 
65 ( 68 ): 1930 All L J 913: 130 Ind Cas 712: 
52 All 964; Rai Ramani Dasi v. Surendra Nath. 
(1897) 1 Cal W N 80 (81) (Landlord taking 
a mortgage of the tenant’s holding as security 
for the rent—He cannot bring the holding to sale 
otherwise than by a suit for sale]; Bkola Nath 
v. Muhammad Sadiq , (1904) 26 All 223 (224): 
1904 All W N 2; Hanwmant v. Raghavendra . 
*1920) 58 Ind Cas 221 (222): 22 Rom L K 
650: 44 Rom 981; Kaveri v. Ananthiah, (1887) 

10 Mad 129 (130, 131): 11 Ind Jur 138 (De¬ 

cree for arrears of interest—Mortguged property 
cannot be sold without suit for sa,le] ; Ram 
Kcshab v. Sanatun Pal, (1898) 2 Cal W N 
320 (321) ; Luchmi Narain Singh v. Nnnd 

h'xhore Lai. (1902) 29 Cal 537 (542): 6 Cal 
™ f Semblr :—Attachment and sale under 

public demands Recovery Act does not confer 
on the purchaser the mortgagee interest of the 
liovernment. Such interest can pass only ns a 
purchaser of sule under a decree under S 67 
of the Transfer of Property Act I. See Abdul 
Kakiman v. Alcath Mahammad, (1892) 2 Mad 
L .Tour 188 (190) [Holder of two mortgages 

on sumo property—Rule is no bar to sale of 
property in execution of decreo on second mortgage 
subject to the first mortgage]; Necrinijt/n v. 
Oogendro, (1872) 10 Beng L R 57 (Principle of 
R 14 n ot recognised boforo T P Act]. 


rJVrJ 161 ' 1 Ban v - Bhihari Oir. (1905) 28 A1 
'I* < 59 ’ 69 ) : 1905 All W N 189: 2 All L * 

v - (1917) 41 Ind Cn 

ir „ (7 . 5) L 45 Cal 530 : Gobi,id Chandra Pal v 
™V l <! r “ 1>al ' < 1917 > 49 Ind Cas 23* 
< 10 AO\ 26 £ al *1 Jour 354; Narsingh v. Manna 

illTl VlVtsi 637 (538): 6 Mad L Ti " 

C.P.C.—338 


(3) Anna Pillai v. Thangathammal, (1897) 20 

Mad 78 (79) ; Kasi Prasad v. Jamuna Prasad. 
(1904) 31 Cal 922 (927): 8 Cal 

W N 264; Fazii Ilauladar v. Krishna 

Itandhoo, (1898) 25 Cal 580 (583): 2 Cal W N 

118; Lai Behari v. Habibur. (1899) 26 Cal 166 

(170, 171): 3 Cal W N 8 ; Dinandre Nath v. 
Chandra Kishare, (1886) 12 Cal 436 (437): 
Parmanand v. Dauiat, (1902) 24 All 549 (552): 
1902 All W N 162; Ohaurasi Malta saric.k v. 
Bhagwau Sahu, 1924 Pat 20 (22): 2 Pat 787: 
1923 Pat H 0 C 209: 74 Ind Cas 144; Kashi 
Chandra v. Priya Nath, 1924 C'a.l 645 (646): 

28 Cal W N 550: 83 Ind Cas 424; Md Abdulin 
v. Jamiat Rai, 1930 Lali 685 ( 686 ): 121 Ind ('as 
369. See Kissory Lai v. Sevbux Boy ala, (1909) 
3 Ind Cas 999 (1000): 13 Cal W N 787. 

(4) (iovinda Bhatlu v. Narain Bhatta, (1906) 

29 Mad 424 (425): 16 Mad L Jour 285; Khan 
('hand v. Ghosita. 1931 All 350 (351): 1931 All 
L .1 159: 131 Ind Cas 119; Rangasivam y v. 
Subharaya. (1907) 30 Mad 408 (409): 2 ' Mad 
L Tim 346: 17 Mad L Jour 403; Shea Devi 
Tewari v. Ram Saran, (1899) 26 Cal 161 (165. 
166): 3 Cal W N 290. 

(5) Ramachandradu v. Kerri Krishna Reddi. 

1929 Notes 12 (d) : 115 Ind Cas 829; Guru 
Shantappa v. Guruva MadivaUappa. 1926 Horn 
279 (280): 28 Bom T, It 603: 50 Bom 339: 95 
Ind Cas 696. See also Khanehand v. Ghasita, 
1931 All 350 (351): 131 Ind Cas 119: 1931 

All L J 159 (Real test in sneli cases is whether 
the mortgage security existed at the time the 
money decree was passed]. But see Kishau Lai 
v. Umrao Singh. (1908) 30 All 146 (148) 1908 
All V X 49: 5 All Ij ,T 121 (Case under the 
Transfer of Property Aet|. 
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It Inks been held by the Calcutta High Court that the rule does not apply 
to a suit for contribution brought by a co-mortgagor who has redeemed the 
«ntire mortgage and claims a charge on the shares of the other co-sharers for 
ihe proportionate amounts due by them. The reason given is that such a suit 
is not mere suit for money but a development of the suit on the mortgage. 0 


Under 0. 33, R. 13 and S. 47 the charge which the Government has on 
the subject-matter of the suit for the Court-fee payable in cases where the 
plaintiff has been allowed to sue as a pauper is enforceable by proceedings in 
execution and not by separate suit. 7 

12. Sale of mortgaged property for claim unconnected with the 
mortgage.—S. 99 of the Transfer of Property Act, prohibited a sale of the 
mortgaged property in execution of a money decree obtained by the mort¬ 
gagee although the decree was upon a claim unconnected with the mortgage. 1 
The present rule applies only if the decree for money is in satisfaction of a 
claim arising under the mortgage and not to a decree on a claim unconnected 
with the mortgage. 2 A fortiori there is no bar to the sale of the mortgaged 
property in execution of a money decree obtained by a third person or to the 
mortgagee purchasing the property at such a sale. 3 Even S. 99 of the Transfer 
of Property Act was no bar to such a sale or purchase. 4 

The following are cases showing what are and what are not “claims 
arising under the mortgage'’:— 

(li Where a usufructuary mortgagee grants a lease of the property 
to the mortgagor, a claim for rent accruing under the lease is 
not a claim arising under the mortgage, 5 unless the lease foi- 


<t>) Kumar Birundra Hath v. Tarint Kantha 
If on. 1028 ChI 191 (192): 47 Cal L Jour 107: 
107 Ind Chs 724. 

(7) Rum Dan v. The Secretary of State . (1896) 
18 All 419 (421): 1896 AU W X 121; I>»«t 
Muhamad v. Jfani Ram, (1907) 29 All 537 
(540): 1907 All W N 157: 4 All L J 720; 
Gayantnida Haiti Dosser v. Buttu Kriato, (1906) 
33 Cal 1040 (1046): 10 Cal W N 857. 

Note 12. 

(1) Shib Pass v. Kali Kumar Roy, (1903) 30 
Cal 463 (465): 7 Cal W N 532; Jadub Lull 
v. Madhub Lull, (1894) 21 Cal 34 (36, 37); 
Duraayya v. Anantha, (1891) 14 Mad 74 (7o), 
Jaoan Nath v. Budhivu, 1907 Pun Ro No 2: 
157 Pun L R 1906: 27 Pun W R 1906: Aftwro;; 
mat v. Diata, (1904) 32 Cal 29 b (310): 3- 
I ml App 23: 9 Cal w X 201: 2 All L J 71: 
7 Horn I, It 1: 1 Cal L Jour 584: 8 Sar 734 
| The observations of P C on Ibis page indicate 
I bat in their opinion 111© principle of S 99 need 
not be applied to Haims unconnected with the 
mortgage) ; Azimulltt v. Xtijimunnuttttt, (1894) lb 
All 415 (416. 417): 1894 All W X 140. 

(2) Sue Mahuin€<t v. Kcssumul, (1913) 20 Ind 

Chs 523 (525); 7 Sind b K 11; Turalc Nath v. 
Iihuhaiic*hicar t (1915) 30 Ind Cas 988 <9bS) : 
42 Cal 780; Mchr Uttknh v. Sanfhc Khan, (1916) 
33 Ind Cas 802 (804): 18 Tun Ro 1916: 194 

Run W I( 1915; Saicbof/ia Auunul v. Mamcka 
\f ait at far, (1917) 42 Ind Cas 97 > (976>: 22 Mad 
\j Tim 386: 33 Mud L Jour (>01: 1917 Mad \\ 
\ 782* 6 Mail L W 701; Raja JapatiMchaiulrn 

v. ISaubanfMear, 1923 Cal 121 (126): 27 Cal 
\\ N 38 ; 37 Cal Jour 26o: <6 Ind las -41; 


Official Receiver, Taniorc v. R M 

1926 Mad 194 (196, 197): 49 Mad L Jour 643. 

1925 Mad W N 907: 92 Ind Cas 497. 

(3) Bharat Ramanuf Das v. JlAan 
Haldhar, (1918) 43 Ind Cas 212 ( 2 14 )- 27 C® 
I, Jour 431; TikaU Dal Narayan v. Oft™" 1 "' 
(1919) 50 Ind Cas 472 (476): 1919 Pat 92. 

(4) Thakur Durga Singh v. 

(1901) 7 Oudh Cas 307 (810i; Sesha : A; 

Krishna Aiyangar. (1901) 24 Mad 96 (111) • 
Mad L Jour 383; Ikkothav. S'- 

( 1903) 27 Mad 428 (429); RamakruhM Chat 
taiga Deo v. Pushapoti Vijayarama, (1913) ^ 

Ind Cas 589 (692) Mad; Narb<ir v. JWnnwh 

<1905) 7 Bom L R 816 (818) to 

money bond from mortgage® was not subject 
the restrictions imposed by S 991. See 8 _ 
v. Uhaywant, (1895) 15 AJ1W N 1 . ^7 

V. Lisle, (1902) A C 461: 71 L J Ch 768. » 
L T 308: SI W R 576: 18 T h R 767. Re 
24 Oudh W N 229: 31 Cal L Jour 98 . 55 in f 
Cas 157 [A mortgagee can purchase oquir 
redemption by agreements subsequent to anu 
dependent of. the original mortgage transaction 
Ref. to iD 37 Bom 297 (800) and 6 ^ Ind 
157 (169) Cal). But see Erulappa■. Vudatt 

v Commercial and Mortgage Bank, (193UJ 
Mud 377 (381. 382. 383): 10 Mad L . 

[The uicrtgrgee's liability to be redeemed 
nued after such sale]. 

(5) Ram Narayan v. Biswanath, U® 2 <h T j^ 
Ind Cas 384 (386): 1920 Pat 250: 1 Pat L 1® 
694; Vttam Chandra v. Raj Krishna, (19^ c , 
Ind Cns 157 (163): 24 Cal W N 229-31 

Ij Jour 98: 47 Cal 377. See Bromanda •*» 
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mod part of the mortgage transaction. 0 

(2) Where a mortgagee holds two distinct mortgages on two different 

properties of the same mortgagor, he can bring to sale one of 
the properties in execution of a money decree which he has 
obtained on the mortgage of the other property. 7 

(3) A claim for costs awarded to a usufructuary mortgagee in a suit 

for possession against the mortgagor is not a claim arising 
under the mortgage but one arising by virtue of the decree 
made by the Court in the suit for possession. 8 

(4) Subsequent to a usufructuary mortgage of the right to receive 

certain offerings at a temple, the parties agreed between them¬ 
selves that the mortgagor should pay to the mortgagee a cer¬ 
tain sum of money annually in lieu of the offerings; a decree 
was then obtained by the mortgagee, on the basis of this agree¬ 
ment, for the arrears of the annual payments, and it was held 
that the annual payments formed an essential part of the 
mortgage money and that hence the decree came within the 
mischief of R. 14. 9 

(5) A mortgagee who has obtained, a mortgage decree, as well as a 

money decree on an independent claim, can sell the property 
for the consolidated sum and realise, from the sale proceeds, 
the amount of a decree he has for the mortgage debt. 10 

13. 0. 2, R. 2.—This rule expressly provides that O. 2, R. 2 shall 

not be a bar to a second suit for sale on a mortgage when the mortgagee has 
merely obtained a money decree on his mortgage, under which he cannot bring 
the mortgaged property to sale, by virttie of this rule. 1 (There was a con- 


0.34, R 14, 
Notes 
12—13. 


Deb v. Hem Chandra Ultra , (1914) 23 Ind Cas 
981 (983): 18 Cal W N 1016. Contra Kadma 
Paein v. Muhammad Ali, (1919) 50 Ind Cas 
134 (137): 17 All L J 481: 41 All 399 [As 
the claim cannot be said to be unconnected with 
the mortgage, the claim arises under the mort¬ 
gage within R 14]. 

(6) Bhaichand Kirpararn v. Ranchhoddas , 1921 
Bom 285 (286): 45 Bom 174; Ibrahim Gulam 
v. Mihalchand, (1920) 55 Ind Cas 536 (538): 22 
Born L R 113: 44 Bom 366; Bhaichand Kirpa 
Ram v. Ranchhoddas, (1920) 58 Ind Cas 231 
(282) : 22 Bom L R 670: 45 Bom 174; Lakshmi 
Kutti Ammo v. Mariathuamma, 1925 Mnd 127 
(128): 47 Mad L Jour 798: 20 Mad h W 649: 
3 r > Mad L Tim 118: 1924 Mad W N 771: 82 
*nd Cas 504; Muhammad Yakub v. Ilnmid Ali, 
1^27 Cad 884 (885): 104 Ind Cas 353: 55 Cal 
104. 

(7) Bai Nurjan Begum v. II aim raj Jethnmal 

* 1925 Bom 239 (240): 49 Bom 208: 27 

Born L R 202: 86 Ind Cas 870. See, however. 
Arumuga Mudaliar v. Yogammal Boiammnni 
t mT*' (1909 > 4 Ind Cas 1126 (1126): 5 Mad 
B rim 248 [S 99, T P Act applies to cases where 
there is more than one mortgage]. 

(8) Uaribans Ral v. Sriniwas, (1913) 20 Ind 
<as 896 (898): 11 All L J 841: 35 All 518. 


(9) Kadma v. Muhammad Ali , (1919) 50 Ind 

Cas 134 (137, 138): 17 All L J 481: 41 All 

399. , t., 

• • 

(10) Fi/la AH v. Iarnailji, <1910) 5 Ind Cas 
701 (704, 705): 6 Nag L R 20; Behari Bhar • 
thi v. Bhagwan Gir , (1909) 1 Ind Cas 162 
(163): 6 All L J 43: 31 All 114. 

Note 13. 

(I) Babu Lai Sahu> v. Ram Prasad, (1904) 
7 Oudh Cas 314 (317); Ganpat Rao v. Mt 
Sakhoo Bhai, (1890) 3 C P L R 170 (172); 
Rnmiirn/riuinigar v. K.islina Yaeliendra, 1921 Mad 
183 (191): 44 Mad 301: 40 Mad L Jour 236: 
6 1 Ind Cas 612: 12 Mad L W 685: 28 Mad L 
Tim 234; Inderpal Singh v. Mewah Lai , (1914) 
23 Ind Cas 429 (429): 12 AH L J 374: 36 
All 264; LaUa Prasad v. Puran Lai, 1930 All 
286 (287): 51 All 974: 1929 All L J 1045: 119 
Ind Cas 90. See Sultan Singh v. Joti Sarup, 
1928 Lnh 269 (270): 109 Ind Cas 613; Punit 
l)eo Narain v. Bhaguati Saran, (1921) 63 Ind 
Cas 303 (307, 308) Pat [Suit on the personal 
covenant on the mortgage—Subsequent suit on the 
security itself, not barred). But see Official Assig¬ 
nee v. Chimniran , 1933 Bom 51 (54, 55) : 34 
Bom L R 1615 [Charge on moveables—Personal 
decree alone got—O 2, It 2 bars subsequent suit 
to enforce the charge since O 34 applies only 
to immoveables—But pleas and rights in defence 
are not barred). 
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flict of decisions on this question prior to the Transfer of Property Act. See 
the undermentioned eases. 2 

Even after the execution of the decree for money has become time- 
barred, the mortgagee can sue for sale under this rule. 3 

If, however, the prior decree was a decree providing for sale of the mort¬ 
gaged property though not strictly drawn up in the form prescribed for a 
decree for sale, this rule does not apply and a second suit for sale is barred 
by res judicata. 4 (See Note 11, supra^ foot-notes 2 and 3.) Similarly, if 
the mortgagee sues for sale but is content to take only a simple money decree 
he cannot subsequently sue again for sale. Such a suit will also be barred by 
res judicata. The exemption in this rule is only from 0. 2, R. 2 and not 

from S. 11. 5 

Further this rule relieves the mortgagee only from the restrictions 
imposed by O. 2, R. 2 on the splitting of remedies. The restriction as to 
splitting of claims is not affected by it. 6 Thus a suit for interest alone brought 
at a time when the principal also had become due is a bar to a subsequent suit 

for the principal. 7 

14. Consent decree.—This rule does not apply to cases in which a 
decree for monev is passed against the mortgagor by consent. The reason is 
that the benefit under the rule is intended only for the mortgagor, and so he 
can waive it by consenting to a money decree being passed for the mortgage 


mount. 1 

15 “Decree”.—An order directing a surety for a judgment-debtor 

o pay the amount secured is not a decree for the payment of money tvittim 
he meaning of this rule, and, hence, the rule docs not preclude the sale o 
hi- property covered by the security bond, by proceedings in execution witn 
nt a suit for sale being filed.’ (See Note 4, supra.) Although a decree pio- 
iding for the sale of the equity of redemption for arrears of interest due 
i,ider the mortgage is contrary to the provisions of S. 99 of the Transfer 0 
’roperty Act, it cannot be obj ected to in execution. 2 (See Note 7, supra.) _ 

477 [Interest alono can be claimed where the 
principal has not become duo]. 

(1) Qanesh Singh v. 2>|M f %. ( 377 

Cas 419 (420): 7 All h J 321. d- Ca j 

(3*0) : Arm Pcrshad V. Jamuna. (1904) 

<>oo (927): 8 Cal W N 264; KmMOm*#!* n 

Priya Nath. 1924 Cal 645 (646) 1 Saren- 

550: 83 Ind Cna 424; IndramaniDasi : t. 
dm. 1922 Cal 35 ( 38 ): 64 Ind Cas 852.J 
Cal L -Tour 61 : Ajjwnrfa if-udaltf % . Raff* J 
Ammaui. (1911) 9 Ind Cas 939 (?39). t 

1 Mad W N 147: 9 Mad L Tun 261. ® j 

sw Posti Mai v. Firm Jtadha In? Cus 

439 1 44o): 1932 All L J 480: 188 ina 

603 (Suit on pro-note—Compromise 8 f 0 

intf properties specified—Compromise , 

mode of enforcement—Held this rule app J* _ 

Noto 16. n«l7) 

(1) Madho Prasad v. Ohandrabati Ever. ' * • 

38 Ind Cas 130 (131) Pat; Oengafo Nara% 
v. Joti Lai Saha. (1917) 39 Ind Cas 648 

2 Pat L Jour 197: 3 Pat L W 414. 

(2) Katti Prasad v. Jamuna Prasad, (1904) 31 
Cnl 922 (927): 8 Cal W N 264. 


(2) Vmrao v. llrhari. (1881) 3 All 297 (302. 
3 ); Rajkiahore v. Bhadoo. (1881) 7 Cal 78 
1 ); Cullynath v. Eoonjo. (1883) 9 Cal 651 
55); Gumani v. Rampadarath. (1878-80) 2 AH 
8 (839); Gonmcnjoy Mullick v. DoOTWonetf 

. (1881) 7 Cal 714 (716) F B [3 Cal 
:* overruled J. 

(3) Chunni v. Banasput. (1887) 9 All 23 <25, 
,); 1886 All W N 279. 

(4) Jorjemayu v. Thakomoni. <i 8y7 > 

3 (488); llanmaut v. Ruphavendra Rao, IV** 
jiii 237 (237): 24 Bom L R 410: 67 Ind Cos 
7 : 46 Hum 848. 

(5) Fieri Lai v. Rand Ram , (1909) 1 Ind Cas 
> 1 : 31 All 19 (20): 1908 All W * 265: 5 
\\ \j J 732; Shibu v. Chandra. (190b) 33 Cal 

19 (852). 

(6) Ooviiul v. Fa rash ram, (1901) 25 Bom 161 
168): 2 Bom L R 864. 

(7) Shah Mosihuddin v. Shro Logan Saha. 
1909) 2 Ind Cas 265 (266) Cal. See B^hhen 
a* v. Gurudasmal, 1930 Lah 148 (149). 11 
nil L .Tour 441: 31 Pun L R 138: 122 Ind Cas 
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E. 


Mortgages by the 
deposit of title-deeds 
and charges. 


1 5. [ New .] All the provisions contained in this Order 

which apply to a simple mortgage shall, so far 
as may be, apply to a mortgage by deposit of 
title-deeds 11 within the meaning of Section 58, 
and to a charge 3 within the meaning of 
Section 100 of the Transfer of Property Act, 1882. 

[Cf. S. 96 of Act, IV of 1882.] 

Local Amendment. 


OUDH. 


Read the present R. 15 as R. 15 (1) and add as sub-R. (2), the following:— 
“Where a decree orders payment of money and charges it on immoveable pro¬ 
perty on default of payment, the amount can be realised by sale of that 
property in execution of that very decree. “ 

Synopsis. 


1. Amendments after 1908. 

2. Scope of the rule. 

3. Charge. 

4. Creation of charge toy operation 
of law. 

6. Creation of charge toy act of 
parties. 

6. Charge under Rent Act. 

7. Priority between rent decree 

and mortgage decree. 


8. Invalid mortgage, if creates a 

charge. 

9. Right of maintenance. 

10. Claim for dower. 

11. Mortgage by deposit of title-deeds. 

12. Charges enforceable by sale. 

13. Charge on the surplus sale proceeds of 

sale for arrears of revenue 

or rent. 


0.34, R.15, 
Notes. 
1-3. 


Charge distinguished from mortgage. See Decree for charge final by itself—No fresh 
Note 3, Pts. (1) and (2). final decree needed. See Note 2, Pt. (2). 

1. Amendments after 1903.—The rule has been substituted for old 
K. 15 by the Transfer of Property Act (Amendment) Supplementary Act, XXI 
of 1929. The main changes effected in the rule are: 

(1) The words “which apply to a simple mortgage" have been sub¬ 

stituted for the words “as to the sale or redemption of the 
mortgaged property.’’ 

(2) The words “mortgage by deposit of title-deeds within the mean¬ 

ing of S. 58" are new. 

2. Scope of the rule.—By force of this rule O. 34, R. G applies also 
to suits to enforce charges. 1 The rule makes the provisions of the Code 
apply only so far as may be. Hence, where a charge is declared by a decree, 
which in its terms is final, no fresh final decree is necessary. 2 

3. Charge.—A charge is defined in S. 100 of the Transfer of Pro¬ 
perty Act as follows:— 

“Where immoveable property of one person is by act of parties or 
operation of law made security for the payment of money to 


Order 34 Rule 15—Note 2. W N 709: 50 Cal L Jour 187: 140 Ind Cas 

(1) Lain v. Amir Haidar Khan. 1930 Oudh 788: 59 Cal 1314. 

10 (10): 6 Oudh W N 969: 123 Ind Cas 215; 

Uttam Ishtok v. Phidman Rai. (1905) 2 All (2) Bapuji v. Tanga, 1930 Nag 17 (19): 120 

L J 379 (385): 1905 All W N 144; Fata Krista Ind Cas 218. 
v. Jaoannath, 1932 Cal 775 (780, 781): 36 Cal 
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SCH. 


another, and the transaction docs not amount to a mortgage, the 
latter person is said to have a charge on the property”. 

The distinction between a simple mortgage and a charge is often a 
question of great nicety but there is a well-marked distinction between the 
two, viz., that a mortgage does, and a charge does not, involve a transfer of an 
interest in immoveable property. 1 ' The Transfer of Property Act, S. 100, 
now makes it clear that a charge is not enforceable against a bona fide trans- 
fciee of the property for value without notice, while a mortgage is so enforce¬ 
able. A document purporting to create a charge in future in the event of 
non-payment of the debt does not create any charge within S. 100 of the 
Transfer of Property Act. 3 That section also says that all the provisions of 
Ihe Transfer of Property Act applicable to simple mortgages, apply also to 

charges. As to limitation for suits to enforce charges, see the undermentioned 
eases . 4 

4. Creation of charge by operation of law.—According to S. 100 of 
the Transfer of Property Act, a charge may be created by operation of law or 
by act of parties. Thus, under S. 55 of that Act the vendor of immoveable 
property has a charge on it for the unpaid purchase money. 1 A puisne mort¬ 
gagee who is impleaded as a party to a suit by a prior mortgagee 
to enforce his mortgage is entitled to a charge on the surplus sale pro¬ 
ceeds of the property remaining after satisfaction of the prior mortgage. 2 
Under S. 95 of that Act one of several co-mortgagors who redeems the whole 
mortgage is entitled to a charge on the shares of the other co-mortgagors for 
their respective portions of the mortgage debt. 3 (Under the Section as 
amended by Act, XX of 1929 the redeeming co-mortgagor is subrogated to the 
rights of the mortgagee.) It has been held by the Madras High Court 4 that 


Note 3. 

( 1 ) Xarayana v, Yenkataramana, (1902) 25 Mad 
220 (237); Royzvddi Sheik v. Kali Nath , (1906) 
33 Cal 985 (992): 4 Cal E Jour 219; Ranga • 
swami v. Muthukumarappa, (1887) 10 Mad 509 
(513): 11 Ind Jur 452; Kishan Lai v. Qnnga 
Ram, (1891) 13 All 28 (44): 1890 All W N 216. 

(2) The contrary view indicated in Cooling v. 

Saruvana, (1889) 12 Mad 69 (71), is clearly 

not pood law now; Parbhu Dayal v. Babban Lai, 
(1914) 23 Ind Cas 867 (868): 1 Oudh L J 43 
(Charge created l>y will). 

(3) .1 fadho Misser v. Sidh Binaik , (1887) 14 
Cal 687 (691 ); JIarjas Rai v. Naurang. (1906) 
3 All h J 220 (223): 1906 All W N 82. 

(4) Ramakrishna v. Subramania, (1906) 29 

Mad 305 (307) f Article 132 applies—Overruling 
27 Mad 28 ]; Oirwar Singh v. Thakur Narnia, 
(1887) 14 Cal 730 (738. 739) | Distinction 

between mortgage and charge drawn in tho 
Transfer of Property Act is not observed in the 
Limitation Act—Art. 132 and not 147 applies to 
suit for sale on simple mortgage). 

Note 4. 

(1) Y elayutha Chetty v. Oovindaswami, (1907) 
30 Mad 524 (525): 17 Mad L Jour 450: 3 Mad 
h Tim 10 (Unpaid vendor’s lion is non- 
possessory) ; Nnlesun Chetti v. Sundararaja 
Ayyangar, (1898) 21 Mad 141 (142): 7 Mad 

L Jour 275 (Limitation applicable to suit to en¬ 
force lien); TJttam Ishlok v. Phulman Rai. 


(1905) 2 All L J 379 (383): 1905 All W N 
144 (Unpaid vendor’s lien also gives a personal 
remedy); Webb v. Macpherson, (1904) 31 Cal 
57 (72): 8 Cal W K 41: 30 Ind App 238: 5 
Bom L R 838: 13 Mad L Jour 389: 8 Sar 5^4 
P C (Unpaid vendor’s lien under S. 55 is differ¬ 
ent from similar lien in English law]. 

(2) Berhamdeo Prasad v. Tara Chand, (1906) 
33 Cal 92 (99): 9 Cal W N 989. 

(3) liar Prasad v. Raghunandan , (1909) 3J 

All 166 (168): 1 Ind Cns 825: 6 All b J 
and 832; Raushan Ali v. Kali Mohan, (1900) 
4 Cal L Jour 79 (84); Bhagwan Das V. Mar 
Dei , (1904) 26 All 227 (232): 1904 All W 

X 3; Ahmad Wall Khan v. Shamshid Jfian 
liegam. (1906) 28 All 482 (487): 10 Cal w 

X 626 : 3 Cal L Jour 481: 3 All L J 360: lo 
Mad L Jour 269: 8 Bom L R 397: 33 Ind APP 
81: 1 Mad L Tim 143: 8 Sar 918; Ibn Hasan 
v. Brigbhukan . (1904) 26 All 407 (416): 190* 
All \X N 74: 1 All L J 148 F B (But not 
where only a portion of the mortgage money 
paid). See Jahan Ara Begam v. Mirza Shnfait 
din. (1905) 9 Cal W N 865 (867). 

(4) Raja of Yizianagram v. Raja Setrucherlu, 

(1903) 26 Mod 686 (701): 13 Mad L Jour M 
F B. See Achut Ram Chandra v. Han Aamtt, 
(1887) 11 Bom 313 (319): 11 Ind Jur 

(Rule not applicable where the co-sharer ^ wao 
has paid the Government revenue has exc.uaea 
the others from the joint property]. 
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where one of several co-sharers of property pays the entire Government 
revenue due on the land, in order to prevent its sale for arrears of revenue, he 
is entitled to a charge on the shares of the others, for their respective portions 
of the amount due. But the Calcutta High Court has taken a different view. 5 
See also the undermentioned case. 6 

5. Creation of charge by act of parties.—No formal words are 
necessary to create a charge, if the intention to do so is clear from the docu¬ 
ment read as a whole. 1 Thus where a Hindu executed a document agreeing 
to pay to his sister and after her death to her daughter Rs. 10 per 
mensem from the produce of an estate, held that a charge was created 
on the profits of the estate for the payment of the amount. 2 A charge may 
be created for religious purposes and in such cases the property descends to 
the heirs or other representatives of the donor subject to the charge for the 
purposes mentioned. 3 Similarly a testator may make a charge on his pro¬ 
perties for the payment of his debts. 4 

6. Charge under Rent Act.—A charge for the payment of rent 
under the Bengal Tenancy Act ,; or the Madras Estates Land Act 2 is not such 
a charge as is covered by S. 100 of the Transfer of Property Act. 

7. Priority between rent decree and mortgage decree. —It has been 
held by the Calcutta High Court that a purchaser in execution of a rent 
decree has priority over the purchaser in execution of a mortgage decree. 1 
But according to the High Court of Madras a sale for arrears of rent unlike 
a sale for arrears of revenue is not free of prior encumbrances. 2 Even where 
property is sold for arrears of Government revenue if the property is pur¬ 
chased by the mortgagor himself the mortgagee is entitled to have the property 
sold for the satisfaction of his mortgage debt. This is on the principle that a 

mortgagor cannot set up against a mortgagee an incumbrance created bv him¬ 
self . 3 


8. Invalid mortgage if creates a charge.—An instrument which is 
intended to create a mortgage but which is invalid and fails to take effect as 
it does n ot fulfil the requirements of the law does not create a charge. 1 


(5) Upentlru Lai v. Girindra Nath, (18981 25 

Oni 565 (570): 2 Cnl W X 425; Kinuram v. 
Mozaffer JJomin, (1887) 14 Cut 809 (825) F B. 


Ohunder v. Foley, (1888) 15 Cnl 

(496); Royzuddi Sheik v. Kali Nath, (1906) 
Cn! 985 (995): 4 Cal L Jour 219. 


492 

33 


(6) Raj Kumar v. /of Karan, (1920) 57 IncI 
Cas 653 (654); 5 Pat L Jour 248: 1 Pat L 
Tim 225. 

Note 5. 

(1) Nabin Chand v. Raj Coomar, (1905) 9 
Cnl \V N 1001 (1002); Janardhan v. Anant, 

(1908) 32 Bom 386 (390): 10 Bom L It 575. 

Chalamanna v. Pandrangi Subbamma, 
(1884) 7 Mad 23 (24): 7 Ind Jur 465. 

I 3 ).Jagudindra Nath v. Memanta Kumari. 
(1905) 32 Cal 129 (141): 8 Cal W N 809: 6 
"®! n L R 765: 31 Ind App 203: 1 All I. .7 
oo5: 8 Snr 698 P C; Sonatun liusack v. Juggat 
■Soondree, (1859-61) 8 Moo Ind App 66 (88): 
2 Suth 37: 1 Snr 721 P C; Aehutosh Dult v. Jioorga 
Churn, (1880) 5 Cal 438 (444): 6 In.l App 

182: 5 Cal L Rep 296: 3 Suth 694: 4 Sar 
;> " • 3 Ind Jur 571: 3 Shome L R 32 P C. 

(4) Anundmoye v. Qiriah Ohunder, (1381) 7 
OhI 772 (774): 9 Cal L Rep 327. 


(2) Svranna v. Suryanarayana. (1918) 48 

Ind Cns 794 (796): 42 Mn.l 114: 35 Mnd L 
Jour 443: 1919 Mnd W N 25: 25 Mad I, Tim 
alio. But see Bollapragada v. Venkatahikshmana 
Garu v. Nenda Seetuyya, (1920) 57 Tnd Cns 764 
(767): 43 Mnd 786: 1920 Mnd W X 294: 11 
Mad L W 466: 28 Mnd L Tim 44: 89 Mnd I, 
Jour 30 (Per Sadaeiva Aiyar, J .—The rule applies 
to enforcement of a chnrge for rent pnvnhle in 
money J. 

Note 7. 

(1) Oopinath v. Kashinath, (1909) 1 Ind Cns 

35 (35): 9 Cnl T, Jour 234: 13 Cnl W N 412: 
Meherunnisa v. Sham Svndar. (1902) 6 Cnl W 
N 834 (835). 

(2) Suhramanya v. Rnjaram. (1885) 8 Mad 

573 (575): 10 Ind Jur 60; Raja Gnpal v. Sub- 
buraya. (1884) 7 Mnd 31 (36': 7 Tnd Jur 524. 

(3) Ganna Sahai v. Tidniram . (1903) 25 All 
371 (374. 375): 1903 All W X 75. 


Note 6. 

(1) Soslii v. Qogan, (1895) 22 Cnl 364 (371); 


Note 8. 

(1) Tofaluddi v. Mahar Alt', (1899) 26 Cal 78 


0.34, R.15, 
Notes 
4-8. 
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0.34, R.15, 
Notes 

9—13. 


9. Right of maintenance.—A right to maintenance is not a charge 
on the property out of which the maintenance is payable. But the right may 
be made a charge by act of parties or by a decree of Court. 1 As to the pro¬ 
cedure for recovering maintenance charged on property by a decree of Court, 
sec Notes under R. 14, supra. 

10. Claim for dower.—A claim for dower by a Muhammadan widow 
is not a charge on the estate in the hands of the heirs of the deceased husband but. 
only ranks with ordinary debts. J '' But her decree for dower is entitled to 
priority over a decree against the heir for the latter’s personal debt. 2 

11. Mortgage by deposit of title-deeds. —See Transfer of Property 
Act, Ss. 58 and 96. S. 96 makes the provisions of the Transfer of Property 
Act as to simple mortgages applicable to mortgages by deposit of title-deeds. 
Similarly, the present rule makes the provisions of 0. 34, which are applicable 
to simple mortgages, applicable also to mortgages by deposit of titlle-deeds. 

12. Charges enforceable by sale.—As the remedy of a simple mort¬ 
gagee is only to sue for sale of the mortgaged property, so the charge holder’s 
remedy is also to sue for sale. But if the sale proceeds of the property charged 
are not sufficient to satisfy the charge and if the balance is legally recoverable 
from the debtor's other properties or from him personally, then a personal 
decree may be obtained under R. 6, supra. Sec Note 2, foot-note 1, supra. 

13. Charge on the surplus sale proceeds of sale for arrears of revenue 
or rent.—Under S. 73 of the Transfer of Property Act, where the mortgaged 
property is sold for arrears of revenue or rent, the mortgage charge is 
transferred to the surplus sale proceeds and the mortgagee is entitled to have 
bis mortgage debt satisfied out of such proceeds in preference to other creditors 
of the mortgagor. 11 But if the sale was due to the mortgagee’s own default he 
is not entitled to sue for his mortgage money. 2 


0. 35, R. 1. 


ORDER XXXV. 


Plaint in inter- 
pleader- suits. 


Interpleader. 

R. 1. [S. 471.] In every suit of inter¬ 

pleader tlie plaint shall, in addition to the other 
statements necessary for plaints, state— 


(81); Prnnnath v. Jinlunttlh. (1905) 32 Cal 729 
(732): 9 Cal W N 097: Rntnud&i Sheik v. Knli 
Nath, (1906) 33 Cnl 985 (993): 4 Cnl L Jour 
210 ; Rani Kvmnri v. Srinath, (1897) 1 Cal W 
X 81 (83): Samoo Patter v. Abdul Sammad, 

(1008) 31 Mad 337 (337. 338); KonthaM v. 

Sltirn Rita, (1005) 28 Mad f>4 (50). 


Note 9. 

(1) Gajadhar v. Kaunsilla . (1909) 1 Ind C ns 
lil (761): 31 AH 161 : 6 All L J 107 [The 
plit nmy he enforced against the property IQ 

ic* hands of a transferee who collusively takes a 
•aiisfcr of the property 1: Raja Rajeswaru Dorai 
S inula ra Fandifiasami Terar, (1919) 40 Ini 
as 704 (705): 42 Mad 581: 1018 P 0 156: 
6 Ind App 64: 17 All h J 153: 36 Mad u 

our 164: 23 Col W N 549: 29 Cal 

M: 25 Mad Tj Tim 400: 21 Rom Ij 


h .four 
R 885: 
P C. 


!H 9 Mail W N 511: 10 Mini L W 322 

Note 10. 

(1) Wahidunnuiia v. Shubrallun, (1871) 14 Suth 


W R 239 (246): (1871) 6 Bong L R 54; 

Ammal v. Smtkaranarayanan, (1902) 25 Mad 6oo 
(659). 

(2) Bholanath v. Maqbvlunnissa, (1904) 26 

All 28 (36): 1903 All W N 184. 


Note 18. _ , 

(1) Utnnlaru v. Uma Oharan, (1906) S t-. 

.Tour 52 (55); Hem Ohandra V. Tafazzel Hot- 

jin. (1904) 8 Cal W N 032 (886); KamaM 
nnt Sen v. Abut Barkat, (1900) 27 Oal 180 

183); Qosto Behnry y. Shib Nath, (1893) 
ol 241 (244); Kristodas v. Ram Kant, (188JU 

Cnl 142 (147): 7 Cal L Rep 896; Pr«mcAon4 
. Pttrnima, (1888) 15 Cal 546 (5M); W 

hur v. Ghana sham, (1901) 5 Cnl W N 
359); IJeern Lai v. Janekeenath. U®71) 
v.th W R 222 (223); Oobind Sahai v. S tcnu* 
•om, (1906) 33 Cal 878 (880). 

(2) Chit kali Koer v. Mathura Lai, (1906) 3 
nl L Jour 220 (221, 222). 
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(а) that the plaintiff claims no interest in the subject- 
matter in dispute other than for charges or costs ; 

(б) the claims made by the defendants severally; and 
(c) that there is no collusion between the plaintiff and 


any of the defendants. 

[1877—S. 471; R. S. C., O. 57, R. 2-A. See S. 88, C.P.C.] 


1. Plaint in interpleader suits.— See Notes to 8. 88, ante. 

R. 2. [S. 472.] Where the thing claimed is capable of 

being paid into Court or placed in the custody 
cirimeT?nto°court iDg the Court, the plaintiff mug be required to 

so pay or place it before he can be entitled to 
any order in the suit. 

[1877—S. 472.] 

Synopsis. 

1. “May be required to so pay or place it.” security. 

2. Payment to one of the contestants on 


1. “May be required to so pay or place it.”—Where the subject- 
matter of the dispute is a chose iu action its disposition as the Court may 
direct is a sufficient compliance with the rule. 1 The Court has a discretion to 
make such orders as regards the subject-matter in dispute and the party is 
bound to obey the order before he can ask for any relief in the suit. This is 
a further condition that will be imposed upon the party to test his bona fidrs 
or disinterestedness. If he is not ready to pay or deliver the property to 
one of the defendants blit disputes his title, the suit is not an interpleader 
suit.- Bui if the plaintiff complies with the order of the Court he is fully 
discharged from liability. Thus where the plaintiff pays the amount in dis¬ 
pute into Court for payment to the right person, but the Court pays it to 
1-he wrong person the plaintiff cannot be made responsible for the mistake 
of the Court but is fully discharged from liability. 3 


2. Payment to one of the contestants on security.—The money 
paid into Court cannot be handed over to one of the parties pending the 
suit even on security after the original plaintiff is discharged and one of the 
rival defendants to the interpleadiT suit, is- made a plaintiff. It must be 
kept under the control of the Court available for payment at any time to 
the successful party. 1 


Order 35, Rule 2—Note 1. 

(1) Robinson v. Jenkins , (1890) 2-1 Q B D 
275 (279): 59 L J Q B 147: 62 L T 139: 38 
W It 3 GO (0 A). 

(2) 4«an Ali v. Sarada Oharan , 1922 Cal 138 
(139). See also Dombuy-liaroda and Centro] 
India Railway Company v. Jacob Elias Sassoon. 
(1891) 18 Rom 231 (23G) [In the case of n 
Railway company, the Haim for wharfage and de- 

C.P.C.—339 


in nr rage was disallowed). 

(3) Sadasheo Dalkrishno v. Krishna Rao I)co- 
ins. <!**!») 2 0* P L R 9 (14). 

Note 2. 

tl> Dnrusinyam v. Vyravan Chettiar , (197 3) 

19 Ind Cast 219 (219): 13 Mad L Tim 32«: 24 
Mad L Jour 404: 19! j Mad W N r 303. 


0- 35, R 1, 
Note 1. 


0.35, R. 2, 

Notes 

1—2 



O. 35, R. 3, 

Notes 

1 - 2 . 


0 35, R 4. 
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R. 3. [S. 476.] Where any of the defendants in an inter¬ 

pleader suit is actually suing the plaintiff in 

defend e ant re ir h suing aspect of the subject -matter of such suit, the 
plan,nfr. Court in wliich the suit against the plaintiff is 

pending shall, on being informed by the Court 
in which the interpleader suit has been instituted, stay the pro¬ 
ceedings as against him: and his costs in the suit so stayed may 
be provided for in such suit; but if, and in so far as, they are 
not provided for in that suit, they may be added to his costs 
incurred in the interpleader suit. 

[Of. R. S. C., O. 57, R. 6.] 

Synopsis. 

1. Legislative changes. 2. Appeal. 

1. Legislative changes,— 

Under the old Code proceedings in another suit by the defendant against the 
plaintiff could be stayed only after a decree in the interpleader suit. Under 
the present rule, such proceedings could be stayed even on the institution 
of the interpleader suit.* 


2. Appeal.—An appeal lies from an order under this rule. See 
O. 43, R. 1 (p). 

Procedure at first R - 4 [S. 473.] (1) At the first hearing 

hearin g- the Court may— ,, . 

(«) declare that the plaintiff is discharged from all liabi¬ 
lity to the defendants in respect of the thing claimed, award 
him his costs, and dismiss him from the suit ; or 

( b ) if it thinks that justice or convenience so require, 
retain all parties until the final disposal of the suit. 

(2) Where the Court finds that the admissions of the 
parties or other evidence enable it to do so, it way adjudicate 

the title to the tiling claimed. 

(3) Where the admissions of the parties do not enable the 
Court so to adjudicate, it may direct — 

(</ ) that an issue or issues between the parties be framed 
and tried , and 

(b) Unit (( )i\j claimant be made a plaintiff in lieu of or m 
addition to the original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 

[1877—S. 473. Cf. R, S. C., O. 57, R. 7.] 


Order 35. Buie 3—Note 1. 

(1) See the- Report of the Select Committee. 
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Synopsis. 

1. Legislative changes. 3. Appeal. 

2. Non-appearance of claimants. 4. Court-fee. 

1. Legislative changes.— 

Sub-S. (3) is new. It has been adopted from the English rule of the Supreme 
Court, 0. 57, R. 7, and substituted for Cl. (<7) of the old S. 473. The 
change expressly authorises a Court to make one of the claimants a plaintiff 
in lieu of, or in addition to the original plaintiff. 

The question whether a party to an interpleader issue shall be treated as plaintiff 
or defendant must be decided by the real merits of the case and not by 
the mere form of the issue itself.1 As to the power of a Court to add a 
party claiming to be interested in an interpleader suit upon his own 
application, see the undermentioned case.2 

2. Non-appearance of claimants.—On the non-appearance of claim¬ 
ants in a properly instituted interpleader suit the proper course for the 
Court is laid down under sub-R. (1). It is competent to the Court— 

(1) to discharge the plaintiff from all liability to the claimants- 

defendants in respect of the subject-matter in dispute and dis¬ 
miss him from the suit. 

(2) to direct the plaintiff to pay the amount into Court to the credit 

of the proper claimant after deducting his costs, 

(3) to direct the claimants-defendants to apply for payment and 

when they appear make one of them a plaintiff and raise an 
issue, and. 

(4) to restrain by injunction either defendant in a proper case from 

taking any proceeding against the plaintiff. 1 

3. Appeal.—An appeal lies from an order under this rule. See 
O. 43, R. 1, Cl. (p). An order dismissing the interpleader suit itself 1 or an 
adjudication upon the claims of the defendants in the interpleader suit 2 will 
however be a decree and appealable as such under S. 96 of the Code. 

4. Court-fee.—A memorandum of appeal from an order under this 
rule is chargeable with a Court-fee of one rupee under Art. 11, Sell. II of 
the Court Fees Act, VII of 1870. 

A suit, or a memorandum of appeal against a decree declaring the right 
of one defendant as against another to the money held by the plaintiff, is 
chargeable with Court-fees under Art. 17 of Sell. II and not under S. 7, 
Cl. (iv), (c) of the Court-Fees Act, VII of 1870. 1 


Order 35, Rule 4—Note 1. 

(1) Rhodes v. Dawson, (1886) 16 Q B D 

548 (553): 55 L J Q B 134: 34 W R 240 (0 
A). Ref 46 Cal 156 [Per Lindley, L J). 

(2) Rnbbaba Khartum v| Noorjahan Begum, 
(1886) 13 Cal 90 (93). 

Note 2. 

(1) Khemchand Isardas v. Khatruddin Ran • 
glahi, (1919) 58 Ind Cas 365 (367): 21 Bom 
L R 948. 


Note 3. 

(1) Orr v. Chidambaram , (1909) 4 Ind Cn® 

319 (320): 7 Mad L Tim 49: 20 Mad L Jour 
3(i: 33 Mad 220. 

(2) Maharaj Sitif/h v. Chhittar Mai, (1908) 
30 All 22 (23, 24): 4 All L J 683: 1907 All 
W N 270. 

Note 4. 

(1) Brijnarain v. Kalmiki Prasad , 1921 Pat 
305 (306): 2 Pat L Tim 280: 61 Ind Cas 820. 


0. 35. R.4, 
Notes 
1-4. 
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O. 35, R5, R- S. [S. 474.] Nothing in this Order shall be deemed to 
Notes enable agents to sue their principals, or tenants 

3 - Agents and tenants to sue their landlords, for the purpose of com- 
interpleader suits. pelling them to interplead with any persons 

other than persons making claim through such 
principals or landlords. 

Illustrations. 

(a) A deposits a box of jewels with B as his agent. C alleges that the jewels were 

wrongfully obtained from him by A, and claims them from B. B cannot 
institute an interpleader suit against A and C. 

( b ) A deposits a box of jewels with B as his agent. He then writes to C for the 

purpose of making the jewels a security for a debt due from himself to C. 
A afterwards alleges that C’s debt is satisfied, and C alleges the contrary 
Both claim the jewels from B. B may institute an interpleader Buit against 
A and C. 

[1877—S. 474.] 

Synopsis. 

1. Interpleader suits by agents. 3. Interpleader suits by tenants. 

2. Interpleader suits by railway company. 


Appeal. See Note 3, F.-N. (3). 


1. Interpleader suits by agents.—This rule declares a prohibition 
and its concluding part provides an exception. The reason for the rule seems 
to be that an agent cannot ordinarily dispute the title of his principal. The 
illustrations to the rule explain the rule so far as the agent is concerned. In 
illustration («) C claims adversely to A but not through A, whereas in Illustra¬ 
tion (b), C claims through A. As to the definition of agent and principal 
see S. 182 of the Indian Contract Act. 

2. Interpleader suits by Railway Company.—A Railway Company 
by accepting goods for carriage does not become the agent of the consignor. 
It, merely enters into an independent contract with the consignor. It can 
therefore file an interpleader suit against the consignor and another party 


claiming adversely to the consignor. 1 

3. Interpleader suits by tenants.—The prohibition that a tenant can¬ 
not file an interpleader proceeding against his landlord is based on the prin¬ 
ciple that he cannot dispute the title of his landlord during the subsistence of 
the tenancy. 1 "* A tenant cannot therefore bring a suit against his landlord 
for the purpose of compelling him to interplead with any person other than 
a person making claim through such landlord. 1 Thus where a tenant passed 
two Kabuliats in favour of two persons in respect of the same land and then 
being threatened by suits by both of them, instituted a suit praying “that 


Order 36. Rule 5—Note 2. 

(1) (Jhttyim Lit/ Jlimutlal v. B 1 i and C I R)f, 
(19ir») 28 Tml On s 948 (940): 17 Bom L R 
339. 

Note 3. 

/1 -a 1 Srr S. 1115 o& the Evidence Act. See also 
Nakchedi v. Nakchedi, (1896) 18 All 329 (831): 


1896 All W N 90; Yedu v. Xilkanth, (1898) 22 
Pom 428 (-130). 

(1) Bhutan Chandra Qhote v. Jaharmal OJtu- 
ha. (1918) 48 Ind Cns 783 (735) Cal: Ko»ta*h 
Chandra v. Galuk Ohunder, (1898) 2 Cal W » 
<»1 (62. 63) [See, however, 5 Cnl W N 34 NJ. 
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the Court may be pleased to declare which defendant has what right in which 
of the disputed lands, and in what right the plaintiff holds which of the said 
lands under whom” it was held by the High Court of Calcutta that the suit 
was not maintainable. 2 

Where A leases certain lands to B and on A \v death, two persons claim 
rent from B, namely A’s heir on the one hand and a person who alleges that A 
was only a benamidar for X whose heir he is, it has been held that the latter 
must be regarded as claiming through A and that therefore B can file an inter¬ 
pleader suit compelling the two claimants to interplead with each other. 3 

Where a mortgagee does not deny an assignment by him of his rights 
under the bond to X but only contends that it is a voidable one, the mortgagor 
may treat the assignee as entitled to the money and is not bound to bring an 
interpleader suit compelling the mortgagee and X to interplead with each other. 4 


R. <3. [S. 475.] Where the suit is properly instituted the 

Court may provide for the costs of the original 
costs rge ^ Plaintiff S plaintiff by giving him a charge on the thing 

claimed or in some other effectual way. 

[67. R. S. C., O. 57, R. 15.] 

Syvopsis. 

1. Scope of the rule. 2. Appeal. 

1. Scope of the rule.—This rule provides for the award of costs tc 
the original plaintiff. Such costs when awarded will be deducted from the 
fund on its being brought to Court or will be a first charge upon the fund or 
subject-matter. 1 But the plaintiff will not be entitled to costs which have 
been unnecessarily incurred. 2 

2. Appeal.—An appeal lies from an order under this rule. Sec 0. 43, 

R. 1 (p). 


0. 35 R.5. 
Note 3. 


0. 35, R. 6, 
Notes 
1 — 2 . 


R. 1. 
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Power to state case 
for Court’s opinion. 


ORDER XXXVI. 

Special Case. 

527.] (1) Parties claiming to be interested in 
the decision of any question of fact or law may 
enter into an agreement in writing stating such 
question in the form of a case for the opinion 


0 36, R.l 


(2) Honne.rjee v. Raj Chandra I)atf t (1010) 
5 Ind Cas 577 (578): 11 Cal L .Tour 577: 14 
Cul W N 784: 37 Cal 552; Nanji Koer v. 
I'mutvl Jin tut, (1912) 13 Ind Cas 40 (41): 15 
Cat L Jour 653. 

(3) Orr v. Chidambaram Chettj /, (1909) 4 

Incl Cas 319 (321): 7 Mad L Tim 49: 20 Mad 
L Jour 36: 33 Mad 220 [Order dismissing the 

hu it is a decree within the meaning of 2 

and therefore appealable). 

(4) Venkatasubba Ayyar v. Suhharathinani 
Ayyar, (1914) 23 Ind Cas 607 (609): 1 Mad 
J. W 419: 15 Mad L Tim 331: 27 Mad E Jour 


134. 

Order 35. Ride 6—Note 1. 

( 1 ) Sears v. Matthews. (1883) W N 176: 

19 P 1 > 77 N; Romhny-JIaroda and Central 
India Rad'eay Company v. Sassoon. (1^93) 18 

Pom 231 (236); The Serretary of Slnte v. Mir 

Mohammad Unsain. (1863) 1 Mail H C 360 

(361 ). 

(2) ('rao'jord v. Fisher. ( 1842) 1 Hare 436 

(444): 11 L j Oh. 273: 6 Jur 576; Scottish 
Union Insurance Co v. Steele. (1864) 9 L T 

677. 
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of the Court, and providing that, upon the finding of the Court 
with respect to such question,— 

(«) a sum of money fixed by the parties or to be deter¬ 
mined by the Court shall be paid by one of the parties to the 
other of them; or 

( b ) some property, moveable or immoveable, specified in 
the agreement, shall be delivered by one of the parties to the 
other of them ; or 

(c) one or more of the parties shall do, or refrain from 
doing, some other particular act specified in the agreement. 

(2) Every case stated under this rule shall be divided 
into consecutively numbered paragraphs, and shall concisely 
state such facts and specify such documents as may be necessary 
to enable the Court to decide the question raised thereby. 

[1877—S. 527, 1859—S. 328; R. S. G\, O. 34, Rr. 1, 6 and 9. 
See S. 90, C. P. C.] 1 

Synopsis. 

1. Special case. 


“Agreement in writing.” See Note 1, Pt. U). 


1. Special case. —This order lays down the rules of procedure in 
respect of the statement of special case, its hearing, and other matters con¬ 
nected therewith and generally referred to in S. 90 of the Code. Rr. 1 and 2 
prescribe the form and contents of an agreement to state a case. So far as 
possible, facts should be stated in a chronological order and in the form of a 
narrative. Material documents should be referred to, and their effect or con¬ 
tents stated. The statement must conclude with a formulation of the ques¬ 
tion to be decided by the Court and must be signed by the parties and their 
counsel, if anv. ! Where the agreement is duly entered into and filed in the 
Court having jurisdiction, the proceeding will be registered as a suit and heard 
and disposed of as such. See Rr. 2 to 5. 


Rule 5 enacts that the Court hearing a special case must be satisfied on 
three points:— 

1. That the parties have a bona fide interest in the question stated. 
The right to state a case for the opinion of the Court is not, therefore, intended 
to enable parties to refer to the Court any hypothetical questions or matters of 
mere academic interest involving no substantial interest to the parties. 


Order 36. Rule 1—Note 1. 

(1) See Annual Practice, 1930 Kiln., p. 529. 

(2) Glasgow Navigation Co v. Iron Ore Co, 
1910 A 0 293: 79 L J P O 83: 102 L T 435: 
11 Asp M L C 387: 1910 S C (II L) G3: 47 
8c L R 507. See also Trustees of the Port of 


Bombay v. Municipal Corporation, Bombay 
Horn 232 (234, 235): 32 Bom L R 416: 14* 
I ml Cas 897: 54 Bom 825; Bright v. Tynaau, 
( 1876 ) 25 W R (Eng) 109: 4 Ch D1W 
(Question as to wliat would be the right* 
parties who were not in existence in circu 
stances which might never arise). 
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2. That the agreement was duly executed by the parties. —The Court 
will not, therefore, interfere in a case where the parties have not provided in 
the agreement for an undertaking for payment of money, delivery of pro¬ 
perty, or the doing or the refraining from doing of any particular act in the 
event of a finding by the Court as required by R. I. 3 

3. That the case is fit to be decided. —A case is not fit to be decided 
unless the successful party will be able either to execute the decree or to 
base a suit upon the decree passed in it. 3 " Where there are special tribunals 
to try the question between the parties, as for example, a question relating 
to the adequate provision by a municipal corporation for the supply of water 
and for the protection against fire as regards an estate owned by a Port Trust, 
a special case cannot be stated for the opinion of the Court. Nor will a mere 
declaration of the rights involved in such a case be a fit point for a special 
case. 4 So also, a question which the Court is not competent to decide in an 
ordinary suit cannot be stated as special case. 5 

For instances of questions that can be stated as a special ease see the 
undermentioned cases. 6 

As to the re-opening of a decided special case, see S. 90, Note 2 
and the undermentioned cases. 7 


The provisions of this Order govern the procedure in regard to any dis¬ 
pute between two or more Government Wards referred to a Court for decision. 
See the Bombay Court of Wards Act (1 of 1905). These provisions do not 
apply to proceedings under the Agra Tenancy Act ('Til of 1926). See Sch. IT, 
List I of the Act. 


R. 2. [S. 528.] Where the agreement is for the delivery 

of any property, or for the doing, or the re- 
ivhe re value of Bub- framing from doing, any particular act, the 
8tated. attei “ ust be estimated value of the property to be delivered, 

or to which the act specified lias reference, 
shall be stated in the agreement. 

[1877—S. 528; 1859—S. 328.] 


(3) Trusteed of the Port of Bombay v. Muni¬ 
cipal Corporation of Bombay, 1930 liofln 2.12 

32 Bom L R 416: 125 Inc! Cas 897: 54 Bom 
825. 

(8-a) Trustees of the Port of lion’bay v. Mnni- 
cipal Corporation of Bombay. 1930 Bom 232 

(234): 32 Bom L R 416: 125 Ind Cas 997: 
54 Bom 826. 

(4) Trustees of the Port of Bombay v. Muni¬ 
cipal Corporation of Bombay. 1930 Bom 232 

(234, 235): 32 Bom L R 416: 125 Ind Cos 
897: 54 Bom 825 [Special remedy by an appli¬ 
cation to the Governor-General in Council to act 
under Ss. 518 and 520, Municipal Act. Bombay]. 

(5) Bombay Loral Board v. West Kent Main 
Sewerage Board, (1882) 9 Q B 1> 518. Sec also 
Trustees of the Port of Bombay v. Mnnimpnl Cor¬ 
poration , 1930 Bom 232 (235): 32 Bom L R 416: 
125 Ind Cas 897: 54 Bom 825. 


(6) Fatraabtbi v. A.G. of Bombay, tlBWl- 

82) 6 Bom 42 (48, 49): 6 Ind Jur 253 (The 
validity of a trust deed by a Sunni Mahomedan) ; 
L B'Trading Co, Ltd v. Dorabjf, (1886) 10 

Bom 415 (417, 420) [Powers of shareholders 

of a trading corporation to interfere with directors’ 
discretion with declaration of dividend]; Dinshaw 
v. Dinshaw, (1907) 31 Bom 472 (475, 477)): 
9 Bom L R 488 [Effect of a will by a Parei 
upon a deed of settlement of a subsequent date]; 
Kraal v. Whymper, (1890) 17 Cal 786 (803) 

[Whether subscribers to a general family pension 
fund are a company, association or partnership 
for the purpose of carrying on business other 
than that of hanking and whether they form :i 
company under S. 4 of the Indian Companies 
Act. 1882). 

(7) Hamilton Trcu'er if* Co v. Staley Radfor.l 

d- (*o , (1884) Solicitors’ Journal 478; Monie t. 
Robert Scott, (1918) 47 Ind Cas 642 (645): 

20 Bom L R 839: 43 Bom 281 . 


0. 36, R.l, 
Note 1. 


0. 36. R.2. 
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Special Case 


Sch. 


0. 36 R.3. 


K. 3. [S. 529.] (1) The agreement, if framed in accord¬ 

ance with the rules hereinbefore contained, 

as ma y be filed in the Court which would have 
suit - jurisdiction to entertain a suit, the amount or 

value of the subject-matter of which is the 
same as the amount or value of the subject-matter of the agree¬ 
ment. 

(2) The agreement, when so tiled, shall be numbered and 
registered as a suit between one or more of the parties claiming 
to be interested as plaintiff or plaintiffs, and the other or the 
others of them as defendant or defendants; and notice shall be 
given to all the parties to the agreement, other than the party 
or parties by whom it was presented. 

[1877—S. 529: 1859—S. 329.] 


0 36. R 4. 


R. 4. [S. 530.] Where the agreement has 

f a nSSliibeen hied, the parties to it shall be subject 

to the jurisdiction of the Court and shall be 
bound by the statements contained therein. 
[1877—S. 530; 1859—S. 330.] 


to Court’s jurisdic¬ 
tion. 


0 36 R 6 


R. 5 . [S. 531.] (1 ) The case shall be set down for hear¬ 

ing as a suit instituted in the ordinary manner, 
poS a o r f D case and dis ' tni & the provisions of this Code shall apply to 

such suits so far as the same are applicable. 

Cl) Where the Court is satisfied, after examination of the 
parties, or after taking such evidence as it thinks lit,— 

(a) that the agreement was duly executed by them, 

(h) that they have a bona fide interest in the question 
stated therein, and 

(c) that the same is tit to be decided, 
it shall proceed to pronounce judgment thereon, in the same 
way as in an ordinary suit, and upon the judgment so pro¬ 
nounced a decree shall follow. 

[1877—S. 531; 1859—S. 331.] 

Synopsis. 


1. Hearing and disposal of case. 


2. Appeal. 


I. 


Summary Suits on Negotiable Instruments 


2713 


1. Hearing* and disposal of case. —See also Note 1 to R. 1. This rule 
enacts that the provisions of the Code, so far as may be applicable, shall apply 
to a special case registered as a suit. An infant bom after a special case is 
set down for hearing must be added as a party. 1 

2. Appeal.—The decree passed upon a special ease is open to appeal 
under S. 96, C.P.C. But if in a pending suit the parties agree to abide by 
the decision of the Court and refer the matters in dispute to the Court, the 
decree cannot lie appealed against as it is in the nature of an arbitration 
award. 1 


ORDER XXXVII. 

Summary Procedure on Negotiable Instruments. 

Application of R. 1. [S. 538.] This Order shall apply 

0rder - only to— 

(a) the High Courts of Judicature at Fort William, 
Madras and Bombay; 

( h) the Chief Court of Lower Burma; 

(c) the Court of the Judicial Commissioner of Sind; and 

(d) any other Court to which sections 532 to 537 of the 
Code of Civil Procedure , 1882, have been already applied. 

Local Amendments. 

ALLAHABAD. 

Add the following 01 . (e) : — 

“(e) any Court in the province ol* Agra exercising the powers of a Small Cause 
Court.” 


LAHORE. 


The word “and” and new Cl. (r) were added :— 

“and 

(r) the Courts of the District Judge and Subordinate Judges of the First Clas9 
of the Delhi Province.” 


1 . 

2 . 

3. 

4. 


Synopsis. 

Legislative changes. instruments should be instituted. See 

Scope and applicability of the rule. Note 2. ante. 

Courts of Small Causes. 5. Cl. (e)— Lahore High Court. 

Courts in which suits on negotiable 

1. Legislative changes:— 


1. The words “the Courts of Small Causes in Calcutta, Madias and Bombay” 
which occurred in Cl. (e) of the old S. 538 have been omitted as their 


Order 36, Rule 6—Note 1. 

(1) Soo also llarnaby v. Ta**tll. (1870) L R 
11 Eq 363 (Born a few days before but omitted 
by accident); Savage v. Snell. (1871) I, It 11 
Eq 264: 40 L J Ch 210 : 23 1, T 801 : 19 W R 
382. But see Palmer v. Flower. (1871) 13 Eq 
200: 41 L J Cli 193: 26 L T 810: 20 W R 174. 

C.P.C.—340 


Note 2. 

(1) Sai/rd /.II inn v. Kill n bn i . ( 1 H!I!M : 2 J I toll! 
752 (755): 1 Bom L R 3G6. Knifes v. Mor¬ 
ton, 189G A C 136 referred to. Kumar Sunidindu 
Rop v. Bhaf/ohiiti Dehya. (1906» Id Onl \V N 
835 (8381. 


0. 36, R.5, 
Notes 
1 — 2 . 


0. 37, R.1, 
Note 1. 
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Sch. 


0. 37, R. 1, 

Notes 

1—3 


“appropriate place will be in rules under the Presidency Towns Small 
Cause Courts Act, 1882’*. (Report of the Select Committee.) 

2 The words “the Court of the Judge of Karachi” which occurred in Cl. (d) of 
the old section have been omitted and the words “The Court of the 
Judicial Commissioner of Sind ” have been newly added as Cl. (c) to the 
present rule. 

3. Cl. ( e ) and the last three paragraphs of the old section have been omitted 
and the present Cl. (d) newly added. 

2. Scope and applicability of the rule.—The provisions of this order 
are merely rules of procedure to be applied after the plaint is admitted. 
They do not alter in any way the nature of the suit or the jurisdiction of 
Courts. 1 Consequently, suits can only be filed in the Courts which have 
jurisdiction to try them. 1 '" If they do not happen to be Courts to which the 
provisions of this order have been applied under Cl. (d) of this rule, 
the suit will have to be tried in the ordinary manner. a 


Section 192, Cl. (a) of the Madias Estates Land Act, 1908 excludes the 
applicability of this order to suits, appeals and other proceedings under that 
Act. .. - 1 / 


3. Courts of Small Causes.—By virtue of 0. 51, infra this order will 
not apply to Presidency Small Cause Courts save as otherwise provided by the 
Presidency Small Cause Courts Act, XV of 1882. Under S. 9 of the latter 
Act, the High Court, may from time to time prescribe the procedure to be 
followed by the Small Cause Court and may, therefore, extend the rules of 
this order also to such Courts. As regards the Provincial Small Cause Courts, 
S. 17 of the Provincial Small Cause Courts Act, IX of 1887 read with 0. 50 
of this Code makes it clear that this order will apply to such Courts if the 
conditions mentioned in this rule are satisfied. In other words, if a Provincial 
Small Cause Court is a Court coming within Cl. (d) of this rule, it can follow 
the procedure provided by this order, but not otherwise. 


Where a Small Cause Court, has exclusive jurisdiction in a suit, the fart 
lat the Court has no power under this order to try it summarily will not 
liable the suit being filed in some other Court which has such power. e 
nly proper course is to file the suit in the ordinary wav in that Small Cause 

lourl. 1 


A Subordinate Judge who is presiding over an ordinary Sub-Court but 
who is exercising Small Cause powers, cannot at that time be taken to e 
exercising his original jurisdiction and cannot, therefore, try suits summari } 
on the ground of his being a Subordinate Judge. 2 



Order 37, Rule 1—Note 2 

(1) Worr Ler Lour v. .t . Rahman. (1917) *12 

lml. Cas 839 (839): 9 L li R 10 Bur L 

Tim K55. 

(1-a) Doulutrum X uluhda* y. Uato Ktanyn, 
(1912) 13 I ml Cas 244 (24!)): 5 Sind L R 155; 
Chandra Kant Roy v. X. P. Payasr. (18t»0) 8 
Heng B R O O 83. 

(2) Dovlutram v. TJalo Kanyti. (1912) 13 Ind 
Cas 244 (24(» t 249): 5 Sind L U 155. 


) Doulntram v. JIulo Kanhya, (1912) *3 
244 (249): 5 Sind L R. 155; War Lee Lone 
. Rahman, (1917) 42 lnd Oas «39 839) • 

It 69: 10 Bur L Tim IBS. [The Chief Cour 
10 jurisdiction to entertain a .suit cogrntsaDJe w 
\mrt of Small Causes. 1 

) Kutbuddeen Sahib v. Periyauayapa Pada- 

. 1928 Mad 517 (518): 27 Mad L W. ■ 

Ind 491: 55 Mad L Jour 114: 109 Ind 


I. 
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4. Courts in which suits on negotiable instruments should be insti¬ 
tuted. — See Note 2, ante. 

5. Clause (e)—Lahore High Court . —Clause (e) added to this rule 
by the Lahore High Court is not ultra vires, notwithstanding that it is not one 
of the Courts mentioned in Cl. (a) of this rule. 1 


R. 2. [S. 532.] (1) All suits upon bills of exchange, 

hundies or promissory notes may, in case the 
institution of sum- plaintiff desires to proceed hereunder , be insti- 

marysuits upon bills , , . 

of exchange, etc. tuted by presenting a plaint in the form pres¬ 
cribed ; but the summons shall be in Form No. 4 
in Appendix B or in such other form as may be from time to 
time prescribed. 

(2) In any case in which the plaint and summons are in 
such forms, respectively the defendant shall not appear or 
defend the suit unless he obtains leave from a Judge as herein¬ 
after provided so to appear and defend; and, in default of his 
obtaining such leave or of his appearance and defence in pursu¬ 
ance thereof, the allegations in the plaint shall be deemed to be 
admitted , and the plaintiff shall be entitled to a decree. 

(a) for the principal sum due on the instrument and for 
interest calculated in accordance with the provisions of section 79 
or section 80, as the case may be, of the Negotiable Instruments 
Act, 1881, up to the date of the institution of the suit, or for the 
sum mentioned in the summons, whichever is less, and for 
interest up-to-date of the decree at the same rate or at such 
other rate as the Court thinks fit; and 

(b) for such subsequent interest, if any, as the Court 
may order under section 34 of this Code; and 

(e) for such sum for costs as may be prescribed: 

Provided that, if the plaintiff claims more than such fixed 
sum for costs, the costs shall be ascertained in the ordinary wav. 

(3) A decree passed under this rule may be executed 
forthwith. 

[1877—S. 532.] 


Note 5. 

(1) lihondu Mai v. Mainlined Ahmed Muehlaq 
Ahmml, 1927 Lxih 174 (175, 170); 9 Lah L 


Jour :»7 Oil I ml (’as *il8: 8 La). 156; 28 Pun L 
5.18. 


0. 37, R l, 
Notes 
4-5. 


0. 37, R 2. 
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0. 37, R2, 
Notes 
1 — 2 . 


BOMBAY. 


Local Amendments. un * 

.* .!«./ .v bi9sltr 


lu sub-B-. (1) of B. 2 of 0. 37, after the words "promissory notes" the following 
words shall be inserted, namely:— 

"and all suits in which the plaintiff seeks only to recover a debt or liquidated 
demand in money payable by the defendant with or without interest, arising 
on a contract express or implied, or on an enactment where the sum sought 
to be recovered is a fixed sum of money or in the nature of a debt other 
than a penalty, or on a guarantee, where the claim against the principal is in 

, respect of a debt or a liquidated demand only." 

RANGOON. 1 ’ 

In O. 37, B. 2, sub-B. (2) the following shall be inserted after the words 
‘‘pursuance thereof":—"Or of his applying for such leave within ten days 
from the service of the summons on him and on proof that the summons 

was duly served on him more than ten days before". 

Synopsis. 


1 . 

2 . 

3. 

4. 

5. 

6 . 


Legislative changes. 

Summary suits and ordinary suits. 
Form of summons in summary suit. 
Limitation for summary suits. 

“Unless he obtains leave.” 

“Allegations in the plaint shall be 


deemed to be admitted.” 

7. Limitation for application for leave 

to defend. 

8. Interest. 

9. Negotiable instruments—Meaning of. 

10. Suit against firm. See Note 5, supra. 


Scope and object. See Note 2. 


1. Legislative changes.— 

1. The words “In any Court t»> which this section applies" and the words "High 

Court" which occurred in the first paragraph of S. 532 of the old Code have 
been omitted. 

2. The words “The allegations in the plaint shall be deemed to have been 

admitted" have been newly added in substitution of the explanation annexed 
to the old section; and the words "by a Rule of the High Court" which 
occurred in the old section have been omitted. 

3. The provision for immediate execution of decree at the end of the second 

paragraph of S. 532 has been incorporated in sub-R. (3) with the word 
"executed" substituted for the word "enforced". 


4. The third paragraph of the old section has been omitted. 


2 . 

provision. 


Summary Suits and Ordinary Suits.—The rule is only an enabling 
A plaintiff wishing to enforce a bill of exchange, a hundi or a 
promissory note, may, at his option, bring a summary suit under this order, oi 
a suit under the ordinary procedure. A summary suit, however, can only be 
brought in the Courts mentioned in R. 1 and within one year from the date 
when the debt becomes due.' But the corresponding advantage to the plaintiff 
choosing this procedure is that the defendant is not entitled as of right to be 
heard in defence, ilo must apply for leave within 10 days of the service o 
summons upon him- and if he does not apply for such leave or if the leave is 
refused, the plaintiff* is entitled to a decree. 


amended by Act. XXX of 1925. . , . 

(2) Art 159 of Sch I of the Limitation Act 


Order 37, Rule 2—Note 2. * 

(1) Art 5 of Sec I of the Limitation Act ns 


I. 
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Suits under the Madras Estates Land Act (I of 1908) are not governed 
by this order. See S. 192-A of the Act. 

3. Form of summons in summary suit.— See Form No. 4 of Appen¬ 
dix B, infra. Where the High Court of Madras framed rules under S. 9 
of the Presidency Small Cause Courts Act, XV of 1882 prescribing the form 
of summons in summary suits under that Act, it was held that the fixing of 
3 days thereon as the time within which the defendant should apply for leave 
to defend, was unreasonable and ultra vires .’ 


The summons under this rule should be served in the same manner as 
is provided for the service of ordinary summons under 0. 5. 2 

4. Limitation for summary suits.—Art. 5 of the Limitation Act, 

1877 prescribed a period of 6 months for suits on negotiable instruments insti¬ 
tuted under Chapter 39 of the Old Code (corresponding to 0. 37). There 
was no specific provision for other summary suits such as those specified in 

S. 128 of this Code. When this latter section was newly introduced in 
the present Code in 1908, Art. 5 was also amended by the Limitation Act 
of 1908 by providing a period of 6 months for suits “under the summary pro¬ 
cedure referred to in S. 128 (2) (/) of the Code of Civil Procedure 

1908.” The intention of the Legislature obviously being to provide for all 
summary suits under the Code. It was, however, held by the High Court of 
Calcutta in the undermentioned case 1 that the words “summary procedure 
referred to in S. 12S (2) (/) of the Code of Civil Procedure” did 
not include suits under O. 37. Art. 5 lias, in view of this, been again amended 
by Act, XXX of 1925, so as to include suits under this order. The period of 6 
months lias also been increased to one year. At present, therefore, a summary 
suit whether under this order or under S. 128 of the Code should he filed 
within one year from the date when the debt becomes payable or when the 
property becomes recoverable. 2 

5. “Unless he obtains leave”.—A defendant who has obtained no 
leave to defend the suit under this rule, cannot be allowed to appear at or 
participate in the trial of the suit. Thus he cannot appear at the hearing and 
ask the Court to make the decree amount payable in instalments. 1 Where, in 
a summary suit against a firm under (). 30 of the Code, a partner enters 
appearance, he should obtain leave to defend as required by this rule. 2 Before 
granting a decree under this rule the Court should be satisfied that the defend¬ 
ant has had full opportunity to obtain leave to defend. 3 


0. 37, R.2, 
Notes 
2—5. 


Note 3. 

(1) Kannitta v. Devi Chand. 1924 Mad 40 (47, 
48): 40 Mad 847: 45 Mad L Jour 000: 1923 
Mad W N 750: 18 Mad I, W 414: 75 Ind Cas 
390. 

(2) See Schiller v. Marker, (1800) 1 Ind 

Jur X S 283 [Case tinder Act. V of 18001. 

Note 4. 

(1) Robindru Nath Dutt v. Abdul A had tP Co. 
1925 Cal 781 (782): 29 Cal W N 589: 41 Cal 
L Jour 308: 88 Ind Cas 400: 52 Cal 954. 

(2) Jetha Devji c P Co v. Firm of Sriram Jfonf- 
chand, 1927 Sind 90 (92): 98 Ind Cun 7*: 21 


Sind L R 257. 

Note 5. 

(1) Prrttonji v. Jnmshedji, 1926 Bom 250 
(251): 28 Bom L R 138: 94 Ind Cas 9: 50 Bom 
202 . (The only way open to such a defendant is 
to apply for instalments either under O 20. R 1 1 

(2) or under O 37. R 4 of the Civil Pro¬ 
cedure Code). 

(2) Raw anuja char r %/ v. Pnhoomaf Urns. 1920 
Bom 585 (588): 50 Bom 605: 28 Bom L R 
1275: 99 Ind Cas 495. 

(3) Orob v. Palmer. (1800) l Ind Jur X S 
395. 
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0. 37, R. 2, 
Notes 
6 — 8 . 


6. “Allegations in the plaint shall be deemed to be admitted”.— 

This clause is new and has been substituted for the explanation contained in 
the old section. It embodies an exception to the fundamental principle that 
a plaintiff must prove the case with which he comes to Court and dispenses 
witli such proof in view of the special nature of the documents mentioned in 
the rule. 1 

The effect of this provision is that in the special class of suits under 
consideration, where leave is not applied for or is applied for and refused, the 
plaintiff gets a decree without adducing any evidence, but on mere proof of 
service of summons. 2 

7. Limitation for application for leave to defend.—An application 
for leave to defend should be made within 10 days of the date of service of 
summons on the defendant. 1 This period which is fixed by the Limitation 
.Vet, cannot be extended by the Court under the provisions of S. 148 of the 
Code. :> The High Court, may, however, under its rule making powers, extend 
S. 5 of the Limitation Act, to applications under this rule, and where it has 
been so extended, the Court may, for sufficient cause, excuse the delay in 
making the application. The Bombay High Court has so extended S. 5 of the 
Limitation Act, to applications under this rule. It has also been held by the 
same High Court that under R. 193 of the High Court Rules, a discretion 
is vested in the Chamber Judge, in a fit case, to extend the period of 10 days 
allowed under that rule in cases to which this order is applicable. 8 

Where an ex parte decree is passed in a summary suit and the defendant 
shows sufficient cause for his inability to appear and apply in time for leave to 
defend, the ex parte decree will be set aside. 4 

8. Interest,—Before the amendment of this rule by Act, XXX of 1926 
interest was awardable at the rate specified , if any, up to the date of the decree. 
Under the present rule as amended by Act XXX of 1926 interest is to be award¬ 
ed as follows:— 


(a) Up to the institution of the suit, in accordance with the pro¬ 
visions of S. 79 or S. 80 of the Negotiable Instruments Act, 
1881, i.e., at the rate specified in the document, or where no 
rate is so specified, at 6 per cent, per annum. 1 


Note 6. 

(1) J B Ron** <(- Co v. C R Scriren , ( 19 1G) 

34 1 iici Ons 235 (237): 20 Cftl W N 1192: 

13 Cal 1001 Y 11. 

(2) Sc e Rem fry v. Shilling ford , (1876) 1 

Cal 130 (132). 

Note 7. 

(1) Art 159 nf Sch T of the Limitation Act, 
1908; Madhub Lall v. T Voopendra Narain, (1895) 
23 Cal 573 (575). (In determining any question 
as to limitation arising on an application under 
this rule, the date shown in the sheriff's return as 
the date of service, should only he referred tol ; 
Oiri Mohun v. Amarendra Noth, (1903) 7 Cal 
W N 252. 

(2) Qtinzie Mahttmdar Rohman v. Sarat 

Chandra Dut , (1901) 5 Cat W N 259 (2G2) ; 

J (adhub Loll v. Woopendranarain Sen , (1896) 

23 Cal 573 (575). But see Groom v. Wilson, 


(1877-78) 3 Cal 539 (539) [Which is ft case 
under the Code of 1877|; Crob v. Palmer , 
(1866) 1 Ind Jur N S 395. 

(3) .1 tahunlul v. Daruwala, 1926 Bom 578 
(578): 28 Bom L R 1080: 97 Ind Cas 766. 

(4) The Firm of Jamnadas dc Oo v. A. 
Gayer, (1911) 11 Ind Cas 433 (434); LaknM^ 
^ ithaldas v. Ehrahim Osman, (1877*78) ^ 

641 (647, 648) (Case under Act V of 1866J. 


(1) Kadar Buksh Uazir Bukth v. Shaikh Sira- 
juddin, 1922 Cal 513 (514): 49 Cal 716: /w 

Ind Cas 130; [No rate specified—Only six per cent 
can he granted notwithstanding oral agreem 
tii the contrary] . See also Bhupati v. ^ 

Mohan . (1903) 30 CaI 446 (448): 7 OftI W a 
412; see also De Souza v. Rangaian, (lo/u* 

C Mad H C R 257 (257). 
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(b) From the institution of the suit up to the date of the decree, at 

the same rate as mentioned above or such other rate as the 
Court thinks fit. 

(c) From the date of the decree up to date of realisation as the Court 

may order under S. 34 of the Code. 

9. Negotiable Instrument—Meaning of.— See S. 13 of the Negoti¬ 
able Instruments Act, 1881 and the undermentioned eases. 1 For the definition 
of a promissory note and a bill of Exchange, see Ss. 4 and 5 of the said Act. 

10. Suit against firm. —See Note 5, supra. 


R. 3 . [S. 533] (1) The Court shall, upon application by 

the defendant, give leave to appear and to 
Defendant showing defend the suit, upon affidavits which disclose 

defence on merits to ’ 1 

have leave to appear, such facts as would make it incumbent on the 

holder to prove consideration, or such other 
facts as the Court may deem sufficient to support the applica¬ 
tion. 

(2) Leave to defend may be given unconditionally or sub¬ 
ject to such terms as to payment into Court , giving security, 
framing and recording issues or otherwise as the Court thinks fit. 

[1877—S. 533.] 

Local Amendments. 


BOMBAY. 

In R. 3 of 0. 37, the following sub-R. (3) shall be inserted :— 

“(3) The provisions of S. 5 of the Indian Limitation Act, 1908, shall apply 
to applications under sub-R. (1).” 

LAHORE. 


The following sub-rule was added:— 

“(3) The provisions of S. 5 of the Indian Limitation Act. 1908, shall apply to 
applications under sub-R. (1).” 

Synopsis. 

1. Legislative changes. —Sub-R. (2). 

2 The affidavit must disclose a defence. 4. Limitation. See Note 7 to R. 2, supra. 

3. Leave when granted conditionally 5. Appeal. 

1. Legislative changes. — 

1. The words “upon the defendant paying into Court the sum mentioned in the 
summons, or” which occurred in the old S. 533, have been omitted. As to 
the effect of this omission, see Note 2, infra. 


Note 9. 

(1) Dhondbhat Xarharbhat v. Atmaram 
Moreshaar, (1889) 13 Bom 669 (670); 

Jet ha Parkha y. Ram Chandra , (1892) 16 Bom 
689 (695); Ramachandra v. Senha, (1894) 17 
Mad 85 (86); Narayanasami Mudaliar v. Lokam • 


oon TO "U a /’ (1<J00) 23 i,i,d 150-": 7 Mad L Jour 
“ 20 ; c , " ra,a PU>har doi v. V amidevtm, (1904) 

27 Mad 1(3): 14 Mad L Jour 05 F B; F.mt 

\ nd '\r *?"* v - TuUie Ooohcanu. (I 860 ) 1 Ind 
Jur N S 247. 


0. 37. R.2, 
Notes 
8 — 10 . 


0. 37, R 3- 
Note 1. 



2720 


Summary Suits ox Negotiable Instruments 


SCH. 


0. 37, R. 3, 
Notes 
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2. The words “and on such terms as to security, framing and recording issues, or 
otherwise, as the Court thinks fit” which occurred at the end of the old 
section have been omitted and the present sub-B. (2) has been substituted 
in their place. Sec Note 4, infra. 


2. The affidavit must disclose a defence.—The application for leave 

lo defend must be supported by an affidavit disclosing a defence. 1 If the 

affidavit discloses a triable issue, that is, a plea which is at least plausible then 

leave should be granted,- whether the defence is a legal or an equitable one 3 

and even though it may not ultimately turn out to be a good defence. 4 On 

the other hand, il no triable issue is disclosed by the affidavit leave should be 
refused. 5 


Leave to defend was granted in the following cases:— 

( a ) Where the claim was based on an endorsed promissory note 
and the defendant pleaded that, the endorsement was a 
forgery. 

( h) Where a suit is instituted against a member of a joint Hindu family 
on a hundi drawn by the manager thereof, and the defendant 
pleaded that no notice of dishonour was given to the drawer. 7 

(r -1 Whore the defendant prefers a cross-claim for damages for 
wrongful arrest before judgment in the very suit instituted 
against him. 8 

Leave to defend was refused in the following cases:— 

(«) Where the defendant’s plea was that the plaintiff is only a 
bnunnidar for another. 9 


(b) Where the defendant pleaded partial failure of consideration 
which is not ascertainable in money without collateral enquiry.’ 0 
(o') Where the defendant pleaded that the note sued on formed part 
of an account of the mutual dealings between him, the plaintiff 
and other parties.”• 

(r/) Where 1 lu defendant pleaded a collateral agreement to discharge 
a promissory note not inconsistent with the note which contain¬ 
ed an absolute promise to pay. 112 


Order 37. Rule 3—Note 2. 

(1) Koovrrbhan v. Madan Das. (1919) 49 Iml 
«\is 10.1 (194); 12 Situl Tj R 7<>. 

(2) Pniir .1 fi/ntua Aturkaya v. Subramania . 
1024 Mml 612 (012); 46 Mad L Jour 255: 19 
Mad T, W 642: 31 Mad T, Tim 310; 1024 Mad W 
V 240: 78 Ind Cas 5n5 . 

(3) Simon v. Ilnhim. (1800) 10 Mad 308 

(375) . 

(4) Yolintzy v. \ minimi Sinyh, (187)1 0 

Bon L R Aj>t> 04. 

(5) Shyum Sundar v. iitayhar Payer Mills Co. 

Ltd, 1928 Cal 123 (124): 40 Cal L Jour 506: 

32 Cal W N 125: 106 Ind Cas 848. 

(6) Hansraj Pm mnnnnd v. Ruttonji 1 Val)i, 

(1000) 24 15oni 65 (73): 1 Bom L R 734; 

Cltandra Kali Debi v. K. P. Ohatnan. (1905) 
32 Cal 799 (815): 0 Cnl W N 443. 


(7) Krishna* et v. TTari Valji, (1806) 20 Bom 
188 (400). 

(8) Roulei v. Fetterle, (1894) 18 Bom 717 

(720) . 

(9) Subha Nurayuna v. Rama* urn mi. (1907) 
:*0 Mad 88 (91); 1 Mad L Tint 377: 16 Modk 
Jour 508 P B; Ramanuja v. Sadayopa, (1905) 
28 Mad 205 (207): 15 Mad L Jour 249 . See 
also Subba Narayunn v. Ra mas warn!, (1905) * 
Mad 244 (254). 

(10) Sethna v. Ladak Khuku , (1910) * 

Tnd Cas 924 (925): 4 Sind L R Ml J*** r 

Sinyh v. Berymann, (1903) 30 Cal 627 (680J- 

(11) Kishomal Kirpomal v. Yishnudas Sukhram- 
das, (1911) 9 Ind Cas 299 (300) Sind. 

(12) Simon v. Hakim Mahomed Sheriff, 

19 Mad 368 (375). [An agreement to hcpiictme 
tho amount due by fortnightly consignments wa 
n collateral undertaking consistent with trie 
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(e) Where the defendant made a counter claim for damages caused 

by the failure of the plaintiff to supply goods of the right 
sort. 13 


(/) See also the following case. 


3. Leave when granted conditionally—Sub-R. 2.—The Court has a 
discretion in the matter of attaching conditions to the grant of leave to defend. 
As a rule where a valid defence or triable issue is disclosed, the leave should 
ie granted unconditionally.It is only in cases where there appears to be so 
grave a suspicion that the Court comes to the conclusion that the defence is 
put m only to obtain further time, that conditions should be attached to the 
grant of the leave. 2 In such cases the proper course is to grant the leave on 
tne defendant depositing the money into Court. 3 


In cases where money is deposited as a condition to obtaining leave tc 
defend, the decretal amount will be a charge on such deposit. 4 

4. Limitation. — See Note 7 to R. 2, supra. 

5. Appeal.—The High Court of Bombay has held that an order bv 
a Judge in Chambers, granting leave on a condition which the defendant is 
not able to comply with, is a judgment within the meaning of Cl 15 of the 
Letters Patent and hence appealable under that clause.* But a mere order to 
give security as a condition to the grant of leave has been held by the Calcutta 
High Court not to be a “judgment” and hence not appealable. 3 


R. 4 . [S. 534.] After decree t he Court may, under special 

Power to set asute eircui f tan(>e *’ «*t aside the decree, and if ne.-es- 
•decree. sary stay or set aside execution, and may givu 

letn e to the defendant to nppetir to the summon.* 
•and to defend the suit, if it seems reasonable to the Court so to 
•do, and on such terms as the Court thinks tit. 

[1877—8. 534.] 


0. 37, R 3, 
Notes 
2—5. 


0. 37, R.4. 


existence of the note containing an absolute 
promise to pay—Such collateral agreement was no 
answer to tho suit on the promissory note and the 
plaintiffs were entitled to a decree.] 

(13) Weiss UiheMet d • Brooks, Ltd v. /•*» r^n of 
Jlabibhoy Gangji , 1929 Notes 28 (c) : 120 Ind 
<Jas 528. 

(14) Phoenix Trading Go, Ltd v. F R D 
Divanchand Sihal d* Sons, 1929 Sind 172 (172): 
117 Ind Cos 100: 23 Sind L R 479. 

Note 3 . 

(1) Ola gat t Kunehu v. Usman Sait, 1929 Mad 
*41 (841): 119 Ind Cas 64. 

(2) Peria M<gana Marakayar v. Subramania 
dyyar, 1924 Mad 612 (613, 614): 46 Mad L 
dour 255: 19 Mad L W 342: 34 Mad L Tim 310: 
1924 Mad W N 240: 78 Ind Cas 505; Lloyds 

Ltd v. F O Devidas Haitian Das, 1927 
Sind 60 (61): 98 Ind Cas 72. 

(3) Ohakrapany Ohettiar v. Hamalavalli 

C.P.C.—341 


f/w a 7i2 ( . 19 ^ ? In<1 CaB 639 <640): 12 Mad 
L? L R S P gI Z ° U V - Narauan Sin Oh, (1871) 6 

BsS fiSArsfxSsr 

suit is a permanent*’ P . ennissio " «> defend hi* 
claimJ. P ent char Ce (ill repayment of 


Aiuinutuui V. Uhunilnl 10*10 ti , 

1 = ?£ 

Ind Can 438 32 Rom L R C60: 12 5 




- - -.— •• j> t 

°« 23 8 <2.38): 22 Cal L Jr 


(1913) 31 Ind 
>1: 42 On! 735. 
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0.37, R 4, 
Note 1. 


0. 37, R-6. 


0. 37, R.6. 


0. 37.R.7. 


SCJH. 


Synopsis. 

1. Power to set aside decree. 

1. Power to set aside decree.—A defendant who has not obtained 
leave to defend will not be allowed to appear at the hearing of the suit. In 
such cases a decree should follow. Thereafter the remedy of the defendant 
is to apply under 0. 20, R. 11 or to apply under this rule to set aside the 
decree. 1 If, on such application, the defendant satisfies the Court about his 
being prevented by sufficient cause from appearing in time and getting leave 
to defend, the decree against him will be set aside and he will be allowed to 
contest the claim. 2 

R. S. [S. 535.] In any proceeding under this Order the 

Court may order the bill, hundi or note on 
Power to order bui. which the suit is founded to be forthwith de- 
with officer of P cour^ posited with an officer of the Court, and may 

further order that all proceedings shall be 
stayed until the plaintiff gives security for the costs thereof. 


R. < 3 . [S. 53b.] The holder of every dishonoured bill of ex¬ 
change or promissory note shall have the same 
Recovery of cost of remedies for the recovery of the expenses in- 
tanie^f dishoi^S curred in noting the same for non-acceptance 
bin oi note. or non-payment, or otherwise, by reason of such 

dishonour, as he has under this Order for the 
recovery of the amount of such bill or note. 

[1877—S. 536.] 


R. V. [8 


Procedure in suits. 


537.] Save as provided by this Order , the proce¬ 
dure in suits hereunder shall be the same as the 
procedure in suits instituted in the ordinary 


manner. 


Synopsis. 

1. Procedure in suits. 


Order 37. Rule 4—Note 1. 

(X; Pestonji v. J<nu*hedji, 1926 Bom 250 
(251 ): 28 Bom L R 138: 94 Ind Cas 9: 50 Bom 
>62 • Qumi Mulnnudar Rahman v. Sarat Ohandra, 
(1901) 5 Cal W N 269 (260); Firm of Jamnadat 
A E Gayer, (1911) 11 Ind Cas 433 (434); 
Joseph v. Solano, (1872) 18 Suth W R 424 
(428): !♦ Beng h R 441. 

(2) The Firm of Jamnadas & Oo v. A. E Gayer, 
(1911) 11 Ind Ca- 433 (434 ): 112 Pun W R 
1911: Ohandrakant v. Pogoae, (1901) 8 Beng Li 


R O C 83; Uadhu Lai v. Woopendranarain, 
(1896) 23 Cal 573 (675) (The question as to 
what took place upon the occasion of the service 
of summons by the Sheriff ia one which may 
properly be taken into consideration on an •PPj 1 * 
cation under this section to set aside the decree I# 
Living d Co v. Qoaaidai, (1869) 8 Beng 
App 7. [But irregular service of summons on iw 
out of three defendants to an action ]> rou |“* . 
a joint promissory note does not give the dwe 
ant properly served any ground to question 
decree passed against him]. 
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1. Procedure in suits.— The Court has power, under 0. 6, R. 17 of 
the Code to amend the plaint filed under this Order, so as to connect it with 
an ordinary suit. 1 


Where defendant 
may be called it pott to 
furnish security for 
appearance. 


ORDER XXXVIII. 

Arrest and Attachment before Judgment. 

Arrest before Judgment. 

R, 1 . [Ss. 477, 478.] Wli ere at any stage 
of a suit, other than a suit of the nature refer¬ 
red to in section 16, clauses (a) to (d), the 
Court is satisfied, by affidavit or otherwise,— 

(a) that the defendant, with intent to delay the plaintiff, 
or to avoid any process of the Court or to obstruct or delay the 
execution of any decree that may he passed against him,— 

( i) has absconded or left the local limits of the juris¬ 
diction of the Court, or 

( H ) is about to abscond or leave the local limits of the 
jurisdiction of the Court, or 

(Hi) has disposed of or removed from the local limits of 
the jurisdiction of the Court his property or any part thereof, or 

(b) that the defendant is about to leave British India 
under circumstances affoi ding ? c cscnalle pi clalility that the 
plaintiff will or may thereby be obstructed or delayed in the 
execution of any decree that may he passed against the defend¬ 
ant in the suit, 

the Court may issue a warrant to arrest the defendant and bring 
him before the Court to show cause why he should not furnish 
security for his appearance: 

Provided that the defendant shall not be arrested if he 
pays to the officer entrusted with the execution of the warrant 
any sum specified in the warrant as sufficient to satisfy the 
plaintiff's claim ; and such sum shall be held in deposit by the 
Court until the suit is disposed of or until the further order of 
the Court. 

[1877— Ss. 477, 478; 1859—Ss. 74. 75. See Ss. 94 and 95.1 


0. 37, R7, 
Note 1. 


0. 38, R.l. 


Order 37, Buie 7—Note 1. 

(1) Bishen Sahai v. Abdul Satlar, 1930 Lah 


559 (560): 125 I C 329. 
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1 . 

2 . 

3. 


5. 


Legislative changes. 

Scope of the Rule and of the Order. 
Distinction between Cls. (a) and (b). 

4. “Affording reasonable prob- 8. 
ability.”—See Note 3, above. 

“Is satisfied by affidavit or otherwise.” 

Suit must be bona fide. 9. 


Synopsis. 

7. “To show cause why he should not fur¬ 


nish security for his appear¬ 
ance.” 

Consequences of arrest on insufficient 
grounds—See Notes to S. 95, 
ante. 

Form—See Appendix F, Form No. 1. 


distribution. See S. 73, Note 4, Pt. 
(35). 


“Appeal.” See S. 104. Note 18. 

Money deposited— If liable to rateable 

1. Legislative changes.— 

The following are the material changes introduced in the. rule:— 

1. The words “other than a suit for the possession of the immoveable property” 
which occurred in the old section have been substituted by the words “other 
than a suit of the nature rcierred to in S. 16, Cls. (a) to (d) ”. 

2. The proviso to the rule is new and is similar to R. 38 of O. 21. 

3 The provision for the examination of the applicant which occurred in S. 478 
of the old Code has been omitted. Sec Note 5, below. 

2. Scope of the rule and of the Order.—The normal remedy avail¬ 
able to a creditor having a demand against his debtor is to first obtain a decree 
against him and then to arrest him or 1o attach his property in execution of 
that decree under the provisions of 0. 21. Under special circumstances, 
however, which are specified in this rule, and R. 5, infra, the creditor can take 
out arrest or attachment against his debtor even before judgment. The object 
of such a provision is to prevent any attempt on the part of the defendant to 
defeat the realisation of the decree that may he passed against him. 

Before the creditor can resort to the extraordinary procedure provided 
by this rule he must show that there is good reason to believe that the debtor 
is about to depart from the jurisdiction of the Court or to make away with his 
properly. ( See Note 5, infra.) The rule will not enable him to take out arrest 
before judgment merely because it would secure easy execution of the 
decree. 1 

3. Distinction between Cls (a) and (b).— In order to apply 

01. (a), it is necessary to show that the defendant has committed oris 
about to commit any of the acts specified therein with intent to delay the 
plaintiff or to avoid the process of the Court or to obstruct or delay the exe¬ 
cution of anv decree that may be passed against him. 1 No such intention nee 
be proved in eases coming under Cl. (6). It is only necessary to show that the 
circumstances under which the defendant is about to leave British inma 

afford a > 

in realising his decree. 2 


JlCtfS II11 Ui: 1 Wiiuril liiu U\.ivnv4uiii/ - _ n 

•eusomtblc probability that the plaintiff will be obstructed or delaye 


Order 38, Rule 1—Note 2 nR7 »» 

, 1 ) srlaram Mhafee v. Naraxn <J 878) 

:j suth W K 278 (279): 5 Beng L R -1>>. 

( 1 ) Kelaron, MhniS°^. Sarain Dtu, (J870) 13 
uJl, W R 278 (279): 5 Beng L R 216. 


(2) In re Agra ami Maslerman • Bank. 
(I860) 1 I ml Jur N 8 266; Spencer 1 * Bern 

Company v. Anderson. 1 !nd Jur N S 294. 
Event v. Frere. (1885) 8 Mad 206 (207). 
Prob ode Ohunder Mullick v. M Dowey, (loot/ 
14 Cnl 695 (702). 
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4. “Affording 1 reasonable probability.— See Note 3 above. 

5. “Is satisfied by affidavit or otherwise”.—Under S. 478 of the 
old Code, the Court could issue a warrant to arrest the defendant before 
judgment where, after examining the applicant, and making such further in¬ 
vestigation as it thinks fit, it is satisfied that the defendant has committed or 
is about to commit any of the acts specified in Cls. (a) and ( b ). 1 This 
provision has now been omitted and the Court can, without any such examina¬ 
tion or investigation, act under this rule if it is satisfied by affidavit or otherwise 
of the existence of the circumstances specified in those clauses. Before the 
Court can act under this rule it must have reason to believe, on adequate 
materials, that, unless the jurisdiction is exercised, there is real danger that the 
defendant will remove himself or his property from the ambit of the powers 
of the Court. 1 '" Where there was reason to believe that the defendants were 
removing goods and selling them at less than cost price, and that they were 
evading arrest without furnishing any security, it was held the rule was pro¬ 
perly applied to the case. 2 But where the defendant had to leave his place of 
residence for attendance in a criminal Court, it was held that the departure 
could not be said to be with a view to delay the plaintiff or to avoid the process 
of the Court or to obstruct or delay execution, and that therefore an order 
under this rule should not be passed. 2 

6. Suit must be bona fide..—Before exercising the powers conferred 
by this rule a Court should be satisfied that the plaintiff’s suit is bona fide x 
and that his cause of action is prima facie an unimpeachable one subject to 
his proving the allegations made in the plaint. 2 

Where the plaintiff is undisputably entitled to a part of his claim the 
mere circumstance of the rest of the claim being of a disputable character 
does not render the suit mala fide. 3 

7. “To show cause why he should not furnish security for his 
appearance”.—Where the Court issues a warrant of arrest against the 
defendant, he is entitled to show cause against his arrest. The “cause” must 
be either that he is not going to leave the jurisdiction of the Court, or not 
for so long a time, as will obstruct or tend to obstruct the plaintiff should he 
succeed, or that the suit is not a bona fide one, or that even if it is, the institu- 


Note 5. 

(t) Sec Keluram Mliajee v. Xurain Das, 
(1*70) 13 Suth W II 278 (279): 5 Beng L 
R 215. 

(1-a) Seth Cltand Mull Dudhu v. Purusholtam- 
doss. 1920 Mud 584 (584): 50 Mad L Jour 348: 
1920 Mud W N 328: 94 Ind Cas 512: 24 Mad 
L W 94: 50 Mud 27; Goutiere v. Emile 
Robert, (1809) 1 N W P II C R 91; Kilaram 
Mhaji v. Xurain Das. (1870) 13 Suth W R 
278 (279): 5 Ben? I- R 215; Teenaram 
v. Ramrutton, 2 Hyde. 181. 

„ (2) K O M Sued J1 ossein v. S R M M O T 
Ohrttj, Firm, 1924 Ran? 361 (361, 362); 2 Ran? 
362: 3 Bur L Jour 159: 84 Ind Cas 270. 
[Court has power even to issue simultaneous exe¬ 


cution for arrest and attachment before judg¬ 
ment 1. 

(3) Daulut Ram v. Kirpa Ram, 1921 Jour 23 
(2): 1 Lnli L Jour 423. 

Note 6. 

(1) Spnirer’x Hotel Company v. Anderson , 

(1866) 1 Tnd Jur N S 294 Note; Probode 

Chunder v. Doweu, (1874) 14 ChI 695 (702). 

(2) Setli Chand Mull Dudha v. Purushottam • 
dan, 1926 Mad 584 (584): 50 Mad L Jour 348: 
1926 Mad W N 328: 94 Ind Cas 512: 24 Mad 
1. W 94: 50 Mad 27. 

(3) Probode Chunder v. Domey, (1887) 14 Cal 
695 (702). 


0. 38, R.l, 
Notes 
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0. 38, R.l, 
Notes 
7—9. 


O. 38, R.2, 
Notes 
1—3. 


tion of it has been vexatiously delayed till the defendant is about to depart 
m order embarrass or coerce him. 1 * 

8. Consequences of arrest on insufficient grounds .—See Notes to 

S. 95, ante. 

9. Form .—See Appendix F Form No. 1. 


R. 2. [S. 479.] (1) Where the defendant fails to show ' 

such cause the Court shall order him either to 
Security. deposit in Court money or other property 

sufficient to answer the claim against him, or to 
furnish security for his appearance at any time when called 
upon while the suit is pen ling and until satisfaction of any 
decree that may be passed against him in the suit, or make such 
order as it thinks fit m regard to the sum which mag have been 
paid by the defendant under the proviso to the last preceding 
rule. 


(2) Every surety for the appearance of a defendant shall 
bind himself, in default of such appearance, to pay any sum of 
money which the defendant may be ordered to pay in the suit. 

[1877—S. 479; 1859—S. 76.] 

Synopsis. 

1. Security. 4. “Or to furnish security for his appear- 

2. Deposit not open to rateable distribu- ance.” 

tion. 5. Extent of surety’s liability. 

3. Deposit by defendant—Effect of insol- 6. Appeal. 

vency. 7. Form—See Appendix F, Form No. 2. 


Payment by surety—Rateable distribution. See S. 73, Note 4, Pt. (14). 

1. Security.—In a suit lor the recovery of Rs. 29,508 the plaintiff 
obtained a warrant for arrest of the defendant but the warrant directed the 
warrant officer to demand Rs. 10,000 and if the sum was not paid, then, to 
arrest him. The defendant did not pay the amount and was arrested and 
brought before the Court. It was held that the Court should limit the security 
to be given to Rs. 10,000 as per terms of the notice in the warrant and not to 
order security to be given for amount claimed in the suit. 1 

2. Deposit not open to rateable distribution. — See the last paragraph 
of Note 4 to S. 73. 


3. Deposit by defendant—Effect of insolvency.—Money or other 
property deposited by a defendant arrested before judgment, sufficient to 
answer the claim is earmarked for the suit and is subject to the lien of the 


Note 7. 

(1) Spencer's Hotel Company v. Avdenon, 
(I860) 1 I ml Jur N S 294. 


Order 38, Rule 2—Note 1. n • 

(1) Elie Qoldbtrg v. Sarojini Dasi, 1929 vu 
732 (733): 56 Cal 700: 120 Ind Cos 815. 
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plaintiff in the event of his success. Consequently if the defendant becomes 
insolvent the plaintiff is entitled to appropriate it to the exclusion of the 
Official Receiver and other creditors. But a security given for the appearance 
of the defendant in Court whenever called upon, cannot be said to be to the 
-credit of the suit or earmarked to the general purposes of the suit. 1 

4. “Or to furnish security for his appearance. ”—Where a judgment- 
debtor was released on furnishing security for his appearance on a certain day 
and the surety executed a bond for the due performance of the decree on 
failure of the judgment-debtor to satisfy it, it was held that the bond was not 
in accordance with the Court’s order and the surety was discharged from his 
responsibility on the appearance in Court of the judgment-debtor on the 
specified day. 1 Where, on an application by the plaintiff, for arrest of the 
defendant, a pleader appeared on behalf of the latter and stood bail and there¬ 
upon the defendant was not arrested, it was held that the surety could not be 
allowed afterwards to contend that the security was illegal by reason of 
the fact that the defendant was not arrested. 2 

5. Extent of surety’s liability.—The security to be furnished under 
this rule is for the appearance of the defendant while the suit is pending and 
until satisfaction of any decree that may be passed against him. But the fact 
that the surety bond went beyond the terms of this rule and provided for the 
payment of the amount claimed in the suit in the event of a decree being 
passed against the defendant, will not render the bond unenforceable. 1 Nor 
will a surety for the appearance of the defendant, be relieved of his obligation 
merely because the decree is a compromise decree instead of being one on 
trial. 2 

The object of the security bond under this rule is merely to secure the 
rights of the judgment-creditor. The Government is not interested in the 
proceedings in any way. On the failure of the defendant to appear as required 
the Court cannot suo motu make an order forfeiting the bond and direct him 
to pay the whole of the maximum sum therein stipulated to Government. The 
enforcement of the bond should only be made on the application of the judg¬ 
ment-creditor and then, only to the extent of the sum of money found payable 
under the decree. 3 

See also Notes to S. 145, ante. 

6. Appeal.—An order for arrest before judgment is appealable under 
• 8. 104 (/>) of the Code. 

An order under this rule is appealable under O. 43, R. 1 (q).' 

7. Form .—See appendix F, Form No. 2. 

Note 3. 

(1) Ramiah v. Gopalier , (1918) 49 Ind Cas 
20 (23): 41 Mad 1053: 35 Mad L Jour 355. 

Note 4. 

(1) (Jhandi Oh nr an Sen v. Ram Koomar Chakra - 
varti, (1914) 23 Ind Cas 349 (351): 7 Bur 
Ij Tim 5. 

(2) Col X Elphinstone v. Raheem Dux, 1868 
.Pun lie No. 77. 

Note 5. 

(1) MuHutniju Srinivasa Rao v. Mahomed 


Ohouse Sahib, 1929 Notes 9 c: 115 Ind Cae 244. 

(2) Odayamanfjalnth Appnnni Nuir v. Isaak 
Jlackadam, (1919) 53 Ind Cas 367 (370): 37 
Mad L Jour 435: 10 Mad L W 533: 43 Mad 272. 

(3) Ilussein Ali SUlemanji v. Secretary of 
State tor India in Council, (1915) 28 Ind Cas 
92 (93): 8 Sind L R 270. 

Note G. 

*1) See Ahmed Ali Mahomed v. Mrs Gladstone 
W yllie & Co, (1867) 7 Suth W R 508 (508) 
[Case under the Code of 1859]. 
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Note 1. 


dot uiil!i o UUUAlJCiJST SCff 

R. 3 . [S. 480.] (1) A surety for the* 

JiZTZ«y?$e appearance of a defendant may at any time 
discharged. apply to the Court in which he became such 

surety to be discharged from his obligation. 

(2) On such application being made, the Court shall sum¬ 
mon the defendant to appear or, if it thinks fit, may issue a. 
warrant for his arrest in the first instance. 

(3) On the appearance of the defendant m pursuance of 
the summons or warrant, or on his voluntary surrender, the- 
( ouil shall direct the surety to be discharged from his obliga¬ 
tion, and shall call upon the defendant to find fresh security. 

[1877—8. 480; 1861—8. 24; 1859—8. 78.] 

Synopsis. 

1. Scope of the rule. 3 . Form—See Appendix F, Form No. 3. 

2. Appeal. 


Discharge of surety. See S. 145, Note 9. to (3). 

Voluntary surrender. See Note 1, Pts. (1) 

1. Scope of the rule.—A surety for the appearance of the defendant 
may apply under this rule to be discharged from his obligation. But before- 
lie is so discharged it is essential that the defendant should appear before the 
Court either voluntarilu or in pursuance of a summons or warrant of arrest 
issued against him under sub-K. (2). 1 If he is present in Court under cir¬ 
cumstances which exempt him from arrest, 2 or if lie appears under a pro¬ 
tection order of the insolvency Court in his favour 3 the surety will not be 
entitled to be discharged from his obligation under this rule. Nor will the- 
insolvency of the defendant release Ihe surety from his obligation. 3 '* 

Where the defendant appears before the Court under this rule, the 
Court should direct him to find fresh security; an order directing his deten¬ 
tion without calling upon him to find fresh security is not legal and if the 
defendant leaves tho Court in defiance of the order, he cannot be convicted 
for an offence under S. 225-B of the Penal Code. 4 

A surety for the due p< rfonnance of any decree that may be passed’ 
against the defendant cannot apply under this rule for being discharged 
fumi bis obligation.' 


Order 38. Rule 3—Note 1. 

( 1 t (hliijinmauiialiilh Xnir v. I sau k 

Mackudam, (1919) 53 Ind C»8 367 (870): 37 
Mnii L Jour 435: 10 Mad L W 533: 43 Mad 272; 
Ohnuiii Vhuran Chakravarthi v. Rum Kumar, 
(1918) 23 Ind C'us 349 (351): 7 Bur L Tim 5. 

(2) (hla/iOHMinpalath .1 ii/ianui Xuir v. Isaak 
.1 lurk,iilum. (1919) 53 Ind Cns 307 (370): 37 
Mad L Jour 435: 10 Mad L W 533: 43 Mad 272. 

(0) Subramania Ayyvr v. Abdul Rahman, 


1923 Rung 98 (99): 11 Bur L R 444: 1 Bur L- 
Jour 196: 70 Ind Cns 129. 

(3*a) »S ou'dat/ar v. Shi, 1928 Rung 184 (185): 

6 Kang 211: 111 Ind Cns 15. 

(li (io/tul Siiif/h v. Emperor, 1929 Lah 168 
(164): JO Pun L R 147: 116 Ind Oas 709. 

(5) Arura v. Uaveli Ram f 1929 Lah 485- 
(.426): JO Pun L II 130: 11 Lah L Jour 141. 
119 Ind Cns 419. 
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As to the maintainability of a suit for a discharge of the obligations 
under a surety bond, see Note 9 to S. 47 and Note 11 to S. 145, ante and the 
undermentioned case. 6 

2. Appeal. —An order under this rule is appealable under 0. 43, 

B. 1 («)• 

3. Form.— See Appendix F, Form No. 3. 


Procedure where 
defendant fails to 
furnish security or 
find fresh security. 


R. 4. [vS. 481.] Where the defendant fails to comply 

with any order under rule 2 or rule 3, the 
Court may commit him to the civil prison 
until the decision of the suit or, where a decree 
is passed against the defendant, until the 
decree has been satisfied: 

Provided that no person shall ho detained in prison under 
this rule in any case for a longer period than six months, nor 
for a longer period than six weeks when the amount or value of 
the subject-matter of the suit does not exceed fifty rupees: 

Provided also that no person shall be detained in prison 
under this rule after he has complied with such order. 

[1877—S. 481; 1859—S. 78.] 


Synopsis. 

1. Scope of the rule. 3. Form—See Appendix F, Form No. 4. 

2. Appeal. 

1. Scope of the rule.—It is only in the event of a failure to comply 
with any order under R. 2 or R. 3, i.c., in the event of failure to furnish secu¬ 
rity or to make a sufficient deposit that the defendant can be committed to 
custody under this rule. 1 The whole period of detention before and after 
decree should not exceed six months. 2 


2. Appeal.— An order under this rule for the arrest of the defendant 
is appealable under S. 104, Cl. (h). 

3. Form.— See Appendix F, Form No. 4. 


Attachment before Judgment. 


R. 5. [Ss. 483. 484.] (1) Where , at any 

where defendant stage of a suit, 3 the Court 9 is satisfied, 11 by 

7,Zm ‘Imii'if"hr affidavit or otherwise, that the defendant. 
Production of property. w itb intent to obstruct or delay 13 the execution 

of any decree that may be passed against him,— 


(6) Sadeck Abdulla v. Mahomed Abdulla 
II as an alii, 1929 Bom 190 (192): 31 Bom L R 
225: 115 Ind Cas 407 (Only way is by appli¬ 
cation under this rule] . 


13 Suth W R 278 (279): 5 Beng L R 215; Sued 
11 0 * 8 ein v. S It M M G T Chettiar, 1924 Rang 
361 (361): 2 Rang 362: 3 Bur L Jour 159: 84 
Ind Cas 270. 


Order 38. Rule 4—Note 1. 

(1) Kelaram Mhajee v. Narain Dae, (1870) 

C.P.C.—342 


(2) Ohimashnm Dos v. Jokurimull, (1883) 7 
Bom 431 (436). 


• 38, R.3r 
Notes 
1—3. 
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('0 l 2 3 4 5 6 7 8 9 10 11 ' s "bout to dispose of the whole or any part of his 
property 12 , or 

(/>) is about to remove the whole or any part of his pro¬ 
perty from the local limits of the jurisdiction of the Court, 17 

the Court may direct the defendant, within a time to be fixed by 
it, either to furnish security, in such sum as may be specified in 
the order, to produce and place at the disposal of the Court, 14 
when required, the said property or the value of the same, or 
such portion thereof as may be sufficient to satisfy the decree, 
or to appear and show cause why he should not furnish security. 

t ^ le i plaintr/f shall, unless the Court otherwise directs, 

specify the property required to be attached and the estimated 
value thereof. 


(3) The Court may also in the order direct the conditional 
attachment 23 of the whole or any portion of the property so 


specified. 

[1877—Ss. 483, 484; 1859—Ss. 81 to 83. See Ss. 94 and 
95— Cf. R. S. C., O. 50, R. 9.] 


Synopsis. 


1. Legislative changes. 

2. Scope, object and applicability of the 

rule. 

3. Mortgage suits. 

4 . Divorce proceedings. 

5 . Application for leave to sue in 

forma pauperis. 

6 . Applicability of O. 21, R. 63 to attach¬ 

ments under this rule - Sea 
Note 6 to O. 21, R. 63 and 
Notes to R. 8. below. 

7. Applicability of S. 64 to such attach¬ 

ments. 

8 . Attachment before judgment if be¬ 

comes attachment in execu¬ 
tion—See R. 11, infra, and also 
Note 8 to O. 21, R. 57. 

9. Power of Small Cause Court to attach 

before judgment—See R. 13, 
below. 

10. Power of Insolvency Court to attach 

properties. 

11. “Where the Court is satisfied.’' 


12. “Is about to dispose of the whole or 

any part of his property.” 

13. "With intent to obstruct or delay.” 

14. "Court may direct security to be fur¬ 

nished for producing the 
attached property in Court.” 

15. Extent of surety’s liability. 

16. Whether the Court can extend 

time for furnishing security. 

17. Property situated outside jurisdiction. 

18. Effect of attachment. 

19. Money deposited into Court in 

pursuance of the attachment if 
liable to rateable distribution 

20. Vesting order in insolvency how 

affects attachment before Judg¬ 
ment. 

21. Right of survivorship if defeated 

by attachment. 

22. Liability for wrongful attachment. 

23. Conditional attachment. 

24. Appeal. 

25. Forms. 


1. Legislative changes.— 

The following are the material changes effected iu this Rule:— 

1. The words “or has quitted the jurisdiction of the Court leaving therein 
property belonging to him” which formed part of S. 483, Cl. (&) of the 
old Code have been omitted. 
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2. The provision for the examination of the applicant which occurred in S. 484 
of the old Code has been omitted. 

2. Scope, object and applicability of the rule.—The object for the 
provisions for arrest and attachment before judgment is to prevent any attempt 
on the part of the defendant to defeat the realization of the decree that may 
be passed against him. 1 It follows that the rule applies only where the de¬ 
fendant is about to dispose of, or remove from the local limits of the jurisdiction 
of the Court, his properties, and not to cases where he has already disposed 
them of. 2 It is also necessary, before the rule can be applied, to show that 
the defendant has acted, or is about to act with the intent to obstruct or de¬ 
lay the execution of any decree that may be passed against him. 3 

The rule applies, in terms, to suits. An application to enforce an award 
under paragraph 20 of the second schedule to the Code, when numbered and 
registered as a suit, becomes a suit for the purposes of this order and the Court 
can pass an order for attachment before judgment under this rule. 4 It has 
been held by the High Court of Lahore that this rule may be applied to pro¬ 
ceedings other than suits by virtue of S. 141 of the Code, and that therefore 
a liquidation Court dealing with the proceedings under the Companies Act 
can make an order under this rule for attachment before judgment. 5 According 
to the High Court of Calcutta an attachment before judgment is a matter of 
relief and not of procedure. 6 It would seem to follow from this that S. 141 
under which the procedure provided in the Code in regard to suits should 
be followed in other proceedings also, will not enable the Court to apply this 
rule to such proceedings. 

An application under this rule should specify the property to be at¬ 
tached and the estimated value thereof; an application generally for security 
being taken for the satisfaction of any decree that may be passed, without 
specifying any property is not one falling within the scope of the rule. 7 In 
the undermentioned case 8 where an application for injunction was made to 
restrain the defendant from withdrawing certain amounts standing to his cre¬ 
dit, it, was held that the order issued thereon really amounted to an attachment 
before judgment. 

The Court can pass orders under this rule even if the trial of the suit 
has been stayed under S. 10 of the Code. (See Note 12 to S. 10, ante.) As to 
whether the Court has power in cases not covered by this rule, to pass orders 
for attachment before judgment, see Note 2 to S. 94. 

The provisions of the Code relating to attachment before judgment 
apply to all proceedings referred to in S. 265 (3) of the Chota Nagpur Tenancy 
Act (VI of 1908) and in S. 16 of the Bengal Rent Act (VI of 1862). 


Order 38, Rule 6—Note 2. 

(1) Sri Rammanik v. Tinr.ouri Rai, (1869) 13 
Suth W It 9 (11): 4 Bong L R 63. Sco also 
Gaim Singh v. Jangi Lai, (1899) 26 Cal 531 
(533). 

(2) Ilari Bakhsh v. Babu Lai, 1928 Lah 772 
(772, 773): 112 Ind Caa 295. 

(3) Seo Noto 12, below. 

(4) Govind v. Venkalesh, 1927 Bom 259 (260): 


29 Bom L R 342: 101 Ind Cas 430. 

(5) Kanshi Ram v. Hindustan National Bank 
Ltd, 1928 Lah 376 (377): 106 Ind Cas 808. 

(6) Phillips v. Phillips, (1910) 7 Ind Cas 

792 (793): 37 Cal 613. 

(7) Ilari Bakhsh v. Babu Lai, 1928 Lah 772 
<772): 112 Ind Cas 295. 

(8) Maung Ba Kin v. Ma Pua Thin, 1929 
Rang 91 (94): 116 Ind Cas 473. 


0- 38, R.5, 
Notes 
1 - 2 . 
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O. 38, R.5, 3. Mortg-ag-e suits.—The provisions of this rule are not inapplicable 

Notes to mortgage suits. Where there is a reasonable probability of the mortgaged 

3—11. property being insufficient to discharge the mortgage debt and of the mort¬ 

gagee being entitled to get a personal decree in his favour for the balance,, 
pioperties of the defendant other than those covered by the mortgage can be 
attached before judgment under this rule, if the requirements of the rule are 
satisfied. 1 The Courts should, however, act with extreme caution in such. 
cases. 2 

4. Divorce proceedings.— It has been held by the High Court of 
Calcutta that an attachment before judgment is a matter of relief not of pro¬ 
cedure, that therefore in divorce cases to which the Divorce Act, 1869 is appli¬ 
cable the Court is to be guided by S. 7 of that Act and that it cannot pass 
an order under this rule for attachment before judgment. 1 

5. Application for leave to sue in forma pauperis. —It has been held 
in the case cited below that an application to sue in forma pauperis does not 
become a “suit" until the same has been granted, and that, consequently, the 
Court has no jurisdiction to make an order for attachment before judgment 
under this rule. 1 The decision does not however, advert to the applicability 
or otherwise of S. 141 in such cases. 

6. Applicability of 0. 21, R. 63 to attachments under this rule.— Sec 
Note 6 to (). 21, It. 63 and Notes to R. 8 below. 

7. Applicability of S. 64 to such attachments. — See Note 4 to S. 64,. 
ante and the cases cited below. 1 

8. Attachment before judgment if becomes attachment in execution. 

See R. 11, infra and also Note 8 to 0. 21, R. 57. 

9. Power of Small Cause Court to attach before judgment.— See 

R. 13 below. 

10. Power of Insolvency Court to attach properties. —Under S. 21 r 
CL (2) of the Provincial Insolvency Act. 1920, the Insolvency Court can attach 
the property of the debtor under circumstances similar to those specified m 
this rule. 1 

11. “Where the Court is satisfied.’’ 1 —Under S. 484 of the old Code, 
the Court could issue an order for attachment before judgment where after 
examining the applicant, and making any further investigation which it 


Noto 3. 

(1) Sh rid ha r R tnn chandra v. Lakuhman Yinayak 

Bhavc. 193J Korn 329 (329): 33 Ham L R 

5 14: Bcshatnber iSahai v. Sukh Devi, (1894) 16 
All 186 (188): 1894 All W N 20: Sikarja Nath 
I!o*i v. Janaki Nath Roy, (1932) 36 Cal W N 
746 (747): 1932 Cal 790 (790): 140 Ind Cns 
467; Jogemaya Dassi v. Baidyanath Pramaniek , 
(1919) 60 Ind Cns 924 (925): 46 Cal 245: 
Jni Parknsh v. Basnnta Kurnari, (1912) 15 Ind 
Cas 604 (604) Cnl; Muhammad Din v. Devi 
Das. 1929 Lnli 402 (403): 118 Ind Cns 446; 
Jotirmoyee Debi v. Raghunath Pathak, 1925 Pat 
291 (291): 3 Pat 966: 1925 Pat H C C 63: 85 
Ind Cns 94: 6 Pat L Tim 823; K O M Sycd 
Jlooscia v. S R .1/ M O T Ohettiar Finn , 1924 
Ram: 361 (361): 2 Ranp 362: 3 Bur L Jour 
159: 81 Ind Ciis 270. 

(2) Re sham bar Sahai v. Sukhdevi, (1894) 16 


All 166 (188): 1894 All W N 20. 


Note 4. „ , - 

(1) Phillips v. Phillips, (1910) 7 Ind Css 

792 (793): 37 Cnl 613. 


Noto 6. . „ ... 

(1) Purnachaxtha Chabri v. Taraprasad Matt*, 
fl«» 17) 38 Ind Cns 600 (601): 25 Cal L Jour 
159: 21 Cnl W N 870. 


Note 7. , XT w 

(1) Sarkies v. Btindhoo Race, (1869) 1 ^ 

P H C R 172, (186) [Private alienation pena- 
inp attachment before judgment is void as 
all claims enforceable tliereunder]; Rdf Ohunae 
v. Isser Chandcr, 1898 Bourke (O C) 139, (Vo)> 


Noto 10. nUV 

) Hashmal Bibi v. Bhagwan Pas, (l* 1 */ 
nd Cns 752 (753): 12 All L J 24: 86 AH 65. 
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thinks fit, it is satisfied that the defendant has removed or is about to remove 
or dispose of his property with the intention of obstructing- or delaying the exe¬ 
cution of any decree that may be passed against him. This provision has now 
been omitted and the Court can, without any such examination or investiga¬ 
tion, act under this rule if it is satisfied by affidavit or otherwise of the exist¬ 
ence of the specified circumstances. 

The jurisdiction of Courts in attaching property before judgment is of 
an extraordinary nature and should be exercised sparingly and strictly in 
accordance with the procedure prescribed by the Code. 1 The Court should 
be satisfied on two points, namely:— 

(1) that the defendant is about to dispose of the whole or part of his 

property, and 

(2) that the disposal is with the intention of obstructing or delaying 

tlie execution of any decree that may be passed against him. 2 


There must be definite evidence on these points and not merely vague 
allegations. s But the Court is not restricted to examine attempts at alienations 
jirathfafter the commencement of the action; it is open to it to look to the con¬ 
duct of the parties immediately before the suit and to examine also the sur¬ 
rounding circumstances. 4 


12. “Is about to dispose of the whole or any part of his property. ’ 

Before exercising jurisdiction under this rule and passing orders for the attach¬ 
ment of properties before judgment, the Court should satisfy it sell' of the practi¬ 
cal certainty of the plaintiff’s success and of the existence of a grave danger and 
of a real fear that a dishonest defendant, undoubtedly liable, is making away 
with the probable fruits of the judgment. 1 For this purpose it is not sufficient 
to merely allege that the defendant is likely to dispose of the property. 2 Nor 
is it sufficient to state that he is about to dispose it of, without stating the 
sources of such information. 3 The word “property” includes property of every 
description whether moveable or immoveable 4 and whether in the possession of 


0. 38, R. 5, 
Notes 
11 — 12 . 


N0t0 U - , r, T 

(1) Kanshi Ram v. Hindustan yutional Bank, 
Ltd , 1928 Lah 376 (378): 106 Ind Can 808. 


(2) Ohandrika Prashad SingJi v. Uirn Lai, 
1924 Pat 312 (314): 5 Pat L Tim 124: 73 Ind 
Cas 721; Khoka Marwari v. RamcUandra Mar- 
wart, (1918) 44 Ind Cas 240 (241) Pat; Soshee 
Shekoreswar v. Uaroobind, (1883) 13 Cal L Rep 
356 (357); Manmalha Nath v. A agendra Nath, 
1926 Cal 855 (855); 94 Ind Cas 880; Joynarain 
•v. Shibpershad, ( 1866 ) 6 Suth W R (Mis) 1 (D- 


(3) Khoka Marwari v. Ramchandra Marwari, 
(1918) 44 Ind Cas 240 (241) Pat; Senaji v. 
Pannaji Devichand, 1922 Bom 276 ( 2 * 6 ) ; 46 
Bom 431: 64 Ind Cas 580: 23 Bom L R 1-*^. 
Ohandrika v. Mira Lai, 1924 Pat 312 (314): •> 
Pat L Tim 124: 73 Ind Cas 721; Naruhan lyyar 
v. Vaithinatha Iyer, (1919) 49 Ind Cas 86 (87): 
25 Mad L Tim 46: 9 Mad L W 69. Sco also 
Muhammad Inam-Ul-Lah-Khan v. Narain P a \ 
(1915) 29 Ind Cas 601 (602): 13 All L J 
565: 37 All 423; Ahmed Ali v. Gladstone Wgl- 
lie, (1867) 7 Suth W R 508 (509) (The most 
^porfect good faith is necessary on tho part of the 


plaintiff). 

(4) / D MacGregor v. Cawnporc Sugar Works 
Ltd, (1909) 9 Cal L Jour 86-n; MacGregor v. 
The Gawnpore Sugar Works, (1910) 5 Ind Cas 
18 ) (182): 11 Cal L Jour 19; Vonnan v. S P A 
1 Sntlm/Ifni ('hefty. (1892-96) U B R Vol II, 
274. 


Note 12. 

( 1 ) Badri Prasad v. Choke Lai, 1926 All 406 
(403): 24 Ali L J 561: 95 Ind Cas 828: 48 All 
510. 

(2) Kanshi Ram v. Hindustan National Bank, 
Ltd, 1928 Lah 376 (378): 106 Ind Cas 808. 

(3) Manmatha v. Nagendra, 1920 Cal 856 

(355): 94 Ind Cas 880. 

(4) Benhamhar v. Sukhdevi, (1894) 16 All 186 
(187): 1894 All W N 20; Calcutta Docking Go 
v. Passmore, Cor 151: Bourko O C 126 
(Bills of Ex^hancrol ; Ram Narain v. Levy, 2 
Hyde 183 (Goods); Auhin v. Ahmed Mahomed, 
(1866) 1 Ind Jur N S 241 (ship). 8oe also 
Dungarsi v. Vjamsi, (1898) 22 Bom 727 (729). 
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the defendant or of some other person on his behalf . 6 It includes a debt 6 or a 
chose in action.' But the debt must be one that is accruing or has accrued. 8 
Joint property belonging to a partnership of which the judgment-debtor is a 
member is not the property of the judgment-debtor and cannot be attached 
before judgment under this rule. 0 

13. “With intent to obstruct or delay.’’—The Court must be satisfied 
not only that the defendant is about to dispose of his property or to remove it 
from the jurisdiction of the Court, but also that his object in so doing, is to 
obstruct or delay the execution of any decree that may be passed against him. 4 
Such an intention cannot be inferred merely from the fact that the defendant 
lias entered into an agreement to sell a portion of his property 2 or that he has 
actually alienated a portion of his properties 3 or that he has allowed his pro¬ 
perties to lie sold in execution of decrees or for arrears of revenue 4 or that he 
is running into debts or is attempting to secure debts already incurred by 
executing a mortgage in respect thereof. 6 A man is not debarred from dealing 
with his property simply because a suit has been filed against him. 6 Nor can 
an attachment be ordered merely because the defendant has failed to give an 
undertaking. 7 

14. “Court may direct security to be furnished for producing the 
attached property in Court."—The expression has reference only to such 
property as is capable of being produced in Court. 1 

15. Extent of surety’s liability .—See Note 9 to S. 145, ante. 

The surety is liable whether the decree is passed on a compromise 1 or 
on an award." In a recent Bombay ease, however, where a decree was passed 
on the consent of parties allowing the payment of the decree amount in £ 
monthly instalments, the Court applied the principles of S. 133 of the Contract 
Act and held that the surety was discharged from liability on the ground that 


(5) Chfdi Lai v. Kuarji, (1895) 17 All 82 
(85): 1895 AU W N 14. 

(6) Sukhdeo Das v. Trikamdas OaUianji, 1925 
CaI 561 (563): 78 Tnd Cus 881. 

(7) Ravji v. Narayan, (1901) 3 Bom L R 
462 (463). 

(8) Sukhdeo Das v. TriJcumdas, 1925 Cal 561 
(563): 78 Ind Cas 881. 


(3) Sikarafa Nath Roy v. Raja Jarxaki Nath 
Roy, 1932 Cal 790 (790, 791): 36 Cal W N 
746: 140 Ind Cas 457; Sourendra Nath Jlwra 
v. Sreemati TarubaJa Dasi, 1927 Cal 354 (857): 
31 Cal W N 432: 101 Ind Cas 9 (Mortgage); 
Manmatha Nath v. Nagcndra Nath, 1926 Cal 85 o 
(855): 94 Ind Cas 880. 

(4) Sikaraja Nath Roy v. Raja Janaki Natft 
Roy, 1932 Cal 790 (791): 36 Cal W N 746: 140 
Ind Cas 457. 


(9) Damodar v. Pana Lai, (1907) 9 Bom L 
R 540 (541). 


Note 13. 

(1) Ohandrika Prasad Singh v. Ilira Lai, 1924 

Pat 312 (314): 5 Pat L Tim 124: 73 Ind Cas 
721; Shoshce v. Ham Oobind, (1883) 13 Cal L 
R<jp 356 (357) ; Muhammad Inam-ul-lah Khan 

v. Narain Das. (1915) 29 Ind Cas 601 (602): 
13 All L J 565: 87 All 423; Jaiprakash Narain 
Singh v. Bnsanta Kumari l)ebi t (1912) 15 Ind 
Cas 604 (604) Cal; Mir Ali v. Bihari Lai, 

(1897) 21 Bom 273 (278); Khoka Marwari v. 
Ramachandra Marwari, (1918) 44 Ind Cas 240 
1241) Pat; Chaudhri Kanhayaram v. Dina Nath 
Jlardialmal. 1926 Lnh 330 (332): 8 Lah L Jour 
125: 27 Pun L Jour 144: 93 Ind Cas 361. 

(2) Nowroji v. Deccan Bank, 1921 Bom 69 
(69): 45 Bom 1256: 23 Bom L R 550: 63 Ind 
Cas 958. 


(5) Sourendra Nath Mitra v. Sreemati Tarur 
bala Dasi, 1927 Cal 354 (856): 31 Cal W N 432: 
101 Ind Cas 9. 

(6) Nowroji Pudumfee Sirdar v. The Deccan 
Bank. Ltd, 1921 Bom 69 (69): 45 Bom 1286 r 
23 Bom L R 550: 63 Ind Cas 958. 

(7) Ram Khelaxcan Singh v. Singheshwar Pro- 
sad Singh, 1928 Pat 172 (173): 106 Ind Gns 

532. 

Note 14. A11 

(1) Ohedi Lai v. Kuarji, (1895) 17 All 8* 
(85): 1895 AU W N 14. 


Note 16. T nr 

(1) Shivappa v. Nagappa, 1894 Bom P J 40* 

(2) TJmermal Janimal v. Firm of Bhojraj RaS' 
somal, (1918) 45 Ind Cas 429 (480): 11 Sind 
lj R 122. 
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the compromise which was subsequently embodied in the decree prejudiced the 
rights of the surety against the debtor and that such a decree was not in the con¬ 
templation of the surety when he gave the bond. 3 Again where a surety for 
the production before the Court of property released from attachment before 
judgment was not put in possession of the property so released, it was held that 
he could not be proceeded against in the event of a decree being passed. 4 

But a mere notice given by the surety to the effect that he intends not 
to be surety any longer will not enable him to withdraw from the guarantee at 
any time. 5 Nor will the death of the defendant operate to discharge him. 0 It 
has been seen in Note 9 to S. 145 that the dismissal of a suit will put an end 
to the liability of the surety. But if the dismissal is one for default and the 
suit is immediately restored, the surety will remain liable under the bond. 7 

16. Whether the Court can extend time for furnishing- security.— 

The Court may, under its general powers, extend the time for furnishing the 
security directed to be given under this rule. 1 

17. Property situated outside jurisdiction.—As has been seen in 
Note 7 to S. 136, ante there was a conflict, of decisions under the old Code as 
to whether a Court could attach before judgment property situate outside its 
jurisdiction, 1 but in view of the omission in the present section of the words 
“within the jurisdiction of the Court,” the Court can, now, order the attach¬ 
ment of properties whether situated within or without jurisdiction' 2 though 
in the latter case, the proper procedure for attachment is to transmit the 
order to the Court in whose jurisdiction the property is situate. 3 

But a Court cannot order the attachment of properties outside British 
India. 4 

18. Effect of attachment.— See Note 5 to S. 64 and Note 11 to 0. 21, 
R. 54. An attachment of property involves the attachment of the profits of 
that property; but the creditor does not thereby become entitled to such profits. 
The debtor who collects such profits cannot be called upon to account for the 


(8) Uahomedalli v. Lakshmibai, 1930 Bom 122 
(124): 31 Bora L R 1442: 64 Bom 118: 124 
Ind Cas 227. 

(4) Ranglal v. 8 T M Ohetty, (1919) 52 Ind 
Caa 930 (931): 12 Bur L Tim 89. 

(5) Abdul Bary v. Belay at AH, (1917) 37 Ind 
Cas 919 (920) CftL 

(6) Ohandulal Dalsukhram v. Jeshangbhai 
Ohhntalal, (1917) 39 Ind Cas 88 (89): 19 Bom 
L It 112: 41 Bora 402. 

(7) Chhotelal v. Sorab AU Khan, 1925 Oudh 
592 (592): 12 Ondh L J 521: 2 Oudh W N 
372: 89 Ind Cas 17. 

Note 10. 

(1) Hafi Alahamuddin it Oo v. The Eastern 
Japan Trading Oo, 1923 Cal 639 (641): 50 Cal 
215: 79 Ind Caa 242. 


U B R Civ Pro 13, (No.); Sivaswami Sitia 
v. Suliman Dawoodji Pareek, (1905-06) 3 L B 
R 255 (256), (No.). See also the cases cited in 
foot-notes (1) and (2) of Note 7 to S 136. 


(2) Cltundri v. Firm Dina Nath, 1926 Lah 330 
(331): 8 Lah L Jour 125: 27 Pun L R 144: 93 
Ind Cas 361; Sonuisundaram Chettu v. Aluthu • 
veemppa, (1911) 10 Ind Cas 794 (795) : 4 Bur 
L Tim 89; Kanshi Ram v. Hindustan National 
Bank, Ltd. 1928 Lah 376 (378): 106 Ind Cas 
808: if S M Af Ohettiar Firm v. Alaung Sein, 
1931 Rang 279 (280): 9 Rang 561: 135 Ind 
Cas 326. But see Bhai Khan v. Des Raj, (1914) 
25 Ind Cas 771 (772): (1914) 2 U B R 16- 
Surendra Nath v. Bansi Badan, (1916) 36 Ind 
Cus 457 (458): 24 Cal L Jour 533: 22 Cal W 
N 160. 


(3) Gajanan v. Bhaskar, 1926 Bom 278 (278): 
28 Bom L R 380: 94 Ind Cas 116. Sco nlso 
In re R J Abraham, (1869) 6 Bom H C R 170. 


Note 17. 

(1) Nur Aluhammad v. Abiibafcar, (1871) 8 
Bom H C R 29 (No); Kedar Nath v. Suva Yeyana, 
(1878) 1 Cal L Rep 336 (338) (No); Bala 

Ram Alulllck v. E R Solano, (1872) 8 Beng L 
R 885, (No); Kin Kin v. Nga Kyaw We, (1907) 


(4) Alela Alai v. Bishan Das, 1931 Lah 723 
(724): 32 Pun L It 645; 134 Ind Cas 822; 
Zubeda Begam v. Kommanna Kanniah, 1925 Mad 
1100 (1101): 48 Mad L Jour 680: 88 Ind Cas 
430. 


0- 38, R.5, 
Notes 
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profits received by him. 1 An attachment of a debt, does not prevent the creditor 
from suing for the debt. 2 See also Note 16 to 0. 21, R. 46. An attachment 
before judgment without complying with the provisions of R. 5 is ultra vires 
and does not come in the way of an alienation pending such attachment. 8 


19. Money deposited into Court in pursuance of the attachment if 
liable to rateable distribution . —Where money and moveables are attached 
before judgment by several creditors in various suits and they are realised by 
Court before any of them lias obtained a decree, they should be held to the 
credit of all the suits and distributed rateably among all the creditors who 
have obtained decrees, before any of the others apply for payment. 1 Attach¬ 
ment before judgment does not give any priority over another who attaches 
in execution and may lie defeated by a decree-holder who attaches in execution 
and applies for payment. 2 Money paid by a surety after the decree-holder takes 
out execution is also liable to rateable distribution. 3 (See also Notes to 0. 21, 
R. 52 and Note 4 to S. 73.) Where, however, property attached before judg¬ 
ment is released on the defendant giving security of some of the items attached, 
the plaintiff on obtaining the decree is entitled to a preferential right and can 
execute against the security. 4 

20. Vesting order in insolvency how affects attachment before 
judgment.—Where the property of the defendant is attached before judg¬ 
ment and subsequently the defendant becomes insolvent, the attachment will 
not give any priority to the plaintiff over the Official Receiver or Official Assignee 
in respect of such properties. 1 If the defendant pays money into Court as 
security for raising the attachment and subsequently becomes insolvent, the 
plaintiff will not get any charge over the money as against the Official Assignee. 
(Sec also Notes 10 and 14 to S. 64 and the case noted below. 3 ) 


<•o 
of 


21. Right of survivorship if defeated by attachment . —There is a 
nflict of opinion as to the effect of attachment before judgment on the right 
survivorship among members of a joint Hindu family. According to the 


Note 18. 

(1) Pam Ooomar v. Oobindnath Sandyal, 
. i 869) 12 Suth W R 391 (392). 

(2) The Collector of Etavjah v. Belt Maharani, 

t 1892) 14 All 162 (168): 1892 All W N 27 , 
Bell Maharani v. The Collector of E f 18 ^ 

17 \U 198 (211): 22 Ind App 31: 6 Snr o.»l 
P C; Munsoor v. Abhoy, (1917) 40 Ind Cns 816 
■ Mi8): 21 Cal W N 1147. 

(3) Brmst Lai v. Sitaram, 1922 Nag 238 
.239): 68 Ind Cns 188. 

Note 19. 

( 1 ) SitbrinnaniyUM Chrlly v. Sankara Iyer, 19*2 
Mad 23e (236): 15 Mnd Ij W 531 : 1922 Mad 
\V N 262: 31 Mad L Tim 70: 68 Ind Cns 714; 
Mulli Ttlae) v. Rmnaey Devraj , (1909) 3 Inrl Cns 
836 (837) : 13 Cal W N 1177; Srt Rammamk 
v Tincowri Rai. (1869) 4 Bong L R 03 (69): 
13 Sutli W It 9 F B. 

(2) Seivdut v. Srcecanlo, (1906) S3 Cal 639 
/ fl N\. in Cal W N 634; Mehcshar Daa v. Am- 

Prlahad (1915) 29 Ind Cos 622 (623) : 
13 All L J 732: 37 All 578; Naehiappa Chelluir 
v. Subbier, 1923 Mad 505 (509): 44 Mnd L .Tour 


41.3: 17 Mad L W 39u: .32 Mad L Tim 198. 72 
Ind Cas 820: 46 Mad 506; PMonji Shamirt* 
Mietnj v. Jordan, (1888) 12 Bom 400 (406, 407). 

(3) Ghiau Lai v. TodarmaU, 1922 Cal 19 (20): 
26 Cal W N 169: 70 Ind Cas 539. 

(4) Janaki Na oa^mv Jyer y. T S R am 
Iyengar, (1920) 50 Ind Caa 267 (268). H 
L W 0: 1020 Mad W N 204. 

( 1 ) Rampersaitd v. Oallachund, ( 180®) / 10 I 4 ) 
.Tur N S 325 (373); Gamble v. Bfcolaffir. 

2 Bom H C R 146: Damodar Daa v.°«cwt 
ceiver, 1930 Sind 127 (128): 117 Ind Cas 

(2) Errikulappa OkeUy v. The jf. M 89 

nee. Madrae, (1916) 32 Ind Cas 190 (191) • 

Ma<l 003; Promotha Nath v. 12 OO. 

( 1915 ) 31 Ind Caa 573 (574) : 19 Cal W N 1200- 

(3) Anand Chandra Pal v. 

(1870) 5 Beng L R 691: 14 9u,h vesting 

F B [Attachment in execution provlouato vest k 
order under Code of 1859 —Vesting order did 
prevail over the attachment). 
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High Courts of Bombay and Patna, where the judgment-debtor dies after an 
attachment before judgment but before it is converted into an attachment in 
execution, the right of survivorship would prevail over the attachment. 1 The 
High Court of Madras has dissented from the said view and has held that as 
soon as a decree, is passed in the suit the attachment before judgment would 
operate so as to defeat the right of survivorship, and that it is not necessary 
that any steps need be taken for converting the attachment into one in exe¬ 
cution. 2 Where the judgment-debtor dies before decree the attachment before 
judgment will not have the effect of defeating the right of survivorship. 3 See 
also Note 10 to S. 64, ante . 

22. Liability for wrongful attachment.—The general principle is 
that it is not an actionable wrong to institute Civil Proceedings. But pro¬ 
ceedings taken for the arrest of the defendant or for the attachment of his 
property form an exception to the general rule and a suit is maintainable 
for damages for wrongful arrest or attachment. ’• In such a suit the plaintiff 
must show that the defendant was actuated by malice, that the proceedings 
were without reasonable and probable cause and that damages have been sus¬ 
tained thereby. 2 It should also be shown that the attachment was withdrawn 
in plaintiff s favour. 2 * General and special damages may be awarded accord¬ 
ing to the circumstances of the case. 3 

The cause of action for the suit is the date of the wrongful seizure and 
not the date when the seizure is declared wrongful. 4 

See also Note 20 to S. 9; Note 4 to S. 62; and S. 95. 


23. Conditional attachment.—‘‘Conditional attachment” means an 
immediate attachment of a provisional kind conditioned to become plenary if 
security should not be furnished or cause shown according to the terms of the 
order. 1 The power given by 0. 38, R. 5 to make an alternative order direct- 
nig the defendant within a specified time to furnish security or to appear and 
show cause carries with it, as an incident, the power to confirm the order that 
security be furnished. 2 A conditional order of attachment cannot be made 
without at the same time making an order directing the defendant to furnish 
security or to show cause why he should not furnish security; without such an 


Note 21. 

(1) Subrao Manpesh Ohandavarkar v. it aha- 
deoi Mnnji Bliatta, (1913) 21 Ind Cas 330 (331): 
I > Bom L R 848: 38 Bom 105; Sunder Lai v. 
Ilayhunandan Prasad, 1924 Put 465 (467): 3 
Pat 250: 5 Put L Tim 135: 83 Ind Cas 413. 


(2) See cases cited in Foot Note (7) to Note 
13 of S 95 ante. 

(2 a) .V ntish t'humint Bnnarjer v. Munilul, 1932 
'all 821 (822): 36 CnJ W N 447: 59 Cal 


(2) Sankaralinya v. Official Receiver of Tinm- 
vclly, 1926 Mad 72 (77): 49 Mad L Jour 616: 
1925 Mad W N 832: 92 Ind Cas 504; Muthu- 
euamy Ghetty v. Ohunamnial, (1914) 24 Ind 
Cas 320 (320): 26 Mad L Jour 517. 

(3) Muthaiya Chettiar Lckshumanan Chet- 

twr .1931 Mad W N 1015 (1016): 1931 Notes 
24 (b); Ramanayya v. Ranyappayya, (1890) 17 
Mad 144 (145); Sundar Lai v. Raqhunandan 

Prasad, 1924 Pat 465 (467): 3 Pat 250: 5 Pat 
\ J . Tun 135: 83 Ind Cas 413 fThe defendant 
died before decree 1. 

Note 22. 

(1) Devi Ohand v. Alaf Khan, 1895 Pun Re 
o 86. 


(3) Palani Kuo-arasamy Pillai v. Udayar Na- 
dan, (1909) 2 Ind Cas 345 (346): 32 Mad 170. 


,.. (4 > , D J vl Ohand & Co v. Sanji Kapur 

635 < 637 >= 31 Mad L W 675: 
1930 Mad W K 305: 53 Mad 621: 126 Ind Cas 
721: 59 Mad L Jour 859. 


Note 23. 

c,o\ a .. ml i a . r 0 , v ‘ Lt > ai kar, (1880-8)) 5 Bom 

o-l J (044, 646). 

(2) TTafi Muhammadxn & Co v. The Eastern 
fapan Trading Go, 1923 Cal 639 (641): 50 Cal 
79 Ind Cas 242. 


0. 38. R.5, 
Notes 
21—23. 
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0. 38, R.6, 
Note 1. 


order the order of attachment will be invalid. 3 A conditional order of attach¬ 
ment pending the disposal of an application for the appointment of a guardian 
cannot be said to be invalid merely because the guardian proposed subsequently 
comes and states that he is unwilling to act. 4 When, after a conditional order 
is passed under this rule the suit is transferred to another Court the latter 
Court can pass further necessary orders in the matter. 5 . ;•* 

A conditional order has effect only till the defendant shows cause or 
furnishes security/ 1 l! 

24. Appeal—No appeal is provided for, against orders under this 
rule in 0. 43, R. 1. An order made under the provisions of 0. 38, R. 5 is 
not a “Judgment ’ within the meaning of the Letters Patent and is not appeal- 
able as such under the Letters Patent. 1 

25. Forms.—For form of attachment before judgment with order 
to call fcr security see Appendix F, Form 5. 

For form of security see Appendix F. Form 6. 

R. <£>. [S.485.] (1) Where the defendant fails to show 

cause why he should not furnish security, or 
fails to furnish the security required, within 
the time fixed by the Court, the Court may 
order that the property specified, or such por¬ 
tion thereof as appears sufficient to satisfy any 
decree which may be passed in the suit, be attached. 

(2) Where the defendant show’s such cause or furnishes 
the required security, and t lie property specified or any portion 
of it has been attached, the Court shall order the attachment to 
be withdrawn, or make such other order as it thinks ft. 

[3877—S. 485; 1859—S. 84.] 

Synopsis. 

1. Scope of the rule. 3. Appeal. 

2. Property specified—See Notes 1 and 4. Form—See Appendix F, Form No. 7. 

17 to R. 5. above. 


Attachment where 
cause not shown or 
security not fur¬ 
nished. 


“Effect of Attachment.” See R. 5, Note 18. 

A 

1. Sccpe of the rule.—A conditional order of attachment passed under 
it. 5 above has elf eel only until the defendant furnishes security or appears to 


(3) Abdul Karim Dhali v. Nur Muhammad. (6) Kathu Mai v. Kishore Lai, (1914) 23 Ind 
(1930) 57 Ind Cas 907 (908) CaJ. Cab 107 (108) All. 


(4) liatchu Perraju v. Uaehu Venkataratnam, 
1 *.i28 Mad 1 (2): 106 Ind Cas 142. 

(5) Arunarfta/a Nadan v. Kandaawamy PUlai. 
(1910) 8 Ind Cas 746 (746): 1910 Mad W N 
212: 20 M«d L Jour 980. 


Note 24. . -nr 

(1) Mengha Singh v. Sucha Singh, 1»^ 
Rang 267 (268): 4 Bur L Jour 108: 3 Ban? 
307: 90 Ind Cas 995; Ahmed AH ▼. Oladton* 
T Vyllie, (1867) 7 Suth W R «08 (508); 

Prasad v. Narain Das. (1898) All W N 16 (19). 
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0. 38, R.6, 
Notes 
1—4. 


2. Property specified. — See Notes 1 and 17 to R. 5 above. 

3. Appeal. —This rule contemplates orders of two kinds:— 

1. An unconditional order directing attachment under Cl. 1 on the 

defendant’s failure to furnish security or to show cause against 
the order for security, and 

2. An order withdrawing a conditional attachment made under R. 5 

on the defendant furnishing security or showing cause. 

Both these orders arc appealable under 0. 43, R. 1 (g) 1 . But an order j 
directing security to be furnished is not appealable. 2 Similarly where on an j 
application for attachment under R. 5, the Court issued notice to the defend- f 
ant without ordering any conditional attachment and, on the defendant’s show- j 
ing cause, in answer to the notice, the Court dismissed the application, it was £ 
held that the order of dismissal was not one under Cl. 2 of this rule and is there- ; 
fore not appealable. 3 But where the defendant appeal’s in answer to the notice ' 
and gives an undertaking not to alienate certain properties and the petition is 
thereupon closed, it has been held by the High Court of Madras that there is 
an order under this rule from which an appeal lies. 4 

4. Form. — See App. Form No. 7. 


show cause. 1 An unconditional order of attachment under this rule can be 
passed only if the defendant fails to show cause why he should not furnish 
security or on his failure to furnish the security required. 2 The question 
whether there has been a failure to do so is one that must be judicially deter¬ 
mined before drawing up the writ of attachment. 3 

Where, in order to avert an attachment, security is furnished, the Court 
has got power under this rule to cancel the security on cause being shown why the 
security should not be furnished. 4 


Order 38, Rale 6—Note 1. 

(1) Nathu Mai v. Kishore Lai, (1914) 23 
Ind Cas 107 (108) All. 

(2) Sourendra Nath v. Sreemati Tarubala Dasi. 

1927 Cal 354 (855): 31 Cal W N 432: 101 
Ind Cns 9; Abdul Karim Dhali v. Nur Mahomed, 
(1920) 57 Ind Can 907 (908) Cal; Jai Parkash 
v. Basanta Kumari, (1912) 15 Ind Cns 504 

(605) Cal; Nathu Mai v. Kishore Lai. (1914) 23 
Ind Cas 107 (108) All. 

(3) Sourendra v. Tarubala , 1927 Cal 354 

(355): 31 Cal W N 432: 101 Ind Cas 9. 

(4) Lolitkar v. Lolitkar , (1880-81) 5 Bom 643 
(644, 646). 

Note 3. 

(1) Mentha v. Sueha , 1925 Ran? 267 (268): 
4 Bur L Jour 108: 3 Rang 307: 90 Ind Cas 
995; Jhanday Lai v. Sarman Lai, (1899) 21 

All 291 (292): 1899 All W N 68; Chokhey 

Lai v. Sri Kishen , 1932 All 269 (270): 1932 All 
L J 228: 140 Ind Cas 95 [Withdrawal of at¬ 
tachment]; Mir All v. Bihari Lai, (1897) 21 Bom 
273 (278) [Order of attachment]; Haji Moham • 


muddin and Co v. The Eastern Japan Trading 
Oo t 1923 Cal 639 (640): 50 Cal 215; 79 Ind 
Cas 212, (Do.). See also Sourendra Nath Mitra 
v. Sreemati Javubala Dasi, 1927 Cal 354 (356): 
31 Cal W N 432 101 Tnd Cas 9 [Order for 

security and order for attachment combined— 
Combined order is not always proper—If com¬ 
bined order leads to doubt as to competency of 
appeal, benefit of doubt goes to appellant | ; Jai 
Dev Singh v. Jai Singh, 1928 Lab 445 (445): 
107 Ind Cas 276 [An order for attachment before 
judgment which is unconditional must be deemed 
to be an order under O 38, R 6 of the Civil Pro¬ 
cedure Code even though it is stated to he passed 
under R 5]. 

(2) Haji Mohamuddin and Co v. The Eastern 
Japan Trading Co , 1923 Cal 639 (640): 50 Cal 
215: 79 Ind Cas 242. 

(3) Mahendra Narain Saha v. Gurudas Bairaai. 
(1916) 33 Ind Cas 689 (690): 23 Cal L Jour 
392. 

(4) Seetarama Chrttiar v. ScUathammal, (1928) 
Mad W N 125 (127). 
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R. V. [S. 486.] Save as otherwise expressly provided , the 

attachment shall be made in the manner provi- 
attachment. making c j e d f or the attachment of property in execution 

of a decree. 

[1877—S. 486; 1859—S. 85.] 

Synopsis. 

1 Mode of making attachment. 


Attachment before judgment, if becomes one in execution. See It. 5, Note 8. 


1. Mode of making attachment.—This rule provides that the attach¬ 
ment before judgment shall be made in the manner provided for the attachment 
of property in execution of a decree, i.c., in the manner provided in 0. 21. 

Thus an attachment before judgment of immovable property must be 
effected in the manner provided by 0. 21, R. 54 by a prohibitory order. Where 
no such order is passed or published, there is no legal attachment. 1 ; Similarly 
an attachment before judgment of a debt must be made in the manner pres¬ 
cribed by 0. 21, R. 46, and, as in cases under that rule, the Court cannot en¬ 
quire into the truth or genuineness of the debt. 2 See also Note 7 to 0. 21, R. 46. 

Where there is no positive evidence that the attachment was not effected 
in accordance with the law, the Court should give effect to the presumption re¬ 
garding the regularity of official acts. 3 See S. 114 of the Evidence Act, Note 3 
to S. 64 and Note 5 to 0. 21, R. 54. 


An attachment ordered before judgment cannot be treated as a nullity 
merely because it is not completed till after judgment. 4 


R. 3. [S. 487.] Where any claim is preferred to property 


Investigation of 
claim to property at¬ 
tached before judg¬ 
ment. 


attached before judgment, such claim shall be 
investigated in the manner hereinbefore provid¬ 
ed for the investigation of claims to property 
attached in execution of a decree for the pay¬ 


ment of money. 

[!H77—S. 487; 1859—S. 86. See O. 21, R. 58.] 

Synopsis. 


1. Investigation of claims to property 2. Revision, 
attached before judgment. 


Order 38, Rule 


7—Note 1. 

Gouranga Chandra 


(1) Bharat Chandra Pal v. Gouranga vne 
J'hI, 1927 Cal 8*5 (880): 104 Ind Cns 340. 

(2) Ahvar Ayyangar v. Subratnunto fJfta/RRhar, 
1032 Mad 109 (169): 61 Mad h Jour 863: 34 
Mad L W 906: 1932 Mad W N 820: 136 Ind 
Cub 337. 


(3) O L Kicmander v. Benimadhdb 

1931 Cal 763 (766): 58 CaI 598: 134 Ind Caa 

561. 

(4) Rudravaram v. R Venkata St$halya, (*£18) 
48 Ind Cas 232 (234): 24 Mad L Tim 340. 
1918 Mad W N 606: 85 Mad L Jour 887. * 

L W 369: 42 Mad 1. 
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1. Investigation of claims to property attached before judgment.— 
See also Note 6 to 0. 21, R. 63. 

The procedure to be followed in the' investigation of claims under this 
rule is the same as that provided by 0. 21, Rr. 58 to 63, for the investigation 
of claims to property attached in execution of a decree. 1 Thus the claimant 
to a property attached before judgment must show that, at the date of attach¬ 
ment he had some interest in or was possessed of the property attached. 1 "’ If it 
is not possible to decide the question without going into the question of title, 
the Court can go into that question also. 2 Orders passed on claims under this 
rule are governed by 0. 21, R. 63 of the Code. 3 

The Official Assignee of the property of a defendant who has become 
insolvent 4 or the assignee of a decree attached before judgment, 5 can prefer 
a claim under this rule. 


0. 38, R 8, 
Notes 
1 — 2 . 


The omission to object to the validity of the attachment before judg¬ 
ment at the time of the application for such attachment is no bar to such ob¬ 
jection being taken when an application is made for execution of the. decree 
in the suit." 


As to the effect of the dismissal of the suit on the attachment before 
judgment see Note 9 to S. 64, ante and notes to R. 9, infra. 

2. Revision.— An order refusing to release property attached before 
judgment is not revisable inasmuch as another remedy by suit is open. 1 

R. €>. [S. 488.] Where an order is made for attachment o. 39 , R. 9 , 

before judgment, the Court shall order the 
Bemovai of attach attachment to be withdrawn when the defendant 
furnished or suit dis furnishes the security required, together with 
mifsed ' security for the costs of the attachment, or when 

the suit is dismissed. 

[1877—S. 488; 1859—S. 87.] 

Synopsis. 

1- Scope of the rule. 


Revival of attachment. See Note 1, Pt. (1). 


Order 38, Rule 8—Note 1. 

(1) limn Rut inn v. Gobind. (1807) 2 Aprs 
141; George v. Ram Rattan, (1868) 3 Agra 272. 
See also Hashmat Bibi v. Bhagwan Das, ( 1914 ) 
24 Ind Caa 752 (753): 12 All L J 24: 36 All 
65 [Attachment of properties of insolvent—In¬ 
vestigation should bo as provided by the CodeJ. 


(l a) Sushi Dulal Pune v. Nanda Lai Das. 192( 

£ al (162 > : 48 Cal L 594: 115 Ind 

Cas 268. See also Note 6 to O 21, R 58. 

AaiVvTiV. Koer v - Janki Dns Kandhya Lai, 
mo Pat 747 (748): 119 Ind Cas 555: 11 Pat 

o i 5 ° : J 0amnn Sleth Mahomed v. Khanoo- 

Cns 19 v 27 . S1 ? d 114 < 115 > : 98 111(1 

Cas 888. See also Note 20 to 0 21, R 58. 


(3) M S M M Ohettiar Firm v. Maung Sein, 


1931 Rang 279 (280) : 
Cas 326; Bisheshar v. 
29 Ind Cas 622 (624): 
575. 


9 Rang 561: 135 Ind 
Ambika Prasad, (1915) 
13 AH L J 732: 37 All 


(407) T ' lrner V ' Peston 1 { ’ 


(1895) 20 Bom 403 


Ind Cas 938 (939): 6 Mad L Tim 273: 33 Mad 


305 WnST fW" 1 (1911) 10 1,1,1 

•505 (307): 15 Cal W N 795: 38 Cal 448. 


( 1 ) / 
(407): 


Note 2. 

169?“r5 m <I8M » 15 AU 405 
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1. Scope of the rule.— Sub-R, (2) of R. 6 refers to the withdrawal of 
a conditional attachment made under R. 5 while this rule refers to the with¬ 
drawal of an unconditional attachment effected under R. 6, and provides that 
the Court shall order such attachment to be withdrawn where 

(a) the defendant furnishes the security required together with secu¬ 

rity for the costs of attachment, or, 

(b) the suit is dismissed. 

This does not mean, however, that where the suit is dismissal that attach¬ 
ment continues in the absence of an order of withdrawal. Even without any 
such order, where the suit is dismissed, the attachment before judgment like 
all other ancillary and interim orders in the proceedings, falls with it and is 
not revived by the subsequent restoration of the suit or by the dismissal being 
reversed in appeal. 1 On the same principle when a suit abates, the attachment 
ceases and the subsequent setting aside of the abatement has not the effect of 
reviving the attachment. 2 

A files a suit against B and attaches certain properties before judgment. C 
prefers a claim thereto but the claim is dismissed on 28-2-1914; the suit is 
dismissed subsequently but the dismissal is set aside on appeal and a decree is 
passed in the suit. A again attaches the same property in execution of the 
decree. C again prefers a claim to the property and his claim is disallowed on 
2-S-1921. He is entitled to file a suit under 0. 21, R. 63 within one year from 
2-8-1921. It is not barred by his not having brought the suit within one year 
of the former dismissal inasmuch as the attachment came to an end by the dis¬ 
missal of the suit and it was unnecessary to file a suit under 0. 21, R. 63 then. 8 

A claim suit under 0. 21, R. 63 in respect of an attachment before judg¬ 
ment does not abate by reason of the dismissal of the suit in which the attach¬ 
ment was effected. 4 


Attachment /•>■/\>re 
judgment not to affect 
rights of strangers n«r 
bar decree-holder 
from applying for 
sale. 


R. lO. [S. 489.] Attachment before 
judgment shall not affect the rights, existing 
prior to the attachment, of persons not parties 
to the suit, nor bar any person holding a decree 


Order 38. Rule 9—Note 1. 

(1) Italaraju Chetliar v. Masilamani PUlai, 1930 
Mad 514 (520): 31 Mud L W 643: 58 Mud L 
Jour 675: 53 Mad 334: 126 Ind Cas 614 [Over¬ 
ruling 1928 Mad 940); Secthai Ammal v. Nara - 
pan, 1928 Mud 976 (977): 1928 Mad W N 

710: 113 Ind Cus 63; Ham Chand v. Pilam Mai. 
(1888) 10 All 506 (511, 513): 1888 All W N 
195; Abdur Rahman v. Amir, (1918) 45 Cal 

780 (784): 22 Cal W N 927: 44 Ind Cas 229; 
Shaik Mohidecn v. Shaikh Ahmed IJonnein , (1870) 
14 Suth W R 384 (385); Sailcsh Ohandra v. 
Joychundra Roy t 1925 Cal 1147 (1148): 87 Ind 
Cas 756; Protap Chandra Hope v. Sarat Ohandra 
Oanyupadhyaya, 1921 Cal 101 (103): 25 Cal W N 
544: 33 Cal L Jour 201: 62 Ind Cas 348; 
Snsirama Knmari v. Meherban Khan, (1911) 9 
Ind Can 918 (920): 18 Cnl L Jour 243; Manny 
Jia Kin v. Ma Pica Thin, 1929 Kang 94 (94): 


116 Ind Cas 473; Muneckjee v. R M 
Firm. 1927 Rang 310 (311): 5 Rang 492 : 10* 
Ind Cas 540; Pindi v. V Tha Ma, 1981 Kan* 
281 (282, 283): 9 Rang 472: 134 Ind Cafl 
See however Ohhotey Lai v. Sohrab Ali, 1925 Onon 
592 (592) : 12 Oudh L J 521: 2 Oudh W N 87-5. 
89 Ind Cas 17 [Security bond by surety for am 
compliance by judgment-debtor—Dismissal tor u 
fault—Restoration—Surety’s liability continues J. 


(2) JoiUth Ohandra Stn v. 
1928 Cal 234 (235): 47 Cal 
Ind Cas 164. 


Harchandra Saha, 
L Jour 282: 109 


(3) Sail,-eh Chandra v. Joy Ohandra Roy, 1925 
Cal 1147 (1148): 87 Ind Cas 756. 

(4) Ramaswami Ohetty v. Alayiri Ohetty, (l® 1 ®) 
27 Ind Cas 800 (800) Mad. 


I. 


Attachment Before Judgment 


2743 


against the defendant from applying for the sale of the property 
under attachment in execution of such decree. 

[1877—S. 489; 1859—S. 89.] 

Synopsis. 

1. Eight of third persons not affected by 3. Effect of adjudication on attachment 

attachment before judgment. before judgment—See Note 20 to 

2. Other decree-holders’ rights to execute E. 5 and Note 14 to S. 64, ante. 

their decree not affected. 


Attachment before judgment and right of to E. 6 . 
survivorship in Hindu law. See Note 21 


1. Rights of third persons not affected by attachment before judgment. 

—An attachment before judgment docs not affect the rights of persons not 
parties to the suit. Thus a stranger to whom the property has been transferred 
before attachment 1 or a receiver of the property who is not a party to the suit 2 
is not affected by the attachment. Where an agreement for sale has been en¬ 
tered into in respect of a property before the attachment thereof, the right of the 
purchaser to have the conveyance executed is not affected by the attachment. 3 
A puisne mortgagee has a charge over the surplus sale proceeds in Court after 
tlie property was sold at the instance of the prior mortgagee. He is not affect¬ 
ed by an attachment before judgment effected subsequent to the mortgage. 4 

As to the effect of attachment on the right of survivorship in a joint 
Hindu family see Note 21 to R. 5. 


2. Other decree-holders’ rights to execute their decree not affected.— 
It has been seen in Note 5 to S. fi4 and Note 11 to O. 21, 11. 54 that an attach¬ 
ment does not confer any title, charge, lien or priority in the property in favour 
of the person attaching it. It will not therefore, prevent the property from being 
attached and sold in execution of any other decree against the same judgment- 
debtor. 1 Where A attaches before judgment money deposited in Court to 
satisfy B’s decree, he does not thereby get any right or title to the money and 
cannot apply to the Court holding the money for payment. He must apply 
for execution of his decree and for transfer of the monev to his own suit. 2 


Order 38. Buie 10—Note 1. 

(1) Chindha Rupla PatU v. Chhayanlal Shivatal 
Shetti, 1028 Horn 545 (546): 30 Bom L R I486; 
Ebrahim Tlaji Mahomed v. Noor Mahomed , 1081 
Rang 49 (50): * Rang 404: 128 Ind Cas 830 
| Mortgage). 

(2) Nadir Shaw Jamnhedfi Mody v. Purshotlam * 
dus Ganpu* Das (hijjar. 1929 Bom 279 (280): 
31 Bom L K 320: 118 Ind (’as 694. 

(3) Deoki Nandan Sinyh v. Jawnd JJunsain , 
1928 Pat 199 (200): 9 Pat L Tim 5: 106 Ind 
Cas 356; Madau Mohan De Sarkar v. Rebati 
Mohan Poddar, (1916) 34 Ind Cas 953 (954): 
23 Cal L Jour 115: 21 Cal W N 158. See 
also Note 15 to S 64 for a ftiller discussion. 

(4) Prabhala Naranimha Somayajulu Garu v. 
Muthury Somappa, (1916) 32 Ind (’as 044 (945) 
Mad. 

Note 2. 

(1) Binhenar Dan v. Ainbika, (1915) 29 Ind 
Cits 622 (623): 13 All L J 732: 37 All 575; 


Vishnu Dhoaddev Palkar v. Rampratap Daulatram 
Marwadi, 1921 Bom 219 (219): 45 Bom 360: 
59 Ind Cas 713: 22 Bom L R 1407; Madhusudan 
v. Ranh Mohan, (1915) 30 Ind Cas 38 (39): 
21 Cal L Jour 614; Sewdut v. Sree Canto , (1906) 
33 Cal 639 (643) : 10 Cal W N 634. R C No 11 
of 1871 (1870-71) 6 Mad H C R 135 (136); 
liar nandan Marxoari v. Pran Nath Ray. 1921 Pat 
409 (409): 1921 Pat II C 205: 2 
Pat L Tim 240: 61 Ind Cas 922; Cansim v. 
Abdul Kadtr . 1926 Rang 85 (87): 91 Ind Cas 
93 [Under the Code of 1859, the creditor who 
first attached was entitled to priority, nee Note 
2 to 8 73 and the following cases Duarka Nath 
Shaw v. Pran Krinto Pal t Bourko O C 260; 
Juyyer Nath v. Innurchunder, Bourko O C 146; 
Lutchmeeput v. Kenaram . 1 Ind Jur N S 393; 
Bourko O C 92; Narn\)iydas Multanchand v. Naha- 
nubai and Sumarmal Joharimal v. Nahanubai, 
( 1870) 7 Born II C (O C) 183. 


• 2 ) Ramanatha Chettiar v. Karuppaya Nadar, 
^ a<1 1104 < 11Q 5): 51 Mad L Jour 436 : 
1926 Mad W X 683: 97 Ind Cas 1020. 


0 38, R.10, 
Notes 
1 — 2 . 


0 38.R.10- 
Note 3. 

0.38,R.ll, 

Notes 

1 - 2 . 
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Sch. 


3. Effect of adjudication on attachment before judgment^_ See Note 

20 to R. 5 and Note 14 to S. 64, ante. 


R. 


11. [S. 490.] Where property is under attachment 

by virtue of the provisions of this Order and a 
decree is subsequently passed in favour of the 
plaintiff, it shall not be necessary upon an ap¬ 
plication for execution of such decree to apply 
for a re-attachment of the property. 

[1877—S. 490.] 

Synopsis. 


Property attached 
before judgment not to 

he re attached in exe 
cution of decree. 


1. Legislative changes. of attachment. 

2. Scope of the rule. 4. Objection that property is not attach- 

3. Re-attachment, if operates as waiver able can be raised after decree. 

1. Legislative changes:— 

The words “upon an application for the execution of such decree to apply for a 
re-attachment of the property*’ have been substituted for the words “to 
re-attaeh property in execution of such decree”. The words “upon an 
application” make it clear that after decree the plaintiff must apply liko 
any other execution creditor. 

2. Scope of the rule.—Where ail attachment before judgment has been 
made the decree passed in the suit does not determine the attachment. It, 
therefore, continues to remain in force in the absence of a specific order of the 
Court raising it. 1 Upon an application for execution of the decree, it is not 
necessary to re-attaeh the properties. 2 


But as has been seen in Note 10 to >S. 73 an attachment before judgment 
confers no right on the party who obtains the attachment, and he will not thcie- 
by become entitled to get rateable distribution under S. 73 unless, like other 
decree-holders, he applies for execution after getting his decree. 3 


Order 38, Rule 11—Note 2. 

( 1 ) Shivlal Qulahchand v. J uniram Sadash ii\ 

1928 Bom 444 (440): 30 Bom h R 1130; Ra- 
.'(ippa I'iUni v. Doraiswatni Rcddutr, 1925 Mad 
1041 (1043): 49 Mad L Jour 88: 1925 Mad 

\\ r N 486: 90 lnd Chs 545; Ueramba Nath Bando 
Padhya v. Surendra Nath Mitra, (1919) 53 
lnd Cas 20 (30): 1919 Pat H C C 405: Gatin 
Singh v. Janyi Lai , (1899) 20 Cnl 531 (534). 

(2) Ardeshir Nuxeerwanfi Doosahhoy v. Usman 

Coni Menon, 1929 Bom 4 55 (455) : 31 Bom L 
R 1101; Sarkiett v. Jiudhoo Bacc, (18G9) 1 N W 
1> II C 172; Sherinivas v. Hart, 1929 Bom 321 
(323): 31 Bom L R 052: 53 Bom 543: 119 
I ml Cas 709; Chindhu Rnpla Pa til v. Chhayan • 
lot Shivulnl. 1928 Pom 545 (547): P allot! ii r. 
Edward Vuuyhan, (1888) 12 Bom 400 (405); 
Finn of Ohuitavya Krishna Handed v. Jagat Chan¬ 
dra Banikya. 1927 Cal 240 (212): 44 Cnl L 
Jour 553: 99 lnd Can 895; Sewdut v. Srcr Canto, 
(1906) 33 Cal 039 (643): 10 Cal W N 034: 
Bhanwan Chandra v. Chandra Mala, (1902) 1 

Cal L Jour 97 (100): 29 Cnl 773: 0 Cal W K 
lx v i i (S N); .1 r an nr Imln in V. Iluii Shcck, 
(1910) 7 Tin) Chk 850 (857): 8 Mad L Tim 220: 
i 1910) Mad W N 088: 34 Mad 25; Ramanwami 
Vdayar v. Ohakrapany Chcltiar, (1907) 17 Mad 


. .Tour IS* (489): .1/ until n Sahib v. n«n/omM 
I rooks, (1871-74) 7 Mad H C 847 (848), Dro 
ati Bibi v. Ram Raj Pal, (1909 >8 I«4jj 
1 (32): C All L J 703: 31 All 527 ; VettaMn 
sari v. Sivffnanam Asan, 1925 Mad 49 (49). 
4 Mad L T 193: 7«J l 0 917; ** 

halam v. Periaswami, 1921 Mad 163 (167). 
lad 902: 41 Mad L Jour 252: 14 Mad D ' 
45: 1921 Mad W N 569: 70 Iu £ Cas 4^9 
lari Lai v. Nathu Ram, 1921 Put 140 (141). 

Pat L Jour 332: 2 Pat L Tim 719 : 62 lnd 


ns 

lad 


It La JOUr 00-6; 6 1Q24 

33; Many am Surayya v. Sankavallo , « 

«« 210 (211): 47 Mad 176: 45 Mad L Jour 
> 2 : 19 Mad L W 20: 79 lnd Cas 779. 
llowiug cases aro no longer law Sri Komm* 
Ik v. Tincouri Rai. (1869) 4 Bang L R■ ®J 
in >: 13 Suth w it 9 F B; m SaUhaV'an 

Sahoo Iianarsec Das, (1870) 2 K " ? 

>5. 

(3) BWicshnr Das v. Ambika PertJiad, 

> lnd Cos 622 (623): 13, All L J W • 

II 578; A runachnlam Ohettxar v. Hajt 
,-era. (1910) 7 lnd Cn* 856 (857): 8 Mad b 

ini 226: 1910 Mad W N 688: 34 Mad 25. 

mara Veera ln ia v. ^.nnntnfljni O hett ’' , . R [ 19 P ah on ji 
ad 502 (504): 4 Mad L Tim 848, yauonj 
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3. Re-attachment, if operates as waiver of attachment.—If an attach¬ 
ment is made before judgment it does not terminate with the decree unless 
there is proof of an intention on the part of the plaintiff to abandon it. The 
mere fact that the properties were re-attached after judgment is no proof of 
such abandonment. 1 ' 

4. Objection that property is not attachable can be raised after decree. 

—When attachment before judgment is asked for, the defendant is not bound 
to take exception to the validity of the attachment on the ground the property 
is inalienable. He could take such objection when an application is made for 
execution of the decree passed in the suit. 1 


R. 1 2. [New.] Nothing in this Order shall be deemed to 


Agricult ural produce 
not attachable before 
judgment. 


such produce. 


authorize the plaintiff to apply for the attach¬ 
ment of any agricultural produce in the posses¬ 
sion of an agriculturist, or to empower the 
Court to order the attachment or production of 


R. 1 3. [New.] Nothing in this Order shall be deemed to 

small cause court em P owcr any Court of Small Causes to make 
not to attach immove an order for the attachment of immoveable 

able property. 

property . 

Synopsis. 

1. Attachment of immoveable property — Small Cause Courts. 


1. Attachment of immoveable property -Small Cause Courts.—As has 

been seen in the Notes to S. 7, ante , that before Act, I of 1926 was passed it had 

been held that an attachment of immoveable property before judgment could 

be passed by a Small Cause Court. 1 This rule newly introduced in this order 

now makes it clear that such an order cannot now be passed bv a Small Cause 
Court. 2 


It has been held in the undermentioned case- that Act. T of 1926 operates 
retrospectively and that an order for conditional attachment before judgment 
made before the Act came into force cannot be confirmed and made absolute 
after the Act came into force. 


v. Edward Vaughan Jordan , (1888) 12 Bom 400 
(400); lintloo Khan v. Oomani Singh, (1909) 
3 Ind Cas 836 (837): 13 Cal W N 1177; Sewdut 
Roy v. Sreecanto Maity, (1906) 33 Cal 639 
(643): 10 Cal W N 634; Sri Rammanik v. 
Tincowri Rai, (1869) 4 Bong L R 63 (67): 13 
Suth W R !> P B. 

Note 3. 

(!) Shi math v. Seherudin, 1929 Cal 465 
(467): 56 Cal 416: 119 Ind Cas 113; Ko.ntri 
Suraparaju v. Man dap aka Narasimham, (1915) 
26 Ind Cas 81 (82): 1 Mad L W 932; At war 
Ohetty v. Povala Varadappa Nairker, (1912) 16 
Tnd Cas 387 (387) Mad; TTenamba v. Surendra, 
(1919) 53 Ind Cas 20 (30): 1919 Pat IT C C 

c.p.c.—344 


465. 


note 


Ratt mvani. (1011) 10 Ind Cns 
305 (306): 15 Cal W N 795: 38 Cal 449. 

Order 38. Rule 13—Note 1 . 

(1) See also Kanchedi v. Kanchedi, (1918) 43 
n.d Ca S 123 (124): 14 Nag L It 1 . See eases 
Citod in foot-note (3) to Note 6 of S 7. 

(2) Sen Note 2 to S 7. ante. 

Muthukruhna Pillai v. Ayya*wa>„i Aiuar. 
1928 Mad 1173 (1174): 55 Mad L .Tour 382: 
28 Mad I, W 344: 113 Ind Cas 416. 


0.38, R.ll, 
Notes 
3-4. 


0.38, R.12. 


0.38, R.13, 
Note l. 
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0. 39, R l. 


ORDER XXXIX. 

Temporary Injunctions and Interlocutory Orders. 

Temporary Injunctions. 

°* ses in R- 1 • [S. 492.] Where in any suit it is 

temporary injunction J 

may be granted. proved by affidavit or otherwise— 

(a) that any property in dispute in a suit 5 is in danger 
of being wasted, damaged or alienated by any party to the suit, 6 
or wrongfully sold in execution 10 of a decree, or 

(b) that the defendant threatens, or intends, to remove 
or dispose of his property with a view to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain 
such act, or make such other order for the purpose of staying 
and preventing the wasting, damaging, alienation, sale, removal 
or disposition of the property as the Court thinks tit, until the 
disposal of the suit or until further orders. 16 

[1877—8s. 492, 503, 504; 1859—S. 92. See S. 45 of the 
Supreme Court of Judicature Act, 1925 and R. S. C., 0. 50, R. 6.] 

Local Amendments. 


ALLAHABAD. 

Delete the word “sale” after the words “damaging, alienation”. 

NAGPUR. 

In Cl. (a), omit the words “or wrongfully sold in execution of a decree”. 

Omit the word “sale”, and after the words “further orders” insert the 
following proviso: — 

“Provided that, if it appears to the Court that the property in suit is in danger 
of being wrongfully sold in execution of a decree, the Court may also by 
order grant a temporary injunction restraining the Court executing t e 

decree from confirming the sale held in execution of the decree until t e 

disposal of the suit or until further orders.’' 

OUDH. 

In R. I, delete- the words “or wrongfully sold in execution of a decree” in Cl. (<U 

and delete the word “sale” after the words “damaging, alienation”, and add the fo ow- 

ing proviso to the rule: — 

“Provided that, if it appears to the Court that the property in suit is 
danger of being wrongfully sold in execution of a decree, the Court may also 
by order grant a temporary injunction restraining the Court executing ® 
decree from confirming the sale, held in execution of the decree until t e 
disposal of the suit or until further orders.” 

RANGOON. 

hi Ul. (fi) ot' R. 1, the words “or wrongfully sold in execution of a decree” aha 
be deleted. 

Tn the last sentence of R. 1, the word “sale”, occurring between the words 
“alienation” and “removal”, shall be deleted. 
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Synopsis. 


1. Legislative changes. 

2. Injunctions, temporary and perpetual. 

3. Scope and principle of the rule. 

4. Applicability of the rule to probate 

proceedings. 

5. “Any property in dispute in a suit.” 

6. “In danger of being wasted, damaged 

or alienated by any party to the 
suit.” 

7. Injunctions in respect of judicial pro¬ 

ceedings. 

8. Right to worship. 

9. Religious office. . 

10. “Wrongfully sold in execution of a 

decree.” 

11. Execution of decree of Revenue Court. 

12. Disposal of property in fraud of cre¬ 

ditors. 


13. Against whom injunction can be 

granted. 

14. Injunctions will be granted only in any 

Suit. 

15. Injunction in suit for declaration only. 

16. Duration of temporary injunction. 

17. Effect of temporary injunction. 

18. Breach of injunction. 

19. Injunction to restrain marriage. 

20. Appeal. 

21. Revision. 

22. Powers of High Court—General. 

23. Power to restrain party from proceed¬ 

ing with suit in another Court. 

24. Power to stay proceedings pending in 

subordinate Court. 

25. Form of temporary injunctions. 


Breach of contract^-Suit for. See Note 2. 

F.-N. (7) and Note 3, F.-N. (6). 
Criminal proceedings—Stay of. See Note 
24, F.-N. (1). 

Defendant residing outside jurisdiction, but 
having property within jurisdiction— 
Power to issue injunction. See Note 13, 
F.-N. (4). 

Delay in applying for injunction—Effect of. 
See Note 3, Pt. (13). 

Dismissal of suit—Whether injunction sub¬ 
sists after. See Note 16. Pt. (2). 
Notice. See R. 3. 

Order of the High Court—Appeal from. 

See Note 20. Pt. (6). 

Powers of High Court to restrain acts 
of public functionaries. See Note 13, 


Pts. (7) and (8) and Note 22, F.-N. (1). 

Preventing obstruction to rights of pro¬ 
perty—Suit for. See Note 3, F.-N. (6) 
and Note 5. 

Proper Court to grant injunction. See Note 
14, Pt. (2). 

Restraining defendant from using a trade¬ 
mark—Suit for. See Note 3, F.-N. (7). 
and O. 39. R. 2, Note 4, Pt. (2). 

Restraining execution of decree—Suit for. 
See Note 7, F.-N. (1) and Note 7, 

Pt. (6) and Note 10. 

Suit by reversioner to prevent waste by a 
Hindu widow. See Note 6. F.-N. (4). 

Terms- -Power to put the applicant on. See 
Note 3, F.-Ns. (6) and (15). 


1. Legislative changes. — 

In the last paragraph of the rule, the words “(or refuse such injunction or other 
order)” which occurred at the end of the old section have been omitted and 
the words “until disposal of the suit or until further orders” have been 
newly added. 


2. Injunctions, temporary and perpetual.—An injunction is a judicial 
process whereby a party is required to do, or to refrain from doing, any parti¬ 
cular act. 1 It is in the nature of a preventive relief granted to a litigant 
quia timet , i.c., because he fears future possible injury. 2 Its main purpose 
is to preserve the subject-matter of the suit in status quo for the time being. 3 


P 15. 


Order 39, Rule 1—Note 2. 

(1) See also The Firm , Raghbir Singh J as mint 
v. Narayan Singh, 1923 Lah 48 (50): 72 Ind 
Cas 569 [An order to a defendant to prepare 
an inventory and to keep accounts is an order 
under thin rule]. 

(2) Woodroffe’s Law of Injunctions, 3rd Ed, 


(3) The Lahore Electric Supply Co. Ltd v. 
Bombay Motor Cycle Co. (1922) 67 Ind Cas 743 
<743): 107 Pun L R 1919 [It must not there¬ 
fore go further and create a totally new state of 
things]. 


0. 39, R.l, 
Notes 
1 — 2 . 
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Notes 
2—3. 


SCH. 


Injunctions are of two kinds, temporary and perpetual. A perpetual 
injunction restrains a party for ever from doing the act specified. It is regu¬ 
lated by Ss. 54 to 57 of the Specific Relief Act, I of 1877, 4 and can be granted 
only by a decree passed after the hearing of the suit on the merits. A tempo¬ 
rary injunction, on the other hand, enures only until the disposal of the suit 
in which it is granted or until the further orders of Court. It is regulated by the 
provision of 0. 39 of the Code 0 and can be granted on an interlocutory appli¬ 
cation a I any stage of the suit. Although temporary injunctions are regulated 
by the Code, the general principles governing their grant have been held to 
be the same as those governing the grant of perpetual injunctions 6 though in 
the undermentioned case, 7 the rule was held to be too broadly stated. An in¬ 
junction whether temporary or perpetual, compelling a party to do a particu¬ 
lar act is called a mandatory injunction. In a Bombay case, 8 Beaman, J., doubt¬ 
ed whether a mofussU Court in India had power to issue a temporary injunc¬ 
tion in a mandatory form. Such a power has, however, been recognised in the 
undermentioned cases. 0 

3. Scope and principle of the rule. —This rule lays down the circum¬ 
stances under which a temporary injunction can be granted, 1 and unless those 
circumstances exist, a Court has no jurisdiction to grant it. 2 But the fact that 
those circumstances exist, does not compel the Court to grant it in all cases 
inasmuch as the rule only says that in the cases mentioned therein, the Court 
may grant an injunction. Thus, the granting of an injunction under the rule 
is purely within the discretion of the Court. 8 This discretion, however, should, 
like other cases of discretion vested in Courts, be exercised in accordance with 
reason and on sound judicial principles. 4 

What, then, are the principles which govern the exercise of the discre¬ 
tion conferred by this rule? They are set out in the undermentioned cases 5 
and are 1o the effect that a person who seeks a temporary injunction must satis- 
fv the Court:— 


M) Ram Sadhan v. Mathura Mohan, 1925 

Cn\ 233 (235): *1 Ind Cas 2. 

(5) Ram Sadhan v. Mathura Mohan , 1925 

Tnl 233 (235): 81 Ind Cab 2. 

(6) Nussertvanji Mervtanji Panday v. Gordon, 

(1*81) (5 Horn 266 (279): 7 Ind Jnr 535; 

Malik Sahara Khan v. Ahmad Khan, 1899 Pun 
Ho No 57. But Ree District Board of Farrulha - 
had V. fkhlaquc Husain. 1933 All 86 (88); 1932 
All L J 803 [Conditions and principles applicable 
i<> perpetual injunctions nndor the Specific Rolief 
A«t are not applicable to temporary injunctions 
under the Code]. 

(7) Suhha Naidu v. TIa)i Badsha, (1903) 26 
Mad 168 (175): 13 Mud L Jour 13 (Suit for 
breach of contract]. 

(8) Rasul Karim v. Pirnbhai Amirhhai, (1911) 
2 1 Ind Cas 625 <626, 627. 628 and 629): 16 

Itom Is U 288: 38 Bom 381. 

(9) Clift inset/ Bhimji v. Jamna Fiottr Mills Co. 
(1915) 28 Ind Cab 121 (122): 16 Bom L R 
5(i(5 • Firm of Ifaraon Brothers v. Coiuasji Brzonji 
Ayha, 1926 Sind 201 (202): 94 Ind Cas 810. 

Note 3. 

(1) Lalbharathi v. Panchayat Akhada. (1928) 


110 Ind Cns 621 (622): 1928 Notes 18 («) I 
Mun Mohinrc Dossse v. Iehamoyee Dossec , (1870; 
13 Suth Vf R 60 (60). 


(2) Tita Rom v. Cohen, (1906) 33 Cnl 203 
218 >• 32 Ind A Dp 185: 7 Rom T, H 920: 9 
rial W N 1073: 2 Cnl L Jour 408: 15 Mad u 
four 379: 3 All T, .T 59: 8 Sar 908 P C: «u» r ®* 
nnnia Nation nr v. Yenyw Iyer, (1908) IS w«(l y 
four 302 (301) : 4 Mad L Tim 91; Karon Chand v. 

I fahamf Bahadur Sinrjh. (1917) 38 Ind CM 48 
4«J): 1 Pat L Jour 560; 3 Pat L W 98 [Ripht 
i» worship—Injunction to restrain plnintiff iron* 
►reventinp defendants entering and worshipping in 
erf n in tr»mnlosl. 


(3) Drntrsche Dampschif Fahirts V. P***Z n % 
Ilihhani. Finn of, 1925 Sind 347 (348): 89 Ind 
Cns 321. 


1 4) Subba v. TTafi Badsha. (1903) 26 Mad 
1(18 (174); Kanshi Ram v. Sharf Din, 1922 I<nn 
3r.fi (356): 66 Ind Cas 161; District Board, of 
Farmlhabad v. Jkhlaque ITusain, 1933 All 
(90): 1932 All L J 803. 


(5) Ismail v. TayabaUi Essaji, 1929 Sind 182 
(190); Daily Ornette Dress, Ltd v. Karacni 
Municipality, 1930 Sind 287 (288): 127 Ind 

Cns 690. 


I 


Temporary Injunction 


2749 


Firstly that there is a seriou s question to be tried in the suit and that 
on the facts before the Court there is a probability of his being 
entitled to the relief, asked for by him. 

Secondly that the Court s interference is necessary to protect him from 
that species of injury which the Court calls irrepa rable, before 
his legal right can be established on trial, and 

Thirdly that the comparative mischief or inconvenience which is likely 
to issue from withholding the injunction will be greater than 
that which is likely to arise from granling it. 


The first of the above conditions is what is generally termed “a prima 
facie case.” In other words, the prima facie existence of a right and its in¬ 
fringement are the first condition for the grant of a temporary injunction 6 


(6) Bahadur Singh v. Seth Uukumchand, 1923 
Pat 209 (211): 4 Pat L Tim 48: 71 Ind Cas 
11; Amolak Ram v. Sahib Singh , (1895) 7 All 
550 (553): 5 All W N 128; Shadi Ram v. Abdul 
Ali, (1904) 1 All L J 527 (528) [Court can put 
the applicant on terms to abide by the order) ; 
Bhikaji Sabaji v. Bapu Saju, (1875-77) 1 Born 
550 (554) [Suit in respect of breach of agree¬ 
ment); Shankar v. Sadashiv, (1905) 7 Bom L R 
925 (927); Kalulas v. Probal Chandra, (1913) 18 
Ind Cas 394 (397): 17 Cal W N 964; Begg 
Dunlop and Co v. Satish Chandra , (1920) 54 Ind 
Cas 862 (866): 23 Cal W N 677: 29 Cal L 
Jour 584: 46 Cal 1001; TJpendra Nath Brahma- 
chart v. Union Drug Co, Ltd , 1926 Cal 837 
(841): 43 Cal L Jour 405: 95 Ind Cas 667; 
Kanshi Ram v. Sharf Din, 1922 Lah 356 (356): 
66 Ind Cas 161; Sunder Singh v. Ram Saran 
Dae, 1923 Lah 227 (228): 5 Lah L Jour 262: 
81 Ind Cas 322; Mt Ishri v. Shib Ram . 1923 
Lah 239 (241): 71 Ind Cas 743; Rameshwar 
Das v. Yakinuddin Khan, 1924 Lah 633 (633- 
634): 75 Ind Cas 428; Ram Rakhi v. Brij 
Bhusan, 1928 Lah 235 (236): 29 Pun L R 50: 
110 Ind Cas 118; Nawal Kishore Khairati Lai 
v. Santosh Singh , 1930 Lah 108 (109): 123 Ind 
Cas 527: 31 Pun L R 587; Muttaya v. Sivaraman , 
(1883) 6 Mad 229 (237): 7 Ind Jur 240; Siva¬ 
raman v. Muthaya , (1889) 12 Mad 241 (249): 
16 I A 48: 5 Sar 331 P C [Suit to prevent 
defendants from obstructing the plaintiffs in the 
enjoymont of a tank); Vathiar Ramanuja Aiyan- 
gar v. Aianachariar, (1912) 17 Ind Cas 219 

(220): 23 Mad L Jour 316; Kenneth Arthur 
II HI v. Ran fan Bardhan, 1924 Pat 526 (527) : 
5 Pat L Tim 196: 75 Ind Cas 859; Sheodhar 
Prasad Singh v. Ramasaroop Singh, 1926 Pat 
318 (319): 7 Pat L Tim 337: 96 Ind Cas 623; 
Deotsche D Q Uansa of Bremen v. Pestonji 
Bikhaji, 1925 Sind 347 (348): 89 Ind (‘ns 321; 
Preston v. TaicIc, (1884) 27 Ch D 497 (506): 33 
W R 317 (C A); fol: 18 Ind Cas 394, Ref: 7 Bom 
L U 319: 17 Cal W N 964; Relied upon 16 Ind 
Cun 359 (361); Maharajadhiraj Sir Rameshwar 
Singh Bahadur v. Kumar Ganganand Singh, 1925 
Pat 337 (338): 5 Pat L Tim 121: 1 Pat L R 
(Civ) 462: 75 Ind (’as 381 [On an application 
for a temporary injunction to restrain a sale in 
execution of a decree, pending a suit, the appli¬ 
cant must show n prima facie case); Vithal v. 
Dawoo, 1931 Nag 106 (107): 127 Ind Cas 345 
[In a suit by the sons for partition and declara¬ 
tion that the debts incurred bv the father were 
illegal and immoral, and so not binding, where 
the sons applied for a temporary injunction to 
stop the salo threatened by some of the creditors, 
the chief ground for granting or refusing an 
injunction in such a case was held to be whether 
the plaintiffs have or have not a bona fide claim 1; 
Oanga Singh v. Prithi Chand Lai, 1922 Pat 34 
(36): 1 Pat 356: 4 Pat L Tim 10; 69 Ind (Vs 


891 [Suit on basis of compromise decree not 
binding on minors—Compromise apparently bene¬ 
ficial to minor—Injunction to restrain the decree 
from being executed cannot be granted); Bhabhir 
kan Singh v. Ohakradhar Pershad, (1911) 9 Ind 
Cas 227 (228) Cal [Suit by minor to impeach 
a decree on ground of fraud—Application for 
injunction to restrain execution pending suit— 
field, that the bona fides of tho suit should be 
looked into before granting the injunction] ; But- 
chamma v. D Ponnama, 1925 Mad 896 (896): 
21 Mad L W 698: 91 Ind Cas 307 [Order grant¬ 
ing injunction without finding of possession or 
of danger of waste is unsustainable—Existence of 
allegation in affidavit is not enough] ; Subramania 
Nayanar v. Vengu Iyer, (1908) 18 Mad L Jour 
302 (304): 4 Mad L Tim 91 [S 493 of Civil 
Procedure Code has no application when tho de¬ 
fendant is in possession and the plaintiff out of 
possession, and a Court will be acting without 
jurisdiction if it grants an injunction in favour 
of plaintiff out of possession out of the property 
in dispute); Abdul Rahim v. Raghbir Chand, 
1929 Lah 161 (163): 112 Ind Cas 689, (Do.); 
Sewaram Singh v. Sardarni Maya Devi, 1925 
Lah 167 (168): 80 Ind Cas 727 [Though an 
injunction will lie refused where plaintiff is out 
of possession, an injunction can be granted even 
in such a case where the threatened injury will 
be irreparable); Prammotha Nath Roy v. Jagan - 
nath Kishore Lai Singh, (1912) 16 Ind Cas 359 
(360) : 17 Cal L Jour 427 [Pending a suit for 
the specific performance of an agreement to grant 
a lease of certain property to the plaintiff, the 
Court should grant a temporary injunction to 
restrain the defendant from granting the lease of 
tho same property to any other person during 
tho pondency of the litigation); Sadhukhan v. 
Birendra Nath Dutt, (1920) 57 Ind Cas 847 

(848) Cal [A temporary injunction will bo 
granted to a plaintiff restraining defendants from 
selling property to a third person during the 
pendency of a suit for specific performance of 
contract for sale, where permission necessary to 
sell the property was obtained owing to certain 
facts not being brought to the notice of tho Court 
granting it); Bishambar Nath Jaithy v. The 
Municipal Committee, Delhi, 1926 Lah*589 (590): 
96 Ind ('as 286 [The rule that before the issue 
of a temporary injunction, the Court must satisfy 
itsHf that the plaintiff has a prima facie case, 
does not mean that the Court should examino the 
merits of the case closely and come to a conclu- 
sion that tho plaintiff has a case in which he is 
likely to succeed, but only has to see that on tho 
face of it, the person applying for an injunction 
has a case, which needs consideration and which 
18 not bound to fail by virtue of some apparent 
defects); EUetion Officer v. Abdul Ghani, 1923 

Lah , 'i l7 v (48) : 79 lml Ca8 233 f No injunction 
should be granted where its effect would be to 
virtually decide the suit for plaintiff] ; Danish 


0 39, R. l. 
Note 3. 



2750 


Temporary Injunction 


0.39, R. 1, 
Note 3. 


f 


Sen. 


But the existence of a prima facie case is not by itself sufficient. The appli- 
, cant should further satisfy the second condition by showing that irreparable 
1 injury will accrue to him if the injunction is not granted 7 and that there is no 
other remedy open to him by which he could protect himself from the conse¬ 
quences of the apprehended injury. 8 “Irreparable injury”, however, does not 
mean that there must be no physical possibility of repairing the injury but 
means only that the injury must be a material one, i.e., one, that cannot be 
adequately compensated for in damages. 9 The third condition is what is called 
the principle of the “balance of convenience”. In applying this principle, the 
■ Court should weigh the amount of substantial mischief that is likely to be done 
to the applicant if the injunction is refused and compare it with that which is 
likely to be caused to the other side if the injunction is granted. 10 If, on such 
i a consideration, the Court thinks that pending the determination of the suit, 
i the subject-matter should be maintained in status quo, an injunction for that 
purpose should lie issued. 11 . It must, however, be remembered that a tempo- 


Dairies Milk Export v. Muiiidhar a Oo , 1932 
Sind 84 (86): 26 Sind L R 51 [Trade mark]; 
Mulji Haridas v. Sir Ibrahim RahivituUah, 1932 
Bom 166 (167): 34 Bom L R 231: 56 Bom 
254: 137 Ind Cas 379 [Suit for declaration that 
a BtU is ultra vires and to restrain tho president 
of the Legislative Assembly from proceeding with 
the Bill—A Bill has no effect until passod as an 
Act, and tho declaration sought for not likely to 
be granted in suit-—Act complained of is no legal 
wrong against plaintiff—Hence no temporary in¬ 
junction]. 

(7) Kesko Prasad v. Srinibash , (1911) 10 

Ind Cas 256 (257): 13 Cal L Jour 394: 38 
Cal 791; Reddawavy a Oo v. Schroder Smidt 
d Oo t (1904) 8 Cal W N 151 (152) (Suit in 
respect of a trade mark] : Begg Dunlop & Com* 
pany v. Satish Chandra, (1920) 54 Ind Ca 6 862 
(868): 23 Cal W N 677: 29 Cal L Jour 584: 
46 Cal 1001; Chet Ram v. Hari Daksh , 1926 
Lah 435 (436): 93 Ind Cas 848; Copal Krishan 
Konar v. Wunga Konar, 1926 Mad 132 (132): 
90 Ind Caa 819; Deutche Dampschiffahrts Cesselo- 
chaft TIansa v. Firm of Peslonji Bhicaji, 1925 
Sind 347 (348): 89 Ind Cas 321; Brojcndra 

Kishorc Roy Chowdhury v. Abdus Sobhan, (1915) 
27 Ind Cas 647 (649) Cal; Firm of Shan Lai 
v. Jai Narain, (1920) 54 Ind Cas 546 (547): 
2 U P L R (Lah) 30: 25 Pun W R 1920: 81 
Pun L R 1920. 

(8) Firm of Sohanal Ohiman Lai v. Jai Narain 

Babu Lai. (1920) 54 Tnd Cat; 546 (547): 2 
U P L R (Lah) 30: 25 Pun W R 1020: 81 
Pun W R 1920: The Finn of Manohar Lai 
ftfahahir Prasad, Delhi v. The Firm of Jai Narain 
Babu Lai of Delhi, (1920) 55 Ind Cas 403 (405): 
2 Lah L Jour 283: Ramsa v. Rntxa Sheonath 
Singh, 1921 Nag 90 (91): 4 Nog L J 207; 

Narsingdas v. Damdoolal, 1928 Nag 222 (223) ; 
107 Ind Chh 908 [If tho object of the application 
for injunction is to avoid having to sue for 
possession and having to pay to Court-fee accord¬ 
ingly injunction will be refused]. 

(9) Messrs Be g a Dunlop d On v. Satish Chan¬ 
dra Chalterjec, (1920) 54 Ind Cos 862 (868): 
23 Cal W N 677: 29 Cal L Jour 584: 46 Cnl 
1001; VaJhiar Ramanuja Aiyangar v. Axyana- 
ehariar, (1912) 17 Ind Cas 219 (221): 23 Mad 
L Jour 316 [It does not mean mere annoyance 
to a class of people] ; Behari Lai v. China Lai, 
(1902) 24 All 499 (500): 1902 All W N 169 
[No injunction will be granted against Uie exer¬ 
cise of a legitimate right merely bccauao it offends 
the religious feelings of certain individuals]. 


(10) Jamnadas Shankarlal and Vrijbhukhan 

Shankarlal v. Atmaram Harjivan, (1877*78) 2 
Bom 133 (139): 2 Ind Jur 257; Shadi Ram r. 
Abdul Ali, (1904) 1 All L J 527 (528); Shamnug- 
ger Jute Factory Co v. Ram Narain Ohatterjee, 
(1887) 14 Cal 189 (200); Baddan v. Dhunput 
Singh, (1897) 1 Cal W N 429 (431); Chandra 
Nath v. Sree Gobind , (1902) 6 Cal W N 308 
(310); Singaram Coal Syndicate Co, Ltd v. Indra 
Nath Ohatterjee, (1906) 10 Cal W N 173 (176); 
Dwijendra Narain Roy v. Puimandu Narain Roy, 
(1910) 5 Ind Cas 171 (175): 11 Cal L Jour 
189; Israil v. Samsit Rahman, (1913) 21 Ind Cas 
861 (863): 18 Cal W N 176: 19 Cal L Jour 47: 
41 Cal 436; Begg Dunlop and Oo v. Satish Chan¬ 
dra, (1920) 54 Ind Cas 862 (872): 23 Cal W N 
677: 29 Cal L Jour 584: 46 Cal 1001; XJpendra - 
noth Brahmachari v. The Union Drug Oo, Ltd. 
1926 Cal 837 (841) : 43 Cal L Jour 405: 95 Ind 
Cas 667; Macnexl d Co v. Debendra Nath, 1928 
Cal 293 (295); Kanehi Ram v. Sharf Din, 

1922 Lah 356 (356): 66 Ind Cas 161: Subba 
Naidu v. Hafi Badsha Saheb, (1903) 26 Mad 
168 (175): 13 Mad L Jour 13; Kenneth Arthur 
TIM v. Ranjan Bardhan, 1924 Pat 526 (527): 5 
Pat L Tim 196: 75 Ind Cas 859 [If the other 
party has already invested lots of money on tho 
project which is sought to be restrained but he is 
a man of means who can easily pAy any damages 
that may ultimately be awarded agAinst him, no 
interim injunction should be granted); Firm of 
Kirpaldas v. Firm of Gajan Mai, 1921 Sind 114 
(117): 15 Sind L R 5: 70 Ind Cas 864: 
Doherty v. Allman, (1878) 3 App Cas 709, AppI 
14 Cal 189 (200) ; Krishnachandra Shaha Sar- 
dar v. TTem Chandra Ral , (1915) 29 Ind Cas 
855 (856) : 21 Cal L Jour 469 [Where the plain¬ 
tiff fails to prove that the damage ho might sustain 
if the injunction is refused and he should ulti¬ 
mately turn out to bo right, is likely to bo greater 
than tho damage, which tho defendants would suffer 
if tho injunction were granted and they should 
finally turn out to be right, tho balanco of con¬ 
venience is against the grant of an injuncUonj, 
Ynshxmi Bosh aka Ka Sha. Ltd v. Firm of Z/irur- 
kadas Fatehehand, 1933 Sind 26 (26): 26 Sind L 
R 335: 139 Ind Cas 490, (Do.): Allah Din v. 
Shankar Das, (1922) 66 Ind Cas 599 (600) Lah. 

(11) Hindu Panehayat of the Village of Laki 

v. Muhammadan Community of the Village of Lai^ , 
1928 Sind 82 (83): 21 Sind L R 368 : 108 

Tnd Cas 167; Chandra Nath Pal v. Sres Gobind 
Ohawdhuri , (1900) 6 Cal W N 308 (810): 
rail v. Shatnser Rahman, (1913) 21 Tnd Cas oji 
f H62) : Ifi Cal W N 176: 19 Cal L Jour 47. 
41 Cal 436; Krishan Chandra Saha Sardar 
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rary injunction should not be granted on the balance of convenience alone 
without there also being a prima facie case in favour of the applicant. 12 

Even where all the above conditions are satisfied, a temporary injunction 
may nevertheless be refused for other reasons. Thus it can be refused on the 
ground of delay. 13 For other circumstances justifying such refusal, see the 
undermentioned cases. 14 

Where the suit itself is one for a perpetual injunction, a temporary in¬ 
junction ought not to be refused where such refusal would defeat the object of 
the suit. 15 In such a case, the mere possibility of a perpetual injunction being 
refused ultimately will be no ground for refusing a temporary injunction. 16 
Where, however, there is no chance at alt of a perpetual injunction being grant¬ 
ed in the suit, a temporary injunction during the pendency of the suit may be 
refused. 17 

The power to grant temporary injunctions undei- O. 39 extends to an 
appellate Court in regard to appeals pending before it. 1 * The provisions of 
0. 39 apply also to proceedings in liquidation. 19 

Has a Court inherent jurisdiction to gram a temporary injunction? It has 
been held that the inherent jurisdiction of the High Courts, as Courts of equity, 
to grant such injunctions independently of the Civil Procedure Code, is, beyond 
all doubt. 20 (See also Notes under Note No. 22, infra.) As regards other Courts 
there is a conflict of opinion for which, see Note 2 to S. 94, ante. 


Hem Chandra Rai, (1915) 29 Ind Cas 855 (856): 
21 Cal L Jour 469; Kanshi Ram v. Sharf Din, 
1922 Lah 356 (356): 66 Ind Cas 161; Sri Para - 
mahamsa Sriranga Narayana Jeer Swamigal v. 
Sri Parmahamsa AhobHa Jeer Swamigal , 1926 
Mad 166 (167): 22 Mad L W 837: 

91 Ind Cas 651; Hood v. Aston, 1 
Russ 412; R©1 upon 16 Ind Cas 359 (360); 
The Lahore Electric Supply Co, Ltd v. Bombay 
Motor Cycle Co, (1922) 67 Ind Cas 742 (743): 
107 Pun L R 1919 [The order should not go 
beyond preserving the statue quo. It should not 
create a totally new state of things]; Oopayya v. 
Subhanadri, 1927 Mad 188 (189): 24 Mad L \V 
839: 99 Ind Cas 383 quo means status 

and at time of suit ana not at some time ante¬ 
rior to it]. 

(12) Oopayya v. Sobhanadrl , 1927 Mad 188 
(189): 24 Mad L W 839: 99 Ind Cas 383. 


(13) Kriehan Chandra v. Hem Chandra . (1915) 
29 Ind Cas 855 (856): 21 Cal L Jour 469: 
Amlock Ram v. Sahib Singh, (1895) 7 All 550 
(553); Uaji Sycd Muhammad v. Gulab Rax, 
(1898) 20 All 345 (349): 1898 All W N 68: 
Benode Coomaree Dossee v. Soudhaminey Dos¬ 
ses, (1899) 16 Cal 252 (265); Tikamchaud San- 
tokchand v. Santokchand Singhi, (1921) 59 Ind 
(, as 218 (218): 24 Cal W N 735; Messrs Begg 
Dunlop <£ Co v. Satish Chandra Chatterjee, (1920) 
54 Ind Cas 862 (866): 23 Cal W N 677: 29 
Cal L Jour 584: 46 Cal 1001; Toshimi Boshaka 
Ka Sha, Ltd v. Firm of Dwarkadas Fatrhchand. 
1933 Sind 26 (26): 26 Sind L R 335: 139 Ind 
Cas 490 [Improper delay in asking for injunc¬ 
tion against infringement of trade-mark. Sec also 
cases in R 2, N 2, F N 8, below]. 


e N ^ vroii v - (1903) 28 Bom 2 

\ Bom ^ ^ 7 -*5 [A. mandatory injunctio 
iuJUvi . & rante( l against a trespasser compe 
ing him to come on tho land on which ho ha 
trespassed to remove an encroachment made then 
on by him]; D D O Hansa of Bremen v. Fin 
j n °m/» Bfcjfcafl. 1925 Sind 347 (348); 8 
Ind Cas 321 [Courts of equity will not give a 


order over the execution of which they cannot 
watch and which they cannot enforce. A contract 
by which one party is required to do numerous 
and delicate services for the other, the perform¬ 
ance of which need a particular amount of skill 
and fidelity is one which cannot be specifically en¬ 
forced, by threats of penalty] ; Damodharan Nam- 
boodn y. Govindan Nair Pattukottax. (1919) 53 
Ind Cas 229 (230): 37 Mad L Jour 307 [An 
injunction cannot be asked for against a per¬ 
son, whose employment, whatever its exact nature, 
so long as it continued entitled him to the exer¬ 
cise of the rights proposed to be restrained]. 

(15) Gunabala Ohoudhurini v. nem Nalini 
(1918) 43 Ind Cas 24 (25) Cal. 

(16) Teja Singh v. Rani Harnam Kaur, 1925 
Lah 628 (629): 89 Ind Cas 678; Nanda Lai 
Alukherjx v. Kalipada ifukherji. 1932 Cal 353 
(356): 54 Cal L Jour 317: 36 Cal W N 291: 
137 Ind Cas 519 [Withdrawal of the relief for 
permanent injunction as unnecessary cannot pre¬ 
clude tho plaintiff from asking for a temporary 
injunction—Applicant put on terms]. 


(17) liishun Prasad Pathak v. Sashi Uhusan 
Ultra, 1923 Pat 133 (133): 73 Ind Cas 294: 

‘L , lf . ,J 17 SlH ‘ Malji llnridas v. Sir 

Ibrahim RahxmtuUa, 1932 Bom 166 (167)* 34 
Bom L R 231: 56 Bom 254: 137 Ind Cas‘379. 


?Jir a 1>a ' ,nl v - Kishori, (1888) 10 

AH 80 (82): 1888 All W N 7; Janki Prasad v. 
Jugal Kwhore. (1888) 8 All W N 46 (46) See 
s 102 o 22 R 11: s 108. O 45. It j" 

w v - Nand R( "n- 1887 AU 

, 19 Z, 098) [The application should bo made 

to the Court in which the suit or appeal is 
pending]. 


. < 19) Snuza v. BUlimnria. 1926 Lab 525 
f527): 2b Pun L R 803: 98 Ind Oas 310. 

(20) Vderam v. Hyderally, (1909) 3 Tnd Cas 
990 (992): 33 Bom 469: 10 Rom L R 1141 - 
Afunni Begum v. Dooli Chand, (1909) 2 Ind 
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4. Applicability of the rule to probate proceedings.— It has been held 
by the High Court of Bombay that, the rule does not apply to probate proceed¬ 
ings on the ground that the provisions of the Probate and Administration Act, 
1881, indicate the intention of the Legislature that that act itself should be 
looked to, for the powers necessary for the proper custody of property pend¬ 
ing the proceedings instead of leaving the Court to act under the Civil Pro¬ 
cedure Code. 1 The High Court of Calcutta has held that, assuming that the 
provisions of 0. 39 apply to such cases, there could be no “property in dispute” 
in such a proceeding and that, therefore, no injunction can be issued under 
this rule, though, in proper cases, the Court could act under R. 7, infra. 2 

5. “Any property in dispute in a suit.” —The rule contemplates cases 
I where the property in dispute in a suit is in danger of being wasted, damaged 

etc. 1 “Property in dispute in the suit” means only such property as is the 
subject-matter of the suit. 2 For cases of suits for partition of joint estates, 
see the undermentioned cases. 8 


6. “In danger of being wasted, damaged or alienated by any party to 
the suit”. —An injunction can be granted under this rule only if there is a 
real danger of the subject-matter of the suit being wasted, or damaged, etc., by 
a party to the suit. 1 - Where there is no allegation of danger of such waste or 
damage, the application should be rejected. 2 But a mere allegation is not 
enough. There must be proof of actual or reasonably apprehended danger of 
such waste or damage, before an injunction can be granted. 3 The question as 
to what constitutes sufficient danger of waste or damage will depend upon the 
facts and circumstances of each ease. For illustrative cases, see the under¬ 


mentioned cases. 4 


Cas 266 (267) Cal. 

Note 4. 

(1) Afadhara Rao v. AfaneJclal, (1900) 2 Bom 
L R 797 (798). 

(2> Xirtul v. ('hiiHwIknrini. (1914) 27 Ind Cas 
617 (619): 19 Cal W N 205. 

Note 5. 

(1) Raja Ram v. Dharainx Das, (1905) 2 All 
h J 601 (601); Sant Lai v. Jehar Das, (1919) 
51 Ind Cas 108 (108): 46 Pun L R 1919: 
71 Pun W It 1919 [An injunction respecting pro¬ 
perty which is not the subject-matter of the suit 
is illegal]. 

(2) Teja Singh v. llarnam Kaixr, 1925 Lah 
628 (629): 89 Ind Cas 678; Kadir Jakan Bcgam 
v. Nathu alius JJdit Narain , (1902) 5 Oudli Cas 
65 (68) [A claim for mesne profits is not a claim 
for specific inovoablo property, but one for damages. 
In such a suit defendant cannot bo restrained 
bv an injunction from dealing with money in his 
hands. For such money is not in dispute in 
the suit]; Muhammad v. Naraindas, (1915) 29 
Ind Cas 601 (602): 13 All L J 565: 37 All 423 
| Where a decree has been passed for the sale of 
a malikann, the Court cannot before the aalo 
grant an injunction restraining the judgment- 
debtor from receiving the allowance. Because it 
is not property in dispute in the suit]. 

(3) Pareshnath v. Omerto Nath, (1890) 17 Cal 
614 (618); Jnynaruin v. Shib Per shad, (1866) 6 
Ruth W R Mis 1 (2). 

Note 6. 

(1) Mun Afghines Dossrc v. Ichamoyce Dos • 


see 9 (1870) 13 Suth W R 60 (60); Mahadev 
Narayan , (1904) 6 Bom L R 123 (124); 

Ram v. Oohtn, (1906) 33 Cal 203 (218): 82 Ind 
App 186: 7 Bom L R 920: 9 Cal W N 1073: 2 
Cal L Jour 408: 15 Mad L Jour 379: 3 All W 
59: 8 Sar 908 P C; A.nant Ramrav v. Gopaijaatr 
vantA 1895) 19 Bom 269(271); Begff Dunlop d Com¬ 
pany v. Satish Chandra, (1920) 54 Ind Cas 

862 (869): 23 Cal W N 677: 29 Cal L Jour 
584: 46 Cal 1001; Sundar Singh v. Ham -Saro»» 
Das, 1923 Lah 227 (228): 5 Lah L Jour 262. 
81 Ind Cas 322 [Whon there is a real uan#? r 
of damage or waste to the suit property which is 
in defendant’s possession, an ordor for temporary 
injunction restraining defendant from using r 1 . 
property is good]; Aft Maharup Etur v. ^aAnG 1 
Singh, 1928 Pat 111 (112): 105 Ind Cas 181. 
41 Vuf T. Tim 39* (Tift. I. 


(2) S SubraAnania Naytnar v. S V/W* 
(1908) 18 Mad L Jour 302 (304): 4 Mad h inn 
91; Ahmad Afujtaba Khan v. Pirthipal Singh t 
1925 Oudh 698 (698): 88 Ind Cas 581. 


(3) Prosunno Afoyee v. Wooma Aloyte, 

14 Suth W R 409 (409); Kadir Jahan Bcgam 
v. Nathu alias Vdit Narain, (1902) 5 Oudh 
65 (68); Quruswami Pandiyan v. Ohinna dnam 
hiran. (1919) 5.1 Ind Cas 760 ( 761 ): 10 Maa 

Jj W 551: Bvtchamma v. Punnammu, 19Ji> 

896 (896): 21 Mad L W 698: 91 Ind Cas Mi 
[Order without finding of danger of waste ib un 
sustainable 1. 


(4) Goluk Ohundsr v. ilohim Ohander, ( 1870) 
13 Suth W R 95 (96) (Suit for specific sum 

of money. Defendants admission that he mte 
to invest it in trade is sufficient ovidenco ot 
being in danger of being alienated 1; A B ALui 
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7. Injunctions in respect of judicial proceedings. —An injunction can 
be granted to restrain a party from proceeding with judicial proceedings 
(other than execution proceedings) pending in the same or in another 
Court if such injunction is necessary to prevent multiplicity of proceedings 
and not otherwise. 1 It can be issued even in respect of proceedings pending 
in a foreign Court if the party to be so restrained resides within the jurisdic¬ 
tion of the Court issuing the injunction. 2 In Madras, however, it has been 
held that such a power exists only in the High Court under its equity juris¬ 
diction and not in the mofussil Courts. 3 Speaking generally, a civil Court in 
the mofussil, cannot issue an injunction restraining proceedings in a criminal 
Court, 4 though the High Courts, can do so in proper cases. 5 Vide also notes 
under Note Nos. 22, 23 and 24. 

As regards proceedings in execution of a decree, it is clear that the High 
Courts have the power, under their equity jurisdiction to restrain a party by a 
temporary injunction from executing his decree in another Court of even co¬ 
ordinate jurisdiction.' 5 But the mofussil Courts have no such power unless 
the case comes within the terms of (). 39, Rr. 1 and 2 or unless they could act 
under their inherent powers. As to whether and where the Court can res¬ 
train a party from taking such proceedings under the provisions of 0. 39, Rr. 1 
and 2, sec Note 3 above and also the undermentioned cases. 7 As to the inherent 
powers of the Court to grant temporary injunctions, sec Note 2 to S. 94, ante. 


the matter of, (I860) 12 Suth W R 103 (104): 4 
Beng L B A C 72 (N) [Insolvent's money in 
Court—Court ordering payment to creditors instead 
of to Official Assignee—Remedy is temporary in¬ 
junction 1; Tcja Singh v. Bani IIamain , 1925 
Lah 628 (628): 89 Ind Cas 678 (Danger to 

estate by extravagant alienation by the life-holder 
apparent); Oopee Nath v. Rally Dana, (1884) 10 
Cal 225 (231): 8 Ind Jur 302 [Nearest re¬ 
versioner entering into compromise decree with 
Hindu widow—Suit by remote reversioner to set 
aside): Japjivnn Xannhhai v. Shridliar Halkrishnti 
Naparkar, (1877-78) 2 Bom 252 (255, 256) 
[Suit for redemption of English Mortgage—Sale 
of the property by defendant under bis power of 
sale) ; Muhammad Ismail Khan v. Kishan Sahai . 
1887 All \V N 42 (42) ; Muhammad Ruslan. Ali 
Khan v. Muhammad Mushta Hussain, (1916) 35 
Tnd Cas 718 (724): 14 All L J 554 [Appointment 
of c o-mutt a wall i by the tirst muttnfi'nlli grantor of 
waqj does not invite the application of the rule 
as it is not an alienation or waste of pro¬ 
perty] : Roy Luchmipult Singh Bahadoor v. Secre¬ 
tary of Stale for India, (1873) 20 Suth W R 11 
(11): 11 Beng L R App 27 [Property held not 
to he in danger of being wasted, etc); Darab Karr 
v. Oomti Karr , 1900 All W N 159 (160), (Do): 
Sachindra Lai Mitter v. Panehannn Mitter. 1926 
Cal 604 (605): 30 Cal W X 214: 94 Ind Cas 
871, (Do.). 

Note 7. 

(1) Yenkatcsa v. Ramasaoni. (1895) 18 Mad 
338 (341) [Suit to restrain the defendant from 
executing or proceeding to execute a decree— 
Specific Relief Act, 1877. S 56, Cl (n)|. Bur 
see Ke da math Thakur v. Md Ali Khan. 1921 
Pat 92 (93): 6 Pat L Jour 268: 2 Pat L Tim 
716: 63 Ind Cas 465 [In this case one subordi¬ 
nate Court issued an order requesting another 
Court of co-ordinate jurisdiction to prevent the 
Receiver appointed by the latter Court from inter¬ 
fering with the taking of possession of certain 
properties. Held the order was without jurisdir- 
.£?* s n ! ,ln S. can be supported on the prin¬ 

ciple that injunction can be directed onlv to a 

C.P.C.— 345 


party and not to a Court and on tho ground 
that the rereiver was not party in tho suit]: 
Woodroflfe's Law of Injunctions, 4tli Ed, p 157: 
f Such injunctions can he granted not only in 
respect of judicial proceedings pending at the time 
of the institution of the suit in which tha injunc¬ 
tions are prayed for but aJso in respect of pro¬ 
ceedings not so instituted but threatened]; Moran 
v. The River Steam Navigation Co. (1875) 14 
Beng L R 352, (Do.). 

(2) Vulva n Iron Works Co, Ltd v. Rissum- 
bhur Pershad, (1900) 1 Ind Cas 927 (928): 13 
Cal W X 346: 36 Cal 233; Tikamchand Santok- 
•‘hand v. So,, take hand Singh. (1921) 59 Ind Cas 
218 (218) : 24 Cal W N 735 [But an application 
for an injunction restraining the defendant, in a 
pending suit, from prosecuting an action in a 
Foreign Court must, bo mado at a very early 
stage of tin- proceedings], 

(3) Prriakaruppnn Chettiar v. Ramasami Chet- 
har. 1928 Mad 491 (492): 27 Mad I, W 416- 
109 Ind Cas 281. 

(4) Han,tb v. Seth Dooli CUand. (1909) 2 Ind 
(as 266 ( 268 ) Cal; Deruji Malinga v. Marati 
Aacen <1<)07) 30 Mad 400 (401); 2 Mad L 
rim 344. 


„ VP if*"* L " 11 ' (1*72) 17 Suth W 

\ ^ 46 Kumari v. Rama Sundari. 

(189b) 23 Cal 610 (613. 617); Dicarka Nath 
v. Emperor, (1904) 31 Cal 858 (862) 


(6) Dhuronidhar v. Agra Rank. 
86 (96): 4 Cal L Rep 134 [On 
Cal 380], 


(1880) 5 Cal 
review from } 


*** V 


j s ; ii m ft ll 


\ I i * ni/ii fiiltlU 

Mudali. 1926 Mad 1126 (1127): 24 Mad L W 
421: 1926 Mad W N 708: 97 Ind Cas 93.- 

[ Execution ui breach of compromise arrived at 
—R 2 applies]: Anantnath Dm v. Mark in tosh 
(1871) 6 Beng L R 571 j.l obtaining decree 


0. 39, R.l. 
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Courts cannot be too careful as to the mode in which, their machinery is 
used to delay a decree-holder in another suit in obtaining the fruits of his 
decree. 8 Consequently an injunction in respect of a judicial proceeding should 
not be issued except in strong cases or unless the facts fall within the express 
provisions of 0. 39." 

• 

A permanent injunction can, of course, be granted under the provisions 
of the Specific Relief Act, restraining a party from proceeding with the exe¬ 
cution of a decree in another Court. 10 

8. Right to worship.—No person is entitled to enforce his religious 
views upon another, or to restrain that other from doing any lawful act or 
from making any lawful use of his property, simply because it would not fit 
in with the religious tenets of that person; so long as the right to worship is not 
interfered with, the owner of a property can do what he likes with it. 1 Where, 
however, such act or user amounts to an actionable wrong, it can be restrained 
by an injunction. 2 

9. Religious office.—An injunction can be granted restraining obs¬ 
truction to a person’s performing his religious duty. 1 But no injunction will 
be granted which would have the effect of forcing upon a section of the commu¬ 
nity the services of a priest whom they are unable to recognise, or forbidding 
them to employ a priest whose ministration they desire. 2 

The trustee of a temple may be restrained by injunction from making 
unjustifiable changes which would affect the character of the temple. 3 Simi¬ 
larly where a new seal sought 1o be used in connection with a religious office 
had the effect of extending rights which, according to the old seal, had been 
limited, the use of such seal was held restrainable by injunction. 4 

10. “Wrongfully sold in execution of a decree.”—The provisions 
of this rule will not apply unless the property is in danger of being wrong¬ 
fully sold in execution of a decree. .1 obtains a decree against B and in exe¬ 
cution thereof proceeds to sell properties belonging to B. B there¬ 
upon files a suit for a declaration that the decree is not binding on him for 
various reasons. Tic also prays for a temporary injunction under this rule. 


against B for partition and possession, and, in 
execution, trying to ouat 0 from possession— O 
can sue, and pray for temporary injunction). 

(8) Kirpa Dayal v. Rani Kithori, (18881 10 

All 80 (82): 1888 All W N 7. 

(9) Mt Rohimunnissa v. Rowab Lcakut All 
Riav isTli Suilt \Y It 500 (507): Clihota * 
hd liiruchand v. Jcthalal Varajbhai , (1914) 27 
Ind Cas 56 (56): 10 Bom L R 676 [Suit under 
O 21. R 103—Injunction restraining delivery of 
possession should not ho granted); Na.sarcanji 
Oawasji v. Shahjadi Bcgaon, 1922 Bom 385 (386) : 
24 Bom L R 378: 66 Ind Can 768; 46 Bom 939. 

(10) Kunhamad v. Kutti, (1891) 14 Mad 167 

(168): 1 Mad L Jour 338; Sultan Mi v. Balaji, 
1924 Nag 413 (415): 80 Ind Cas 59; Appu v. 
Raman, (1891) 14 Mad 425 (481). 

Note 8. 

(1) Maharajah Bahadur Singh v. Seth Ilukum 
Ohand , 1923 Pat 209 (211): 4 Pat h Tim 48: 
71 Ind Cafl 11. 


(2) The ITindti Panchagat of Laki v. The 
Mahomcdan Community of Laki, 1928 Sind 82 
(84): 21 Sind L R 368: 103 Ind Cna 167 
[Application for injnnction—Use of building 88 
mnsjid and giving “bang” by Mulla in the v,cl 7Vt£ 
of Hindu temple is an actionable wrong which 
can be restrained by an injunction]. 

Note 9. 

(1) Maro v. Anant, (1897) 21 Bom 821 (822); 

Srinivasa v. Tinivengada, (1888) 11 Mad 450 

(452). 

(2) Raja Valad Shivapa v. Krishnabhat, 

(1878-79) 3 Bom 232 (234); Jana Muhammad 

Sulim an v. Etulirsa Lrvvai , 1927 Mad 1070 
(1070): 106 Ind Cas 523. 

(3) Krishnasami v. Samaram , (1907) 30 Mad 

158 (162, 165, 166): 17 Mad L Jour 1: * 

Mad L Tim 69. 

(4) Ramanuja v. Rama Kishore, (1899) 22 
Mad 189 (193). 
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Does such an application lie? No. The reason is that until the decree is set 
aside it is binding on the parties thereto, and A has every right to execute it. 
There is thus no danger of property being wrongfully sold in execution of the 
decree. 1 But suppose A , in execution of a decree obtained by him against B, 
attaches or otherwise proceeds against properties which belong to C, and the 
latter, thereupon files a suit for declaration of his rights thereto and prays for a 
temporary injunction restraining A from executing his decree. This is a 
case of properties being wrongfully sold in execution of a decree and the appli¬ 
cation for injunction is maintainable under this rule. 2 The words “or wrong¬ 
fully sold in execution of a decree” were deleted from sub-R. (1) by the 
Allahabad High Court by rules framed under S. 122 of the Code, with the 
result that an application under this rule was held not maintainable in Allaha¬ 
bad on the ground that any property is in danger of being wrongfully sold 
in execution of a decree. 3 The said words have, however, now been restored. 
Sec also the Local Amendments for Rangoon, Nagpur and Oudh. 

Where a case comes under this rule, an application for injunction is 

the proper remedy, and not an application to the executing Court for stav of 
execution. 4 


Where the sale has already taken place no injunction will be granted 
i entraining such sale. J But an injunction can be granted, even in such a 
case, restraining the delivery of possession .« 

. It * g rantin g injunctions restraining sales in execution, Courts should 
exercise them discretion cautiously and wisely, and see that the machinery 
ot the Court is not abused, for fraudulent purposes. 7 


A F° Urt is not debarred from restraining a party, in cases covered bv 
Kr. 1 and 2 from executing his decree in another Court merely bv reason of 


Note 10. 

(1) Vadapalli Varadacharlu, v. KhandaviRi 
Narasimhacharlu, 1026 Mad 258 (258): 23 Mad 
L W 85: 1925 Mad W N 886: 92 Ind Cas 615: 
Iihabhikan Singh v. Chakra Dhar Persad Singh 
(1011) 9 Ind Cas 227 (228). See also Chhotalal 
v. Jethalal, (1915) 27 Ind Cas 56 (66) :16 Bom 
L R 676. (Plaintiff defeated under 0 21 R 99 
und seeing under R. 103—Not entitled to injunc¬ 
tion aguinst taking of possession]. 


(2) Molar v. Kanhuya Lai, 1922 Lah 58 (58) 
4 Lah I, Jour 1H8: 77 Ind Cas 116. [Clain 
suit I; Nurendra Bahadur Singh v. Abdul Hag 
(1914) 25 Ind Cas 0 ( 11 ) Oudh [Sons of Jod 
suing for declaration that property is joint family 
property and cannot be proceeded against] ; Ilaz 
late Mahomrd Mia v. Ebrahim Bis wan, ( 1931 ) 
Jo Ca! W N 010 (Oil); 1031 Notes 18 (d) . 
|Claim suit—The language of O 39, R l, C P C 
is wide enough to cover the case of a sale ’in exe 
cution of a mortgage decree] : Ram Sadan Biswat 
v. Mathura Mohan Ifazra, 1925 Cal 233 (235)' 
81 Ind Cas 2; Amir Dulhin v. Administrator 
Ceneraf of Bengal, (1896) 23 Cal 351 (356). 

IVI""1 su,t|: Kir r ,a Vat/al v. Rani Kishort 
1888) 10 All 80 (83): 1888 All W N 7. 

ICIaim suit]; Abdullah v. Banke Lai, (1910) I 
Ind Cas 183 (184): 7 All L Jour 932: 33 All 
79 (Do 26 All 311 must lie taken to be over¬ 
ruled); Noical Kishore Khairati Lai v. Santosh 
Smgh, 1930 Lah 108 (109); 123 Ind Cas 527: 
31 L R 587; (Do); Ruplal Kheltry v. 

Mahxma Chandra Roy, (1870) 5 Ben L R 254 


(Note). [Suit to set aside a mortgage executed to 
the defendant and to restrain the sale of the mort¬ 
gaged property in execution of decree obtained 
by him on the mortgage—A temporary injunction 
was granted restraining the defendant from sell¬ 
ing the property till disposal of the suit]; Oanga 
Sand v. Balgobind Das, (1884) 4 All 

W N 349 (349), (Do.); Amolak Ram 

v. Sahib Singh. (1885) 7 All 550 

'*8' All W X 128 [Suit bv son 
of judgment-debtor that property is not saleable]; 
Luchnuput Singh v. Secretary of State, (1873) 
20 Suth W R u ( 11 ); n Bong L R App 2 7 
[Claim suit 1 ; Doorga Churn Chatterjee v. Ashoo- 
tosh Putt. (1875) 24 Suth W R 70 (71), (Do.); 
Kir pa Papal v. Rani Kishore, (1888) 10 All 80 
(82); 1888 A1J \V N 7, (Do.). 


(3) Gomti v. Kanhaiua 
(110): 1920 All L J 214: 


Lai, 1929 All 115 
116 Ind Cas 79-1. 


<r « V -- , R "l ,lnl ■ (1«*6) 12 Cal 515 

(.» 18 ) [Claim suit]; Purshottom Vithal v. Pur- 
shotlom Ishu-ar, (1884) 8 Bom 532 (534) (Do) 


, IV 1 Chand V. Mitsui Bussa Kaisha 

Co, (1920) 54 Ind Cas 928 (930) Nag. 

*rn 6 ) 0 [™ ya t, VI ' ah l- Dit Singh, 1930 Lah 
8o0 (851): 31 Pun L R 972: 127 Ind Cas 360. 


(7) Bhabikhan Singh v. Chakradhar 
(1911) 9 Ind Cas 227 (228) Cal. 


Singh, 


o. 39, R. 1, 
Note 10. 
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the fact, that such Court is of a superior grade to that of the Court which 
issues the injunction inasmuch as the latter Court has jurisdiction over the 
suit and to pass orders on all interlocutory applications. 8 

11. Execution of decree of Revenue Court.—The High Court of 
Allahabad has held that the word “decree" does not include the decree of a 
Revenue Court, and that an injunction cannot he granted restraining the sale 
in execution of such a decree. 1 ' Where, however, the decree of a Revenue 
Court is being executed by a civil Court, the High Court of Calcutta has held 
that an injunction restraining its execution can be granted under this rule on 
the ground that the decree in such a case should be treated as a decree of a 
civil Court for purposes of execution. 2 

12. Disposal of property in fraud of creditors.—An injunction can be 
granted to restrain a threatened disposal of property in fraud of creditors 
whether the property is movable or immovable. 1 But in either case, the 
threat or intention to remove or dispose of property to defraud creditors must 
be proved by definite evidence. 2 

13. Aglainst whom injunction can be granted.—An injunction can be 
issued only against a parti/ to the suit and not against either a Court 1 or a 
stranger to the suit. 2 

Nor can an injunction be ordinarily granted against a person residing 
outside the jurisdiction of the Court granting it, and against whom the order 
cannot be enforced within that Court’s jurisdiction. 3 Where, however, the 
order can be so enforced, 4 or, where the person has submitted to the juris¬ 
diction of the Court, 5 it can be issued against him. No injunction will ordi- 


(8) Amir Dttlhin v. Administrator-General of 
Bengal, (1896) 23 Cal 351 (355, 356): Ram 
Sadan Biswas v. Mathura Mohan Hazra, 1925 
Cal 233 (235): 81 Ind Chh 2. See also Brojendra 
Kumar v. Rup Lull, (1886) 12 Cal 515 (518, 
519). 

Note 11. 

(1) Onkar Singh v. Bhub Singh. (1894) 16 

All 496 (498) : 1894 All W N 180. 

(2) Ram Lorhan Singh v. Beni Prasad Kuari,- 
( 1909) 1 Ind Cas 933 (935): 9 Cal L Jour 125:' 
36 Cal 252: 13 Cnl W N 791; Jit Lai v. Raja 
Kamaleswari. (1912) 15 Ind Cas 614 (615): 16 
Cal L Jour 555: 18 Cal W N 92. 

Note 12. 

(1) Bishambcr Sahai v. Sukhdev, (1897) 16 

All 186 (187): 1894 All W N 20. 

(2) Kalian Singh V. Mass! Shanno. 1924 Lah 
718 (718): 6 Lah L Jour 298: 85 Ind Cas 88; 
Zahir Hussain Khan v. Kaniz Fatima, (1917) 
39 Ind ('ns 922 (925) All; Ahmad Mujtaha Khan 
v. Pirthipal Singh. 1925 Oudh 698 (698): 88 
Ind Cas 581. 

Note 13. 

(ll Raja Ram v. Illiarm litis, (1905) 2 All L .7 
Mil (6 ol). Ilui :i Court is liound to carry out an 
order bv another Court for injunction airainst a 
party:— -Amir llulhin v. Administrator-General of 
Bengal. (1896) 23 Cal 351 (356) (District Judjro 
liound to postpone execution sale on an injunction 
bv Subordinate Judge in claim suit|. See also 
lirojendro Kumar v. Rup Lull. (1886) 12 Cal 

515 (518, 519) [Second Sub-Judfre can order stay 
of sale to lie held by first Sub-JudKO—Ofeifcrl. 


Sue also the Local Amendments in R 1 for Nap- 
pur and Oudh. 

(2) Malhiatldin v. Atliur llrmsain, (1918) 

44 Ind ('as 496 (496) Pat; Ram Sundar 

Raj v. Ram Dheyan, (1918) 46 Ind Cas 224 
(225) : 3 Pat L Jour 456: 5 Pat L W 250: 1918 
Pat H C C 302; Sant Lai v. Ishar Dot. (1919) 
51 Ind Cos 108 (108): 46 Pun L R 1919: 
Muhammad Famin v. Razia Begam, (1920) 54 
Ind Cas 223 (224): 17 All L J 1138: 1 U P 
L R (H C) 185; The Election Officer, Gujrat v. 
Abdul Ghani. 1923 Lah 47 (48): 79 Ind Cas 
233; Ram Saran v. MauJu, 1926 Lah 284 (284): 
27 Pun L R 11: 96 Ind Cas 540; Sahib Thambi 
Marakayar v. Hamid Marakayar, (1911) 12 Ind 
Cas 1006 (1007): 36 Mad 414: 22 Mad L Jour 
109: 10 Mad L Tim 515: (1911) 2 Mad W N 
534; Ilarendra Nath Chowdhury v. Brindii Ram 
Daw, (1898) 2 Cal W N 521 (523) [But in a 
proceeding under the Guardian and Wards Act 
an injunction can bo issued to a person who is 
not a party]. 

(3) Maharajah Bahadur Singh v. Bulcnm 
('hand, 1923 Pat 209 (210): 4 Pat L Tim 48: 
2 Pat L R Or 159: 71 Ind Cas 11. 

(4) R a mesh war Singh v. Kumar Qanganand, 

1925 Pat 337 (339): 5 Pat L Tim 121: 1 P*t 
L R Civ 462: 75 Ind Cas 381 [If ho has pro¬ 
perty within the jurisdiction which can bo pro¬ 
ceeded against if he disobeys the Court’s order, 
the Court has jurisdiction to pass an order or 
temporary injunction against him]. 

(5) Kumar Ganga Singh v. Pxrthichand Lah 
1922 Pat 34 (35): 1 Pat 356: 4 Pat L Tim 
10: 69 Ind Cas 891; Gnstrami v. Radhey Latf 

1926 Pat 171. (.173): 6 Pat 540: 85 Ind Cas 
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uarilv be issued against Government Officers bona fide exercising rights or 
alleged rights in the course of their duty/ 1 nor against public bodies under 
similar circumstances,' unless it 'would amount to a manifest injury to refuse 
to do so. 8 

An injunction does not run with the land and cannot, therefore, avail 
against property in the hands of a purchaser. 0 But when it lias been issued 
against a defendant, it can. if the defendant dies, be enforced against his 
legal representatives. 10 •» • ; 

An injunction can be granted against a co-owner or a co-sharer in posses¬ 
sion restraining him from using the property in a manner which will change 

the nature of the property. 11 Great caution should, however, be exercised 
in such eases. 1 - 

14. Injunctions will be granted only in any suit.—Before an injunc¬ 
tion can be granted under this rule:— v 

(i) A suit must, in the first place, be pending. Thus no injunction 

can be granted if the suit has not vet been filed or if the suit 
has been disposed of. 1 

(ii) It must be pending on the file of the Court granting the injunct 

tion. 2 


lo. Injunction in suit for declaration only.—It would appear that a 
temporary injunction can be granted even in a suit for mere declaration; 1 
but not where the plaintiff, if successful in the suit, will have to bring another 
suit for enforcing the right which lie seeks to keep undisturbed by the injunc¬ 
tion/ 4 It is also not proper, in a suit for mere declaration, to grant an in¬ 
junction staying another suit pending in another Court." 


8'.2 [Pleading in a Court is submitting to juris¬ 
diction of that Court as well as of the appellate 
Court]. 

(0) Hormasji v. Redder, (1873) 12 Bom H C 
R 199. 

(7) Municipal Commissionera of Madras v. 
llranson, (1878) 3 Mad 201 (212): 6 Ind .Tur 
183; It hold ram v. Corporation of Calcutta. <1909) 
3 Ind Can 341 (342): 30 Cal <>71: 13 Cal W 
N 740: 6 Mad L Tim 251. 

(H) Surat Municipalit/i v. Tpahli, (1908) 32 

Bom 460 (466): 10 Bom L It 622 [An injunc¬ 
tion to restrain the Municipality from cutting off 
pipe water connection from the plaintiffs house 
is maintainable]; Lidbhai v. Municipal Commis¬ 
sioner of I!ombau, (1909) 3 Ind Cas 361 (374 )- 
33 Bom 334: 10 Bom L R 821 [An injunction 
will issue against a public body exercising its 
discretion in an arbitrary manner); Chabildas 
v. Municipal Commissioners, Bombaa. ( 1871 ) 8 
Bom II C R (O C) 85. 

(9) Dayabhai v. ISapalal, (1901) 26 Bom 140 
(141): 3 Bom L R 564. 

(10) Sitkar Lai v. Bai Parcatibai. (1901) 26 
Rom 283 (287, 288): 4 Bom L It 14. 

(11) Israil v. Samset Rahman, (1913) 21 Ind 

: 11 < ’' 11 436: IM Cal W X 176: 

... r , A Tour 47: Hemantlia v. Baranayore, (1911) 

“V™ £ tts 313 (315 > : 20 C «' L Jour 441: 19 
v ai w N 442. 


,, / d Co v - D, ‘ le “'lra Nath, 1928 

v mi zy.s ( 294 ). 

Note 14. 

O , F r‘JV" U r l Doirlah V. Ahmad All, (1894) 
21 Cal 561 (566); Ram Sarup v. King.Rmperor 
-1924 (hull, 345 (347): 77 I ml Cas 238 [A Court 
t cannot grant a temporary injunction in a suit 
which has been dismissed for default but for the 
restoration of which an application is pending]; 
hunicar Raghubir Sinyh v. Moti Kunvar, (1910) 
i Ind Cas 188 (189) All [High Court cannot 
grant injunction after special leave has been 
granted for appeal to the Privy Council]; Gosain 
'"”7 , V »' Pershad, (1885) 11 Cal 146 

114.») [ Appellate Court can give injunction hut 

not original Court after its decree], 

i;o , , u /, /f"c / 'l*" , 98 ' Chanda " a Bai ’ (1864-66) 


note in. 


<o ! D "*< I9 - ( > Lali 523 (523): 

92 Ind Cas 723 [1922 Pat 356 followed ] ; Shea- 

v - Parnsaronp, 1926 Pat 318 (320)- 7 Pat 

idaint'iff ,! J7 | : 9 , 6 In , d Cas 623 undecided as 

injure | unte< * red ,0 an,en<1 Plaint asking for 


(2) Shiroman v. Banin. 1926 I,ah 501 

8 Jour 289 : 27 Pun I. R 453: 

< ns 439. 


<504): 
96 I nd 


c ( *V ? at l l(tndar v. Fam\. 1925 Lah 242 (2 13) 
<6 Ind Cas 802. 
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16. Duration of temporary injunction.—An order of temporary in¬ 
junction takes effect only from the time when it is communicated to the 
party. 1 It terminates as soon as the suit in which it is granted terminates 2 
even though it may have been stated to be ''until further orders”. 3 

17. Effect of temporary injunction.—An alienation made contrary 
to an order of injunction is not, on that account, void. 1 But the party guilty 
of the breach will be liable for contempt of Court or damages. 2 (Vide also 
notes under Note No. 18, “Breach of injunction”, infra.) 

18. Breach of injunction.—An injunction although subsequently 
discharged must be obeyed while it lasts. 1 When the injunction is disobeyed, 
the party guilty of such disobedience can be proceeded against for contempt 
under the provisions of R. 2, Cl. 3. 2 The Court which granted the injunction 
will be the Court competent to punish disobedience, 3 but it must be set in 
motion by the aggrieved party and cannot act suo motu in the matter. 4 

Apart from the provisions of the (.’ode, the High Courts have, under 
authority conferred by Charters of the Supreme Court and continued by 


Note 16. 

(1) Nand Kishore v. Shadi Ram, 1926 All 457 

(458): 24 All L J 519: 96 Ind Cas 137; Dharam 
Ohand v. Mitsui Bhutan, (1920) 54 Ind Cas 928 
(929) Nag; Pichuvaycngar v. Oliver, (1903) 26 
Mad 260 (262) [But tho facts that a vakil 

appeared for tho party and opposed the grant and 
that a telegram from the opposite party was sent 
intimating the grant of an injunction are suffi¬ 
cient proofs of communication); Ram Pround Singh 
v. Benares Bank, Lid, (1920) 58 Ind Cas 600 
(602): 42 All 98: 17 All L J 1127, (Do.). 

(2) Ramchand v. Pitam Mai, (1888) 10 All 

506 (511): 1888 All W N 195; Mohecooddcen 
v. Ahmad, (1870) 14 Suth W R 384 (385); 

Mohini Mohan Misscr v. Surcndra Narayan Singh, 
(1915) 26 Ind Cas 296 (298); 42 Cal 550: 18 
Cal W N 1189: 21 Cal L Jour 68; Madho Prasad 
v. Praupadi , 1921 All 99 (101): 43 All 383: 19 
All L J 174: 61 Ind Cas 417; Pars Ram v. 
Ilargolal rf- Sons, 1925 Lah 258 (258) : 79 Ind 
Cas 444. 

(3) Chunni v. Dwarka, (1887) 7 All W N 
297 (297); Ayisa JJmma v. P K Abdulla, 1924 
Mad 178 (179): 1923 Mad W N 670: 76 Ind 
Cas 126: 19 Mad L W 613: 1924 Mad W N 
636; Balbhaddar v. BaUa, 1930 All 387 (388); 
127 Ind Cas 577 [The words “until further 
orders” do not extend ita duration beyond the 
date of decree]. 


Note 17. 

(1) Delhi and London Bank v. Ram Narnia, 
11887) 9 All 497 (500): 1887 All W N 107; 
Kalr Khan v. Kirpal Singh, 1889 Pun Re No 144j 
Manohar Das v. Ram Atilar Ponds, (1903) 25 
All 431 (433): 1903 All W N 92; Bhagwan 

Dus v. Kanshi Ram, (1914) 25 Ind Cas 180 

(is 1 ): 253 Pun L R 1914: 345 Pun W R 1914; 
Puzhukkal Edom v. Mahdeva, (1918) 47 Ind Cas 
778 (779, 780): 35 Mad L Jour 96; Bcli Ram 
v. Roan Lai, 1925 Lah 644 (645): 6 Lah 380: 
90 Tnd Cas 937; Kmnnkhya Dutt Ram v. Shyam 
Lai . 1920 Oudh 235 (237): 117 Ind Cas 471: 
4 Luck 635: 6 Oudh W N 226; Balbhaddar v. 
Bulla, 1930 All 387 (388): 127 Ind Cas 577; 
Darburi Ram v. Ohulam Farid Fatal Karim, 
1930 Lah 858 (859):.128 Ind Cas 304; Dharam • 
rhand v. Messrs Mitsui Bussan Kaisha & Co, 
(1920) 54 Ind Cas 928 (930) Nag [A sale hold 
in ignorance of an order by way of injunction 
staying the sale is an irregularity but the sole 


will not be set aside unless the judgment-debtor 
has sustained substantial injury by reason of such 
irregularity]. See also Rabu Sitapat Ram v. 
Lola Mahabir Prasad, 1925 Oudh 424 (425): 
68 Ind Cas 532: 2 Oudh W N 315: 12 Oudh 
L J 331. 

(2) Hakim Singh v. Wasan Singh, 1928 Lah 
639 (639): 108 Ind Cas 395. 


Note 18. _ . 

(1) Eastern Trust Oo v. McKenzie Mann <£ 
Co, (1916) 35 Ind Cas 378 (383): 20 Cal W N 
457: 1915 P O 106 P C; Subhadra goer v. 
Dhajadhari Qoswami , (1912) 14 Ind Cas 3o0 
(382): 15 Cal L Jour 147: 16 Cal W N 447. 
[But unless tho CVurt has jurisdiction over tne 
subject-matter of tud controversy disobedience or 
its injunction is not punishable. An in J un ™°£ 
in matters beyond the jurisdiction of a Court is 
void and need not to be obeyed]. 


(2) Pranfivan Das v. Mayaram, (1862) 1 Bom 

ICR 148; In tho matter of tho petition oi 
lhandrakanta De, (1881) 6 Cal 445 (446) . 7 
3al L Rep 350: 5 Ind Jur 412; Sadatfopaehart 
\ Krishnamachari, (1889) 12 Mad 356 (3MJ 

But a person not named in the pleading cannoi 
e committed for breach of an injunction ,\l J 
nncs v. Grandhi Venkata Ratnam, (1915) W 
[nd Cas 4 (7): 21 Cal L Jour 576: 42 tM 
169 [When an injunction was issued restraining 
he defendant Company from disposing, selling w 
lealing in any manner with certAin goods, m ine 
ibsenco of ft mention of servants and agents 

he order, an assistant in tho firm not . 

he order cannot bo punished for contempt 
’ourt but for assisting in a contempt of Counj, 
and London Bank v. Ram Naratn, (1 > 

1 All 497 (499. 500): 1887 All W Jig. 
'iduanurna Thirthaswami v. The Vtear of Swaina* 
’ hurch . (1918) 44 Ind Cas 56 (56 : 7 M«d h 
V 328; Balbhaddar v. Balia, 1930 All 8 
388): 127 Ind Cas 577 [Amendment of U 

f R 2 suggested to make its applicability to 
Iso clear], 

(3) Shaikh Jaharuddin v. Bari Oharan, (1914) 

2 Ind Cas 499 (500): 18 Cal W N 470 [Even 
bough tho suit may have been subsequent^ i 

arred to another Court]. 

(4) Kochappa v. Sochi Devi, (1903) 26 Mad 

94 (495). 
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their own Letters Patent, power of enforcing obedience of their orders by com¬ 
mitting the delinquent for contempt. 5 v 

19. Injunction to restrain marriage. —An injunction may be grant¬ 
ed to prevent the marriage of a bride for a second time to another husband. 1 
But if the bride is a Mahomedan of age and has ceased to be the wife of her 
former husband, no injunction to restrain the second marriage will be granted 
either against herself or against her relations. 2 

An injunction will not be granted to restrain a Hindu woman from marry¬ 
ing her minor daughter to a third party pending a suit for specific performance 
of a contract to marry. 3 But where the father of the bride files a suit for 
injunction against his wife restraining her from giving away the bride in 
marriage, a temporary injunction may be granted inasmuch as the father has 
the predominant right to give his girl in marriage. 4 

20. Appeal.—An appeal lies from an order granting as well as from 
an order refusing a temporary injunction under this rule. 1 An appeal will 
also lie if the order purports to be made under this rule even though the 
Court had no jurisdiction to pass it. 1 '* 

It is for the appellant to show in appeals against orders under this rule 
that the Lower Court acted wrongly in the exercise of its discretion. 2 The 
mere fact that the appellate Court might have come to a different conclusion 
is not enough. 3 No second appeal lies from an order under this rule. 4 As 
has been seen in the Notes to Ss. 96 and 104, those sections only apply to 
appeals from Courts of inferior jurisdiction to Courts of superior jurisdic¬ 
tion and not to appeal within the High Court, i.e., from one or more Judges 
of the High Court to other Judges of the same Court. 5 No appeal will, there¬ 
fore. lie under 0. 43, R. 1 from an order of a single Judge of a High Court, 
refusing to grant a temporary injunction. Nor will an appeal lie under 


(5) Uassonbhoy v. Gowasji Jehangxr Jassawalla, 
(1881) 7 Born 1 (4); Navivahoo v. Narotamdas 
Gandas, (1882) 7 Bom 5 (12). See Notes, post. 
Woodroffo, 71 et soq. 

Note 19. 

(1) Venkata charyulu v. Rangacharyulu, (1891) 
14 Mad 316 (324). 

(2) Muhammad Tamin v. Razia Re gam. (1920) 
54 Ind Can 223 (224): 17 All L J 1138: 1 
U P L R (AU) 185. 

(3) Ganput Narain v. Rajun Koer, (1876) 1 
Cal 74 (78). 

(4) Nanabhai v. Janardhan t (1888) 12 Bom 

110 (121): 12 Ind Jur 349. See also Deokishan 
v. Asaram, 1933 Nag 62 (64. 66): 28 Nag L R 
332: 141 Ind Cas 170 [Injunction against a 
minor’s marriage under S 12 of the Guardian 
and Wards Act—Deemed as one under this order 
and breach punished under R 2, sub*R (3) below']. 

Note 20. 

(1) Ganesh Prashad v. Dukh Ilaran, 1922 AU 
441 (441): 66 Ind Cas 509; Bari Lai v. Pryay 
Ram, (1913) 19 Ind Cas 553 (555): 18 Cal L 
•Tour 39: 17 Cal W N 996; Lachmi v. Ram 


Oharan, (1913) 20 Ind Cas 653 (654): 35 All 
425: 11 All L J 613; Shyam Bchain Singh v. 
Bxseswar Dayal Singh, 1924 Pat 713 (714): 1924 
Pat H C C 169: 83 Ind Cas 48: 6 Pat L Tim 
201; District Board of Farrukhabad v. Jkhlaque 
11 usain, 1933 All 86 (86): 1932 All L J 803. 
But sim* Xnr Delhi Theatres, Ltd v. Kail ash Chand , 
1933 Lnh 73 (74): 140 Ind Cas 843: 34 Pun 
\j R 51 [Injunction granted under inherent 
powers without irreparable injury—No appeal lies 
but see aside in revision J. 

(1-a) Abdul Rahiman v. Ganpathi, (1900) 23 
Mad 517 (521): 10 Mad L Jour 305. 

(2) I'mesh Ohandra Mukhopadhya v. Nibaran 
Chandra Konwar, (1914) 22 Ind Cas 710 (712) : 
19 Cal L Jour 305. 

(3) Daily Gazette Press, Ltd v. Karachi Muni¬ 
cipality, 1930 Sind 287 (288): 127 Ind Cas 690. 

(4) Ramchundra v. Janardhan, (1870) 4 Bom 
L R 138 (139); Venkatapathi v. Tirumalai Chctti, 
(1901) 24 Mad 447 (449). 

(5) Bhnta Jayatsingh v. Lakadu Dhansing, 

(1919) 50 Ind Cas 715 (721): 43 Bom 433 

(192): 21 Bom L R 157 P B. 


0.39,R. 1, 
Notes 
18—20. 



2760 


Temporary Injunction 


Sch. 


0 39.RL 
Notes 
20—23- 


Oi. 15 of tin* Letters Patent against such an order inasmuch as such an order is 
not a “judgment” within the meaning of Cl. 15.° , , , , 

An order directing the furnishing of security or the submission of 
accounts passed or directing notice to the opposite party on an application for 
temporary injunction is not an order under 0. 39, R. 1 and is not, therefore, 
appealable. 7 

21. Revision.—An order passed without jurisdiction is liable to re¬ 
vision. But no revision will lie on the mere ground of an error of judgment 
of the Lower Court in the exercise of its jurisdiction. 1 ' 

Wlii-ri* a Court on appeal renews a temporary injunction dissolved by 
the first Court, a revision may lie against it. 2 

22. Powers of High Court—General.—Apart from the provisions of 
the Civil Procedure Code, the High Courts have jurisdiction to grant tempo¬ 
rary injunctions in suitable eases. 1 The order of injunction will, however, 
be directed to a party and not to a Court. 2 

23. Power to restrain party from proceeding with suit in another 
Court.—Apart from the provisions of the Code, the High Courts have, by 
virtue of their equity jurisdiction, power to restrain a party before them 
from proceeding with a suit in another Court. 1 Such power extends to res¬ 
training a party from proceeding with a suit in a foreign Court, but the 
power in such cases should be exercised with the greatest caution. 2 An order 
to the said effect cannot, however, prevent the party from proceeding with 


(Ci) Fnntc/mnd Rajptd v. Lachmichand Mancck- 
ehand, (1919) 53 Ind Cas 395 (396): 21 Rom 
I. R 955: 44 Bom 272. 

(7) Sito Mahton v. F F Ohristien , (1912) 17 
lnd Cas 361 (362): 17 Cal \V N 318: Lin# v. 
Luis, (1888) 12 Mad 186 (187) [No orders 

passed before notice—Does not amount to refusalJ. 

Note 21. 

(1) Ganesh Prawn! v. Dukh Ha ran, 1922 All 
441 (441): 66 Ind Cas 509: District Board of 
Parrakhabad v. Ikhlatinc Husain, 1933 All 86 
(88, 90): 1932 All L .1 803. See also New Delhi 
Theatres, Ltd v. Kailash Chain!, 1933 Lah 73 
(74): 140 Ind Cas 813. 34 Pun L R 51 
[Injunction granted under inherent powers—No 
irreparable injury—Compensation by damages pos¬ 
sible—Nn juriedit*rion to grant injunction—Revision 
allowed ]. 

(2) If nf A Irani v. Deep Xinyh. (1916) 33 Tiid 
Cns 358 <360>: 40 Bom 86: 17 Rom L R 1097. 

Note 22. 

(1) In the matter of Gorki* ill. (1895) 22 Cal 
7 17 (720) (High Court has power to restrain a 
person who has not been duly elected from exor¬ 
cising the fiinelions of a duly elected ('oininiftsio- 
nnr) ; l(anh Jirhnrit v. Bhnteani Chant. (1907) 34 
t’al 97 (99): !\l naf/U Cham! v. Gopal Rant, 

(1907) 34 Cal 101 (103): Vderam v. Hyde rail a 
(1909) 3 1ml Cas 990 (992): 33 Rom 469: 10 
Rom L R 1141; Samandnr v. Fazal. 1925 Lah 
242 (243): 78 Ind Cas 802: Sinyaravehi v. Itula- 
subrnmaaia, 1926 Mad 1126 (1127): 24 Mad 
L W 421: 1926 Mad \\ N 708 ; 97 Ind < as 
938 - MUtoa Co v. Oihn Automobile Co. 1931 Cal 
279' (281): 57 Cal 1280: 130 Ind Cas 252: 
Perinkaruvimn Chrttiar v. Rtnnastnaa Chrttiar. 
1928 Mad 491 (492): 27 Mad L W 4 is: 109 lnd 
(bis 281: Gorindaraiulu Naidu v. imperial Bank 
of India. 1932 Mad 1*0 (181): 35 Mad L W 


168: 136 Ind Cas 346 [Appeal from ex parte 
decree—Execution of decree restrained); Aandauu 
Uukherji v. Enlipada Xukherjt, 1*32 Cd 353 
(356): 54 Cal L Jour 317: 36 Cal W N 291. 
137 Ind Cas 518. 


(2) Xarayan v. JanJcibai. 11915) 30 Ind Cas 
560 (563, 564): 39 Bom 604: 17 Bom L, K 
655 [Judge sitting on the original side has no 
power to stay proceedings pending in a snborai- 
nate Court]; Mulchandraichaitd v. Gut a- 
(1919) 53 Ind Cas 518 (520, 522): 44 Bom 
263: 21 Bom L R 963; Amar Kumar v. Cox-enlry. 
1925 Pat 710 <711): 0 Pnt L Tim 524: 85 ina 
Cas 551; Jumna Dass v. Harcharan Pass, 

11 Ind Cas 416 (416. 417): 38 Cal 405: 

Cal W N 4 [But the High Court can restrain a 
person from proceeding with a suit outside it 
jurisdiction only if he is within the junsdict 
of the High Court, and not merely where he 
property therein). 


Note 23. _ 

• 1 ) Hurt v. Grosser. <19051 9 Cal w * 

49): Panrhauan v. Diearln bath. (1906) 8 
Jour 29 (31, 34); Nam van v. Jankibai, (19 
In.I Ci.s 5(in (563, 564): 39 Bom 604. I« 
an L R 655; If iilchuad Itaichaud v. GUI d- l®. 
920) 53 Ind Cas 518 (520. 522): 44 Bom 
3: 21 Bom L R 963; Xuhamada v. 

31 Lnh 65 (66): 129 Ind Cas 889: 31 Pun 
It 550. But see Jairamdas Ganesh l>a* 
monial KiahoriM, (1903) 27 Bom 35/ (3bi). 
Bom L R 201 [An application before the Hign 
urt for tormporary injunction restraining 
idiint from proceeding with a suit m the sn 
jsp court was held not to be contemplated . 
tion 492 and it was held that no such tempora . 
unction conld be granted). 

(2) Noil v. Bnlutint, 1927 Bom l3 $ (l37 ’ 

8): 29 Rom L R 138: 100 Ind Cas 951. 
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the suit in the foreign Court, but, if he comes within the jurisdiction of the 
Court ordering the injunction, he can be committed for contempt/* 

24. Power to stay proceedings pending in subordinate Court. —If 

sufficient grounds are made out. a High Court has also power, to stay pro¬ 
ceedings in a Court subordinate to it. 1 but there is no such power if the latter 
Court is not so subordinate to it. 2 


0. 39, R. 1, 
Notes 
23—25. 


25. Form of temporary injunctions. —See App. V. Form No. 8. 


R. 2. [S. 493.] (1) In any suit for restraining the defen- 0. 39, R. 2 

dant from committing a breach of contract or 

strain nC r i epetition ot °^ er °f an V hhid, whether compensa- 

continuance of breach, tion is claimed in the suit or not, the plaintiff 

may, at any time after the commencement of 
suit, and either before or after judgment, apply to the Court 
for a temporary injunction to restrain the defendant from com¬ 
mitting the breach of contract or injury complained of, or any 
breach of contract or injury of a like kind arising out of the 
same contract or relating to the same property or right. 

(2) The Court may by order grant such injunction, on 
such terms as to the duration of the injunction, keeping an 
account, giving security, or otherwise, as the Court thinks lit. 

(3) In case of disobedience, or of breach of any such 
terms , the Court granting an injunction may order the property 
of the person guilty of such disobedience or breach to be attach¬ 
ed, and may also order such person to be detained in the civil 
prison for a term not exceeding six months, unless in the mean¬ 
time the Court directs his release. 

(4) No attachment under this rule shall remain in force 
for more than one year, at the end of which time, if the dis¬ 
obedience or breach continues , the property attached may be 
sold, and out of the proceeds the Court may award such compel!- 


(3) Lnh'hmiram v. Poonam Chuud. 1921 Bom 
t-8 (129): 45 Bom 550: 59 Ind Cas 444: 22 
Bom L R 1173. 


Note 24. 

(1) Bahuria Mavra j Kuari v. Maharaja Radii a 
Rranad Singh, 18X4 All W X 352 (353); 111 IV 
Balgangadhar Tilak , (1902) 26 Bom 785 (790): 
4 Bom L R 618 [The High Court has power to 
direct that criminal proceedings in the Court of a 
Magistrate should be stayed, until the disposal of 
a Civil Suit, in which the question at issue in the 
criminal proceedings shall have been decided) ; In 
re Shri Nana Maharaj, (1892) 16 Bom 729 (731). 

C.P.C.—346 


, (o84), (Do.): Anna Ai/gar v. Pmacror 

1907) 30 Mad 226 (227). (Do .) : JoS y! 
h . (190KI .51 Mn«| -.10 (.-,11): ltf Mad 

V J ® Ur ; 4 M«<1 L Ti, « 1*6. (Du.); Saman- 

fn» IH^ 2 " ' 192S . I ' ah 242 (343): 7K I„U Cas 
h0 “ (But in a suit for a mere declaration it is 
not proper to prant an injunction staving pro- 
reed in ps in another suit pending in another Court]. 

(2) Million}) Hasan v. Kala.vati. 10.11 All 57 
i >•“*) : 11 L R All Rev 305: 1030 All T. I 1460: 


132 I nd J 


.v; 


All 1<>. 
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sation as it thinks fit, and shall pay the balance, if any, to the 
party entitled thereto. 

[1877—Ss. 493, 496; 1859—S. 93; R. S. C„ O. 50, R. 12.] 

Synopsis. 


1. 

Legislative changes. 


6. 

2. 

Scope and principle 

of the rule. 


3. 

Injunctions to restrain breach 
contract. 

of 7 

4. 

“Or other injury of 

any kind.” 

£. 

5. 

Grant of injunction 

on terms. 



6. Disobedience to injunction-—Effect. See 
also Note 18 to R. 1. 

Power to grant temporary injunction in 
mandatory form. 

£. Appeal. 


Injunction in election suits. See Note 2, 

1. Legislative changes:— 


F.-N. (8) and Pts. (11) and (12). 


The words “of any kind” after the words “or other injury” are new. See Note 4 
below. 

2. Scope and principle of the rule.—This rule deals with the grant of 
injunctions in a particular class of cases not covered by the provisions of R. 1, 
viz., cases of apprehended breach of 1 contract or other injury of any kind. 
Where, therefore, there is no such apprehended breach of contract or other 
injury of any kind, this rule will not apply. 1 

As lias been seen in Note 2 to R. 1 above, the general principles govern¬ 
ing the grant of temporary injunctions is the same as those governing the 
grant of perpetual injunction. Now S. 56, Cl. (/') of the Specific Relief 
Act, 1877 provides that an injunction cannot be granted “to prevent the 
breach of a contract the performance of which would not be specifically en¬ 
forced ”, and under S. 21, Cl. («) of that Act, a contract will not be speci¬ 
fically enforced when the non-prcforinanee of it can be adequately compensated 
for, by the award of damages. This therefore furnishes an important test to 
see whether temporary injunction should be granted in eases of breaches of 
contract. Further the general principles governing the grant of an injunc¬ 
tion under R. 1, also govern the grant of an injunction under this rule. 
Thus:— 

( i) llpfore the granting of an injunction under this rule, the Couit 
should be satisfied that the plaintiff lias a prime facie case; 
that the Court’s interference is necessary to protect him from 
irreparable or at least serious injury; 3 and that there is no 
other sufficient remedy open to him by which to protect him¬ 
self/ 1 For cases where such injunction was granted, see the 
undermentioned cases. 5 


Order 39, Rule 2—Note 2. 

(1) Krishna Oobinda v. Ml Kishoribala, 1930 

Cul 753 (753, 754): 129 Ind Cas 103: 1930 

Or Cas 1153: 32 Cr L Jour 232. But see New 
Delhi Theatres, Ltd v. Kailash Chttnd, 1933 Lnh 
73 (74): 140 Ind Cas 843: 34 Pun L R 51 
[Broach of contract already committed—Court can 
act ex debito institute and Kraut injunction under 
S 151 on proof of stronp priina facie onse ami ir- 
reparnblo injury or inconvenience). 

(2) Bishambar Nath v. Delhi Municipality, 1926 L 
Lnh 589 ( 590 ): 96 Ind Cas 286 [But the rule 
does not mean the Court should examine tho 


merits of tho enso closely and come to a conclusion 

that tho plaintiff has a caso in which he is u *» 
to suiTPcd I : banish Dairies Milk i t r 

tidhar d Co, 1932 Sind 84 (86): 26 Sind b * 
140 Ind Cns 160. 


51 

(3) Nanabhai v. Janardhnn, (1888) 12 Bom 

110 (116): 12 Ind Jur 349. 

(4) Sohan Lai Ohiman Lai v. Jo» A'y<nn Babu 
Lai, (1920) 54 Ind Cas 546 (547). 2 u 

R (Lah) 30. 

(5) Madras Railway Co v. Thomas Rast, (1891) 
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(it) Where a perpetual injunction has not been asked for in the suit 11 
or where the facts show prima facie, that there is no chance of 
a perpetual injunction or specific performance being granted, 7 
a temporary injunction will be refused. 

(in) Delay in bringing the suit or applying for the injunction will 
be a ground for refusing the same. 8 

An injunction under this rule also, can be issued only against the 
defendant in the suit and none else. 9 It is not necessary that the defendant 
should be living within the Court’s jurisdiction. 10 


Generally speaking, Courts will not issue an injunction restraining a 
candidate from partaking in an election.' 11 Further a Court holding an enquiry 
into the validity of an election under the District Municipalities Act, has no 
jurisdiction to grant an injunction restraining the candidate from taking his 
seat. 12 The rule extends to proceedings under the Guardian and Wards Act. 13 


This rule applies to proceedings under the Chota Nagpur Tenancy Act, 
VI of 1908. See S. 265 (3) thereof. 

3. Injunction to restrain breach of contract.—Pending a suit relating 
to a contract, the Court can, under this rule, grant an injunction restraining 
the commission of any Act which will involve a breach of the contract. 1 
Before such injunction is granted, however, ihe applicant must satisfy the 
Court that there is a completed contract under which he has acquired a right 2 
and that irreparable injury will he sustained by him unless the injunction is 
granted. 3 Further, as has already been noticed under the previous Note, no 
injunction will be granted in respect of a contract of which specific perform¬ 
ance will be refused. Thus, 


0. 39, R. 2, 
Notes 
2-3. 


14 Mad 18 (21); Subba v. Ilaji Badsha, (1903) 
2b Mad 168 (175): 13 Mad L Jour 13. 

(6) Jital Singh v. Kamaleawari Proaad, (1912) 

15 Ind Cas 614 (615): 16 Cal L Jour 555: 18 
Cal W N 92. 

(7) Bhikaji v. Bopu, (1877) 1 Bom 550 

(554): 1 Ind Jur 632; Ilaji Abdul v. Haji Abdul, 
(1882) 6 Bom 5 (7); Nusaurivanji Maruanji 

Pa n dni/ v. (1 nr don, (1882) 6 Bom 266 (283); 

.'ta.iur v. Kntnn Rai, (1889) 13 Bom 56 (57). 

(8) Ilaji Sued Muhammad v. Gulub Rai, (1898) 
20 All 345 (348): 1898 All W N 68; Bhupen- 
dm Nath v. Ranjit Singh, (1913) 20 Ind Cas 
676 (677): 41 Cal 384 (Suit to declare the 
election of the defendant to the Bengal Legislative 
Council ns void]; Yoahimi Boahaka Ka Shn, Ltd 
v. Firm of Dwarakada* Fate Chand, 1933 Sind 
26 (26): 26 Sind L It 335: 139 Ind Cas 490 
| Improper delay in applying for injunction against 
infringement of trade-mark. See also cases in It 
1. N 8, F N (13) nbovo]. 

(9) The Election Officer, Gujrnt v. Abdul Gani. 
etc, 1923 Lah 47 (48): 79 Ind Cas 233; Mal lli 
uil-Din Ahmed v. Athar llossain, (1918) 44 Ind 
Cas 496 (496) Pat. 

G 9 ' 4, Milton it Oo v. Ojha Automobile o uyi- 

, 0< L 1931 Cal 279 (230): 57 Cal 1280: 
130 Ind Cas 252. 

(11) Tor. Election Officer, Qujrut v. Abdul Vani, 


rie. 1923 Ball 47 ( 18): 79 Ind Cas 233; Malta- 
med Mcera Sahib v. Duraieumy Nuidu, 1926 
Mad 1147 (1147): 1926 Mad W N 582: 97 Ind 
Cas 172. See also In re Balaji Rao, 1933 Mad 
103 (103): 140 Ind Cas 441 (Injunction stopping 
election.' to a District Board— Not to be granted 
except in exceptional circumstances]. 1923 Mad 
475 dist. 

(12) Venkatasubbaiah v. Scsha Iyer, 1924 Ma-J 
797 (799): 47 Mad L Jour 201: 20 Mad L W 
148: 1924 Mad W N 538: 80 Ind Cas 664: 47 
Mad 700. 

(13) Qandu Mai v. Ramji Daa, (1914) 23 Ind 
Cas 351 (351): 20 Pun L R 1914: 12 Pun W R 
1914. 

Note 3. 

(1) Praiuiithonath v Jagannath, (1912) 16 

Ind Cas 359 (361) : 17 Cal L Jour 427 (The 
fart of operation of lix /mnilms is no answer to the 
application]; Singaravelu Mndali v. Bala- 
subraonaniya Mudali. 1926 Mad 1126 (1127): 
24 Mad L W 421: 1926 Mad W N 708; 97 In i 
Cas 938. 

(2) Ilaji Abdul v. Ilaji Abdul, (1881-82) 6 

Bom 5 (7); Bhikaji Sahaye v. Bapu Sm/cr, 
(1877) 1 Bom 550 (554): 1 Ind Jur 632. 

(3) Manohar v. Jai Nurain, (1920) 55 Ind 
Cas 403 (406); 2 Lah L Jour 283. 
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(i) no injunction will be granted to restrain marriage 4 or adoption 5 

in breach of an agreement to marry or adopt respectively, 

(ii) no injunction will be granted to restrain breach of a contract in 

restraint of trade or profession. But a contract to supply 
goods exclusively to the promisee 4 and a contract to serve the 
promisee exclusively for a period 7 are not contracts in res¬ 
traint of trade or profession and an injunction can, therefore, 
be granted to restrain breaches of such contracts, 

(lii) no injunction will be granted which will have the effect of com¬ 
pelling the employment of any person, in matters requiring 
services of a personal nature, s 

(iv) no injunction will be given where the circumstances under which 
the contract was made are such, as to give the plaintiff ail 
unfair advantage over the defendant. 1 ' 

(r) no injunction will be given where money compensation will 
afford an adequate relief for the non-performance of the con¬ 
tract . 


Where the defendant alleges a breach of contract and refers the matter 
to arbitration under a provision contained in the contract, and the plaintiff 
thereupon files a suit attacking the contract and asks for an injunction res¬ 
training the arbitration proceedings pending disposal of the suit, the injunc¬ 
tion asked for will not be granted if the suit is based on a denial of the existence 
of the contract, but will be granted if the suit is based on an attack of the 
contract on equitable grounds like fraud or misrepresentation on the part of 
ihe other party.” 

4. “Or other injury of any kind”.—Under the old Code, the words 
‘of any kind' were absent. It was held by the High Court of Allahabad that 
tin- word ‘injury’ referred only to injuries akin to breaches of contract and 
1 h;i1, therefore, no injunction could he granted in respect of other kinds of 
injury such as trespass or nuisance. 1 The addition of the words ‘of any kind 


(1) In the matter of Gaupat Norain. (1*76) 
1 Cal 74 (78). 

(5) A ssu r v. Ralanbni. (1889) 13 Bom 56 

157). 


(6) Subha Naidu v. Jlttji lladsha Sahib, (1903) 
26 Mail 16* (175): 13 Mud L Jour 13. 

(7) Madras Rail naif Co v. Hast, (1891) 14 

Mad 18 (22): Call inn ji Karjiran v. Narsi Tri- 
rum. (1894) 18 Horn 702 (70S); Charlestvorth V. 
Maedanaltl, (1899) 23 Bom 103 (113. 118). 

(8) Nusseruaujee v. Gordon, (1882) 6 Bom 

266 (282). 

(9) Cntlianji v. Narsi. (1891) 18 Bom 702 

i 7 Id). 

(10) Ryan v. Mutual Tontine d■ (Jo, (18161) 1 
< Ii | Mi Ki.f; is Bom 7<*2 (715): Yoxhiini Jtoshnkn 
J{a 8 ha. (A<1 v. Finn of 1 )n arakadas Faterhand, 
I 32 Sind 26 (26): 26 Sind L U 335: 139 Ind 
Cna 490. See also A>«'• Delhi Theatres, Ltd v. 


KaVash Chand. 1933 Lah 73 (75); 140 Ind 

Cas 843: 34 Pun L R 51 [Injunction under in¬ 
herent powers—No danger of irreparable injury 
—Compensation in damages possible— Injunction 
not to be granted—Disobedience of prior injunc- 
tion*—No ground for grant of injunction againj. 


(11) Gafanand v. Jalal Vddin, (1918) 46 Ind 
173 (174): 22 Cal W N 535; SardarmM 
r assraj v. Agar Chand Mahta dr Co. ( 1919 ) o 
ml Cas 588 (590): 23 Cal W N 811 ;\ Bn\f 
\aih v. Mansukrai Panna Lull, (1919) 49 In 
Vs 988 (990): 23 Cal W N 258; Sohan M 
% himan Lai v. Jai Narain Bobu Lai, (19~0) 
nd Cas 546 (548): 2 U P L R (Lah) 30 . ©ee 
Iso Joytall d Co v. Gopiram Bhotica f (1020) •>•> 
nd Cas 778 (781): 31 Cal L Jour 167: ** 
'aI W N 612: Kuverji Devehand v. David Sassoon 
• Co. 1927 Sind 182 (186): 101 Ind Cas 160. 
1 ftii.d T. T? 906 


Note 4. . 0 

(1) Dumb Knar v. Gomti. (1900) 22 All 
(450): 1900 All W N 170. 
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after the words ‘or other injury’ in the present section, makes it, clear 
that an injunction can be "ranted to restrain any Lind of legal injury. The 
word ‘injury' connotes an act or omission contrary to law, resulting in an 
infringement of a right vested in a person. 1 '" Thus an infringement of a copy¬ 
right or of a trade-mark, 2 or an obstruction to a right of easement 1 or to the 
exercise of rights of property' or of a right of public worship 3 or the commis¬ 
sion of a waste or of a nuisance" are all injuries in respect of which an in¬ 
junction may be granted under this rule. But the lawful exercise of a right 
vested in a person cannot furnish a ground for granting an injunction res¬ 
training such persons from exercising it. 7 


(l-a) Manohar Lai v. Jai Narain, (1920) 55 
Ind Cas 403 (404): 2 Lah L Jour 283; Venkata- 
chalarn v. Zamindar of Sivaganga, (1904) 27 Mad 
409 (415, 417): 14 Mad L Jour 162. See also 
Deokishen v. Asaram, 1933 Nag 62 (66) : 28 Nag 
L R 332: 141 Ind Cas 170 [Injunction against 
marriage of a minor—Under 8 12 of Guardian 
and Wards Act—Deemed as under this rule taken 
with S 141—Injury is to the person of the minor 
by a permanent marriage to unsuitable 
husband]; Kuverjee Devchand v. David 
Sassoon d Co, 1927 Sind 182 (186): 101 

Ind Cas 160: 21 Sind L R 306 [Arbitration pro¬ 
ceedings null and void and not therefore causing 
any ‘injury’]. 


(2) Badische Aniline v. Maneckjee, (1893) 17 
Horn 584 (597, 600) [Trude-mark] ; Heiniger v. 
Dm, (1901) 25 Bom 433 (462): 3 Bom L R 1, 
(Do.); Oriental Government Security IAfe Assur¬ 
ance Co, Ltd v. Oriental Assurance Co, Ltd, (1913) 
21 Ind Cas 258 (262): 40 Cal 570 [Trade name]; 
Danish Dairies v. Murlidhar & Co, 1932 Sind 84 
(86): 26 Sind L R 51: 140 Ind Cas 160, (Do.); 
Lawrence v. Bushnell, (1908) 35 Cal 463 (468) * 
12 Cal W N 753 [Copyright]. 


(3) Taro v.^Sana Cllah, (1897) 19 All 25S 
(260): 1897 All W N 43 [Obstruction to light 
and air through a window]; Nandkishore v. Bhagu 
bai, (1884) 8 Bom 95 (98): 8 Ind Jur 260, 
(Do.); Ratanji Hormasji v. Edalji Ilormasji 
(1871) 8 Hon. II C R 181, (Do.); Kail ion Das v 
Tutsi Das, (1899) 23 Bom 786 (788); 1 Bom 1 
R 459, (Do.) ; Bai Tlariganga v. 

26 Bom 374 (378): 4 Bom 
Jethalal v. Lalbai, (1904) 28 
6 Bom L R 86. (Do); Chota 
(1905) 29 Bom 157 (160): 6 


Tricamlal, (1902] 
L R 34, (Do.) 
Bom 298 (303) 
Lai v. Lull abb at 
Bom L R 633 


(Do.) [An injunction is not to bo given when th 
remedy in damages is considered adequate] • Boi 
son v. Deane, (1899) 22 Mad 251 (255), (Do.) 
Delhi d London Bank v. Ilent Lall, (1887) l 
Cal 839 (855), (Do.); Rama v. Subramanigr 
(1908) 31 Mad 171 (173, 176): 3 Mad L Tir 
273: 18 Mad L Jour 178 [Blocking up the en 
trance of a channel]; Rajah of Venkatagiri \ 
Rajah Muddukriahna, (1905) 28 Mad 15 (If 
17) [Obstruction to watercourse or right to flo\ 
of water] ; Balbhadra Pershad v. Barkat Al\ 
(1906) 4 Cal L Jour 370 (388): 11 Cal W I 
85 [Interference with the natural flow of water] 
Desai Bhaoorai v. Desui ChunUal, (1900) 2 

Bom 188 (192) : 1 Bom L R 658 [An injunc 
•■ion will be granted to restrain u person fron 
using a way for a purpose different from tha 
for which it was granted]; Lajcshmi Narain v 
Tara Prasanna, (1904) 31 Cal 944 (950); 8 C n 
W N 710 [Trees overhanging neighbour's land] 


(4) Shadi v. Anup Singh, (1890) 12 All 436 
(437): 1890 All W N 95 F B [Joint owner ex¬ 
cluding tho co-owner from possession ] ; Israil v. 
Snmset, (1913) 21 Ind Cas 861 (863): 18 Cal 
W N 176: 19 Cal L Jour 47: 41 Cal 436 [One 
co-sharer using property in a manner which will 


change the nature of the property or the use to 
which it had hitherto been put]; Ramanadhan v. 
Zamindar of Ramnad, (1893) 16 Mad 407 (409): 
3 Mad L Jour 185 [Erection by tenant of house 
on land desired and changing character of land]; 
Surendra Narain v. Ilari Mohan, (1904) 31 Cal 
174 (178): 9 Cal W N 87 [Erection of an indigo 
factory by tenant on part of land desired render¬ 
ing it unfit for purpose of tenancy]; Jog Chuuder 
v. Bipro Chum. (1887) 14 Cal 236 (239) [Co- 
sharer misused joint property); Watson d Co v. 
Ramchand Dutt, (1891) 18 Cal 10 (20): 17 Ind 
App 110: 5 Sar 535 P C, (Do.); Soshi Bhusan 
Ghose v. Ganesh Ohunder Ghose, (1902) 29 Cal 
500 (502) | Illegitimate use of the family pro¬ 

perty or acts amounting to ouster] ; Bindu Basini 
v. Jannabi Chowdhrani, (1897) 24 Cal 260 
(264) [Act threatening danger to a person’s land] ; 
Jaggamoni Dasi v. Nilmoni Ghosal, (1883) 9 Cal 
75 (79): 11 Cal L Rep 502: 7 Ind Jur 252 
[Defendants using ghat belonging to petitioner 
for landing goods]; Ganpat v. Annaji, (1899) 23 
Bom 144 (145) [One member of the family pre¬ 
vented from taking part in the business of the 
family firm]: Virudachala v. Ramaswamg, (1862) 

1 Mad 11 C R 341 (348) (Partner excluding his 
co-partner from the partnership business). 

(5) Fazal Karim v. Maula Baksh, (1891) 16 
Cal 448 (462): 18 Ind App 59: 6 Sar 19: 15 
I ml Jur 155 P C. 


(6) Ram Lall v. Dalganjav, (1883) 5 All 369 
*¥[} )• 1883 All W N 58 [A plaintiff has no 
ritfht to the removal of trees planted bv (he de¬ 
fendant on his own land until the plaintiff’s en¬ 
joyment of his own lund is directly and imme¬ 
diately interfered with by the growth of the trees) ; 
(rlastaun v- Doonia Lai . (1905) 32 Cal 697 
(709): 9 C'al W X *612 [Defendant, the owner 
of a Shellac factory discharging into Municipal 
clrain refuse liquid of offensive character inter¬ 
fering with the ordinary comfort of the plaintiff’s 
occupation of property); Dnrgmmth v. Chintanioni , 
( 1904) 31 Cal 214 (221): 8 Cal W N 11 [Waste 
by a Hindu widow). 


w; n aster won re 


_ . - -- 7 v .. •-WflfM/if II . see 

.I8;, (386); 24 Bom L R 378: 66 Ind Cas 768: 
4»> Horn 939 [Riphtful execution of decree can- 
not be prevented J ; The Election Officer, Gujrat v. 

r ? hani ' f tc > 1923 Lah 47 (48): 79 Ind Cas 
— su,t for a declaration that a certain per- 
son is not eligible to stand ns a candidate, can- 
. aa,d t0 « suit for restraining him from 
committing an injury of any kind]: Mrs Amai 

<17 ( f? wa * ,x v - Pearson, 1926 Sind 295 (296) : 

I/ u 8 ,, 4 I Injunction for stopping a meeting 

_r,,, , rs Company acting within powers 

» .*‘1 " 0t "Borfore]; Muhammad Mcera 

i U 7 Tiaraisamy Naidu, 1926 Mad 

J-o 7 ru i 4 , 7) : 1 ? 26 Ma<i W N 582: 97 Ind Cas 
1 IHol.lme of election under the rules]; Go- 

K '‘ n ‘‘ r v-Vilanga Konar. 1926 Mad 
1- _ (].t_) 90 Ind Cas 819 [Injunction to res¬ 

train elected candidate from taking his seat]; 
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It is not necessary that the injury should have been actually suffered -, 
though it is essential that the Court should be satisfied that there is a real or 
reasonable apprehension of such injury. 8 An injunction will be refused if 
the applicant has acquiesced in the act or omission complained of. 0 

5. Grant of injunction on terms.—Sub-R. (2) empowers the Court in 
granting injunctions to impose such conditions as it deems necessary. Thus 
it may call for an undertaking from the plaintiff that he will abide by any 
order which the Court may make as to damages. 1 Or, where the plaintiffs 
are a foreign firm and do not carry on business in British India it is reasonable 
that they should be put on terms. 2 

6. Disobedience to injunction—Effect.— See also N. 18 to R. 1.—A 
disobedience of an order of injunction is a contempt of Court. Sub-R. (3) 
confers on Courts the power to punish such contempt and, further, prescribes 
the punishment to be awarded therefor. 1 While the High Courts, as Courts 
of record, have inherent jurisdiction to commit for contempt, the other Courts 
have no such power apart from the provisions of this rule. 2 

The provisions of the sub-rule apply not only to disobedience of an 
order issued under Cls. (1) and (2) of R. 2 but has a more general application 
and applies equally to disobedience of all injunctions issued under S. 94 of 
the Code. 3 

As regards the power conferred by this sub-rule for punishing disobedi¬ 
ence of injunctions, the following points must be noted:— 

(1) The Court which ordered the injunction is the Court which can 
punish its disobedience. Thus where an order of injunction 
was passed by a particular Court and the suit was thereupon 


Muhammad Mohiddin v. Municipal Commissioners 
tor the City of Madras, (1902) 25 Mad 118 (148) 

I Using land as a burial and burning ground—In¬ 
junction refused as it was not proved to bo ac¬ 
tionable nuisance]; Ttanrhod Shamji v. Abdula- 
hha\, (1904) 28 Bom 428 (431): 6 Bom L R 
356; Prankisto v. Euro Ohunder, (1868) 10 Suth 
\V K 435 (435) (Obstruction to watercourse 

—Plaintiff bound to make out injury] l Ponnusamy 
Thevar v. Oollcctor of Madura, (1869*70): 5 Mad 
If O K 6 (24) (Obstruction to watercourse or 

right to flow of wntcr—Injury must not be tri¬ 
vial ] . 

(8) Firm of Manohar Lai Mahabir Prasad v. 
Finn of Jai Narain liapu Lai, (1920) 55 Ind 
Cas 403 (406): 2 Lah L Jour 283; Gangdba t v. 
Purushotham, (1908) 32 Bom 146 (148, 149): 
9 Born L R 912. See also Btdakhidas Jamardas 
v. Shah Qanpatram, 1923 Bom 281 (283): 7/ 
Ind Cas 412 [Threatened nuisanco]. 

(9) Notma Misser v. Rupikuan, (1883) 9 Cal 

609 (612): 12 Cal L Rop 300 [Tenant of an 
s*gririill lira 1 holding planted bis land with mango 
trees to the knowledge, but without the consent 
of his landlord—Landlord standing by for more 
ti, mi 3 voars is not entitled to injunction for re¬ 
moving the trees); Ulaynppttn v. Chula mharam, 
(1906) 29 Mad 497 (498) [Acquiescence to 

erection of building]. 


Note 5. 

(1) Kripa Daj/al v. Rani Kixhori (1887) 10 
aii go (83): 1888 All W N 7: Chandra Nath 
Pal v. Sree Oobind Ohowdhury, (1900) 6 Cal 
W N 308 (310). 


(2) Danish Dairies MUk Export v. Murlidhar d 
Co, 1932 Sind 84 (87): 26 Sind L R 51 [Suit.in 
ro: trade-mark—Injunction—Plaintiff a { 0 J’ e, 8J 1 
firm—Security taken for possible loss to defend¬ 
ant bv injunction]. 


(1) Ram Charan v. Ohatar Singh, (1901) 28 
AU 465 (466): 1901 All W N 142; The Postern 
Trust Company v. Mackenzie Mann d Co, (19 16 J 
35 Ind Cas 378 (383): 20 Cal W N 457; Wadava 
Singh v. Ladha Singh, 1931 Lah 201 (202). 
12 Lah L Jour 309: 131 Ind Cas 343 [Where 
a party to an appeal disobeys an injunction order 
restraining him from alionating certain property 
pending decision of the appoal the Court can 
punish the party in contempt under 0 39. R * 

(3)1. 

(2) I\ or ha pi'ii v. Sachi Devi, (1903) 26 Mad 
194 (495). 

(3) Adaiknla Thcvan v. Imperial Bank, Madura 
Branch, 1926 Mad 574 (575): 50 Mad L Jour 
101: 95 Ind Cas 196; Vidyapuma ThxrlhaewamV 
v. The Vicar of Suratka Church, (1918) 44 In* 1 
Cas 56 (56): 7 Mad L W 328: Salamchand Save 
yaram v. Jogul Kishore Ram Deo, 1928 Cal 4o£ 
'463): 32 Cal W N 114: 107 Ind Cas 65: ho 
Cal 777 I The appointment of a receiver operate® 
as an injunction so far as the parties bound 
the order, are concerned]. See Also L)eokisnen^ • 
Asaram, 1933 Nag 62 (64-66): 28 Nag L K • 
141 Ind Cas 170 [Injunction against a nujmr 
marriage—Under S 12 of Guardian and Wa 
Act—Deemed as under this rule taken witn 
141]. 
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transferred to another Court it was held that the latter Court 
had no power to punish disobedience of the injunction passed 
by the former Court . 4 It has also been held that an inter¬ 
locutory application to punish for contempt under this sub¬ 
rule cannot be transferred to another Court and thus give that 
Court jurisdiction to deal with it. 5 But a Court to which 
the business of the Court granting the injunction has been 
transferred under S. 150 of the Code, can exercise the power of 
punishment under this sub-rule. 6 The appellate Court has the 
same power to order punishment as the original Court. 6 " 1 

(2) In taking action under this sub-rule, the Court cannot act suo 
motu but only on the application of the aggrieved party. 7 

As regards the penalty for disobedience of an injunction it has been 
held that the sub-rule should be strictly construed and that cannot be read as 
providing any penalty other than that specifically mentioned in it. s Thus the 
disobedience will not render any transaction void, 0 nor can a separate suit be 
filed for damages for non-compliance with an order of injunction, 10 the six 
months’ period of detention prescribed in the sub-rule cannot even’indirectly 
be added to. 11 But the two modes of punishment prescribed are only alter¬ 
native and it is not necessary that attachment should be effected before 
imprisonment is ordered. 12 Where an injunction was issued against a person 
restraining him from bringing about the marriage of a girl, but the marriage 
took place, the person injuncted not being responsible for it, and he was sought 
to be punished for contempt on the ground that he did not do all in his power 
to prevent the marriage, it was held, refusing the application, that the injunc¬ 
tion order contained no direction that he should do all in his power to prevent 
the marriage. 13 In another case, where a company had been restrained from 
holding a meeting but the share-holders had not been restrained from voting 
and, at a meeting held in a private house, some of the share-holders attended 
and voted, it was held that they were not liable to punishment for disobedience. 14 


t/(4) Jaharuddin v. Hari Oharan Poddar, (1914) 
22 Ind Cas 499 (500): 18 Cal W N 470. 

(5) Mathuradas v. Venkata Ran, (1910) 8 

Ind Cas 7 (8) : 8 Mad L Tim 374: 1910 Mad W N 
631: 21 Mad L Jour 829. 

(6) Mouna Guruewamy v. Sheik Muhammadu, 
1923 Mad 92 (94): 1922 Mad W N 743: 16 
Mad L W 748: 43 Mad L Jour 713: 46 Mad 
83: 86 Ind Cas 650. 

(6*a) Ottapurakkal v. Alabi Mashur , (1915) 27 
Ind Cas 131 (132) Mad. 

(7) Koehappa v. Sarhi Devi, (1903) 26 Mad 
494 (495). 

(8) Delhi <f London Rank v. Rain Warain, 
(1887) 9 All 497 (500): 1887 All W N 107. 

(9) Edom v. Pattar, (1918) 47 Ind Cas 778 
<779): 4 Mad L W 602: 1917 Mad W N 111: 
35 Mad L Jour 96. 

(10) Jawitri v. Emile , (1891) 13 All 98 (100): 


1890 All W N 232. 


MI) I he A drtietiledieneral of 

ji Akhai, (1895) 19 Horn 152 


1 low htl i / 
(158). 


v. Gang- 


(12) Ottapurakkal v. Alabi Masahur, ( 1915 ) 
•J7 I ml Cas V.,l (t.'U); Ottapurukal Thazath Sup- 
pi v. Alabi Maxahnr Koya, (1913) 22 Ind One 

Sn W N W19: 14M.d C L 

... J?. 4 , 5, 26 , Mad L Jour 37: 1914 Mad W N 

Ml. ottapurukal Thazath Suppi v. Atabi Masahur 

2 916 > 34 Ind Cas 588 (591): 

H, M “ d q 9 “ i 3 M« d W 430: 30 Mad L .Tour 

->-3. 19 Mad L Tim 314: (1910) l Mad W N 

Sehanh Chandra Pakrash i. 


328; Mawazzam v. 

1927 Cal 598 (600): 

Cas 348 [In fart an , it 
punishment except when a 
do something and he does 


31 Cal W N 814: 105 Ind 
attachment is not a proper 
person is ordered to 
not do it). 


(13) Muhammad 
Abdul Gafoor, 1929 
675. 


Wazir A glia v. 
Naff 273 (274): 


M uhammad 
118 Ind Cas 


* 14 ) ffo&wfc Chandra v. Sardar Munsif SUchar 
1925 Cal 817 (818): 52 Cal 513: 88 Ind Cas 820 


0. 39, R. 2, 
Note 6. 
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SCE. 


/ .Although there might be a breach of an injunction in the literal sense, 
vet, if the party acted in good faith and without any intention to violate the 
order, he will not be liable for punishment. 15 

Where an injunction lias been disobeyed the fact that the injunction has 
»)eeii subsequently dissolved will not exempt the party from punishment. lrt 
Although an injunction takes effect from the date of the service of the order, 
yet. it the order had been passed in the presence of the counsel for both sides, 
it is no excuse to say that the order was not communicated to the party per¬ 
sonal! if . 1,7 

A person against whom no injunction has been ordered, cannot be punish¬ 
ed under this sub-rule on the ground that he abetted the disobedience of the 
order. 18 


An undertaking not to alienate, duly recorded in the order of the Court, 
amounts 1o an injunction and a breach thereof is liable to be punished under 
this rule. 1 ’ 9 


7. Power to grant temporary injunction in mandatory form. —Courts 
in England have power to grant temporary mandatory injunction. 1 In a 
Bombay case, Beaman, J., held that the power to issue such an injunction was 
not within the scope of O. 39 and doubted whether a mofussil Court in India 
had power to issue such an injunction. 2 The power was, however, conceded 
in another decision of the same Court-* and has been affirmed beyond all doubt 
in a number of other cases. 4 


8. Appeal.—An appeal lies from an order under this rule whether the 
order is one inflicting punishment or one refusing to take action. 1 


(15) Frass v. BaUcment, 10 Green 84 (Ainer); 
Basanta Kumar Pas v. Xagendra Nath Pal, 
1032 Cal 719 (720): 137 Ind Cas 425 [Party 
alleging he had no notice of injunction—Court must 
give him an opportunity to prove it before com- 
mitl ing him for contempt). 

<|(i) Easten i Trust (a \. .1 fuekenzie. Mann 

,( Co. Ltd, (1916) 35 Tnd Pas 378 (383): 20 
Cal \V N 457 V C. 

(17) Rant Pershad Singh v. Manures Hank, 
Ltd, (1920) 58 Ind Cas 600 (602): 17 AJ1 L 
J 1127: 42 All 98. 

MS) Maarazzam Ali Khan v. Shchush Chandra 
Pat:rashi % 1927 Cal 598 (600) : 31 Cal W N 814: 
105 Ind ('as 348; Marshall v. Grandhy Venkata, 
i 1015) 42 Cal 1169 (1178): 21 Cal L Jour 578: 
:;*» Ind Cas 4. 

(19) Ch ait a rhh a jdas v. Xatvarlal, (1931) 33 

Horn h U 1109 (1112): 134 Ind Cas 1165: 1931 
Horn 509. 

Note 7. 

(1) Robinson v. Lord Byron, (1785) 1 Brown 
< 1» (as 5SH Kef: 24 Ind Cas 625; Bonner v. 
Brent Western By Co , Ltd, (1883) 24 Ch D 1 
Kef: II hid ('as 384. 

(2) Rasul Kttrim v. Pribhai Amirbhai, (1914) 
24 Tnd Cas 625 (627. 629): 38 Bom 381: 16 
Bom h R 288. 

(3) Chaussey Bhimjrc d Co v. Jantnn Plover 


Mill*. (1915) 28 Ind Car 121 (122): 16 Bom 
I, R 566. 


(4) Kandasamu Ohcttu v. Stibranianiya OheUy, 
1917) 41 Ind Cas 384 (385): 41 Mad 208 
MAd L W 140: 1917 Mad W N 501: 38 Mad 
» Jour 448 [Beaman, J., in 24 Ind Cas 625: 3b 
;om 381 not accepted]: Ooapaiya v. AnkayU"* 
927 Mad 210 (211, 212): 24 Mad L W 854: 
It Ind Cas 566 (The power exists under 8 la 
nd not under O 39); Lahore Electric Supply 
'o v. Bombay Motor & Cycle Co, Zrff/tore, 

7 Ind Cas 742 (743): 107 Pun L R 
But an interlocutory injunction of a mandator? 
ature which does not restore any previously ex* 
it ing state of tilings, but which directs defendant 
> establish a new state of things] ; Mayan Lai V. 
hhotalat, (1902) 26 Rom 136 (139): 3 Bom 

J A 


(1) Mohatned Wazir Ayha v. Muhamad Abdul 
Bafoor, 1929 X«g 273 (273): 118 Ind Cas 67a; 
Ottapurakkal Thnzat Suppi v. JLlabi Masahur Ko- 
yanna . (1915) 27 Ind Cas 131 (133, 134) Mad 
Ottapurakkal Thnzat Suppi v. Atabi Musahur 
Koya, (1914) 22 Ind Cas 404 (405): 1913 
W N 1019: 14 Mad b Tim 545: 26 Mad L Jour 
37: 1914 Mad W N 90 [An order refusing to 
attach property for disobedience of injunction ; 
an order passed under O 39, R 2 (3) BftQ 
appealable to the Dt Court under O 43, R H* 
Suppi v. Sped Kunhi Koya, (1916) 34 Tnd Cas 
588 (590. 591): 3 Mad L W 430: 30 Mad lj 
.Tour 523: 19 Mad L Tim 314: (1916) 1 
\Y N 328: 39 Mad 907 [On appeal from 27 inn 
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No second appeal lies against an order passed on appeal from an order 
under this rule. 2 

R. 3 . [S. 494.] The Court shall in all cases, except where 

it appears that the object of granting the 
* Before granting in injunction would be defeated by the delay, 

direct“notic^to 0 p° before granting an injunction, direct notice of 
posite party. the application for the same to be given to the 

opposite party. 

[1877—S. 494; 1859—S. 95.] 

Synopsis. 

1. Scope of the rule. 2. Appeal. 

1. Scope of the rule*—Courts have jurisdiction to grant an injunction 
ex parte. But it should not be so granted without strong and grave reasons. 1 
In other words, except where the delay involved in the issue of notice will 
defeat the object of the injunction notice should be ordered to the party before 
injunction is ordered against him. 2 An injunction granted in violation of 
this principle is irregular. 3 

In an appeal from an order granting an ad interim injunction, the 
appellate Court under this rule can pass an order ex parte staying the operation 
of the injunction order. 4 

2. Appeal.—No appeal lies from an order directing notice before 
granting injunction. 1 

R. 4 . [S. 496.] Aliy order for an injnnc- 

order for injunction tiou may be discharged, or varied, or set aside 
vaued b or s d et asi a d r e ged ’ by the Court, on application made thereto by 

any party dissatisfied with such order. 

[1877—Ss. 493, 496; 1859—S. 93.] 

Synopsis. 

1. Scope of the rule. 2. Appeal. 

Compensation for obtaining injunction on insufficient grounds. See S. 95. 


Oas 1211; Diwun Ohand v. Jharia Coal Co, 1922 
Lah 347 v348): 6 L&h L Jour 142: 66 Ind Cas 
9 [Order refusing to attach property for dis- 
obodionce of an injunction is one under 0 39, 
R 2 and is appealable under O 43 R 11; Ohatur- 
bhujdas v. Natvarlal, (1931) 33 Bora L R 1109 
(1112): 1931 Bora 609: 134 Ind Cas 1165 [Un¬ 
dertaking and ordor thereon is equivalent to in¬ 
junction and a breach of undertaking can be 
punished). 

(2) Venkatapathi Naidu v. Thirumatai Ghetto, 
(1991) 24 Mad 447 (449). 

Order 39. Rule 3—Note 1. 

(1) Baddam v. Dhunpat Singh, (1897) 1 Cal 
W N 429 (431). 


(2) Ilari v. Secretary of State, (1903) 27 Bora 
424 (451): 5 Bom L R 431; Oorid Dut Bogla 
v. Peroshaw Sorabsha-w, (1908-1904) 2 L B R 
222 (223); Burmah Oil Co, Ltd v. Sampson, 
(1921) 64 Ind Cas 534 (535): 13 Bur L Tim 
227. 

(3) Amelak Pam v. Sahib Singh, (1885) 7 All 
550 (552): 1885 All W N 128. 

(4) Sped Ahmad v. Barlow, 1932 All 223 
(224): 138 Ind Caa 822 [Stay of injunction res¬ 
training nominations in an election]. 

Note 2. 

(1) Luis v. Luis, (1889) 12 Mad 186 (187); 
Annamalai Dcsikar v. Oovinda Rao, 1924 Mad 
857 (857, 858): 20 Mad L W 550. 


O. 39. B. 2 
Note 8. 

0.39, R- 3, 

Notes 
1 — 2 - 


0- 39, R- 4. 


C.P.C.—347 
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Temporary Injunction 


Soh. 


0.39. R.4, 1- Scope of the rule.—This rule is intended to cover two classes of 

Notes cases:— 

i_o 

(1) Where an urgent order ex parte lias been made under R. 3, and 

(2) Where an injunction order already in force, has owing to fresh 

circumstances, become unduly harsh or unnecessary or unwork¬ 
able. 1 It is not intended to set at nought the ordinary rule 
that where an injunction has been ordered after granting each 
side an opportunity of being heard, it is final and cannot be 
interfered with except on the presentation of new matter not 
available when the original order was passed. 2 

Where an injunction is dissolved under this rule, the plaintiff may apply 
again for injunction if he can make out a sufficient case. 2 

2. Appeal..—An order under this rule is appealable under 0. 43, 
R. 1 (r). 1 


0.39. R. 6, 
Note 1. 


O 39 R6- 


Injunction to cor¬ 
poration binding on 
its officers. 


R. 5 . [S. 495.] An injunction directed 
to a corporation is binding not only on the 
corporation itself, but also on all members and 
officers of the corporation whose personal 
action it seeks to restrain. 

Synopsis. 


1. Injunction against Corporations. 

1. Injunction against Corporations_As to what is a corporation 

sec tlie undermentioned case. 1 


As to the right of an individual to get an injunction against a Corpora¬ 
tion, sec the undermentioned case;- and vide also Notes under Note No. 3 to 
R. 1. supra. 

Interlocutory Orders. 


R. <3. 


Power to 
interim sale. 


[S. 498.] The Court may, on the application of any 
party to a suit, order the sale, by any person 
order named in such order, and in such manner and 
on such terms as it thinks tit, of any moveable 


Order 39, Rale 4—Note 1. 

<Jj (.tninda Rnmunuja Das Ooswami v. Yiziama- 
rafu . 1929 Mad 803 (804): 120 Ind Cas 862. 

(2) tiorimia Rumunvja Das (ioawami v. Tizia • 
maraju, 1929 Mad 803 (804): 120 Ind Cas 

862. 

(8) Jagiivan v. Shridhar, (1877) 2 Bom 252 
(256). 

Note 2. 

(1) Zohada Jan v. M u ham mud 2'aiah, (1893) 

15 All 8 (9): 1892 All W X 140; Luchmi 

Surain v. Ram Clutran Das . (1913) 20 Ind Cas 
063 (654): 85 All 425: 11 AH L J 613 ['in* 
appeal i- not limited to an affirmative but in¬ 
cludes a negative order also] ; (rovim/n Ramaiiuja 
Das fioHU-mni v. Viziamaraju , 1929 Mod 803 
(604): 120 Ind Cae 862 [Ad ordor ataying de¬ 
livery of property in execution under O 30, R 1 


was passed after notice. The non-applicant with- 
out filing an appeal applied for dissolution of the 
order under O 39, R 4 and the Court appointed 
a receiver. The non-applicant appealed from that 
order. Held, that the Lower Court had not really 

varied its original injunction staying delivery 
though lie purported to do so by appointing a 
receiver. The original order staying delivery re¬ 
mained in full force and was reiterated in the 
revised order. Whatever bo the scope of O o», 
li 4 it cannot bo that a party can appeal against 
a mere reiteration of tho original order of injun®' 
tion when he has failed to appeal against the 
original order]. 

Order 39, Btile 5—Note 1. ^ 

(1) Mapyi v. Pat Lon t (1917) 38 Ind Cas 572 
(573): 9 Bur L Tim 247. 

(2) Shepherd v. Trustees of the Port of Bom¬ 
bay, (1876) 1 Bom 132 (142). 


I. 
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property, being the subject -matter of such suit, or attached 
before judgment in such suit , which is subject to speedy and 
natural decay, or which for any other just and sufficient cause 
it may be desirable to have sold at once. 

[1877—S. 498; B. S. C., 0. 50, B. 2.] 

Synopsis. 

1. Legislative changes. 2 Scope of the rule. 


0. 39) R. 6, 

Notes 

1 — 2 . 


“Any other just and sufficient cause.” See Note 1. 

1. Legislative changes:— 

1. The words “or attached before judgment in such suit'* are new. 

2. The words “or which for any other just and sufficient cause it may be desirable 

to have sold at once” are also new, and have been added in order to empower 
the Court to order sale of securities when the state of the market requires 
such a course. 


2. Scope of the rule.—This rule will apply only if the property is 

either the subject-matter of the suit or has been attached before judgment in 

the suit. 1 An order under this rule can be passed only on an application made 

therefor and after notice to all the parties concerned. 2 The rule does not 

empower the Court to appoint a commissioner to sell any crop on the pro¬ 
perty attached. 3 * H 


Detention, preserve fS. 499.] (1) The Court may, on 

" the application of any party to a suit, and on 
such terms as it thinks fit,— 

(a) make an order for the detention, preservation or in¬ 
spection of any property which is the subject-matter of such 
suit, or as to which any question may arise therein : 

(b) for all or any of the purposes aforesaid authorize any 
person to enter upon or into any land or building in the posses¬ 
sion of any other party to such suit; and 

(c) for all or any of the purposes aforesaid authorize any 
samples to be taken, or any observation to be made or experiment 
to be tried, which may seem necessary or expedient for the nur- 
pose of obtaining full information or evidence. 

,,. (2) Jhe provisions as to execution of process shall apply, 
viutaUs mutandis, to persons authorized to enter under this rule 

[1877 S. 499; R. S. C„ 0. 50, B. 3.1 


0.39, R. 7. 


Order 39, Buie 6—Note 2. 

TjjaJr v - Oanga Btihan 

l R In 2 35 C “ 118 (1 19) : 


{2A2) Seni,0tha V ' Ram(Uam V. (1884) 7 Mad 241 

1930 m -> *** 



r 
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Sch. 


0.39, R. 7, 
Notes 
1—4. 


1, 

2 . 

3. 

4. 
5 


Synopsis. 

Legislative changes. 

Scope of the rule. 6. 

Inspection of subject-matter of suit. 
Inventory. 7 . 

Application for such order to be after 


'i •' - til _• i r f •>€ f .vl! i< | tv'll} 

notice.. , * 1 

Power to allow party to draw money 
paid into Court pending decision. 
Appeal. • 

■ • ' ' * ' ' 1 \>'\ \r. \\\ >(\ Si 


-- - il • TTHI J 

Order against party. See Note 2, Pt. (1) F.-N. (1). 

and Note 6. Pt. (1). Revision. See Note 2, F.-N. (1). 

Order to produce property. See Note 2, „ ; W ,Ui \.... J 


1. Legislative changes:— 


«. 


... JO' 1 ’ 

The words “or as to which any question may arise therein” in sub-R. 

are new. o f ’.cJ^rgyJ 




(•> 


2. Scope of the rule.—The first part of the rule applies to cases 
where the articles are in the possession or custody of the party against whom 
the order is made. 1 As to the power of Courts to pass an order under this 
rule in Probate Proceedings, see the undermentioned cases. 2 


3. Inspection of subject-matter of suit.—Where, in respect of the 
property of one person a right accrues in favour of another and that right 
cannot be measured without inspection of the property, such inspection can 
1)0 ordered under this rule. 1 Thus in a suit for damages alleged to have been 
caused to the plaintiff by the defendant’s construction in his premises and 
1 he extent of the alleged injury has to be ascertained, the Court has jurisdic¬ 
tion, under this rule, to order an inspection for the purpose. 2 In ordering 
such inspection, the Court should take care to impose as little inconvenience 
as possible on those against whom the order is made. 3 

4. Inventory.—The power to order inspection implies a power to 
order the preparation of an inventory if such inventory is essential for a pro¬ 
per decision of the case. 1 If such an inventory is not so essential, it should 
not be ordered. 2 

,i, v< .Nil- 


Order 39, Rule 7—Note 2. 

(1) Jitendra Nath Bhattacharya v. Asoke Nath 
Mitter. (1919) 52 Ind Cas 4 (6): 30 Cal L Jour 
64 [Where certain ornaments are pledged with 
the defendant, who has again pledgod them along 
with other ornaments of his own with a third 
party and is in a position to redeem them from 
his "pledge, a Court had jurisdiction to order 
their production by the defendant before it within 
a certain time—High Court confirmed the lower 
Court’s order, in revision]. 

(2) Kaxhinath Singh v. SheoahanJcar Pande. 

1905 All W N 127 (128): Nerodebaranl Devi 

v. Ohamatkarinl Dcvt/a. (1915) 27 Ind Cas 617 
(610)- 39 Cal W N 205; Glrlbala Dart v. Pro- 
lash Chandra Dutt. (1929) 120 Ind Cas 459: 
49 Cal L Jour 484: 1929 Cal 496. 


Note 3. 

( 1 ) Dhoronev Dhur Ghose v. Radha Gobtod 
Kur. (1896) 24 Cal 117 (121. 122): 1 Cal W 
N 99: A.njad AH v. All Hussain Johur (1910) 
6 Ind Cas 574 (575): 12 Cal L Jour 519: 15 
Cal W N 353. 



(2) Dhoroney Dhur Ghost ▼. Radha Oo Mn* 
Kur. (1897) 24 Cal 117 (121, 122): 1 CW W 
N 99. See also Amulya Kumar .Samoddar 
Annada Oharan Das. (1933) 87 Cal W N 
(145) [Structures on land—Whether recent o 
old—Commission for local Inspection—-Under tn 
rule and not under O 26, Rr 4 or 9j. 

(3) Amfad AH v. All Hussain Johur, (1910) 
6 Ind Cas 574 (575) : 12 Cal L Jour 519: lO 
Cal W N 353; Dero H H illr Hussain All Khan 
v. H H Mir Abdul Hussain Khan, (1908) 2 Sind 
L R 22 [An order by a Sub-Judge to open up 
a particular passago by the defendant, to ail <> 

a Receiver to enter upon the premises tor 
purpose of making an inventory, is without J ur “r 
diction, if the defendant provides another means 
of access through his promises]. 


Note 4 - 

(1) Amfad AH v. AH Hxusain Johur, (1910> 
6 Ind Cas 574 (575): 12 Cal L Jour 519: 

Cal W N 853. 

(2) Muhammad Ranok y, Tahidunn4*9&> (1919) 
52 Ind Cas 38 (34). 
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5. , Application for such order to be after notice.— An application 
for an order under this rule can only be made after reasonable notice to the 
parties concerned. 1 

i i'. I • • I - i . ■ 'a ' 1 

, 6. Power to allow party to draw money paid into Court pending 
decision.— Where money paid into Court is claimed both by the plaintiff and 
by the defendant, the court cannot allow one of them alone to draw the amount 
pending the decision of the case even on his furnishing security for restitution. 1 

7. Appeal. —No appeal lies from an order under this rule. 1 But if 
an order applied for under this rule is wrongly refused, the proper course is 
to apply for review if any new matter is forthcoming. 2 

R. 8 . [S. 500.] (1) An application by the 

order^to^te^afte? plaintiff for ail order under rule 6 or rule 7 
notice. may be made after notice to the defendant at 

anytime after institution of the suit. 

(2) An application by the defendant for a like order may 
be made after notice to the plaintiff at any time after appear¬ 
ance. 

[1859—S. 91.] 

Synopsis. 

1. Notice. 

1. Notice.—An application under this rule also can be made only 
after reasonable notice to the opposite party. 1 


R. 0 . [S. 501.] TT here land paying revenue to Govern¬ 

ment, or a tenure liable to sale, is the subject- 
when party may "be matter of a suit, if the party in possession of 

Mssion^^ian^ P the sllc ^ 1 l all( l or tenure neglects to pay the Govern- 
subject-wtf/A'r of suit. ment revenue, or the rent due to the proprietor 

of the tenure, as the case may be, and such land 
or tenure is consequently ordered to be sold, any other party to 
the suit claiming to have an interest in such land or tenure may, 
upon payment of the revenue or rent due previously to the sale 
(and with or without security at the discretion of the Court), be 
put in immediate possession of the land or tenure; 



Note 5. 

(1) Sengolliu v. Ramimamy. (1883) 7 Ma 
241 (242). 

Note 6. 

(1) Dorasingam v. Vyravan, (1913) 19 In 

Cas 219 (219): 13 Mad L Tim 326: 1913 Ma 
W 363: 24 Mad L Jour 404. 


Note 7. 

(1) Jogodishry Debia v. KaxUuh Chandra. 


(1894) 24 Cal 725 (738): 1 Cal W N 374 F B. 


*i( 2) / e J /o( il ' aAu v - Pr 'mvahu, 

(51d). 


(1892) 10 Bom 


... e 39. Rule 8—Note 1 . 

(242), ^ V ‘ Rmnami ’ l V‘ <1884) 7 Mad 241 


O. 39, R. 7, 
Notes 
5—7. 


0.39, R. 8. 
Note 1. 


0. 39, R.9. 
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Sch. 


O. 39, R.9, 

Note 1. 


0.39, R.10# 
Note 1. 


and the Court in its decree may award against the defaul¬ 
ter the amount so paid, with interest thereon at such rate as the 
Court thinks lit, or may charge the amount so paid, with interest 
thereon at such rate as the Court orders, in any adjustment of- 
accounts which may be directed in the decree passed in the suit. 

[1877—S. 501; 1859—S. 91.] 

Synopsis. 

1. “Adjustment of accounts.” 


Payment by one co-sharer to save sale— 1, Pt. (2). 

Whether entitled to charge. See Note 

1. “Adjustment of accounts”.—An adjustment of account under 
this rule need not be sought in a separate suit, even if the decree in the first 
suit is silent, about it. It can be worked out in execution of the decree, if it 
could be shown from the nature of!the decree, that it could and ought to have 
contained such an order and is imperfect without it. 1 

The party paying the revenue under this rule, is entitled to a charge 
on the property for the amount. 2 

R. 1 O. [S- 502.] Where the subject-matter of a suit is 

money or some other thing capable of delivery, 
et? e m S cou°rt. m ° ney ' and any party thereto admits that he holds 

such money or other thing as a trustee for 
another party, or that it belongs or is due to another party, the 
Court may order the same to be deposited in Court or delivered 
to such last-named party, with or without security, subject to the 
further direction of the Court. 

[1877—S. 502; 1859— Ss. 95 and 243.] 

Synopsis. 

1. Scope of the rule. 2. Appeal. 


“Holds.” See Note 1, Pt. (2). 

Refusal to deposit money—Liability to pay 


interest. See Note 1, Pt. (3) 


1. Scope of the rule —The rule does not apply unless — 

(?) the admission of the party is an admission sufficient un er 
< >. 12. R. G 1 and , 

(ii) the party making the admission “holds ’ the property oi 

thing capable of delivery. 2 _ 

Order 39. Rule 10 —Note 1- l92 7 

( 1 ) l)rVMi Saroyan Patel v Jlassanana, 

Sind 25 (27): 97 Ind Cas 623. 

Rajah 


Order 39. Rule 9—Note 1. 

(1) Radhcij Singh v. Mangni Ram. (1902) 6 
Cat W N 710 (712). 


(2) Rajah of YUlanagarem v. Rajah of Setru- (2) Raja % Sad 168 (173) 

Aw* Mnd 686 ,C92,: 13 M 'grja 

Jiv*r 83 P B. money was held by another Court 
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A refusal to pay as ordered, under this rule, will render the party refu¬ 
sing liable for interest from the date of the order. 3 

The rule applies to proceedings under the Guardians and Wards Act. 4 

2. Appeal. —An appeal lies from an order under this rule under 
•0. 43, R. 1. (r). 


0.39, RIO, 
Notes 
1 - 2 . 


ORDER XL. 

Appointment of Receivers. 

R. 1. [S. 503.] (1) Where it appears to 
•ctiven”*”™* 01 re tlie Court to be just and convenient , 14 the 

Court may by order— 

(a) appoint a receiver of any property, whether before or 
■after decree ; 20 

(b) remove any person from the possession or custody of 
the property; 49 

(c) commit the same to the possession, custody or 
management of the receiver; and 

(d) confer upon the receiver all such powers, as to bring¬ 
ing and defending suits and for the realization, 24 management, 
protection, preservation and improvement of the property, the 
•collection of the rents and profits 25 thereof, the application and 
disposal of such rents and profits, and the execution of docu¬ 
ments 26 as the owner himself has, 23 or such of those powers as 
the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to 
remove from the possession or custody of property any person 
whom any party to the suit has not a present right so to remove. 

[1877—8. 503; 1859—8. 243. See 8s. 51 and 94.] 

Synopsis . 

1. Legislative changes. 6. Testamentary suits. 

2. Scope and object of the rule. 7. Suits under S. 92 of the Code. 

3. Receiver, if can be appointed in 8. Partnership suits. 

proceedings other than suits. 9. Maintenance suits. 

4. Receiver, if and when may be 10. Receiver, if can be appointed 

appointed in mortgage suits. where one has been appointed 

5. Receiver of future earnings of by a Magistrate under S. 146 

judgment-debtor, if, can be of the Criminal Procedure 

appointed. Code. 


o. 40, R.l 


cl another suit. Subrainania Ayyar, J dissent- Suth W R 297 (298) 

«lgj. 

zov tt r, (4) re Jamrui Dai t (1911) 11 Ind Can 

(3) Ram Das« v. Prosunnomoyee, (1871) 10 554 (356): 36 Bom 20: 13 Bom L R 487. 
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Soh. 


0. 40,R■ 1 
Note 1. 


11. Who may be appointed receiver. 

12. What Court may appoint or remove a 

receiver. 

13. When a receiver may be appointed. 

14. “Just and convenient.” 

15. Partition suits. 

16. Executor in possession. 

17. Receiver, if, can be appointed 

for a company. 

18. Appointment, if can be made 

after reference to arbitration. 

19. Receiver in execution proceed¬ 

ings. 

20. Receiver after decree. 

21. Receiver of property in the 

hands of common manager. 

22. Powers of the receiver. 

23. “All such powers as to bringing 

or defending suits .... as 
the owner himself has.” 

24. Realisation of property. 

25. “Collection of the rents and 

profits thereof.” 

26. “Power as to the execution of 

documents as the owner him¬ 
self has." 

27. Delegation of duty by receiver. 

23. The receiver is an officer of the Court. 

29. Possession of receiver enures for 

the benefit of the true owner. 

30. Attachment of properties in the 

hands of the receiver. 

31. Suits by or against receiver— 

Leave of Court. 


32. Debts incurred by receiver in 

the course of business. 

33. Loss caused by receiver's de¬ 

fault. 

34. Agreement with receiver—Con¬ 

tempt of Court. 

35. Remuneration of receiver. 

36. Liability of receiver. 

37. Liability to account. 

38. Liability of receiver and that of 

an executor or trustee. 

39. Liability to criminal prosecution. 

40. When appointment takes effect. 

41. Security to be given by receiver. 

42. Receiver’s lien. 

43. Remedy of third party aggrieved by 

receiver’s action. 

44. Receiver if and when a necessary party 

to the suit. , 

45. Notice to opposite party if necessary 

before appointment. 

46. Appointment of new receiver in place 

of old receiver. 

47. Joint receivers. 

48. Duration of office of receivership. 

49. "Court may remove any person from 

the possession or custody of 
property.” 

50. Summary jurisdiction. 

51. Appeal. . 

52. Letters Patent Appeal. 

53. Revision. 

54. Practice. 


Attorney of a party—Whether can be 
appointed receiver. See Note 11, 
Pt. (6). 

Declaratory suits. See Note 13. Pt. (22). 

Effect of appointment—On execution by a 
decree-holder. See Note 19, Pt. (15). 

Right of appeal to the Privy Council. See 
Note 51, Pt. (26). 


Sale by receiver—Parties whether can 
impugn. See Note 22, Pt. (16). 

Temporary injunctions and appointment of 
receivers—Distinction between. See 
Note 13, Pt. (4). 

Two Courts appointing receivers in respect 
of the same properties— Whether 

expedient. See Note 12, Pt. (8). 


1. Legislative changes:— 

The portions of S. 503 dealing with receiver’s remuneration and receiver's duties 
have been re-enacted as Rr. 2 and 3 of this order. Apart from this, the present rule contains 


the following changes: — 

(1) S. 503 provided for the appointment of a receiver whenever it appeared 

“to bo necessary for the realisation, preservation or better custody or 
management of any property”. Under the present rule, the Court^ may 
appoint a receiver where it appears to be “just and convenient 
do so. 

(2) S. 503 applied only to property which was the subject of the suit or attach - 

mcntA This restriction has been removed now. 
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(3) The words “whether before or after the decree” in the present rule are 
new. 

Thus the present rule is much wider in its scope than S. 503. 

As to S. 243 of the Code of 1859, see the undermentioned cases.2 

2. Scope and object of the rule.—This rule authorises a Court to 
appoint a receiver whenever it appears to it to be just and convenient to do so. 
The matter is thus left to the discretion of the Court. 1 Such discretion must, 
however, be exercised, not arbitrarily but judicially and according to legal prin¬ 
ciples. (See Note 14, infra.) The object and purpose of the appointment of a 
receiver may generally be stated to be the preservation of the subject-matter of 
the litigation pending a judicial determination of the rights of the parties there¬ 
to. 1 '" The Court does not, at the time of appointment of a receiver arrive at any 
final decision on the merits of the ease, its aim being merely to preserve the 
status quo ante during the litigation. 2 Where a receiver is appointed under 
this rule in respect of any property, such property is in costodia leyis for the 
benefit of the several parties according to their titles (see Notes 27 and 28, 
infra). When the Court appoints a person as the “manager’” of the suit pro¬ 
perty, it really appoints a receiver, the term “Manager'’ being only another 
name for a receiver/ 1 A sajmrdar to whom moveable property attached in exe¬ 
cution is handed over for safe custody is not a receiver. 4 

3. Receiver, if can be appointed in proceedings other than suits.—■ 

The omission in R. 1 of the words “subject-matter of suit 9 * which occurred in 
S. 503 of the old Code makes it clear that a receiver can be appointed in pro¬ 
ceedings other than suits. 1 Thus, a receiver may now be appointed in proceed¬ 
ings for the appointment of a guardian under the Guardian and Wards 
Act, 2 or in a suit for rent and ejectment under Bengal Act. VIII of 1869 3 
or under S. 32 of the Bengal Settled Estates Act, III of 1904 for the purpose 
of recovering the amount of any decree against a tenant for life of a settled 
Estate. But a Court has no jurisdiction to appoint a receiver in proceedings 
under the Succession Certificate Act 4 or in proceedings for the removal of 
a trustee under S. 74 of the Trusts Act 5 or to manage any occupancy hold- 


0. 40, R.l, 
Notes 
1—3. 


(2) Fateh Singh v. Gunga Pershad, 1871 Pun 
It© No 53; Ajoodhya Dass v. Doorga, (1R72) 17 
Suth \V R 101 (101); Bunwari Lall Sahu v. 
Mohibir Pershad. (1873) 12 Ben*? L R 297: 1 
Ind App 89 (102): 3 Stir 338 P C; Bunvaree 
Lall Sahoo v. /taboo Girdharec Singh, (1871 ) 18 
Suth W R 273 (274): 8 Bon*? L R App 23; 
Joynarain v. Shib Pershad. (1866) 6 Suth W R 
Mis 1 (2). 


Mad 614 (614): 46 Mad L Jour 196; 19 Mad 
L \V 247: 34 Mad L Tim 6: 78 Ind Cas 625; 
Jatindra Mon v. Rabati Mohan Das. 1932 Oal 
275 (282): 55 Cal I. Jour 8: 138 Ind Cas 4 
(Position and duties of common manager of estate 
and of receiver of property are analogous]. 

(4) Allah Dad v. Emperor. 1924 Lnh 667 
(668); 25 Cr L Jour 43: 75 Ind Cas 731. 


Note 2. 

( 1) Md Hussain Khan v. Amarchand. (1913) 
21 Ind Cns 283 (287): 16 Oudh Cas 238. See 
Shm Parkash v. Hand Kishore, (1921) 61 Ind 
Cas 112 (112): 2 U P L R (A) 389 [Costs in 
the application also discretionary] . 

(1-a) Md nussain Khan v. Amarchand. <1913) 
21 Ind Cas 283 (286): 16 Oudh Cas 238; 

Jagat Tarini Dasi v. Naba Gopal, (1907) 34 Cnl 
305 (316): 5 Cal L Jour 270. 

(2) Kumar Saiga N a rain Singh v. Srimati 

Rani Keshabati Kumari, (1914) 25 Ind Cas 406 
(407): 18 Cal W N 537; Bhupendra v. Ma-nahar. 
1924 C»1 456 (458): 28 Cal W N 77 Ini 
Cas 783; Gopeenath v. Rally Dass, (1884) 10 

Cal 225 (230, 231): 8 Ind Jur 302; Ram Sunser 
v. Kamal Jha, (1905) 32 Cal 741 (745). 

(3) Ramasami Naidu v. Ayyalu Naidu, 1924 

C.P.C.—348 


Note 3. 

(1) Asadali v. Mohomad. (1016) 36 Ind fas 
177 (177): 20 Cal W N 1000: 43 ChI 986. 


(2) Mt Chandra IFatf v. Jagannath. 1025 Lah 
4R9 (489, 491): 7 Lah L Jour 281: 90 Ind 
Chh 611: 26 Pun L R 576; Gadoobai v. Jnnabai. 
1020 Nap 119 (119): 116 Ind Cas 642: In re 
l!ai Jamanabai, (1911) 11 Ind Cns 554 (557): 
36 Rom 20: 13 Born T. R 4«7. 


(3) Panyc Chander v. Hurcli under, (]««">) 
10 Cal 496 (498). 


(-11 K a ill, it iim alias Mali Lai v. Knui/ii /,„/ 
1924 All 376 (378): 46 All 372: 22 All I. T 
345: 79 Ind Cas 363. 


(5) Assardas v. Mast Thahurhni. 1027 Sind 237 
(238): 103 Ind Cas Sir,. 
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xus.v.x.1 VJUt S C H. 

ing under the Central Provinces Tenancy Act.® 

4. Receiver, if and when may be appointed in mortgage suits.— The 

High Court ot Allahabad has held that 0. 40 has no application to mortgage 
siuls inasmuch as O. 34 provides m itself a complete machinery for such suits 1 
Put the general trend of opinion of the other High Courts is that 0. 40 is not 
inapplicable to mortgage suits and that a receiver can be appointed even if 
the mortgage is a simple one. 2 The test to be applied in this class of suits is, 
as in the case of other suits, to consider whether it will be just and convenient 
to appoint a receiver. 2 '* A receiver cannot be appointed merely because it is 
convenient to the mortgagee to do so, 3 or because a private sale by the receiver 
will fetch a higher price than the Court sale, 4 or because the mortgagor’s re- 
\(Tsioners support the appointment of a receiver. 5 Xor will a receiver be 
appointed where the mortgagee cannot, recover his amount person-ally from the 
mortgagor. 1 ’ On this principle it has been held that a receiver cannot be appoint¬ 
ed <4 the olher properties of the mortgagor where there is no likelihood of a 
personal decree being passed against the mortgagor in case the proceeds of the 
sale ot the mortgaged property is found insufficient to satisfy the mortgage. 7 
11 has however been held in the undermentioned eases 8 that where a re¬ 
ceiver is appointed at the instance of a mortgagee, the rents and profits of the 
property realised by the receiver must be treated as additional security for 
the amount found due to the mortgagee under the mortgage and that there¬ 


to) See S 12 (2). C P Tenancy Act, 1 of 1920. tions of Fazl Ali, JJ. 


Note 4. 

(1) flokind Ram v. Junta Freund, (1918) 43 
Jnd ('as 533 (534) AD; Makhun Lai v. Mushtuo 
Ali, 1927 All 419 (420): 100 Ind Cas 735. 

(2) Jaikiasondas v. Zcnabai, (1890) 14 Bom 

431 (435): Ghanaahyam v. Gobindn tloni, (1903) 
7 Cal W N 452 (453) ; Rameawar Sinyh v. 
■Ohuui Lul Shalia, (1920) 56 Ind Cas 839 (841): 
47 Cal 418: 31 Cnl L Jour 385; Aruiuiehatam 
v. Manuka, (1909) 3 lad Cus 437 (437): « 
Mad L Tim 238; Venkata Rajayopal Surya Row 
v. Uaaavi Reddy. (1915) 26 Jnd Cas 986 (989, 
991): 1 Mad I. W 785: 1914 Mad W N 771: 16 
Mad L Tim 407: 29 Mad I. Jour 457; Ethi- 
rajutu Chelh v. Ell jiiyoimlaehari. 1929 Mad 138 
(111): 29 Mad L W 553: 115 Ind Cns 244: 56 
Mad I> Jour 115; Surya Rau v. linked Doan, 1931 
Mad 626 (629): 54 Mad 565: 61 Mad I. Jour 
111; 34 Mad I. W 165: 133 Ind 
Cas 504: Dhinn Sinyh v. liar Xa rain. 1929 I.ah 
780 (781); Jan want Sinyh v. Punjab National 

Haul:. 1932 I.ah 82 (83): 133 Ind Cns 433 

[Equitable mortgagee is entitled to appointment of 
Receiver]: Puraaram v. Panin Mat Pitta Mat, 
1925 Lull .790 (591. 592): 85 Ind Cas 737: 
Khan Jnn Tin v. ,V« Srin. 1928 Rang 176 (176): 
110 Ind Cas 620: 6 Rang 261; Punjab National 
Bank. Ltd v. Finn of Mnoaaji Jaffirji, 1927 Sind 
230 (230. 231): 102 Ind Cas 353. But see 

Wnmdn Khnniim v. Rajrooy Kocr, ( 1877-78) 3 

la) 335 (336): 1 Cal L ltep 295 ]S 243, Act 
VIII of 1859 not applicable to mortgage decree 
for sale—Receiver cannot be appointed]; Xriainya 
Oh a ran Nandy v. Raj nit i P round Sinyh, 13 Pat 
Jj Tim 525 (530). 

(2 a) Kehitink Chandra v. Janakinath Roy, 
1932 Cal 194 (195): 35 Cal W X 1141: 137 
T i,d Can 127. See Nriainga Ohara n v. Raj nit i 
J-rasod, 13 Pal I. Tim 525 (530) |See observa- 


(3) Xnival Mina Muhammad Hussain 
v. Amar Ohand Paul, (1913) 21 Ind Cas 2S3 
(284, 285): 16 Oudh Cas 238. 


(4) Latafut IIostein v. Anunt Choicdhury, 

(1896) 23 Cal 517 (521). 

(5) Qovind Rani Dasi v. Brinda Rani Dasi, 
(1916) 34 Ind Cas 405 (405): 23 Cal L Jonr 
440. 


(6) Khubsarat Koer v. Sarada, (1911) 12 Bid 
Cns 165 (165, 166): 16 Cal W N 126: 14 C«1 
I. Jour 526 (See h..\v ever 1933 Mnd W N (\Veeks 
Cases) p. 12. where it wns held that a Recover 
could be appointed for the mortgaged properm 
oven if there is no personal remedy]. 


(7) Rajah Satrueharln Gangaraju Raja of 
Jeypore, 1926 Mad 797 (797, 798): 23 Mad L 
W 650: 1926 Mad W X 937: 96 Ind Cas U*- 


(8) Surya Rno v. Hokllt 
lad h Jour 111 <115, 116): 1931 6 : 6 *fu- 

Jad 565: 31 Mad L W 165: 333 Ind Cm •»<»<■ 
\loolji Moorarji, In re. 1929 Sind 114 < 

15): 23 Sind L R 200: 115 Ind Cas 30b. 
! a mm war Sinyh v. Ohnni Lid, (1920) > 

'us 839 (840, 841): 47 Cal 418: 31 Cal b Jour 
185: Eastern. Mortgage and Agency Co, T j 
'itkuruddin Mahomed Choicdhury, (1912) * 

’as 849 (851): 17 Cal W N 16 [Court cannoi 
rdor Receiver to pay out of the moneys 
lands, any sums to the mortgagor to P*?s 
is appeal against tho decree in the 
ait). See also Ponmi Chcttiar v. ^^7) 
uer. (1933) 141 Ind Can 372 <873, 375, 377) 
lad [Receiver in mortgage suit— Subseque 
lourtaucUon purchaser in execution °‘ m u 
ecree—Such purchaser is not entitled to . 
nd profits though Receiver was impleaded tD 
■id ttiough both suits were in the same CO 
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fore the mortgagee is entitled to be paid out the rents and profits so received 
in priority to other personal creditors of the mortgagor. 

Where the mortgage is void ub initio and the mortgagee obtains a 
simple money decree in respect of the mortgage amount it has been held by the 
High Court of Rangoon that lie cannot apply for the appointment of a re¬ 
ceiver of the properties of the mortgagor. 9 It lias been held by the High 

Court of Madras that the Court has no power to appoint a receiver pending a 

• 

suit for the specific performance of a contract to execute a mortgage? 0 

In the circumstances of the following cases, it has been held that a re¬ 
ceiver may properly be appointed:— 

(1) Where the interest due on the mortgage is in arrears or the sale 

proceeds of the property are likely to be insufficient to satisfy 
the mortgage. 11 

(2) Where the mortgage is by the karta of a joint Hindu family 

and it is found that such a mortgage is binding on the family. 12 


(3) Where the suit is to enforce a floating charge on the good-will 

and the stock-in-trade of a business under a mortgage contain¬ 
ing a proviso that the mortgagor should not permit the stock- 
in-trade to fall below a certain value. 13 

(4) Where the mortgagor who is in possession on behalf of the mort¬ 

gagee becomes insolvent. 1 * 4 

(o) Where the mortgagee is entitled to enter into possession on de¬ 
fault of payment of the mortgage moneys. 15 

(6) Where the mortgagor, transfers his properties, with the mort¬ 
gagee’s consent, to trustees who undertake to liquidate his 
debts by periodical payments but the arrangement fails. 10 

A receiver can be appointed in a mortgage suit for sale even though a 
receiver has already been appointed in a prior partition suit comprising such 
property. 17 Such appointment can be made even after the final decree in the 
mortgage suit is passed and at any time before the mortgage is fully satisfied. 18 


(9) Meyappa CUetly v. Ma Bu , 1930 Rang 271 
(272) : 127 Ind Cas 176. But see Ram Rucha 

*v. Doorga Unit, (1870) 13 Suth W R 453 (454) 

| Receiver may be appointed though the mortgagee 
has taken only a money decree|. 

(10) Chokkalingam Pillai v. Pichappa Chelt'uir, 
1926 Mad 155 (156): 22 Mad L W 579: 1925 
Mad W N 802: 92 Ind Cas 599. 

(11) .1 /ah a raja .S' ir R amen va r $ i a gh B a ft ad ii r 

v. Chwni Lai Shah, (1920) 56 Ind Cas 839 

(841): 31/ Cal L Jour 385: 47 Cal 418: Punjab 
National Bank v. Moosaji Jnffirji, 1027 Sind 230 
(231): 102 Ind Cas 353; East era Mortgage and 
Agency Co, Ltd v. Rake a K hat an, (1912) 17 

Ind Cas 202 (203, 204): 16 Cal W N 997; 
Eastern Mortgage and Agency Co, Ltd v. Faku- 
ruddin Mohammad, (1912) 17 Ind Cas 849 

(852): 17 Cal W N 16; Weatherall v. Eastern 
Mortgage and Agency Co, Ltd. (1911) 9 Ind Cas 
985 (987): 13 Cal L Jour 495; Manindra Chan - 
dar v. Suniti Bata Debi, 1926 Cal 1006 (1008): 
95 Ind Cas 632; Ahmed Kasim Baroocha v. 
Soliappa Chetti, (1909) 4 Ind Cas 1031 (1032): 
5 Ti B R 135: 3 Bur L Tim 20. 


(12) Ram Kumar Lai v. Chartered Bank of 
India, Australia and China, 1925 Cal 664 (666): 
41 Cal L Jour 203: 87 Ind Cas 375. 

(13) Hardvari Mull Dibi Chand v. Lack matt das 

Kvruk Chand. (1918) 46 Ind Cas 389 (390) 

Cal. 

(14) Kali Ycnkataraju v. Official Receiver , 
(1916) 32 Ind Cas 691 (692): 1915 Mad W N 
664. 

(15) Jaikissandas v. Zenabai, (1890) 14 Bom 

431 (435). 

(16) Weatherall v. Eastern Mortgage and 
Agency Co. Ltd. (1911) 9 Ind Cas 985 (987): 
13 Cal L Jour 495. 

(17) Khubsarat Koer v. Sara da Charan. (1911) 
12 Ind Cas 165 (165, 166 ): 14 Cal L Jonr 526: 
Hi Cnl W X 126. 

(18) Abdul Khairat v. Hirshikesh Das. 1926 
Ciil 978 (979): 95 Ind Cjis 6; Manindra Chandar 
v. Suniti Bala Debi, 1926 Cal 1006 (1008): 95 
Ind Cas 632. 
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A receiver may thus be appointed after the sale under the mortgage decree 
and pending an application to set aside such sale. 19 •• 


Where a receiver is appointed in a mortgage suit, the mortgagee, if iu 
possession, must give up such possession to the receiver, even though, he has 
been in possession under an arrangement that he should apply the income of 
the property to the discharge of the debt. 20 t>y, .•» 


S. 69-A ot the Transfer of Property Act which was introduced newly 
by Act. XX of 1929, now makes provision for the appointment of a receiver 
of the mortgaged property by the mortgagee himself in cases where he is en¬ 
titled to sell the property without recourse to a suit for sale. Hence the 
undermentioned decision 21 passed prior to Act. XX of 1929, wherein this right 
was not recognised is no longer good law. 


5. Receiver of future earnings of judgment-debtor, if can be appointed. 

—Apart from any charge given by the debtor, the Court has no power to 
appoint a receiver in aid of a judgment, of the future earnings of the judg¬ 
ment-debtor, inasmuch as such earnings are not property in respect of which 
the judgment-creditor could proceed in equity or at law. 1 A receiver can¬ 
not therefore be appointed to receive the maintenance allowance 1 '* or the 
pension payable to the judgment-debtor. 2 But where the latter has been 
given certain lands for his maintenance, a receiver can be appointed to collect 
the rents and profits of the lands and pay out of the same, a sufficient sum for 
the maintenance of the judgment-debtor and his family applying the balance, 
if any, to the liquidation of the judgment-creditor's debt. 3 See also the 
undermentioned eases. 4 


6. Testamentary suit.—A receiver can be appointed in a testamen¬ 
tary suit. 1 Sec Note 3, supra. 

7. Suits under S. 92 of the Code.—The Court can appoint a re¬ 
ceiver in a suit under S. 92 of the Code. 1 But it cannot do so in a suit under 


f 10) Madheshtcar Singh v. Mohmnaya Prasad 
Singh. (191!) 0 Ind Cas 1027 (1028): 15 CaJ 
W N <572: 18 On! L Jour 487. 

(20) Ifitendra Sinah v. Ramrshvnr Singh. 
1921 Pat 43 (44): 6 Pat L Jour 37: 2 Pat L 
Tim 593: 01 Ind Cas 67. 

(21) Syam Peary Dassya v. Eastern Mortgage 
aiul Agency Co, Ltd, (1917) 40 Ind Cas 865 
(879) Cal. 

Koto 5. 

(1) Holme a v. MUluge, (1893) 1 Q B 551 

C A; CnrUigon v. Lyric Theatre, (1894) 3 Ch 
338 C A: Ro Jhnnaon, (1898) 2 I R 551. 

(l a) Padmannnd Singh v. Rama Praaad 
MaJri. (1012) 17 Ind Cas 284 (288): 16 Cal 
L Jour 351: 17 Cal \V N 662; Palikandy Mam- 
mad v. Chingaran Krfoth Valippa, (1916) 34 Ind 
Cas 381 (383) : 20 Mad L Jour 361: 40 Mad 302. 

(2) Debt Prasad v. Amir AH, (1909) 4 Ind 
Cas 145 (148): 12 Oudh Cas 323 [Pension also 
cannot ho attached). 

(3) Rajindra Narain Singh v. Mt Sunder 
Ribi. 1925 P C 176 (176): 41 Cal L Jour 383: 
23 All 1- J 634: 27 Bom L R 849: 87 Ind 
Cas 295: 3 Pat L R 142: 47 All 385: 52 Ind 


App 202: 49 Mud L Jour 244: 1925 Mad W N 
030: 22 Mad L W 284: 0 L R P C 138: 30 
Or.) W N 818 P C; Lahvnu Bat v. Ilarak Ghana. 
(1915) 31 Ind Cas 285 (287): 11 Nag L R 113- 


(4) Rani Aniinpanii v. Swaminathan, (3911) 
> Ind Cas 439 (439): 8 Mad L Tim 108: 34 
dad 7: 1910 Mad W N 505: 20 Mad h Jour 
’85 [Decree or agreement for maintenance nw 
>e assigned]: Asad AH v. ITaider AH, (^ll) 
ml Cas 826 (829): 14 Cal W N 918: 12 Cal 
, Jour 130: 38 Cal 13 [Decree for maintenance 
lift v he assigned 1. 


Note 6. 

(1) Yeshicant Bhagwant v. Shankar 
handra. (1893) 17 Bom 388 (391). 

Note 7. , . o 

(1) Ajapa .Y atari Pandhara Sannadht v'. Rat 
ingam Pilini. (1913) 20 Ind Cas 767 (767) . 24 
-lad L Jour 658; Veeraragava Th.athacMrinr ''. 
Zrishnasami Thathachariar. (1910) 7 IndI Cas sou. 
:0 Mad L Jour 638: 4 Mad L Tim 88; KuPP* 
ami v. SubramanUbn, 1923 Mad 224 ■ (224) . 
dad L W 927: 1923 Mad W N 75: 68 
’as 565: 41 Mad h Jour 545 {Court can super¬ 
nio existing trustee by Receiver] ; Shan 
amtnnd V. Muhammad Maeudul, (1920) ra.Hlnr’a 
’as 442 (443): 2 U P L R (Pat) 34 [SetttaJJ 
dea that different bodies created by him <m° a 
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the Religious Endowments Act except under S. 5 of that Act. 2 See also the 
undermentioned cases. 3 

8. Partnership suits.—W here a dissolution of the partnership is inevi¬ 
table, and the partners are on bad terms, the usual way of guarding their 
interests is by appointing a receiver and by ordering the good will of the busi¬ 
ness and the stock in trade to be sold, the partners being at liberty to bid at 
the sale. 1 But no receiver can be appointed to manage a partnership busi¬ 
ness where all the partners are not parties to the suit. 2 It is not necessary 
that on the death of a co-partner the Court, must in every case, appoint a 

receiver. The Court should look at the whole of the circumstances of each 
ease. 3 


9. Maintenance suits.—Where by a decree for maintenance a charge 
is created on the defendant’s property for the payment of maintenance, it is 
desirable, in order to facilitate execution and to avoid further litigation, that 
the decree itself should appoint a receiver with directions to take possession 
of the property, in ease of default of payment and to sell the same, and to 
pay out of the proceeds of the sale the amount due to the plaintiff. 1 

10. Receiver, if can be appointed where one has been appointed by 
a magistrate under S. 146 of the Cr. P. C — A civil Court cannot appoint a 
receiver in respect of properties for which a criminal Court has already appoint¬ 
ed a receiver under S. 146 of the Criminal Procedure Code. 1 But the mere 
fact that there exists with reference to any property an order under S. 145 of the 
Criminal Procedure Code is no bar to a civil Court appointing a receiver in 
respect of such property.- Nor can a Magistrate acting under S. 145 of the 
Cr. P. Code interfere with the possession of a receiver appointed by a civil 
Court without the permission of that Court. 3 


11. Who may be appointed receiver.—A party to the litigation should 
not be appointed a receiver except under very special circumstances or with 
the consent of the other parties, 1 because, as a general rule, absolute disinterested- 


concur in the administratiou oi the trust—Con¬ 
currence becoming impossible—Receiver can be 
appointed); Balakrishmi v. Jagannadu , 1925 Mad 
820 (822): 48 Mad L Jour 534: 87 Ind Cas 
194 [Internecine quarrels between the trustees]. 

(2) Qyannananda Asaram v. Eristo Chandra, 
(1903) 8 Cal W N 404 (407). 


(3) Uaji Kadir Bnksh v. Qulam Muhammad 
1*920) 55 Ind Cas 50 (52) : 2 D P L R ?Lah) 
06 : 30 Pun W R 1920. ' 

Note 9. 

( 1 ) Bemanginee v. Eumode Chandcr , (1899) 
26 Cal 441 (448, 449): 3 Cal W N 139. 9 


(3) Narayanan Chetty v. Ramasami Chetti, 
(1909) 4 Ind Cas 1069 (1070): 19 Mad L Jour 
669 [Suit by some members of a community 
against other members—Joint property of com¬ 
munity—Prayer for appointment of Receiver 
rofused]; Subramania Desika Panda rasannadhi 
v. Arwnuga Tambiran, (1926) 91 Ind Cas 106 
M08) Mad [Suit for scheme and removal of 
Pandarasannadhi for misconduct—Death of Pan- 
darasannadhi—Abatement—In an appeal from order 

of abatement, application for appointment of receiver 
refused] . 


Note 8. 

oJaq A J rL<£? vtr v - E S Dover, (1915) 29 In. 
Cas 684 (686); 8 Bnr L Tim 57: 8 L B R 332 

'&>?*» STM. K ‘"S 28 

u sErfi Ar 8> 45 In ' 


wore io. 

<V B } d y°- Prosad Narain Singh v. Asrafi 
£* n (1913) 20 Ind Cas 269 (271)- 17 Cal 

1- N >° 70: CaI 862 : Md Ali Khan v NUar 

561 P 11 ^ 5 .04 < 505 > : 95 Ind Cas 

Crhninfl ^w'a ar °^ dy ln Receiv °r'e hands by 

-‘Vu'SSTSB li. w^n it’ <1900) 22 

(l902) 30 C81 

Note 11 . 

qA \ v - Oulam Rasul, 1926 

‘if 37 n ( 381 : ®9 Ind Cas 104; Supprasanna 

£“ ra ‘ n R °V< (1914) 22 Ind Cas 
-oo ( d 2 3): 18 Cal L JoUr 638: 16 CttI W N 
D A™"® 11 '' Da8 v - Sheonandan Prasad, 1925 
Pat 293 (294): 3 Pat 964: 85 Ind Cas 93: 6 
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Notes 
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ness is an indispensable qualification for a receiver. 2 Subject to the above 
general rule however in the case of partnership and partition suits, a party is 
more readily appointed a receiver than in other cases. 3 There is nothing to 
prevent a Hindu from being appointed receiver of the properties of a Muham¬ 
madan wakf where his duties do not include the performance of religious 
c (remonies . 4 Similarly the appointment of the guardian of a minor as receiver 
of his properties is not illegal. 5 But the attorney of a party to the litigation 
cannot be appointed receiver, as such appointment will interfere with the arrange¬ 
ment made by such party for the conduct of his case. 6 

The fact that the receiver lives far away from the properties is a dis¬ 
qualification, which, though not absolute, should be taken into consideration in 
making the appointment." 


12. What Court may appoint or remove a receiver.—Under S. 505 
of the Code of 1882 a receiver could be appointed only by the High Courts and 
the District Courts and not by Courts subordinate to the District Court. 1 
Under the present Code, a receiver can lie appointed by all Courts. The 
appointment can be made only by the Court before which the suit wherein the 


receiver is sought to be appointed is pending, or where the decree has been 
appealed against, by the appellate Court. 2 Hence a District Court cannot 
appoint a receiver in a suit pending in a Court subordinate to it. 3 Now that 
tlie words * ‘ property, tlie subject of a suit or attachment” which occurred in- 
S. 503 of the old Code have been omitted in the present rule, a Court, can 
appoint a receiver even of property situated beyond its local jurisdiction, 4 and 
even before deciding the question of jurisdiction, where such question is 
raised. 5 A Court of Small Causes cannot appoint a receiver of immoveable- 


Pat I. Tim 778; In re Thyannayakt Achi, (1914) 
25 Ind Cas 602 (602. 603) Mad; Syed Asad 
Reza v. Wahidunnessa Begum, (1912) 57 Ind 

Cas 70 (71): 80 Cal L Jour 231; Kali Kumari 
v. Bachhan Singh, (1913) 19 Ind Caa 878 (874): 
17 (’ill W N 974; Dhinii Singh v. Unr Narain, 
1929 Lah 780 (781) [No absolute prohibition 

against party being Receiver]. 

(2) Sripatti Datta v. Bibhuli Bhutan, 1926 Cal 
593 (595): 53 Cal 319: 92 Ind Cos 940 Bupendra 
Nath v. Monohar Mokherjee, 1924 Cal 456 (460) : 
2 8 Cal W N 86: 77 Ind Cas 783. 

(3) Bhugawan Dim v. Shea Nandon Prasad 
Suitn, 1925 Pat 293 (294): 3 Pat 964: 85 Ind 
Cas 93: 6 Pat I. Tim 778. 

( 4 > Syed Asad Reza v. Wahidunnessa Ilegum. 
(1920) 57 Ind Cas 70 (71): 30 Cal L Jour 231. 

(5) Nadar v. Tenainmal. (1916) 35 Ind Cas 

939 (1): 4 Mad L W 285: (1916) 2 Mad W N 
256: Rukmani Ammal v. AdvncateOr.neral of 
Madia's. (1915) 31 Ind Cns 908 (908): 1916 

Mad W N 10. 

(6) Johurmull v. Kcdarnath, 1927 Cal 714 
(717): 31 Cal W N 953: 55 Cal 113: 104 Ind 
Cas 387. 

(7) Kali Kumar v. Bachhan Singh, (1913) 19 
Ind Caa 873 (871): 17 Cal W N 974. 

Note 12. 

(1) Birajan Kooer v. Ram Churn Lai, (1883) 


7 Cail 719 (721): 9 Cal L Rep 203; Bai Mani 
v. Khimchand. (1908) 33 Bom 104: 10 Bom Jb* 
R 1037: 1 Ind Cas 657 (657); Amur Nath v. 
Raj Nath, (1896) 18 All 453 (454) : 1896 All 
W N 141; Budh Parkash v. Santrem, 1885 run 
Re No 102. See Khagendra Narain v . Shathadar, 
(1904) 31 Cal 495 (497): 8 Cal V N 608. 

(2) Shnik Maheenodeen v., Shaikh Ahmed' 
Hossein, (1870) 14 Sutli W R 384. 

(3) Lalafut Uossein v. Anunt Chowihrg, 
(1896) 23 Cal 517 (519, 520): Dhundiram v.. 
Chandana. (1865) 2 Bom H C R 98. 

(4) 3 r K R T Alagappa Ohetty v. 5 ***j!jf' 
two,ni Ayyar. 1921 Mad 119 < 120) : . 

Nath Mali* v. N Y Low dc Co UJtA, 2 09’ 
(505): 34 Cal W N 238: 51 Cal h Jour 20® • 
57 Cal 964: 128 Ind Cas 97. But see Dkantndra 
Krishna v. Surendra Krishna, 1930 Cal 610 
(612): 34 Cal W N 440: 129 Ind Cas buw 
(Simple contract creditor without a lien on 
property not entitled to ask for Receiver], 
tidda Raja v. Siddalinga Raja (1912) 17 
Cns 16 (16) [Property not subject-matter of sm 
—Receiver cannot be appointed]. See a 
lladjee v. Mahomed lladjee, (1874) 21 Suth 
R 303 (305): 13 Bong L R 91 [Case under coa 
of 1859—Question was left open]. 

(5) Kin Foo alias Whre Fong v. Whee SheBr 

Chile,,,/. 1925 Rime 287 (288): 3 Rang - 

S9 Iml Cas 593. 
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property) {See Ss. 7 and 94 of the Code. 6 ) A civil Court in the Punjab can 
appoint a receiver to collect the rent of agricultural land. 7 

Where a receiver of a certain property has already been appointed by 
a Court, it is inexpedient that another Court should appoint another receiver 
for the same property. 8 It is only the Court that appointed the receiver, that 
can remove him 6 or give him any directions in the matter. 10 

13. When a receiver may be appointed.—.Sec also Note >6 to S. 51. As 
has been seen in Note 2, ante, the appointment of a receiver is in the judicial 
discretion of the 001114. Where the property is in medio, i.e., in the possession 
of no one, a receiver can readily be appointed. But where any one is in pos¬ 
session under a legal claim, strong reasons are necessary for interfering with 
his possession. [6'ee Notes 14 and 48. infra, where the general principles are 
discussed. See also sub-R. (2).] 

A plaintiff applying for the appointment of a receiver must show prima 
facie that lie lias a strong case and good title to the property 1 or a special 

equity in his favour- that the property in the hands of the defendant is in 

danger of being wasted. 3 The distinction between the appointment of a re¬ 
ceiver and temporary injunction is this. While in either case, it must be 
shown that the property should be preserved from waste or alienation, it is 
enough to show in an application for injunction that the plaintiff has a fair 
question to raise as to the existence of the right alleged, but this is not enough 
lor the appointment of a receiver, a good prima facie title has to be made out. 4 

The mere fact that the plaintiff in his plaint makes violent and wholesale 

charges of malversation against the defendant in possession is no ground 
for the appointment of a receiver. 5 Nor is a mere future apprehension of 


0.40, B.l„ 
Notes 
12—13. 


(6) Xursingdas v. Tulsiram, (1878) 2 Horn 

558 (.760) [Case under Code of 1877— Held, 

moffusal Court of Small Causes had no power to 
appoint Receiver]. 

(7) Dhumi v. Nawab Muhmmad Sajfad Ali 
Khan. 1923 Lah 623 (625): 73 Ind Cas 600: 
7 Lah L Jour 533. 

<8) Sridhar Ohowdhery v. Mugniram, 1924 
Pat 491 (495): 3 Pat 357: 5 Pat L Tim 243: 
1024 Pat H C C 54: 78 Ind Cas 620. 

<9) Bihari Lai v. Shankar Daft , 1925 Lah 309 
^110): 7 Lah L .Tour 6: 86 Ind Caa 246; John 
v. Agra United MiQa. Ltd, 1931 All 72 (73): 
l'»31 All L J 18: 134 Ind Cas 454; Seva Da# 
v. Puran Das, 1889 Pun Re No 74. 

• 1(>) Janiki Ammal v. Narayanasami, (1908) 
18 Mad L Jour 589 (689): 4 Mad L Tim 268. 

Note 13. 

'!) Mahomed Qanim Ravuthar v. Nagaraja 
Moopanar, 1928 Mnd 813 (814): 106 Ind Cas 
167: lianvari Lai Chowdhury v. Moti Lai Chou- 
Pat 40 3 (494): 8 Pat L Tim 466: 
68 Ind Cas 656; The Firm Raghbir Singh Jaa- 
vant v Narinjan Singh, 1923 Lah 48 (51. 53): 

In £ Cas 569; Nga Kifi Maung v. Mi Sin. 
oi P p 2nd quarter, Civil Procedure, 17; 

Sham Ohand Oiri v. Hhaya Ram Pandty, (1894) 

V’, C 7 a1 rr W ^ 365 < 367 ): Alkaina Bibi v. Syrd 
ft?®* 1626 Cal 970 (971. 972): 29 Cal 

N 886: 89 Ind Cas 183 (Receiver will not 
ordiuarily be appointed at inBtance of a plaintiff 
who has merely a shadowy claim]. See Sia Ram 


Ohm v. Mohbir Das, (1900) 27 
5 Cal W N 362 [Enouph if fair 
is made nut I . 


Cal 279 (282): 
prima facie case 


1 w Cftouvf/iHn/ V. K Sing and H O Dull, 

P, P T at t 318 320 > : 3 p «* L Tim 24 

*> Pat L Jour 366: 61 Ind Cas 849. 

Ki'ifi 1 G{Uam Ra8ul Khan, 

w , .. lnd 37 (38): 89 Ind Cas 104; Jcthatal 

n Dn A v * lnl Snnifi. 1926 Sind 83 (84): 
[r 9 „ 7 . n ' Cas 413; Gortnd Xarain Rao v. Deisai 
VaUabhrao. (1920) 55 Ind Cas 827 (827, 828): 

Bom L R 217; Mi Skive Ma v Mi Mi 
‘! 91I > 12 Cas 198 (198, 199): 4 Bur L 

. “ 41; Singh v. Shromani Qvrdicara 

19J 1 Lah 688 (688): 32 Pun L R 665: 134 Ind 

shown f 9 TWMklf a 1 *"' V° ,he property must be 
184 Jam ™a, 18R«I Bom P j- 

1X4 <lo4) [Redemption suit]. 

•lQiii^VS i°7 a A at J} am ^L v ‘ Arunachalam PVlai, 

R21 • 10 lri” d T * 0 ? 876 (871 > • 21 Mad L Jour 

-V ' Non w Tun 490 L.< 1911 > 2 Mad W N 
; N 0 a Ki)i Maunp v. Mi Sin, 1908 U B R 

_nd quarter, Civil Procedure Code 17 - Guruaami 

5 S?*V* , W ( VL 19 > ® 3 Ind cir?60 

Padmunand Singh Bahadoor/(1895)^22 459 

niS/fS 55^75617:^188^ AU^W /«• 

O™” V i908 P U if r'v (1909) 4 Ind Caa % 

f P \ lt \ No ,07: 1909 Pun L R 
I- [Proof of such charges is necessary]. 
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0. 40, R. 1, misappropriation or mismanagement sufficient ground for the appointment. 6 

Note 13. V ague charges against the person in possession are not enough; the charges 

must be specific. 7 Persons in possession under a legal claim must not he re¬ 
moved on the strength of mere suspicion.* In a suit for possession and mesne 
profits against a defendant who claims to hold the property as trustee, the 
more fact that the defendant Is a poor man from whom it would be impossible 
to realise any mesne profits which might be decreed, is no ground for appoint¬ 
ing a receiver where there is no allegation of misappropriation or waste. 9 But 
in the undermentioned cases, the insolvency of the person in possession of the 
disputed property was held to be good ground for the appointment of a re¬ 
ceiver. 1 '' 

A receiver cannot be appointed for the purpose of ascertaining the 
real income of a property so that the Court may have correct data for fixing 
l he rate of maintenance payable to a widow. 11 The allegation against a de¬ 
fendant, a trustee, that since his acceptance of office, he has not paid allowances 
to the beneficiaries, without any allegation of waste or mismanagement, etc., 
is no ground for appointing a receiver in his place. 12 Nor should a receiver 
be appointed merely because the relations between the parties are strained 1 * 
or because the manager of the estate of the defendant produces his accounts 
and documents late. 14 But where the defendant removes under suspicious 
cii cumstances, a large extent of property during the pendency of a suit, in 
which the title to the property is to be determined, 15 or where a Hindu widow 
in possession of her husband’s estate is found to be wasting the property 
or where a life tenant intends to transfer the estate to a stranger thus consti¬ 
tuting a danger to the reversionary interests, 17 a receiver may be properly 
appointed. In a suit for possession, where it is clearly proved that the estate 
is grossly mismanaged and wasted, a receiver should be appointed. 1 * It is not 


(6) Sant Knm v. Pam Ohand, (1910) 6 Ind 

Cas 659 (660): 1910 Pun Re No 36: 1910 

Pun L R 72: 1910 Pun W R 53; Satis Chandra 
Giri v. Benoy Krishna Mukhopadya, 1926 Cal 
1092 (1096): 96 Ind Cas 30. 

(7) Satis Chandra Giri v. Benoy Krishna 
Mukhopadhya, 1926 Cal 1092 (1093): 96 Ind 
Cas 30; Sant Ram v. Ramchand. (1910) 6 Ind 
Cas 659 (660): 1910 Pun W R 53: 1910 Pun 
Re No 36: 1910 Pun L It 72. 


(8) Tejmall Bikaram Singh v. Ramraj Kuar, 
(1911) 11 Ind Cas 703 (705) All. 

(9) Mahomed Askari v. Kisar Husain. 1921 
All 91 (92): 43 All 311: 19 All L J 50: 60 
Ind Cas 901; Sivaji Raja Sahib v. Aisicartya- 
nandaji Sahib. (1915) 29 Ind Cas 485 (488): 
29 Mad L Jour 209: 18 Mad L Tim 155; Tirath 
S in oh v. Sli r<i mil>ii Gnrdwnra. 1931 Lab 088 
(689): 32 Pun L R 665: 134 Ind Cas 799. 


(10) Official Assignee v. Jln/i Mohammad 
TIady. (1918) 48 Ind Cas 152 (153): 11 Bur 
L Tim 127 (Insolvency of arbitrator is BuHicient 
ground for appointing Receiver though the adminis¬ 
trator lias been managing the estate carofully and 
has kopt proper accounts] ; Kaki Venkataraju v. 
The Official Receiver. Godavari, at Rajamandrx 
(1916) 32 Ind Cas 691 (692): 43 £ a1 136: 19 
Cal W N 998: 23 Cal L Jour 118 (Mortgagor in 
possession on mortgagee's behalf— Mortgagor be¬ 
coming insolvent—Receiver can be appointed]. 


(11) Rajammal v. Thyagaroja Ay gar, 1925 Mad 
245 (1246): 22 Mad L W 816: 89 Ind Cas 943. 

(12) Hobibullah v. Abtaikallah, (191®) 84 
nd Cas 693 (694): 23 Cal L Jour 567. 

(13) The firm Ragbir Singh v. Narinjan Singh. 
923 Lah 48 (51, 53): 72 Ind Cas 569. 

(14) Narayanaswami Ayyer v. vf 

1912) 17 Ind Cas 261 (263): 1912 Mad W N 

'04. 

(15) Sia Ram v. Mohnbir, (1900) V v C *Rhaua 
282): 5 Cal W N 362; Sham Ohand v. Bhaya 
1am. (1901) 5 Cal W N 365 (367). 

(16) Guruva Ohetty v. Ragammal, (191JJ J 
nd Cas 534; 1910 Mad W N 347 : ,„ 8 , 

rim 189; Mt Maharanx v. Vuddu Lai ■««» 
1868) 1 Bong L R A C J 27: 10 Suth W R 

(17) Ahmad Asmal Muse v. Bal BM, 

17 Ind Cas 553 (555): 44 Bom 727. 22 
, R 826. See Shankarbhax v. Bai Shiv. (UjjW 
12 Bom L R 1013 (1022. 1030): 1 93 ° N B J£ 
,45: 54 Bom 837: 127 Ind Cas 897: l® 30 B0 ■ 
45. 

(18) Satya Narain Singh v. . n ff' hab j8 

Zumari, (1914) 25 Ind Caa 406 (407). 
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necessarily improper that a receiver should be appointed to deal with the rents 
and profits of land assigned to a Hindu widow for her maintenance, even if 
she has no other source of income. 19 The mere fact that the party in posses¬ 
sion is a Muhammadan widow claiming a lien for her dower debt, is no bar 
to the appointment of a receiver if there are good grounds for such appoint¬ 
ment. 20 See also the undermentioned cases. 21 

A receiver may be appointed in a suit for a declaration 22 or in a mere 
suit for money. 33 But in such eases the creditor must establish a special equity 
in his favour. 24 The High Court of Calcutta lias however held that a simple 
creditor without charge on the property is not entitled to ask for the appoint¬ 
ment of a receiver. 24 ' 1 A receiver can be appointed to collect the rents and 
profits of an estate which is itself not liable to attachment. 25 The mere fact 
that the acts alleged against the defendant constitute a crime for which he may 
be prosecuted is no bar to the appointment. 26 An application for the appoint¬ 
ment of a receiver should always be made promptly. Delay in making it is 
a circumstance unfavourable to such appointment. 27 An application for the 
appointment of a receiver should not be dismissed summarily. The matter 
should be considered judicially in all its aspects before being disposed of. The 
dismissal of an application, at a prior stage when the suit itself was dismissed 
does not prevent a subsequent application when the suit has been restored and 
the proceedings re-opened. 28 

14. “Just and convenient’’.—The provisions of English Law corres¬ 
ponding to this rule (S. 25 of the Judicature Act, 1873, now S. 45 of the 
Judicature Act, 1925) use the words “just or convenient’’. But they have 


(19) Lahunu Bax *v. Harakchand , (1915) 31 
Ind Cas 285 (287): 11 Nag L R 113. 

(20) Zahro8 Syed Ali v. Ahmad Sued, 1923 
Nag 21 (21, 22) : 68 Ind Cas 502. 

(21) See Kumaru Tirumalai v. Banyaru Thiru - 
malai , (1898) 21 Mad 310 (323) [Co-owner- 
One co-owner entitled to manago but minor—His 
mother a Gosha lady and acting through stranger 
denying plaintiff’s rights as co-owners, to share 
in rents and profits—Receivor appointed]; Baja 
Ram v. Sheoravi Kuer, (1910) 7 Ind Cas 344 
\ 345) All [Suit to set aside trust—Profits from 
the property large —Expenses of tho tru>t small 
—Trustees not paying due regard to any method 
of any account—Receivor inay be appointed]; 
Mahomed Ali Khan v. Nisar Ali Khan , 1926 Oudh 
504 (505): 95 Ind Cas 561 [Receivor appointed 
under Criminal Procedure Code, S 146—Titlo of 
one of the parties declared by Board of Revenue 
—/[rid. that Receiver's custody should be con¬ 
tinued till disposal of civil suitl. 

(22) Dhumi v. Nawab Muhammad , 1923 Lah 
623 (624, 625): 73 Ind Cas 600: 5 Lah L Jour 
533; Amarnath v. Mt Tehal Kaur, 1922 Lah 444 
(416): 67 Ind Cas 383; Makhan Shah v. 

mat ITaHma, 1927 Lah 65 (65): 27 Pun L R 
138: 94 Ind Cas 39. But see Pounchbai v. 
Lckhraj , (1909) 4 Ind Cas 605 (605): 3 Sind 
L R 118. 

(23) Nedunyadi Bank v. Official Assignee, 
1929 Mad 184 (186): 56 Mad L Jour 95: 29 
Mad L W 664: 118 Ind Cas 70: 52 Mad 998: 
Lahunu Bai v. Harak Chand, (1915) 31 Ind 
Cas 285 (287): 11 Nag L R 113; Ramasamy 

C P.C.— 349 


Naik v. Ramasami Ohetty, (1907) 30 Ma«l 265 
(264): 2 Mad L Tim 167: 17 Mad L Jour 201. 
But see Manila Sidda v. Siddlinga, (1912) 17 
Ind Caa 16 (16) Mad [Receiver cannot be 
appointed for property which cannot be dealt with 
in any way by the Court in the suit). 

,A^L Pirthi Chand Lai v. Kalikannand Singh, 
1922 Pat 318 (319. 320): 3 Pat L Tim 24: 6 
Pat L Jour 366: 61 Ind Cas 849. 

(24-a) Dharendra Krishna Deb v. Surendra 
Krishna Nandi, 1930 Cal 610 (611): 34 Cal W 
N 440: 129 Ind Cas 609; Ilemendra Nath v. 
{'rokash Chandra, 1932 Cal 189 (192): 35 Cal 
V N 1066: 59 Cal 205: 137 Ind Cas 98. 

<25) Udog v. Ilari Ram, (1901) 28 Cal 483 
< 485 > [Rents, and profits of Ghatwali land); 
Ttkait Oamodar Narain Singh v. Oanga Ram 
Marwari, 1924 Pat 269 (270): 1923 Pat H C O 

S'ro f at J Tu ? 34: 76 I "<1 Cas 8: 3 Pat 
.139 [Rents and profits of Ghatwali lands); Lahanu- 

n « ra *L Ohand (1915) 31 Ind Cas 285 

t R , ^ 3; Ke «obati v. Mohan 

mof’i6 Cal ) W N 802 227 (229): 39 ° nl 

18 (2 lad^S ^24 f 0 V ' V€nkpln «” bbn yv a - (1895) 

n B o&7: 

VLr 1923 
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been interpreted to mean “just, and convenient” even in England. 1 S. 503 
of the old Code restricted the power of the Court in making the appointment 
of a receiver, to certain specific purposes 2 but the present rule has brought it 
into a line with the powers exercised by the English Courts under the English 
Law.- Courts in India have therefore the fullest jurisdiction to appoint or 
remove a receiver in the exercise of their judicial discretion. 4 The principles 
by which the Court of Chancery in England was guided in appointing a 
receiver before the judicature Acts (and which were, only given effect to by 
the judicature Acts) are thus stated by Lord Cranworth, L.C., as follows:— 

“The receiver, if appointed in this case, must be appointed on the 
principle on which the Court of Chancery acts, of preserving property pend¬ 
ing litigation which is to decide the right of the litigant parties. In such 
cases the Court must, of necessity, exercise a discretion as to whether it will 
or will not take possession of the property by its officer .... where, indeed, 
tin* property is, as it were, in medio, in the enjoyment of no one, the Court 
can hardly do wrong in taking possession. It is the common interest of all 

parties that the Court should prevent a scramble.But when 

the object of the plaintiff is to assert a right to property of which the defend¬ 
ant is in the enjoyment, the case is necessarily involved in further questions. 
The Court, by taking possession at the instance of the plaintiff may be doing a 
wrong to the defendant: in some cases an irreparable wrong. If the plain¬ 
tiff should eventually fail in establishing his right against the defendant, the 
Court may, by its interim interference, have caused mischief to the defend¬ 
ant, for which the subsequent restoration of the property may afford no 
adequate compensation.” 5 

The principles followed by the English Courts of equity should be 
adopted as safe guides by the Courts in India in these matters. 6 The dis¬ 
cretion conferred by this rule should therefore not be exercised in an arbitrary 
or unregulated manner but cautiously, judicially and according to legal 

principles 7 after a consideration of the whole of the circumstances of the 


Note 14. 

(1) Dharendra Krishna v. Surendra Krishna. 
1930 Cal 610 (611): 34 Cal W N 440: 129 Ind 
Can 609. 

(2 1 Raja Miineshtir Bakhsh v. Babn Jat/an 
X tit It (1907) 1" Oudli Ons 266 (272). 


(3) Ramji Ram v. Salig Ram. (1910) 5 Ind 
(as ;*(5 (97* II Cal W X 246; 14 Cal L Jour 
215. 


(4) Srimathi Mathurln Dcbya v. Shibdyal 
Singh Ilajari. (1909) 5 Ind Cas 27 (27): 14 
Oal W N 252; Vythilinga v. Hoard of Control. 
19 :’,2 Mad 193 (195): 61 Mad L Jour 904: 35 
Mad I. W 22. 


(5) Owen v. Homan. (1853) 4 H L Cas 997 
1032): 17 Jur 861. Soo also Leny v. Calling- 
mm. (1908) 1 K B 79 (84) : 77 L J K B 64: 
17 I, T 697: 24 T L R 55. Soo also tho follow- 
nj? cases:— Bhupendra v. Manohar, 1924 Cal 
156 (459): 28 Cal W N 86: 77 Ind Cas 783 
Property irt medio —Court should appoint Re- 
>oiver to prevent scramblo]: Mt Iehri ▼. Shib 
Ram. 1923 Lah 239 (241): 71 Ind CaB 748 
: Do) ; Nilambar Das v. Habal Beharl Das, 1927 


Pat 220 (221): 101 Ind Cas 640: 8 Pat L Tim 
455. (Do.); AlJcama Ilibi v. Sped Istak. 1925 
Cal 970 (972): 29 Cal W N 836: 89 Ind Cas 
183, (Do.); Jibannissa Khatarx v. Majxdunnma 

Khatna. (1913) 1H Ind ('ns 39* (399. 400): 

Cal W N 581. (Do.) ; Manohar Das v. Kalyan 
Das, 1924 Lnh 421 (422): 69 Ind Cas 361. 
(Do.); Audh Behari Pande v. Jadnbans 
(1915) 29 Ind Cas 485 (489): 29 Mad L Jour 
209: 8 Mad L Tim 155, (Do.). 


(6) A ’ssrrwanji Meruanji Panda;/ v. 

(1682) 6 Bom 266; Jaikissandas v. /anaoai, 

(1890) 14 Boin 431 (434); Sideshuari Debt v. 
Abhoyeswari Debt, (1888) 15 CnJ 818 (822): 1* 
Ind Jur 258; Chandidat Jha v. Padmanand Stngn, 
(1885) 22 Cal 459 (464, 465): Mikan Bai 'r. 
Dassimal Qanguram, (1918) 45 Ind Cas 224 (22o) • 
11 Sind L R 115; Pana See nee v. Ana Maha- 
Ungam, (1910) 8 Ind Cas 1191 (1194): 3 Bur 
L Tim 95. 


(7) Mt Ishri v. Shib Ram, 1923 Lah 289 (241) • 
71 Ind Cas 743; Satis Ohandra v. Benoy Krwhna, 
1926 Cal 1092 (1092, 1093. 1096): 96 Ind Las 
30; Habibulla v. Abtiakallah. (1918) 84 Ind CaB 
693 (894): 28 Cul L Jour 567: Benoy Knshna 
Mukerjee ▼. Satish Ohundra Oiri, 1928 P C 4 
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case. 8 A receiver cannot be appointed merely because it is expedient or conveni¬ 
ent to the mortgagee to do so, 8 or because it will do no harm to do so. 10 The 
bona fide possessor of the property in dispute should not be disturbed by the 
appointment of a receiver unless there is some substantial ground for such 
interference, 11 such as a well founded fear that the property in question will 
be dissipated or that other irreparable mischief may be done, unless the Court 
gives its protection. 12 As has been said already in Note 13, ante the Court 
will refuse to interfere unless the applicant establishes some special equity in 
his favour. 13 

15. Partition suits.—0. 40, R. 1. sub-K. (2) applies only to the dis¬ 
possession of third parties (See Note 49. infra.) Hence, it is no bar to the 
appointment of a receiver in a suit for partition. 1 But a receiver will not 
be appointed in such a suit in the absence of special circumstances necessitat- 


(50): 27 Mad L W 333: 5 Oudh W N 272: 55 
Ind App 131: 54 Mad L Jour 423: 26 All L J 
481: 47 Cal L Jour 424: 108 Ind Cas 348: 30 
Bom L R 815: 32 Cal W N 681: 55 Cal 720 P C; 
flarbuns Salmi v. IShairo Prasad Singh, (1879) 

5 Cal 259 (265): 4 Cal L Rep 23: 5 Ind Jur 
78; Tirath Singh v. Shromani Gwdwara Pra- 
bandhdk Committee, 1931 Lah 688 (688): 32 Pun 
L R 665: 134 Ind Cas 799. 

(8) Gurdwara Parbandhak Committee, Amrit¬ 
sar v. Mahant Dharam Das, 1925 Lah 349 (351, 
352): 6 Lah 74: 88 Ind Cas 562: 26 Pun L R 
228; Saji Kadir Bakhsh v. Ghvlain Mohammad. 
(1920) 55 Ind Cas 50 (52): 30 Pun W R 1920 
2 U P L R (Lah) 56; Sant Ram v. Ramchavd. 
(1910) 6 Ind Cas 659 (660): 1910 Pun Re 
No 36: 1910 Pun W R 53: 1910 Pun L R 
72; Ramji Ram v. Salig Ram, (1910) 5 Ind Cas 
96 (97): 14 Cal W N 248: 14 Cal L Jour 
215; The Eastern Mortgage and Agency Company. 
Limited v. Rakea Khautan, (1912) 17 Ind Cas 
202 (203, 204): 16 Cal W N. 997; Kali Kumari 
v. Itochhan Singh, (1913) 19 Ind Cas 873 (874): 
17 Cal W X 974; Siragnanathammal v. Aruna- 
r hat am Pillai, (1911) 11 Ind Cas 870 (871): 21 
Mad L Jour 821: 10 Mad L Tim 490: (1911) 2 
Mad W K 75; Weatheratt v. Eastern Mortgage 
and Agnu-g Co. Ltd, (1911) 9 Ind Cas 985 
(987): 13 Cal L Jour 495; Bhupendra v. Mono- 
har. 1924 Cal 456 (459): 28 CaJ W N 86: 77 
Ind Cas 783; Jethalal Mohanji v. Dayabhai Ramji, 
1926 Sind 83 (84): 89 Ind Cas 413; Prosono- 
moyi Devi v. Beni Madhab Rax, (1883) 5 All 
556 (561): 1883 All W N 136: Mun Mohinee 
Dassev v. Ichamoyee Dasse.e. (1870) 13 Ruth W 
R 60 (60); Chandidut Jha v. Padmanand Singh 
Bahadur, (1895) 22 Cal 459 (464, 465); Sidhes 
wari Dabi v. Abhoyesvari Dabi, (1888) 15 Cal 
818 (822): 13 Ind Jur 258: Budh Parkash 
v. Sant Reim. 1885 Pun Re No 102; In re 
Rani Mathusri Jijai Ainnut, (1890) 13 Mad 390 
(394): 5 Sar 584; Jiivani v. Labhu Ram, (1909) 
4 Ind Cas 694 (695): 107 Pun Re 1908: 12 
Pun L R 1909; Jasvant Singh v. Punjab Na¬ 
tional Bank, 1932 Lah 82 (83): 133 Ind ('as 
433. 

(9) Tlabibullu v. Abitakallah, (1916) 34 Ind 
Cas 693 (694): 25 Cal L Jour 567: Bhupendra 
▼ . Monohar, 1924 Cal 456 (459): 28 Cal W 
X 86: 77 Ind Cas 783; Gurduara Parbandhak 
Committee v. Dharam Das, 1925 Lah 349 (351): 

6 Lah 74: 88 Ind Cas 562: 26 Pun L R 228; 
Dharendra Krishna v. Surevdra Krishna, 1930 
£?* bio (611); 34 Cal W N 440: 129 Ind Cas 

RhuQnt Singh v. Ilammn Singh. 
1890 Pun Re No 136: Mirza Muhammad v. 
Amar Chand, (1913) 21 Ind Cas 283 (285): 16 
Oudh Cas 238. 


(10) Prosono moyi Debt v. Beni Madhab Rai, 
(1883) 5 All 556 (561): 1883 All W N 136; 
HabtbuUah v. AbatikaUah, (1916) 34 Ind Cas 

693 (694): 25 Cal L Jour 567: Kunhun Menon 
v. ham,a„ 3le„o„. 1924 Mad 482 (483): 46 Mad 
L Jour 133: 1924 Mad W N 202: 79 Ind Cas 
r>6i. 


„ Mai Bn v. Mat Oh. 1927 Rang 179 (179): 

o Rang 70: 101 Ind Cas 717; Bhupendra Nath 
v. Monohar. 1924 Cal 456 (459): 28 Cal W 
X 86: 77 Ind Cas 783; Prosonomoyi v. Madho 
(1883) 5 All 556 (561): 1883 All W X 136; 
Sidhesuarx Dabi v. Abhoyeswari Dabi, (1888) 
15 CaJ 818 (822): 13 Ind Jur 258: Sivagna- 
nathammal v. Arunachalam Pillai, (1911) 11 ‘ind 
Cas 870 (871): (1911) 2 Mad W X 75: 21 
Mad L Jour 821: 10 Mad L Tim 490; Bakhat 
Behari v. Isa Shah, (1911) 11 Ind Cas 403 (404): 
62 Pun W R 1911: Shivaji Raja Saheb v. 
Aiswariyanaadaji Sahib, (1915) 29 Ind Cas 

489): 29 iIa<l L Jour 209: 18 Mad 
L .A“" *55; Meyappa Chatty v . Naruyan Chetty. 
(1918) 43 Ind Cas 550 (550) Rang; Uikan llai 
v. Dassimal Gangram. (1918) 45 Ind Cas 224 
< ““ I d 227 ^i, H ®ind L R 115; Satis Chandra 
v . Btnoy Krishna, 1926 Cal 1092 (1093); 96 
Ind Cas 30; Mete Tittal Kunhan Menon v. Kan- 
nan Menon, 1924 Mad 482 (483): 1924 Mad 
N 202: 79 Ind Cas 561: 46 Mad L Jour 
133: Pana Seeuee v. Ana Mahulinyam. (1910) 
8 Ind Cas 1191 (1194): 3 Bur L Tim 95: 

, l> v. Shihdoyal Singh Ilazari, 
(1910) Ind 4as 27 (28): 14 Cal W N 252; 
Mu seam mat Budhwanti v. Musst Bishen Kaur 
1902 Pun Re Xo 73: 59 Pun L R 1902; Bhai 
Bhagat Singh v. 11 a ram Singh, 1890 Pun Re 
No 136, 


(12 ) Hr nog 
C 49 (50): 
>5 Ind 
26 All L J 
Ind Cas 34*; 


272: 


Krishna v. 

27 Mad L 
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481: 47 Cal 
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<>81: 55 Cal 720 P C. 


Saluth Chandra, 
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L Jour 424 
815: 32 Cal 


1928 
W N 
423: 
108 
W N 


(13) Prithi 
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(hand La / Chaudhitri v. Kalik- 
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L Jour 366: 61 Ind* Cas 849. 
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ing interference by the Court. 2 The mere fact that there is a dispute as to 
the share to which the plaintiff is entitled 3 or that the relations between the 
parties are strained 4 is no ground for appointing a receiver. Nor is a mere 
apprehension of future waste sufficient for that purpose. 4 '* There should be 
some specific act of misappropriation, malversation, or mismanagement 
shown; and this principle is practically to be applied in the case of partition 
of Hindu Joint family property in the hands of the eldest brother who is the 
manager of the property.•’ But this rule does not apply when one co-owner 
occupies the whole property and excludes the other co-owners from their 
shares of the rents and profits of the property. In such a case, a receiver may 
be appointed although no waste or malversation by the co-owner in possession 
is proved.'' The Court may also allow the party in sole occupation to elect to 
pay to the other co-owners an occupation rent or may require him to furnish 
security for the shares of the rents and profits of the other parties. 7 

A receiver may lie appointed in a partition suit at the instance of the 
creditors of the co-parceners. 8 A receiver in a partition suit is entitled to 
require payment of rent from the party who is in possession of an important 
item of the family property in suit. 0 

16. Executor in possession.—In England the rule is that the Court 
will not interfere with the possession of an executor of a will 
by appointing a receiver except where a case of gross misconduct is 
established against the executor. 1 In India also, very strong reasons are neces¬ 
sary to appoint a receiver in such a case. 2 (See the undermentioned cases 3 for 
instances in which a receiver was appointed.) But in the case of a Muham¬ 
madan will the executor is not entitled to the same degree of protection from 
interference as is given by the English Law, and a receiver can more readily 
be appointed in displacement of such an executor than in the case of the 
executor of a will made by other persons. 4 This is because a Muhammaden 
can dispose of by his will only a third of his property and the reason for the 


(2) Oovind Narayan Rao Deeai v. Vallabhrao 

Narayan Rao Desai, (1920) 55 Ind Cas 827 

<*27, 828); 22 Bom L R 217. 

(3) Mai Bu v. Mai Oh Oyi, 1927 Rang 179 
ri79): 5 Rang 70: 101 Ind Cas 717. 

(4) Rughubir Singh v. Narinjan Singh, 1923 
I .ail 48 (51): 72 Ind Cos 569. 

(4-a) Sant Ram v. Ram Ohand, (1910) 6 Ind 
6511 (<>()<>>: 53 Pun W R 1910: 36 Pun Re 
11*10: 72 Pun L R 1910. 

(5) Sant Ram v. Ram Ohand, (1910) 6 Ind 
Cas 659 (660): 72 Pun L R 1910: 36 Pun Re 
1910: 53 Pun W R 1910; Ilanumayya v. Yen- 
katasubbayya, (1913) 18 Mad 23 (24). 

(6) Ramji Ram v. Salig Ram. (1910) 5 Ind 

Cas 96 (96, 97): 14 Cal W N 248: 14 Cal 
L Jour 215; Basant Ram v. Dasondhi Mai, 1929 
I,nh 497 (497): 117 Ind Cas 375; Suprcuanna 
v. Vpendra Narain, (1914) 22 Ind Cas 601 

(603): 18 Cal L Jour 688: 18 Cal W N 533. 

(7) Superseenna Roy v. Vpendra Narain Roy. 
(1914) 22 Ind Cas 601 (603): 18 Cal L Jour 
638: 18 Cul W X 583. 


(8) Babarao v. Narayan Rao, 1929 Nag 288 
(284): 119 Ind Cas 687. 

(9) Pulin Bchary De v. Satya Oharan 2>«. 
(1920) 58 Ind Cas 301 (802) Cal. 

Note 16. „ v 

(1* llafiznbni v. Nazi Abdul Karim, (1895) 19 
Bom 83 (85); Surendra Kumar v. SushU Kumar, 
1928 Cal 256 (259): 55 Cal 249; 109 Ind Cas 
759. 


(2) Surendra Kumar v. SxuhQ Kumar, 1928 
fnl 256 (259): 55 Cal 249: 109 Ind Cas 759; 

(3) Surendra Kumar v. Siuhil Kumar, 1928 
"'nl 256 (259): 55 Cal 249: 109 Ind Cas 769 

Executor dirocted to act in consultation wiua 
>ther heirs—This condition becoming 
s a circumstance sufficient to justify appplntrnen 
)f Receiver] ; S A K Emanjan v. If A ErnanjM* 
1927 Rang 135 (135) : 6 Bur L Jour 13: 100 Ina 
?a8 1020 (Executor failing to file inventory re- 
[uired by law—Four years’ income not accounts 
or—Receiver should bo appointed]. 

(4) S A K Emanjan v. M A. Emanjan, i927 
Sang 136 (185): 6 Bur L Jour 13 : 100 ina 
’’ns 1020; ffafizabai v. Abdul Karim , (1395) i 
Join 83 (85). 
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English rule, viz., that the executor is a person enjoying in a marked degree 
the testator’s confidence and as such should not be lightly interfered with, does 
not apply with the same force to the executor of a Muhammadan will. 

17. Receiver, if can be appointed for a company.—A Court cannot 
appoint a receiver of a company except in a debenture holder’s action when the 
business and assets of the company are charged with payment of the claims 
of the debenture-holders. If it is necessary to protect the assets of a company, 
the appropriate action must be taken under the provisions of the Companies 
Act. 1 

18. Appointment if can be made after reference to arbitration.—A 

receiver can be appointed after a suit has been referred to arbitration unless 
the Court finds that the reference included also the question of interim manage¬ 
ment. 1 He can be appointed even in the interval between the submission of 
an award and the final acceptance or rejection of it. 2 

19. Receiver in Execution proceedings.—The appointment of a 
receiver is prescribed by S. 51 of the Code as one of the modes of executing a 
decree. This rule prescribes the conditions and limitations under which such 
appointment is to be made. Reading S. 51 with this rule, as it ought to be, 
it is clear that the Court can appoint a receiver in execution proceedings only 
when it considers just and convenient to do so. 1 The decree-holder’s consent 
is, however not necessary for such appointment. 2 Nor can he, as of right and 
as a matter of course apply for execution by the appointment of a receiver. 2 '* 

Although in India where there is no distinction between law and equity 
it is not always necessary that legal execution should be exhausted before 
equitable execution by the appointment of a receiver is made, such appoint¬ 
ment is not to be resorted to when there is no impediment to execution being 
levied in the ordinary way as provided by the Code; the person seeking equit¬ 
able execution must show that he was met by difficulties arising from the 
nature of the property which prevented his obtaining relief by the usual modes 
of execution and that it is necessary and advantageous to appoint a receiver. 3 
The mere fact that the defendants belong to an old family and that, unless the 
Court steps in and saves them from the consequences of their debts they may 
be ruined, is not, in itself, a sufficient ground for such appointment. 1 


Note 17. 

(1) Kailask Chandra v. Sndar Munsif, 1925 
Cal 817 (819): 52 Cal 513: 88 Ind Cas 826. 


Ind Cas 417 (419): 37 Cal L Jour 417 [Im¬ 
partible Zemindar with valuable forests and mines 
—Receiver should be appointed]. 


Note 18. 

(1) Surendra Kumar v. Sushi! Kumar. 1928 
Cal 256 (258, 259): 86 Ind Cas 753: Chelan 
Singh v. GxUibai. 1925 Sind 102 (102): 78 Ind 
Cas 84: 18 Sind L R 303. 

(2) Chelan Singh v. Gulibai, 1925 Sind 102 
(103): 78 Ind Cas 84: 18 Sind L K 303. 

Note 19. 

(1) Sambhu Nath v. ilalmukand, 1931 Oudh 
307 (308): 8 Oudh W N 677: 132 Ind Cas 349; 
Murur/ii La! v. Mahomad Amir Mirza Keg, (1919) 
52 Ind Cas 305 (308): 22 Oudh Cas 194: 
Kehitish Chandra v. Raja Janakinath, 1932 Cal 
194 (195): 35 Cal W N 1141: 137 Ind Cas 
127. See also Sri Pratab Chandra Deo Dhabal 
Deb v. Sri Raja Jagadish Chandra Deo , (1923) 75 


(2) Thakoor Chunder v. Choudhury 
Singh , 1863 Marsh 261: 2 Hay 112. 


Choice 


, <2 Bemandra Nath v. Prakash Chandra, 
Ca' 189 (192): 35 Cal W X 1066: 59 
Vr 20.>, f heira Kunhi Shridevi Ammo v. Valia 
Narayan , 1929 Mad 20 (21): 114 Ind Cas 839. 

,, l Z Lf >r0 .'?2 lhe ' Nath v - 11 r * Co. 1930 
(-Hi 502 (504, 506): 34 Cal W N 238: 51 Cal 

L Jour 209: 57 Cal 964: 128 Ind Cas 97 


4 1 u f\ mm \ a # | ^ 4 a _ Anunt Chowdhury , 

( 18 j.->) 23 Cal 517 (520) ; Rameshicar v. Jiheek - 
Mari, (1915) 28 Ind Cas 505 (506) Cal (Fact 
that judgment-debtor will be reduced to poverty 
if his properties were allowed to be sold is not 
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A receiver should not lie appointed where it would unduly delay the 
realisation of the decree debt. 4 * In execution of a decree against a legal repre¬ 
sentative of a judgment-debtor a receiver cannot be appointed of properties 
which do not form part of the assets of the deceased ; c nor can he be appointed 
where such appointment lias the effect of depriving one of the legal repre-' 
sentativcs of the entire profits from the portion of the estate in his hands 
without anything being left even for the maintenance of himself and his family 
while the other legal representatives who are in enjoyment of substantial portion 
of the deceased’s estate were left scot-free. 7 

Where the decretal debt will be equally and as surely satisfied by the 
appointment of a receiver as in any other way and at the same time the judg¬ 
ment-debtor will be saved from great prospective loss, the Court can appoint 
a receiver. 8 Such an appointment can also be made where the interests of 
both the decree-holder and the judgment-debtor can be safeguarded and where 
such appointment appears to be the only way in which the decree-holder can 
hope to realise any appreciable part of his dues. 0 Thus where a decree has 
been obtained against trust property and such property cannot be sold in exe¬ 
cution of the decree, 1 " or where the debts and rents due to the judgment-debtor 
are sought to be attached in execution of the decree and the person owing the 
same denies his liability to the judgment-debtor 11 or where a decree in favour 
of the judgment-debtor is attached in execution of the decree in favour 
of his decree-holder 12 a receiver can properly be appointed. See also the under¬ 
mentioned case, 13 where a receiver was appointed to sell a colliery directed 
to be sold by the decree so as to safeguard the interests of all parties. 

A receiver can be appointed for the preservation of a property after its 
sale in execution and before its confirmation. 14 


anfficient] : Rhnmbhu Nath Raksh Singh v. Bal- 
mukand Dakshit. 1931 Oudli 307 (308): 8 Omlli 
\V X 677: 132 Ind Cas 349 [The fact fhat the 
appointment of a receiver is the only way of 
saving the judgment-debtor's ownership of the hy¬ 
pothecated villages is not sufficient). See also 
Moran v. MUlu Bihee, (1878) 2 Cal 58 (73): l 
Ind Jur 337 | Simply to carry on judgment-debtor's 
business pending execution proceedings receiver 
cannot bo appointed | . But sec Deb Kumari v. 
Ram LaU , (1869) 3 Beng L R App 107: 12 
Suth W R 66 (67) (Receiver should he appointed 
when judgment-debtor offers to place all his pro¬ 
perties under Court's management). 

(5) Rednum v. Mahomed. (1869-70) 5 Mad 

II C It 272 (273); Mohinre Mohan v. Ram Kant, 
(1871) 1 5 Suth W R 322 (323); Doorga Dutt 
v. Buntvaree Lall, (1876) 25 Suth W R 33 

(31) : Huree Snnkur v. Jogendra Coomar, (1874) 
22 Suth \V R 220 (220). Sec also Dinobundhoo v. 
Mff'naghtm, ( 1878 ) 2 Cal L Rep 185 (186); 
Ootmo Singh v. Ram Surun. ( 1875) 23 Suth 
\V It 287 ( 288 ) | Application for appointment 

u| rcc»ivcr—Simply to put off payment—Appli- 
ration should he refused). 

(6) Jtani Kan no Dal v. B J Lucy, (1897) 19 
All 235 (237): 1897 All W X 36. 

(7) Sharaf Johan Begum v. Mahomed Sadio 
Ali Khan, 1926 Oudh 40 (41): 2 Luck 408: 4 
Oudli W N 98: 99 Ind Cas 897. 

(8) Z oh on ran v. .V ujeeboodeen, (1869) 11 Suth 
W It 505 (506). 

(9) Lnhunu Dai v. II oral; Chuad, (1915) 31 


Ind Cas 285 (287): 11 Nog h R 113; Din Dyal 
Lall v. Ram Ruttan Neogee , (1871) 16 Suth W 
R 46 (47); Vmbka Churn v. Meik, (190001) •> 
Cal W N xxii (xxii); Hcmandra Nath v. Pra - 
hash Chandra . 1932 Cal 189 (193): 35 Cad 
\V N 1066: 59 Cal 205 [Principle is whether 
in view of the assets the decree amount is hkely 
to bo realised within a reasonable time from the 
profits of attached property]. 


(10) Yibhudapria v. Lakshmindra , 1927 P C 

131 (135): 101 Ind Cas 545: 29 Bom L K 
955: 50 Mad 497: 54 Ind App 226: 45 Cal D 
Jour 613: 1927 Mad W N 507: 25 All L- J 
697: 31 Cal W N 1021: 53 Mad L Jour 15b: 
3!) Mail L Tim 45; Sged Asad Roza v. IFVrJnawn- 
nessa Regain , (1920) 57 Tnd Cas 70 (71) J , - 
Cal L Jour 231. See also Damodar v. Paaalai, 
(1907) 9 Bom L R 540 (541) [Judgment-debtor, 
a partner in a firm—Partnership property 
tachable—Appointment of receiver is 

remedy]. 

(11) Toolsa Goolal v. John Antonc, (1887) 11 

Bom 448 (455): Chittys S C C R U7; 

Thein Zan v. S A 8 Finn . 192 o Ra^S 

(319): 3 Rang 235: 89 Ind Cas 794. 

(12) Prntnp Singh v. The Delhi and 

It auk. Ltd. (1908) 30 All 393 (394): 1908 All 
W N 164: 5 All L J 583. 

(13) Pramalhanath Malta v. IT T Low d- 
1930 Cal 502 (504. 505. 506. 507): 34 Cftl W 
N 238: 51 Cal L Jour 209: 57 Cal 964. 

Ind Cas 97. 

(14) Samhaaica Mttdali v. Kriehnan. (1910) 
5 Ind Cas 758: 7 Mad L Tim 86. 
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The appointment of a receiver in execution does not operate as a stay 
of execution so as to disentitle the decree-holder from executing his decree in 
respect of the same debt in any manner provided by the Code. The mere fact 
that the decree-holder consented to the appointment does not estop him from 
subsequently seeking to enforce his decree by execution. 15 


20. Receiver after decree.—The words “whether before or after decree” 
are new and make it clear that a receiver can be appointed even after a 
decree has been passed in the suit. 1 These words have given effect to the 
undermentioned case 2 under the former Code. A receiver can be appointed 
even after execution sale and before its confirmation 3 or after the grant of 
leave to appeal to the Privy Council. 4 But the Court has no jurisdiction to 
appoint a receiver when there is no litigation pending before it, in which such 
appointment can be made. Thus no receiver can be appointed after a suit, 
has been dismissed 5 or compromised 0 or after the decree has been satisfied. 7 


21. Receiver of property in the hands of a common manager.—Under 
this rule a receiver, can be appointed for property in the hands of a common 
manager under S. 95 of The Bengal Tenancy Act. 1 A receiver can also be 
appointed pending proceedings for the appointment of a common manager. 2 
A Civil Court can appoint a receiver of property in respect of which proceedings 
for the appointment of a common manager are pending before the District 
Judge. 3 


22. Powers of a receiver.—A receiver lias no powers except what 
have been conferred on him expressly or impliedly, by the Court. 1 His powers 
are therefore conditioned by the terms of his appointment subject to any 
subsequent modification by the Court. 2 In the absence, therefore, of any pro¬ 
vision, express or implied, as to the powers conferred on him there is no pre¬ 
sumption that all the powers mentioned in Cl. (d) of the rule arc conferred 
on him 3 and he cannot deal with the. property of which he is the receiver, in 
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( 15) Rameswar Singh v. Ildendra Singh. 1921 
Pat 131 (132): 6 Pat L Jour 208: 2 Pat L 
Tim 628: 02 Iml Cas 409. 

Note 20. 

(1) Manindra Chandra Uo\i Chrtudhvry v. Swniii 
Jiula Debt, 1926 Cal 1006 11008): 95 ln*l Cas 
*032: Abdul Khairat v. Hirishikesh, 1926 Cal 978 

(979): 95 In*l Cas 6. 

(2) Shunmuytfim v. Moulin, (1885) 8 Mad 229 
(233). 

(3) Sambasira Mud/di v. Krishnan. (1910) 5 
I ml Cm 758: 7 Mail L Tim 86. 

( 4 ) Mi Shwe Ma v. Mi Mi, (1911) 12 Tnd 
•Cas 198 <198, 199): 4 Bur h Tim 241. 

(5) Shaik Mohreooddeea v. Shuik Ahmed If os¬ 
sein, (1870) 14 Suth W R 384 (384). 

(6) Chandreshwar Prasad v. Hishtshv ar, 
(1920) 58 Ind Cas 405 (406): 1920 Pat H C C 
231: 5 Pat L Jour 513: 1 Pat h Tim 643. 

(7) Abdul Khairat v. Tlnshikesh , 1926 Caf1 
•978 (979): 95 Ind Cas 6. 

Note 21. 

(1) Madheshonr Singh v. Mohamnya Prasad 


Singh , (1911) 9 Ind Cas 1027 (1029, 1030): 13 
Cal L Jour 487: 15 Cal W N 672. 

(2) Asa dal i Chon dimnj v. Sued Mohammad 

Hossain Chowdhury, (1916) 36 Ind Cas 177 

(177): 20 Cal W N 1009: 43 Cal 986; Asad 
Ali v. Mohammed Husain , (1916) 34 Ind Cas 
83 (83) Cal (Evidence of necessity for such ap¬ 
pointment should ho produced). 

(3) Jibum 88a Khatr.a v. Majidunar^a Khutun , 

(1913) 18 Ind Cas 398 (399): 17 Cal \V N 

581. 

Note 22. 

(1) Ralnastvami Pillai v. Sabapathy Pillai , 
1925 Mad 318 (319): 82 Ind Cas 793. 

(2) The Secretary of State v. Komnragiri Janar- 
dhana Rao t (1916) 32 Ind Cas 207 (208): 30 
Mad L Jour 456. 

(3) Hoe Hin v. Jt at bazar, (1915) 30 Ind Cas 
678 (678): 8 Bur L Tim 164; Ramachandra Ay- 
yar v. Sankara Ayyar, 1926 Mad 357 (358): 
50 Mad L Jour 239: 23 Mad L W 145: 1926 Mad 
W N 159: 93 Ind Cas 271. See also S 20 of 
the Provincial Insolvency Act. V of 1920. for the 
powers of an interim receiver and S 16 of the 
Punjab Sikh (iunhvjinis and Shrines Act, VI of 
1922. for the powers of the Board of manage- 
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an ;' W f y J Wltl0Ut the consent of the Court.* Thus he has no power to lease 
out debutier property without the sanction of the Court. 5 Even if full powers 

are conferred on the receiver, he should take the directions of the Court in all 
important matters if he wishes to have complete protection for himself. 6 

A receiver who has been given all the powers mentioned in Cl. (d) 
will have impliedly a discretionary power of sale. 7 The authority will also 
include a power to give notice to quit or to sue for compensation for use and 
occupation without the special leave of the Court. 8 A general power of manage¬ 
ment will include a power to exercise the powers of a proprietor under Madras 
Act, II of 1894. 2 A bo'na fide acknowledgment of a debt by the receiver is an 
acknowledgment by an authorised person which will extend the period of 
limitation under S. 19 of the Limitation Act. lf ’ But a receiver, can have, at 
the most, only such powers and rights over the property as the parties to the 
suit are found to possess when their rights are finally determined. ia Any 
misrepresentation or concealment of material facts from the Court in connection 
witli a proposed transaction by the receiver would vitiate the authority con¬ 
ferred on the receiver. 12 Nor can a clause be added to a lease granted by the 
receiver subsequent to the grant of the sanction, if it was not mentioned in the' 
terms proposed in the application for sanction. 13 Wien property is sold by a 
receiver in auction under the directions of the Court, the sale is as much a 
Court sale as an execution in the usual course, and is therefore not complete 
till it is confirmed by the Court. 14 Nor can it be attacked by the parties 
collatcralhf . 15 In the case of a private sale by the receiver, a right of pre¬ 
emption can be exercised to the same extent as if the sale was by the owner 
himself. 10 


ment undor (ho said Act. But seo Dcu Baksh 
▼ . Kaluram , 1024 Nat? 186 (137): 7 Naff L Jour 
1(>: 78 I ml Cas 811 (Unless expressly reserved, 
overy receiver has all the powers mentioned in rule 

1 ). 

(4) K C Bauncrjce, Officio) Receiver, in re. 1928 
Cal 402 (405): 107 Ind Oas 738. 

(5) Srish Chan tiro Banerjcc v. Debcndra Nath 
Banerjee. 1929 Cnl 828 ( 828 , 829): 50 Cal L 
Jour 333. 

< 61 llohini Mohan Patra v. Baroda Kanta Stir * 
bar. (1911) 12 Ind Cas 780 (786): 14 Cal L 
Jour 445: Balafi Nurayan v. Ramachtnidra Go - 
rind, < 1894) 19 Bom GGO (662). 

(7) Sir Ramcshxvar v. Tlitendra, 1924 P C 
202 (204): 47 Mad L Jour 286: 5 Pat L Tim 
491: 20 Mad h W 456: 81 Ind Cas 576: 35 Mad 
L Tim 182: 22 All h J 90S: 5 L R P C 175: 26 
Bom Jj R 1153: 40 Cal Jj Jour 431: 29 Cal \V 
N 413: 3 Put li R 180 (Civ) P C. 

1 8 ) Mere Mahomed v. J Hotnasji, (1917) 38 
Ind Cas 92 (92): 10 Bur L Tim 244. See also 
flari Das Kandu v. J 0 MacGregor, Receiver, 
Hiyh Court and Receiver to the estate of Raj 
Ohunder Das, (1891) 18 Cal 477 (480) [Where 
the receiver was hold entitled to sue for the eject¬ 
ment of the tenant). But see Drobomoyi Gupta 
v. C T Davis , (1887) 14 Cal 323 (340, 341) 
\T7etd. on construction of the order of appointment 
tliat receiver could not give notice to quit]. 

(9) Secretary of State v. Eomaragiri Janardha- 
no Ran, (1916) 32 Ind Cas 207 (208): 30 Mad 


L Jour 456. 

(10) Lakshumanan Ohetty v. Sadayappa, (1913) 
48 Ind Cas 179 (181): 8 Mad L W 594: 35 
Mad L Jour 571: 1918 Mad W N 877: 25 Mad 
li Tim 371. See also Periasami v. Seetharama, 
(1904) 27 Mad 243 (255): 14 Mad L Jour 84. 
But sec Baij Nath v. Hem Ohunder Bhose, 
(1906) 10 Cal W N 959 (961) [Receiver Is not 
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(11) Messrs Jhon Tiel <£ Oo v. Abdool 
(1873) 19 Suth W R 37 (39). 
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A Court has no power to confer on the receiver any fresh power such 0. 40, R. 1, 
as a liberty to sell after the suit htds been dismissed . 1 ' 7 ; It is also irregular for Notes 

the Court to order payment of the debts of any party from the estate before 22—23. 

the ascertainment of the estate. In exceptional cases, as where a plaintiff applies 
for payment to the creditors from out of the estate in the hands of the receiver, 
payments might be ordered out of the share of the plaintiff, where such share 
is admitted and it is more than enough to satisfy the debts of the creditors, 
subject to the plaintiff later on proving that there are liabilities of the estate 

and as such must come out of the whole estate. ls No Court, other than that 

by which the receiver was appointed can make or give any directions to the 
receiver as supplementary to those given by the appointing Court. 10 A mort¬ 
gage by the receiver under the Court’s order, directing that it should be en¬ 
titled to priority over the pre-existing charges, takes precedence over such 
mortgages as a salvage lien. 20 See also Note 42 below. 

23. ‘ ‘ All such powers as to bringing or defending of suits as the owner 
himself has”.—A right to sue is not necessarily incidental to the general 
powers of a receiver 1 ’ and does not exist unless it has been conferred on him 
expressly or by necessary implication. 2 It depends solely on the order of the 
Court and not on the wishes of the parties. 3 A Court can expressly authorise the 
receiver to sue in his own name. 4 But such an authority may also be given 
impliedly. Thus a receiver who is given the same powers of suing and defend¬ 
ing suits as the owner himself has, is entitled to sue in his own name though 
not expressly authorised to do so. r> Similarly, a receiver appointed to collect 
outstandings can sue in his name. 0 On the appointment of a receiver with 
tile requisite powers he is the only person competent to bring suits and obtain 
decrees. Hence, after such a receiver lias been appointed for an estate the land¬ 
lord cannot sue for rent. 7 


Though ordinarily a suit for possession can only be instituted by a 
person having a present title to such possession, and though by his appoint¬ 
ment no property vests in a receiver, he is entitled to sue for possession if he 


(17) Rabeholme v. Smith, (1907) 34 Cal 336 

(339). 

(13) 3 totivahu v. Prernvahu, (1*92) 16 Horn 
• r *ll (512, 513); Thakoor Chunder v. Choudhry 
Chotee Singh, Marsh 261; 2 Hay 112 (Manager 
under S 243 of Code of 1839—Court has no 
power to order him to pay claims of persons other 
than docree-holders]. 

(19) Janaki Ammal v. Na ray anas ami Ayyar. 
(1909) 4 Mad L Tim 268. 

(20) Oiridhari Lai v. Dhirendra Krista. (1907) 
34 Ca,1 427 (442); 11 Cal W N 1: 4 Cal L 
.Tour 495. 

Note 23. 

(1) Badri Pershad v. The Vied Xazir n / Am- 
bala. (1912) 17 Ind Cas 751 (751): 56 Pun Re 
1913: 247 Pun L R 1913. 

( 2 ) Badri Pershad v. Civil Xazir Ambala. (1912) 
17 lnd Cas 751 (751); 56 Pun Re 1913: 247 
Pun L R 1913. 

( 3 ) Benade Behary Maaherjee v. Rajnarnin 
Milter, (1903) 30 Cal 699 (705): 7 CaJ W K 
651. 
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(4) W R Fink v. Mnharaj Bahadur Singh 
(1898) 25 Cal 642 (646): 2 Cal W N 469. See 
also Mcleod v. Kissen. (1904) 6 Bom L R 995 
(999): 30 Bom 250 (A decree in such suit will 
be for the benefit of the true owner]. 

(5) The Oriental Bank Corporation v. Gob in 
Lai. ( 1 884) 10 Cal 713 (733); Jabbar Mi Sar- 
dar v. Monmohan Pandry. 1929 Cal 110 (111)- 
55 Cal 1216: 49 Cal L .Tour 70: 114 Ind Caa 
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hnk v. But (lea Da/*. (1903) 36 Cal 715 (720): 
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Butt v. Hogg.. (1869) 12 Ruth W R 117 (118) 
[Receiver obtaining permission to sue on behalf 
of parties interested in estate hut suing in his 
?' v " .name—Frame of suit erroneous |. See also 
Ut kmson v. Gavyadhar. (1*71) 6 Bene I. R 486 
( 4H6). 
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is given by the Court all the requisite powers. 8 In a suit brought by the receiver 
within his authority, the defendant cannot question the validity of his appoint¬ 
ment as receiver. 9 Where, however, after the appointment of the receiver, 
the property is sold in Court auction to a third person, and a sale certificate 
issued to him, the authority to sue for possession of that property must be 
taken to be withdrawn from the receiver and he cannot therefore sue for 
possession of that property. The only person who could sue therefor is the 
auction-purchaser. 9 '* A receiver’s discretion to spend money in litigation 
ought not to be interfered with by the appellate Court; the Court of first instance, 
will, if necessary take security from him for restitution of such expenses in 
certain events. 10 

It was held in the undermentioned case 11 a receiver of a Zamindari was 
entitled to sue for sums spent by the Zamindar at the defendant's*request be¬ 
fore the appointment of the receiver as it was found that the claim arising 
out of such expenditure was one annexed to the estate. 

24. Realisation of property.—A receiver appointed to get in and 
realise the estate of a deceased person and to pay debts has a power of sale 
also. 1 Similarly, a receiver of mortgaged properties in respect of which mort¬ 
gage decrees have been passed, who has been given powers of realisation, 
management, protection and preservation of the property has a discretionary 
power of sale.- But a receiver empowered to collect outstandings and do all 
things necessary for the realisation and preservation of the assets of a firm, 
has no power to mortgage the property of the firm. 1 A receiver of debts due 
to a judgment-debtor can take legal proceedings by way of suit or execution 
proceedings to collect the outstandings. 4 A receiver, however, cannot recover 
property sold away by the judgment-debtor, on the ground of the sale being 
voidable under S. 53 of the Transfer of Property Act. 5 Rent accrued due to 
the eslate prior to the appointment of the receiver is not part of the estate in 
his hands, and therefore a payment to the proprietor on account of such lia¬ 
bility is a sufficient discharge of the debt. 9 For further information, • s '£ c 
Notes 22 and 23, supra. 


(ft) Kastfitii 3 famnoji v. Dull. (191ft) 27 Ind 
fas 459 (461, 462): 19 Cal W N 4ft. 

(9) llbairah Oliandra Duita V. He nan Chandra 

Dnttu, (191ft) 43 I ml ('as 804 (80(i): 46 Cal 

70: 22 Cal W N 520: 27 Cal L Jour 395. 

(9-r ) Abdul 1 *! Abdul (Ifini v. 11 K (Viotterjff, 
1932 Kant: II (12): 9 Kane 56ft: 13ft I ml Can 
803. 

( 10 ) Janthatinthaininal v. Kannkalhanunal, 
(1914) 2ft I ml (’as Gift (640) Mad. 

(11) Sandaram v. Sankara, (1**0) 9 Mad 

334 (337, 338, 340). 


Note 24. 

(1) I'almabai v. Abdul . (1901) 6 Hull) L K 

1140 (1143). 

(2) Maine.sh war Sint/h v. Jlitendra Sinfill, 
1924 P 0 202 (204, 206): 17 Mud L Jour 266: 
ft Pat L Tim 491: 20 Mad L W 456: 81 Tnd 
i’ns 576: 35 Mad L Tim 1*2: 22 All h J 968: 
5 L U P C 175: 26 Bom L It 1153: 40 Cal L 


lour 431: 29 Cal W X 413: 3 Pat ERA (Civ) 
tso 1* C. 

(3) Nubrnmaninn v. Lnkshman, 1923 P C 
.->2): 71 Ind Cas 650: 50 Ind App 77: ■ 
Mad L Jour 602: 32 Mad L Tim 184: - 

I, Jour 25: 25 Bom L R 582: 1 . 

:'al 33rt: 38 CaI L Jour 41: 18 Mad L '% *4®. 
is Cal W X 1: 1923 Mad W X 702 PC. Seoalso 
rUI <(■ Co v. Abdul Bye, (1873) 19 SutLW* 
17 (39) fCase under Code of 1859— -Receiver8 

>ower confined to realisation of debts nue 
udffinent-debtor]. 

(4) RambuUy Kocr v. Ramestur p ^ a J' 
11874) 22 Suth W R 3« (37); neazat Uostcm 
r. Juypnnoth Singh, (1874) 21 Suth V « 
419). 

(5) Mahomed Katin Sahib v. 

7heHg. (1912) 17 Ind C«s 233 (234. 235). ™ 
Mad 578. 

(6) Ganpati Singh v. Saehi OJhain. < 19,7) 
12 Ind Cas 785 (1): 1917 Pat H C C 
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25. Collection of the rents and profits thereof.—A receiver appointed 
to collect the rents of land cannot raise the rent. 1 A receiver appointed in 
respect of property under attachment, has the powers of the owner as they 
existed at the time the property was brought under the orders of the Court? 
by attachment, provided they have not ceased by operation of law. Hence, 
where, subsequent to the attachment but before the appointment of the 
receiver, the landlord had reduced the rate of rent payable by the tenant, the 
receiver was held entitled to recover rent at the original rate. 2 


26. Power as to the execution of documents as the owner himself has. 

—When a receiver sells a property under the orders of the Court, he should 
be a party to the deed of conveyance. 1 A receiver in an administration suit 
cannot sell in satisfaction of a mortgage executed by one of the claimants of 
the estate before the administration is complete. 2 A conveyance of the pro¬ 
perty by a receiver acting within his authority binds all the persons entitled 
to share in tlie estate including minors.^ 


27. Delegation of duty by receiver.—A receiver being an officer of 
the Court, is responsible to the Court for the due discharge of his duties. He 
is not entitled to delegate to another any of the duties entrusted to him by 
the Court, 1 or assign to another for valuable consideration any of his rights 
as receiver.*"* Not having any proprietary interest in the estate under his 
control, he cannot assign his rights to another so as to enable the latter to en¬ 
force them as such assignee.- As to whether and under what circumstances, 
a receiver is entitled to have clerks and agents to assist him See Notes 35 
and 42 below. 


28. The receiver is an officer of the Court.—A receiver is an officer of 
the Court. He is also “a public officer” within the meaning of 8. 2, Cl. IT. 1 
He is nothing more than the hand of the Court for the purpose of holding the 
property of the litigants whenever it is necessary that it should be kept in the 
grasp of the Court, in order to preserve the subject-matter of the suit pendente 
lite. 1 '* He is a representative of the Court and not of any of the parties to the 
suit, though he holds the property for the benefit of those ultimately found 
to be rightful owners.- Thus, a receiver in execution proceedings is not the 


Note 25. 

(1) Krlh'r Mohun v. Well*. (H82) 8 CrJ 719 
(720): 11 <’r 1 L Rep 13. 

(2) (ropnlaxeanii v. Sankara, (1885) 8 Mad 

4 18 (420): 9 Iiul Jur 508. 

Note 26. 

(1) Ghundranath v. Diswanath, (1871) 6 Heme 
L R 402 Note. 

(2) Netai Chand Chuckerbutty v. AxhtonU 
Chuckerbutty, (1001) 5 Cal W N 408 (400). 

(3) llasir Ali v. JTnfiz Nazir Ali. (1915) 30 
Tml Cab 406 (407): 43 Cal 124: 10 Cal W N 
817; M i not unn itfsa v. Khalonnissa. (1894) 21 
Cal 479 (481). 

Note 27. 

(1) lialaji v. Uamcha ndra, (1895) 19 Horn 660 
*662). 


( 1 -a) Po Shan v. \fauny ( iyi . (1910) 8 Ind 

Cas 976 (978): 5 L B It 213: 3 Bur L Tim 89. 

(2) Poshan v. Maung Gyi. (1910) 8 Iiul Cas 
976 (978): 3 Bur L Tim 89; 5 L B R 213. 

Note 28. 

( 1 ) Jagadish Chandra Deo v. Debra dr a Prasad, 
1931 Cal 503 (503): 35 Cal \V N 161: 58 Cal 
850: 132 Ind Cas 634. 

(la) Wilkinson v. Gangadhur Sirkar, (1871) 
6 Ben*? L R 486; A M Dunne v. Kumar Chandra 
KLshore. (1903) 30 Cal 593 (598): 7 Cal W N 
390; Adiministrator-General v. Prein Lai, (1895) 
22 Cal 1011 (1015): 22 Ind Ann 203: 6 Sar 
660: 5 Mad L Jour 157 PC. 

(2) Honnerjee . Official Receiver. In re, 1928 
Cal 402 (403, 405): 107 Ind Cas 738; Uanftar 
Makerji v. Jaharaddin Mandal, 1921 Cal 516 
(516): 26 Cal W X 992: 62 Ind Cas 768; Fink 
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°' Note ^ h f gCnt ° f the •i H ^? men ^ c 'i'editor and moneys realised by the receiver do not 

28—29. ^ S °. f acto mone * vs belon 8 in ? to the judgment-creditor. 3 (See Note 

33 * infra.) A receiver’s possession being that of the Court, no one is entitled 
to interfere with it. 1 A sale of property by the receiver has the same effect 
as a sale by the Court and the purchaser is entitled to the assistance of the 
Court m obtaining possession of the property so purchased. 6 A receiver, 
though an officer of the Court, is not a judicial officer. Hence, a Court has- 
no power to delegate to a receiver the duty of enquiring into the claims of 
rival claimants to the property. 6 

A receiver should not be allowed to purchase the property of which he 
is the receiver and such a sale if made would lie voidable by an application: 
made under S. 47 of the Code.* ,j 

29. Possession of the receiver enures for the benefit of the true owner. 

—The possession of the receiver is the possession of the Court, and the posses¬ 
sion of the Court by the receiver is the possession of all the parties to the 
action according to their titles. The property passes into legal custody 
(cuslodia ley is) and such custody is for the benefit of the true owner. The 
receiver thus holds the property for the benefit of those ultimately found to 
lie the true owners. 1 By the appointment of a receiver the Court takes upon 
itself the management of the property during the continuance of the litiga¬ 
tion. But the proprietary right or interest in the property is not transferred 
from the rightful owner either to the Court or to the receiver appointed by 
it-. The receiver’s possession being possession on behalf of all the parties to 
the action according to their titles none of them can claim to be in adverse 
possession during the continuance of the receiver’s possession against the party 


v. Corporation of Oatrutta, (1903) 30 Cal 721 
( 7 j4 ) : 7 Cal W N 706 [He cannot bo fined as 
representing the owner] ; Ilnrihar Mukherjee v. 
Hamulra Nath Mukerjee, (1910) 6 Ind Cas 416 
(418): 12 Cal L Jour 2. r >2: 37 Cal 754; JUnjroi 
Marnnri v. Das Mookerjrc d Co, 1929 Cal 659 
(660) [Receiver cannot pledge credit of any party 
to the proceeding]. 

(3) Natrsa PitJni v. Oovindaxavii Pathan. 1930 

Mad 4 (8). 

f4) Xcdunr/odi Bank. Ltd, Madras v. Official 
A*xionce of Madras, 1929 Mad 184 (186); 56 

Mad L Jour 95: 29 Mad L \V 664: 118 Ind 
Cas 70: 52 Mad 938. 

<5) MinatoonucxHa v. Khntoonncxsa, (1894) 21 
Cal 479 (183). See IJrrumbo .Xa/h Bnnerjfie v. 
Stilish ( ho ml r a M nkerjrr, (1905) 33 Cal 1175 

(1177) [When Court orders transfer of property 
it is entitled to priority over subsequent attach¬ 
ment though the transfer may bo actually executed 
subsequent to attachment). 

(6) Kcrshaji v. Kaikhushru Kothnboi, 1929 
Rom 478 (479): 31 Bom L It 1081: 121 Ind 
Cas 433 [Order directing Receiver to hold inquiry 
as to hoirs in contested succession proceedings— 
Order held illegal]; Hamida Rahnman v. Jaiuila 
li hot it a. 1921 Cal 298 (299): 34 Cal L Jour 
123: 65 Ind Cas 837 •[ Claims of third parties— 
Court cannot delegate duty of enquiry to 
Receiver ]. 

(7) Itamkomat v. Bank of Penpal, (1901) 5 


Cal W N 91 (104). Sco also Jiteswari v. <StKt&a 
Krishna. 1932 Cal 673 (673): 36 Cal W N 125. 
55 Cal I. Jour 85: 59 Cal 956: 139 Ind Cas 
186 [Decree-holder—Receiver, purchasing in toun 
auction without leave of Court void]. 

(8) Jilctivari Dassi v. Sudha Krishna 
jee, (1932) 36 Cal W N 125 (126. 127): S9 
Cal 956: 139 Ind Cas 186: 55 Call L Jour 8/>. 
1932 Cal 672. 


(1) Dwifcndra Karayan Roy v. Jogesh 

v. 1924 Cal 600 (610);. 39 Cal L Jour 40 
id Cas 520; Eastern Mortgage and Agency '£ • 
td v. Mnulvi Muhammad Fazlul Kanm, >-•- _ 
nl 385 (392): 52 Cal 914: 41 Cal L J°« r J ‘ 
) Ind Cas 851; Bonnerice. Official Receiver, in 
c. 1928 Cal 402 (403. 405): 101'Ind Ca » TJJg, 
mat Tarini v. Naba Oopal, (1907) 34 C* - 
116, 317): 5 Cal L Jour 270: Do fat Rote 
Itamcswari Koeri, (1899) 26 Cal 6- 
10): 3 Cal w N 461: Appaswami RaW* 

>t lia .X air ken. (1899) 22 Mad 448 (45-). 

(2) Jabbar AH Sirdar v. Manmohan p ^ fy r 
.29 Cal 110 (112): 55 CM 1216: 49 

jur 70: 114 In.l Cas 485; Eastern Mortgag 

id Agency Co. Ltd v. Md Fazlul 
nl 385 (392): 52 Cal 914: 41 Cal L 3onr bl 
) l..d Cas 851; Imperial Oil Soap ajulOenerw 
ills Co. Ltd v. Ramehand. (1916) 36 I™. 1 '* 8 
10 (981): 91 Pun Re 1917; John 
bdool Hyt, (1873) 19 Suth W R j(j| 

irtarath Oir v. Muthara Prasad Ram. Vit 
2 (72): 81 Ind Cas 741: 46 All 9-4. 
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ultimately found entitled to the property. 3 Nor is it open to the receiver 
during the continuance of the receivership to set up a title in himself adverse 
to that of the parties. Even if the receiver is discharged he would still hold 
the property on behalf of the rightful owner. 4 Thus the title of the real owner 
is in no way affected either in theory or principle, by the appointment of a 
receiver. A payment made by a receiver out of the funds of an estate is 
equivalent to a payment made by the owner of the estate and where he would 
be entitled to get reimbursement from a third person if he had made the pay¬ 
ment himself, he would be equally entitled to such reimbursement if the pay¬ 
ment is made by the receiver. 5 If despite the appointment of the receiver, 
the defendant continues in possession, he can be sued by the true owner for 
the profits misappropriated by him. 0 

The appointment of a receiver does not supersede a prior attachment of 
the property. 7 

When the owner of a property is himself appointed receiver lie does not 
lose his rights as a proprietor of dealing with the property during the receiver¬ 
ship except that he cannot impair the value of the property in his hands or 
cause interference with his possession of the property as receiver. 8 

30. Attachment of properties in the hands of receiver.—Property in 
the hands of a receiver, being really property in the possession of the Court, 
it is, as a general rule, exempt from judicial process except to the extent per¬ 
mitted by the Court appointing such receiver. In other words the possession 
of the Court is not to be interfered with by taking any judicial proceedings 
against the property in the receiver’s hands without the permission of the 
Court. 1 Hence leave of Court is necessary for execution of a decree by 
attachment and sale of property in the hands of the receiver. 2 

Such leave is necessary even where the property is sought to be pro¬ 
ceeded against in execution of a mortgage decree, although no attachment is 
necessary for sale in such a case. 3 The High Court of Calcutta is, however, 


(3) lirojendra v. Bhnrntchandra Ron, (1915) 
31 Ind Oas 242 (244): 22 Cal L Jour 283: 20 
Cal W N 481 [When Receiver is appointed, there 
is no dispossession of true owner within Art. 142 
of Limitation Act] ; Sarala Sundciri Dasi v. Sarada 
Prasad Sur, (1905) 2 Cal L Jour 602 (611). 
See Seerangathani v. Bava Vaithilinga Mudaliar, 
1921 Mad 528 (529): 40 Mad L Jour 532: 13 
Mad L W 392: 1921 Mad W N 248: 63 Ind 
Cas 104. See Subbaiya Pandaram v. Mahamad 
Mustapha Maracayar, (1917) 40 Ind Cas 50 
154): 21 Mad L Tim 62: 5 Mad L W 690: 32 
Mad L Jour 85. 

(4) Kuppunvami Chetty v. Kusala Ramiah. 

(1919) 49 Ind Cas 89 (91): 1918 Mad W N 
683: 24 Mad L Tim 424: 8 Mad L W 551; 
Kartick Nath Pandey v. Pudmanand Singh, 
(1885) 11 Cal 496 (498). 

(5) Eastern Mortgage and Agency Co, Ltd v. 
Fazlxd Karim, 1926 Cal 385 (392): 52 Cal 914: 
41 Cal L Jonr 571: 90 Ind Qas 851. 

(6) Jf( Phula v. Kusam Singh, 1923 Nag 70 
(72, 73) : 71 Ind Cas 413. 

(7) Mahabeer Pershad Singh v. Collector of 
Tirhoot, (1870) 13 Suth W R 423 (425). 

(8) Jabbar Ali Sirdar v. Manmohan Pandey, 


1929 Cal 110 (112): 55 Cal 1216: 49 Cal L 
Jour 70: 114 Ind Cas 485. 


Note 30. 

(1) Thayvman v. Ramaswami, 1925 Mad 51 
(51); 79 Ind Cas 632: 19 Mad L W 681; 

Levenia Ashton v. Madhabmoni, (1910) 5 Ind 
Cas 390 (392): 14 Cal W N 5G0: 11 Cal L Jour 
489. 


(2) Fraser v. Krishnasicami, 1923 Mad 144 
(146): 1922 Mad W N 745: 43 Mad L Jour 
211: 31 Mad L Tim 290: 71 Ind Cas 293: 16 
Mad L W 322: 47 Mad 47; Jogendra Nath Gos- 
sain v. Debendro Nath Oossain. (1898) 26 Cal 
127 <129,: 3 Cal W N 90; J Khan v. Alii 

Mahomed (1892) 16 Bom 577 (579, 580); 

Mahomed Zohurttddcen v. Mahomed Noorooddeen 
(1894) 21 Cal 85 (91) [Such attachment will 
“ recognised); Eemchander v. Pran Kristo. 
(1876) 1 Cal 403 (406): Saratchandra v. Apurba 
Krishna Roy, (1911) 11 Ind Cns 187 (188, 189): 
14 Cal L Jonr 55; 15 Cal W N 925. See Raghu- 
'■ Gopinath, (1905) 25 All W N 110 
(ill) [On discharge of Receiver no bar to exe¬ 
cution of decree against property of which ho was 
appointed Receiver). 


(3) Fraser v. 
144 (2) f140): 


Krishnasicami Ayyar ; 1023 Mad 
1922 Mad W N 745: 43 Mad 
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of opinion that as no attachment is necessary in the case of a sale under a 
moitgage decree, the permission of the Court is not necessary for such a sale. 4 
E\en where an attachment was levied on property before the appointment of 
the receiver, it is within the discretion of the appointing Court, to refuse to- 
permit a sale of property under such attachment, and a purchaser in Court 
auction at a sale held without the previous permission of the Court, buys at his- 
peril, as the sale may be cancelled. 5 Permission is necessary even for an 
application for rateable distribution against the receiver. 5 '* 

A sale of property in the hands of a receiver without the leave of the 
Court, is however, not void but is only voidable, i.e., it is valid until set aside 
by appropriate proceedings. If the persons interested do not impeach the 
sale, it is not open to others to do so.'* It has even been held that the sale 
cannot be set aside, if the person seeking to have it set aside has in no way been 
prejudiced by the sale. 7 

But where a decree obtained by a receiver is attached without the 
Court’s permission and is then transferred by the receiver to a third person 
who takes the assignment in good faith and without knowledge of the attach¬ 
ment, the attachment, being irregular does not affect the title of the assignee. 7 '" 

Though a receiver of a property may have been appointed, yet, until he 
actually takes possession of the property a stranger decree-holder is not pre¬ 
cluded from executing his decree against the property without obtaining the, 
leave of the Court. 8 


The proper Court to permit the attachment of property in the hands of 
a receiver is the Court, by which the receiver has been appointed. 0 

As to the effect of subsequent grant of leave, sec Note 31, infra. 

31. Suits by or against receiver—Leave of Court .—Sec also Note 43, 

i nfra. 



A receiver can 


neither sue nor be sued without the leave of the Court. 1 


is merely an officer of the Court and not the representative of the owner 


1/ .Tour 211: 16 Mad L W 322: 31 Mad I. Tim 
290: 71 Ind Cas 293: 47 Mad 47. 

( 4 ) Jogcndra Nath Oossain v. Debendro Nath 
Oossain. (1800) 26 Cal 127 (128. 120): 3 Cal 
W N 00. 

<■*> Thayumana Pillai v. Romaswami Ohettiar. 
102f. Mad 51 (51): 19 Mad L W 681: 70 Ind 
Ons 632: Fraser v. Krishufisivami Ayyar, 1923 
Mad M4 (2) (146) : 1922 Mad \V N 745: 43 

Mad L .Tour 211: 16 Mud L W 322: 31 Mad 

L Tim 290: 71 Ind Cas 203: 47 Mud 47: Levcnia 
Ashton v. Madhabmoni, (1010) 5 Iml Cas 390 
(392): 11 Ca.1 L Jour 489: 14 Cal W N 560. 

(5-a) Saratchandra v. Apurba Krishna Roy, 
(1911) 11 Ind Cas 187 (188. 189): 14 Cal 

L Jour 55: 15 Cal W N 925. 

(6) Jagadish Chandra Deo Dhabal Deb v. Bhu- 
banrsvar Mitra, 1923 Cal 121 (130): 76 Ind 

Cas 241: 37 Cal L Jour 265: 27 Cal W N 38: 
Kanai Lai Jalan v. Manoo Bihi , (1919) 51 Ind 
Caa 394 (390): 23 Cal W N 952: 29 Cal L 

Jour 424. 


(7) Karimunnessa Khntun v. Fazlal Baritnr 
1924 Cal 1055 (1055): 40 Cal L Jour 78: 84 
Ind Cas 471. 

(7-a) Kalyana Sundaram Ayyar v. Narasimha 
Ayyanyar. 1923 Mad 567 (568): 44 Mad L Jour 
427: 18 Mad L W 280: 73 Ind Cas 456. 

(8) Jagadish Chandra Deo Dhabal Deb 

Bhubaneswar Antra. 1923 Cal 121 (129, 1»9)- 

76 Ind Cas 241; Kanai Lai Jalan v. Manoo Btoh 
(1019) 51 Ind Cas 394 (396): 28 Cal W *■ 
952: 29 Cal L Jour 424. 

(9) Brhari Lai v. Punjab National Bank , Ltd, 
1929 Lah 147 (148): 111 Ind Cas 789. 

Note 31. , 0mM 

(1) Kassim Matnaojee v. Isu* Mahomed & w* 
man, (1902) 6 Cal W N 829 (829): 29 Cal 509. 
Miller , Official Receiver of the High Court ( 
respect of the estate of Khettermoni Dasseo) 
Ram Ranjan Ohafcravarthi, (1884) 10 Cal 10 
(1017); Bhagwan Das Marwari v. ManiM 
Chandra Nandi, 1927 Pat 397 (398) : 8 Pat 
Tim 717: 104 Ind Cas 296; Dunne v. Kumar 
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of the estate. Hence, no cause of action vests in him and he has no locus 
standi to sue except with the leave of the Court. 2 “There is no statutory pro¬ 
vision which requires a party to take the leave of the Court to sue a receiver. 
The rule has come down to us as a part of the rules of equity, binding upon all 
English Courts of Justice in this country. It is a rule based upon public 
policy which requires that when the Court has assumed possession of a pro¬ 
perty in the interests of the litigants before it, the authority of that Court 
is not to be obstructed by suits designed to disturb the possession of the Court. 
The institution of such suits is in the eye of the law a contempt of the authority 
of the Court and therefore the party contemplating such a suit is required 
to take the leave of the Court so as to absolve himself from that charge. The 
grant of such leave is made not in the exercise of any power conferred by 
statute, but in the exercise of the inherent power, which every Court possesses 
to prevent acts which constitute or are akin to an abuse of its authority. 3 

A Court will however, readily grant leave to sue the receiver if it is 
satisfied that there is a case to be tried so that the claim of the third party 
may be tried in the presence of the receiver. 4 

The omission to obtain the sanction of the Court prior to the institution 
of the suit can be rectified by leave granted subsequent to the institution of 
the suit. 5 In the undermentioned cases 0 however, it was held that the Court’s 
sanction was a condition precedent to institution of the suit and the defect due 
to the want of such sanction could not be rectified by leave obtained sub¬ 
sequently. A suit against a receiver without the leave of the Court is liable 


Chandra, (1903) 30 Cal 593 (598): 7 Cal W 
N 390; Fink v. Corporation of Calcutta, (1903) 
30 Cal 721 (724): 7 Cal W N 706; U On 
Manny v. Ebrahim, 1928 Rang 175 (175): 6 

Rang 268: 110 Ind Cas 622; Secvmder v. / A M 
Kasiyar d Co, 1923 Rang 208 (208): 1 Rang 
138: 76 Ind Cas 441; Kreedhar Chaudhury v. 
Nilmoni Chaudhury, 1925 Cal 681 (683): 41 Cal 
L .four 197: 86 Ind Cas 677; Mahrana Kwvwar 
v. David, 1924 All 40 (43): 46 All 16: 21 All 
L J 737: 77 Ind Cas 57 [Estate does not vest in 
Receiver as it does in the case of Official Receiver 
in insolvency proceedings] ; Kamatchi v. Sundaram, 
(1903) 26 Mad 492 (493); Jatindranath Chow- 
dhury v. Sarfaraz Meah, (1910) 6 Ind Cas 214 
(216) : 14 Cal W N 653 [Suit against Receiver]. 
See also Jamnadas Parbhudas v. Bai Soonabhai. 
1932 Bom 622 (624, 625): 34 Bom L R 1405 
(1409, 1410) J No leave of Court is necessary for 
making an application for rateable distribution]. 

(2) Badri Pcrehad v. Civil Nazir Ambala, 
(1912) 17 Ind Cas 751 (751): 56 Pun Re 1913: 
247 Pun L R 1913; A B Miller, Official Receiver 
of the High Court v. Rain Ranjan ChaJcravarthi. 
(18*4) 10 Cal lol l (1017): Wilkinson v. Ganga- 
dime, (1871) 6 Bong L R 486 (486). 

(3) B raja Bhnsan v. Sris Chandra, (1918) 
47 Ind Cas 719 (723): 4 Pat L Jour 20: 1918 
Pat H C C 337: Knppusxvami v. Waz , 1921 Bom 
427 (428): 45 Bom 99: 59 Ind Cas 421: 22 
Bom Jj It 1126 (Receiver is an officer of the 
Court and any action taken against him without 
leave of the Court is contempt] ; Satya Kripal 
v. Katya Bhupal, (1914) 22 Ind Cas 623 (624): 
19 Cal L Jour 191: 18 Cal W N 546 [Suit 
against Receiver without leave of Court is con¬ 
tempt of Court]. 

(4) Sirdhar Chowdhry v. Mugniram Bangor , 


1924 Pat 491 (495): 3 Pat 357: 5 Pat L Tim 
243: 1924 Pat II C C 54: 78 Ind Cas 620; 
Bhagwan Das Marwari v. Manindra Chandra 
Nandi, 1927 Pat 397 (398): 8 Pat L Tim 717: 
104 Ind Cas 295; Braja Bhusan v. Sris Chandra 
Tewari, (1918) 47 Ind Cas 719 (721, 722): 4 
Pat L Jour 20: 1918 Pat HOC 337. 

(5) Jagna Sanaysiah v. Atchnnna Naidu, 1921 

Mad 624 (626): 42 Mad L .Tour 339: 15 Mad 
Is W 289: 70 Ind Cas 759; Kalyanasundaram 
Iyer v. Narasimha Iyengar, 1923 Mad 567 (567): 
73 Ind Cas 456: 18 Mad L W 280: 44 Mad 
Ti Jour 427; Jamsedji v. Tlussaiabhai, (1920) 56 
Ind Cas 424 (425): 22 Bom L R 319; Lakshmi 
A mm a v /ft#/// Kunhunm, (1921) 59 Ind Cas 
568 (569): 43 Mad 793: 12 Mad L W 331: 
Maharajah of Burdwnn v. Apurba Krishna, (1911) 
10 Tnd Ons 527 (529): 15 Cal W N 872: 14 
Cal L Jour 50; Banku v. ffarendra , (1910) 8 
1ml Cas 1 (2): 15 Ca.1 W N 54; Karat Chandra 
Jlanerjee v. Apurba Krishna Roy, (1911) 11 

Ind Cas 187 (188. 189): 14 Cal L Jour 55: 
15 Cal W N 925; Srihari Jana v. Satyacharan 
Dulia, 1926 Cal 1040 (1041): 95 Ind Cas 961: 
Jagat Tarini v. Naba Oopal, (1907) 34 Cal 305 
(312): 5 Cal L Jour 270; Rustomjee v. Frederic. 
(1919) 51 Ind Cas 486 (488): 46 Cal 352: 23 
Cal W N 496 [Suit by Receiver]; Jabbar Ali 
Sirdar v. Manmohan Pandcy, 1929 Cal 110 (112): 
56 Cal 1216: 49 Cal L Jour 70: 114 Ind Oas 
485, (Do.); Nripcndra Kumar v. Nikunja Behari, 
(1921) 63 Ind Cas 843 (844) Cal; Lalman 

alias halloo v. Gopi Nath. (1921) 61 Ind Cas 

(HHu) All (But if there is laches in obtain¬ 
ing leave, suit liable to be dismissed). 

(6) Pramatha Nath Gangooly v. Khctra Nath 
Bannerjee , (1905)^ 32 Cftl 270 (271. 272): 9 
Oal W N 247; Vcnkatasubbaraminh v. Nanxbura 
Ramiah Setti, (1914) 24 Ind Cas 622 (622) Mad. 
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0.40, R. 1, be dismissed. 7 If a decree is passed in such a suit it can be set aside. 8 

Note 31- The absence of an objection by the receiver, that no leave was obtained, will 

not entitle the Court to pass a decree against a receiver. 9 But where the 
receiver has been discharged 0 * or has ceased to exist and has been replaced 
by the heirs of one of the parties who were on the record 1 ' 0 the objection that 
the suit against the receiver was instituted without the leave of the Court will 
not stand. The leave of the Court is not necessary for a suit against a receiver, 
under S. 85 of the Madras Act, VIII of 1865. 11 

It is the Court appointing the receiver that can grant leave for the 
institution of a suit by or against the receiver. The Court trying the suit 
cannot grant it. 1 ' 2 A Court does not by granting leave to sue the receiver 
relinquish its possession of the property to the Court in which the suit against 
the receiver is instituted. 13 The Court trying such suit cannot issue an injunc¬ 
tion against the receiver restraining him from dealing with the property as it 
would lead to a conflict of jurisdictions. w Nor can a Court other than the 
appointing Court issue a ntbkar to the latter Court requesting it to restrain the 
receiver from taking possession of a part of the property in respect of which 
the receiver has been appointed. 15 The proper course for a person who has 
obtained a decree against the receiver is to apply to the Court by which he has 
been appointed, to direct the receiver to act according to the decree. 16 

A receiver is not a necessary party to a suit for declaration of title and 
possession in respect of the property in the receiver’s hands. The 
decree passed in such a suit can always be carried out against the property 
in the hands of the receiver with the leave of the Court appointing him, 
although he has not been made a party to the suit. 17 (See also Note 44, infra.) 

A receiver appointed by a Civil Court is not a necessary party to pro¬ 
ceedings in respect of the property under 8. 145 of the Criminal Procedure 


(7) Venkata Subbaramayiah v. Nambura 
Ramxah Setti, (1914) 24 I ml Cas 622 (622) 
Mad; Sattya Satyakripul Bannerjee v. Sattya 
Bhupal Bannerjee, (1914) 22 Ind Cas 623 (624): 
19 Cal L Jour 191: 18 Cal W N 546 [Several 
Receivers appointed in respect of different portions 
of same property—One of the Receivers suing 
another without leave of Court— Held, that it is 
contempt of Court but not so grave as to make it 
obligatory on the Court to dismiss suit). 

(8) Balthazar and Sons v. Burma Engineering 

and Trading Company , (1912) 17 Ind Cas 916 

(916): 5 Bur L Tim 163. 

(9) Srihari Jana v. Satya Charan , 1926 Cal 
1040 (1041): 95 Ind Cas 961. But soc Jagna 
Sanyasiah v. Mychsrla Pcda Atchanna , 1921 Mad 
<*21 <626): If. Mud L W 289: 70 Ind Cas 759: 
42 Mad L Jonr 339 [Per Sudasiva Aivur, J 
Obiter), 

(9*a) F E Dinshaw v. Amrit Lai <G Co, 1931 
Pat 298 (300): 10 Pat 379: 13 Pat L Tim 142: 
133 Ind Cas 459. 

(10) Jagana Sanyasiah v. M P Atchanna Naidu, 
1921 Mud 624 (626): 42 Mad L Jour 330: 70 
Ind Cas 759: 15 Mad L W 289. 

(11) Receiver of Ammayyanaikanur v. Suppan 
Chatty, (1907) 30 Mad 505 (506): 17 Mad L 
Jour 483: 3 Mad L Tim 7. 

(12) Bapufi Sorabfi Patel v. Lakhmidas Ravji 


Tcrsi, 1924 Bom 89 (90): 81 Ind Cas 844: 25 
Bom L R 1180: 48 Bom 200; Maharajah Ovru 
Mahadeva Asram Prasad Sahai v. Sam Senna 
Prasad Singh, (1919) 51 Ind Cas 706 (707) rat. 


(13) Shridhar v. Mugniram, 1924 
(495): 3 Put 357: 5 Pat L Tim 243: 
HOC 54: 78 Ind Cas 620. 


Pat 491 
1924 Pat 


(14) Jugal Eishore Debi v. T>eva Pra^ai w'fl 

Mukerji. 1928 Pat 321 (323): 7 Pat 684. 9 
Pat L Tun 279: 110 Ind Cas 722; SuruOdin 
Ahmad v. Subodh Ohandra Mitra , 1925 W 
(1175): 87 Ind Cas 808. Seo also Officuu 

Assignee v. Chimni Pam, 1933 Bom 51 (5A 00 
and 57): 34 Bom L R 1615 (Order against 
Rocoiver in another suit to make payment* 
plaintiffs in tho trial suit—Especially out of income 
of assets not mortgaged, parties in the two 

not being tho same]. 

(15) Eedarnath Thakur v. Mohatnmad ^ 
Khan. 1921 Pat 92 (93): 63 Ind Cas 46 j. 
Pat L Tim 716: 6 Pat L Jour 268. 

(16) Jugal Eishori v. Dcva Prasanna, 1928 
Pat 321 (323): 7 Pat 684: 9 Pat L Tim *"- 
110 Ind Cas 722; Nuruddin Ahmed v. Saboan 
Chandri Mitra, 1925 Cal 1174 (1175): 87 ma 
Cas 808. 

(17) Suttya v. Oolap, (1900) 5 Cal W N 27 
(28); Administrator-0 eneral of Madras f v. uas 
Counter, (191U 10 Ind Cas 678 (674). 
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Code. 18 A Criminal Court has no jurisdiction in such proceedings to inter¬ 
fere with the possession of a receiver appointed by a Civil Court, without 
the permission of such Court. 19 


An owner of an estate cannot sue for accounts a Jaherdar appointed 
by the receiver. There is no fiduciary relation between the receiver and 
the owner, which is essential for such an action.-" Similarly, a present 
receiver cannot sue a former receiver of the estate for recovery of money alleged 
to be due by the latter to the estate for breach of duty committed by him as 
receiver . VA ' 


32. Debts incurred by receiver in the course of business.—A receiver 
is personally liable in respect of debts incurred or contracts entered into 
by him in the course of his management of the estate, but he is entitled to 
indemnity from the estate for such debts. 1 The creditors can also proceed 
against the estate for the recovery of such debts in priority to other creditors 
of the estate, the principle being that as the acts of the receiver acting with¬ 
in his authority are the acts of the Court, the estate cannot be permitted to 
enjoy the benefits of those acts without being held liable for the obligation 
arising therefrom.- The ordinary rule that the creditors who have advanced 
money to a receiver for the management of the estate can proceed against him 
personally does not apply where the advance has been expressly made on 
the condition that the estate alone should be liable. 3 


33. Loss caused by receiver’s default. — The receiver is not the agent 

or representative of any party to the suit. If therefore loss arises from the 

default of the receiver, such loss, subject to the receivers liability 

for his default, must be borne by the estate and not by the party 

at whose instance he was appointed receiver.' But in the undermen¬ 

tioned case,- a Full Bench of the Oudli Chief Court has held that where a 
receiver in execution, misappropriates tlie moneys paid by the judgment- 
debtor, the loss should be borne by the decree-holder and not the judgment- 
debtor, the reason given being that the payment to the receiver absolves 
the judgment-debtor from all further responsibility. 

34. Agreement with receiver—Contempt of Court.—It is only the 
Court that can conrtol the powers of the receiver. As an officer of the 
Court, he has only such powers as the Court chooses to give him. It is a con¬ 
tempt of Court for any one else to enter into an agreement with the receiver 
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(18) A if l>unne v. Kumar Chandra Kixhorr. 
(1903) 30 C H I 593 (598): 7 Cal W X 390. 

(19) Dunne v. Kumar Chandra. (190:5) 30 

Cal 593 (598): 7 Cal W X 390. 

(20) Harihar Mul.erji v. Jaharaddin Mandat. 
1921 Cal 518 (516): 62 I ml Cas 768; 26 Cal 
W N 992. 

(21) Putt v. Sha mat. (1913) 24 I ml Cas 768 
(770): 41 Cal 92. 

Note 32. 

(1) Deli I’rnxad Dkundhuniu v. Mahrxh Lai, 
1925 Fill 602 (6(14. 605): 7 I\K \, Tim 129: 89 
In«l Cas 32: 1925 Pat H C C' 201; Kamanrayaa 
Sat )f a pat v. Carry ,(■ Daniel. 1931 Cal 491 (492): 
134 Ind Can 1266: 58 Cal 174: ilohari Dibi v. 
Shyanta Itibi. (1903) 30 Cal 937 (944): 7 Cal 
W X 799. 

C.P.C.— 331 


(2) \tohari Itibi v. Shyama Itibi, (1903) 30 
Cal 937 (944 ): 7 Cal W X 799. 

(3) Debi Prasad Dhamlhanui v. Mahe.uk Lai, 
1923 Pat 002 (604, 605): 7 Pat L Tim 129: 
19-25 Pat II C C 201: 89 Ind Cas 32. 

Note 33. 

(1) Orr v. M nth in Chetty, (1894) 17 Mad 
jOI (o04) ; Muthiah v. Orr, (1897) 20 Mad 224 
1 --6, 229) F B [Defalcation by Receiver in exe¬ 
cution proceedings. Is judgment debt satisfied 
pro tantof No, as per Shepherd, J and yes as 
per Davis, J) ; Natesa Pillai v. Goviadaswmoi 
Pathar. 1930 Mad 4 (8) [Receiver in execution 
proceedings-—Moneys realised by him do not be¬ 
come ipso facto the moneys of the decree-holder I. 

(2) Jni Iadar v. I!rij Indar Kuar. 1929 Oudli 
231^(233): 6 Oudh \V X 334: 117 Ind Cas 748 
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restricting and controlling his powers. 1 Similarly, a promise by a party to 
pay remuneration to a receiver is against Law and not enforceable. 2 

A receiver also can apply for process for contempt of Court against any 
one interfering with his possession. 3 

35. Remuneration of receiver.—Under R. 2, infra , the Court has 
the power of fixing the receiver’s remuneration. Such remuneration is 
generally by way of percentage or commission but there is no absolute rule 
that he should be so remunerated. The Court has a discretion if it thinks 
fit, to allow him remuneration at a fixed rate} The receiver is also entitled 
to all reasonable expenses of management 1 "* including the fees of counsel whom 
he may have to engage. 2 (See Note 42, infra for further information.) An 
agreement by a party to pay remuneration to the receiver is as has been 
observed in Note 34, ante against law and cannot be enforced. 3 The receiver's 
remuneration must come out of the estate and the parties are not personally 
liable for it. 4 The managing partner of a firm by consenting to act without 
remuneration as receiver during the dissolution of the partnership, does not 
forego his rights to such remuneration as he would be entitled to as manag¬ 
ing partner. 6 

The receiver of mortgaged property is entitled to priority over the 
mortgagee in respect of his remuneration and the expenses properly incurred 
by him in the course of his management. 6 But the priority does not extend 
to the wages that became due to a servant of the estate before the appoint¬ 
ment of the receiver. 7 


36. Liability of receiver .—See R. 3, infra. The receiver is liable 
to duly account for the income and the properties that come into his hands. 
He is responsible for any loss occasioned to the property by his wilful default 
and gross negligence. See Note 32, supra for the receiver’s liability for 
debts incurred by him in the course of the management of the estate. A 
receiver disregarding the Court’s orders is liable to be removed 1 or com¬ 
mitted for contempt in case he is appointed by a High Court. 2 (For fur¬ 


ther information, see next Note.) 


Note 34. 

(1) Manlek Lall Seal v. Surrunt Ooomary 
Dassee, (1895) 22 Cal 648 (656). 

(2) Prakash Ohandra v. Adlam, (1903) 30 Cal 
696 (698). 

(3) 0 E Oreji v. Woogra Mohan Thakur, (1901) 
28 CaA 790 (793). 

Note 36. 

(1) S re pat Sirujh v. Rain Samp Surya Prasad, 
1923 Cal 516 (517): 76 Ind Cas 583; Kabala- 
murthi Pillai v. Subramania Pillai. 1931 Mad 
500 (501): 131 Ind Cas 655: 60 Mad L .Tour 
332 f Order of Court providing for percental on 
gross sa J es of business—Receiver not entitled to 
commission on trade discount which is invariably 
deducted before arriving at sale price. But Re¬ 
ceiver entitled to include freight and packing in 
the sale proceeds for purposes of commission]. 

(1-a) Hula ji ttorapnna Pntvnrdhan V. Rama- 
ch ander Govlnd Eanade. (1R95) 19 Bom 660 

(662). 

(2) Mohini Mahan Patra v. Daroda Khanta 


Sarkar, (1911) 12 Ind Caa 780 (787): 14 C** 
L Jour 445. 

(3) Prokash Ohandra v. Adlam, (1908) 80 0»1 
696 (698). 

(4) Srcpat Singh ▼. Ram Samp Swrya P rar 
sad. 1923 Cal 516 (517): 76 Ind Cas 583. 

(5) Mahomed Kamil v. Hedayetulla, 1926 Cal 
380 (380): 90 Ind Cas 492. 

(6) Rajagopalachariar v. Jamal Ayisha Blbt, 
1925 Mad 571 (572. 578): 21 Mad L W 31Z. 
90 Ind Cae 337; Short v. Pickering, (IBo*) 
Mad 138 (139): 7 Ind Jur 136. 

(7) Short v. Pickering, (1882) 6 Mad 138 

(139): 7 Ind Jur 136. 

Note 36. , . 

(1) Bihart Lai v. Shankar Das, 1925 Bah 9W 
(310, 311): 7 Lah L. Jour 6: 86 Ind Cas 240. 

(2) JayantVal Hlralal <£ Go v. Woman, 1982 
Bom 638 (642): 34 Bom L R 1416 [Failure to 
comply with order to pay money]. 
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37. Liability to account. —In Mohvni Mohan Pair a v. Baroda Kanta 
Sarkar} Their Lordships of the Calcutta High Court expressed themselves 
as follows:— 

“The receiver is but an officer of the Court appointing him, and is, 
therefore, bound to account to that Court for all property which he has 
received. It is his duty to keep his accounts and vouchers in such condition 
that they will be ready for examination at any time; and, as a general pro¬ 
position, whenever property or funds come into the hands of a receiver 
pending litigation, the Court may require him to report his acts and doings 
and to render an account, in order to ascertain the condition of the property 

and to enable the Court to settle the rights of, and do justice to, all the litig¬ 
ant parties. "When the accounts of the receiver come up for adjustment, he 

is a party in interest, entitled to be heard, and it is the duty of the Court to 

see that his rights are protected. But so, also, all other interested parties are 
entitled to notice and an opportunity to attend and be heard. All persons 
having an interest in the estate which the receiver represents, have the right 
to be present, and be examined on any subject pertinent to the inquiry which 
springs out of the proceedings itself, and to take exception to the receiver’s 
accounts. Courts are disposed to hold receivers to great strictness in render¬ 
ing their accounts, and a thorough investigation of the accounts and vouchers 
is proper where, as here, the rights of infants are involved. A receiver is 
bound to exercise the same degree of diligence in keeping down 
expenses and in caring for the estate in his possession as a prudent man 
would observe in connection with his own property under similar circum¬ 
stances. A receiver, therefore, will not ordinarily be permitted, without the 
sanction and authority of the Court, to incur any expenditure which will 
seriously diminish the funds entrusted to his charge, and it is his duty if he 
wishes to protect himself, to apply to the Court for instructions as to the 
expenditure, and to keep regular accounts of all items of receipts and expen¬ 
ditures.It does not, however, follow that in every case in which the 

receiver neglects to obtain an order of the Court authorising a particular 
payment out of the fund in his possession, he will be denied reimbursement. 

.Where a receiver has laid out money without a previous order of 

Court, and the transaction is proved by him to have been beneficial to the 
parties in interest, he is entitled to be allowed credit in his accounts for the 
amount thus expended.” 

A receiver must produce vouchers for all payments other than petty 
sums, 2 3 but when produced they will be evidence of the payment of the sums 
therein specified and credit will be given for such sums to the accounting 
party in the account unless it is shown that there are reasonable grounds for 
impeaching the vouchers. 8 A receiver can be required to submit his accounts 
for scrutiny even after the suit has been dismissed 4 and even after his dis- 


Note 37. 

(1) (1911) 12 Ind Can 780 (785): 14 Cal L 
J<-ur 445. 

(2) Balaji Narayan v. Ramrhnndra Govind, 
(1894) 19 Bom 660 (662); Tlaji Teller Rahman 
v. Gofam Gone, 1924 Cal 1063 (1064): 40 Cal 
L Jour 28: 82 Ind Cas 419. 

(3) ITaji Teller Rahman v. Golam Gone, 1924 


Cal 1063 (1064): 40 Cal L Jour 28: 82 Ind 
Cas 419. 


Prasad v . Bisheswar, 
* 1920 > 58 Jnd Cas 405 (406): 1920 Pat II C 
5 Pnt «' Jour 513: 1 Pat L Tim 643- 
Administrator-General v. Prrm Lai, (1695) 22 
(1015): 22 Ind App 203: 6 Sar 660- 
Jour 157 P C. 


Cal 1011 
Mad I, 
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aige. He is responsible not only for sums actually received by him but 

a so tor all such sums which he might have received but for his default or 

negligence. A party appointed receiver is liable to account in the same way 
as a stranger so appointed. 7 

It is not right, when considering the accounts submitted bv the 

receiver, to go into the question of the liability to account for periods other 

than the period covered by the account itself.* Nor does the question of bad 

management by the receiver arise when he submits his accounts for being 
passed. 0 


Die accounts of the receiver can be examined only by the Court 
appointing 7iwt. 1# And where it has over-ruled the objections' of a party 
impugning the accounts and passed them, a suit will not lie against the 
receiver tor damages for negligence, etc., based on allegations which have 
already been considered and overruled by the Court. 11 

Sec also Note 3 to R. 3, infra, 

38. Liability of receiver and that of an executor or trustee • -.A 

trustee or executor is not personally liable for debts incurred by him in the 

course of the management of the estate, but a receiver is personallv liable 
for such debts. 1 


39. Liability to criminal prosecution.—A receiver of property cannot 
be prosecuted lor criminal breach of trust in respect of tlie property without 
the sanction of the Court appointing him. 1 The same rule applies to any 
other offence committed by the receiver in his capacity of receiver. 2 But 
where the offence committed by the receiver has nothing to do with the office 
held by him the Court’s sanction is not necessary for his prosecution. 3 

40. When appointment takes effect.—Where the order appointing a 
person as receiver requires him to give security so that the order is conditional 
on the security being given, the appointment is not complete till such security 
is given. 1 Hut the Nagpur Judicial Commissioner’s Court has held in the 
undermentioned case- that the appointment of the receiver is complete on the 


(5) Harihar Mukerjee v. Jaharaddin, 1921 CaI 
516 (516): 26 Cal W N 992: 62 Ind Cas 768; 
Mohini Mohan v. Baroda Kanta, (1911) 12 Ind 
Cas 780 (790): 14 Cal L Jour 445. 

(6) Gaomar Sattya Sankar Ghoeal v. Ranee 
GopaJmonee Dabee , (1901) 5 CaI W N 222 
(228). 

(7) .If t Ka<t Kuer v. Sham La!, 1925 P C 257 
(259): 23 All L .T 1045: 92 Ind Cas 274: 1926 
Mud W X 101: 23 Mad L W 628: 7 Pat L Tim 
275 P C. 

(8) Samhautta Singh v. Bhayuan/i Sinyh, 
(1920) 55 Ind (as 15 (16): 5 Pat L Jour 97: 

192n Pat H C C 121. 

(9) Jldji Teller Rahman v. Go!am Gone, 1924 
Cal 1063 (1064): 40 Cal L Jour 28 ; 82 Ind 
Cas 410. 

(10) Ganesh Lai v. Kumar Satya Saroyan 
Singh . (1920) 54 Ind Cas 207 (209): 4 Pat L 
Jour 636: 1920 Pat H C C 35. 


(11) Shriniuax Kuypu-Mivmni Mudaliar v. TTtf*. 
(1921) 59 Ind Cas 421 (423): 22 Bom D R 
1126: 45 Bom 99. 

Note 38. 

(1) Mohari Bibi v. Shyama Bibi , (1903) 30 
Cal 937 (943, 944): 7 Cal W X 799. 

Note 39. 

(1) Sant ok C hand v. Sagan Chand. (1918) 46 
Ind Cas 836 (840): 46 Cal 432: 22 Cfl! 'V N 
910; 28 Oil L Jour 115. 

(2) Ana nth Xath Dey v. Mohendra Nath , 
(1913) 15 Ind Cas 489 (490, 491): 13 Cr I* 
Jour 489 (Defamation). 

(3) Sagendra Nath v. Joyendra Nath, (1912) 

15 I ml Cas 491 (492). 

Note 40. 

(1) Sriniva* v. Kesho, (1911) 12 Ind Cas 
745 (750): 14 Cnl L Jour 489. 

(2) Deohnx v. Kata Ram. 1924 Naif 13 6 
( 137) : 7 Nag L Jour 16: 78 Ind Cas 811. 


I. 


Receiver 


2805 


passing of the order of appointment although he may not he able to take actual 
possession of the property until security is approved. 

Where there is no direction as to security and the order appointing the 
receiver is unconditional, it takes effect immediately it is made. 3 But the trans-' 
fer of the property to the receiver’s possession, actual or constructive, and the 
eonfirment of special powers on him require specific orders under Cls. (/>). (c) 
and (d) of the rule. 4 

41. Security to be given by receiver.—R. 3, infra requires a receiver 
inter alia, to furnish such security as the Court thinks fit. As to whether the 
appointment of a receiver is complete before the payment of security, see Note 40. 


42. Receiver’s lien.—A receiver has a lieu on the estate for all his 
just claims and allowances. 1 ‘“On this principle it follows that a Court will 
not compel a receiver who has been discharged, to make over the property in 
liis possession until his lien has been satisfied or provided for by a sufficient 
indemnity”. 2 

43. Remedy of third party aggrieved by receiver’s action.—A third 
person feeling aggrieved bv the receiver’s conduct has, ordinarily two 
remedies:— 


0. 40, R 1, 
Notes 
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(1) He may apply to the Court in the very suit in which the receiver 

has been appointed for a summary order against the receiver: 

(2) He may, with the leave of such Court, sue the receiver. 

The more proper and usual mode is by applying to the Court for sum¬ 
mary relief. This is done by the aggrieved person applying to the Court for 
permission to come in and be examined pro intenssi suo (for his own interest). 
If no question of title is involved and if the applicant has shown diligence, 
the Court will decide the matter on such an application. But otherwise, it 
will refer the third person to a separate suit against the receiver. 1 Where 
debatable questions, not easy to be dealt with at the passing of the receiver's 
accounts, are involved, the Court will decline to go into them in summary pro¬ 
ceedings in the suit itself. 2 


(3) Srinivas v. Kcshn, (1911) 12 Ind Cas 745 

(7 70) : 14 Cal L Jour 489; Bhairah v. lie no a 
Chandra, (1919) 43 Ind Cas 804 (80b): 23 

Cal W N 520: 27 Cal L Jour 395: 4b Cal 7<>: 
Pain Mai v. Tek Chand. 1902 Pun L R 61. 

(4) Ramkrishna v. (lanyati. 1923 Nag b (b): 
08 Ind Cas 432. 

Note 42. 

(1) Moran v. Miltu lie.bee, ( 1870) 2 Cal 58 
(70): 1 Ind Jur 337; Prenxlall Multiek v. Sum- 
bh 00 noth Roy, (1895) 22 Cal 900 (973). 

(2) Premlall Mulliek v. Sumbhoonuth Roy. 
(1895) 22 Cal 900 (973). 

Note 43. 

(1) K Ii Sec under v. J A M Kusuiyar <(• Co. 
1923 Rang 208 (208): 1 Kant: 138: 70 Ind ( as 
44 1; Thavasimuthu v. Balgnru Sw/imi. 1923 Mad 
304 (305, 306): 17 Mad L \V 64: 70 Ind Cas 
073; Kamalchi v. Sxtndararn, (1903) 20 Mad 492 
( 493): Sreedhar Chaudhuru v. KUmani Choxedhnrn. 
1925 Cal 681 (083): 41 Cal L Jour 197: ho hid 
Cas 077; E M d Agency Co v. Fazlu * Karim. 1920 


(al 38.> (394) : 52 Cal 914 : 41 Cal L Jour 571: 90 
Ind Cas 851: Ramasteamy Piffai v. Janaki Annual. 
1923 Mad 129 (130): 1922 Mad \V N 725: 10 
Mad L \V 833: 32 Mad I. Tim 90: 09 Ind Cas 
3.93: Amulya Chandra Rhaduri v. Kashi Nath 
Mmsir. 1927 Pat 297 (298, 299): 8 Pat L Tim 
«>2?>: 102 Ind Cas 797; Mohamed Medhi v. 

Z oh a era. (1890) 17 Cal 285 (287) [On the 

original side of Calcutta High Court, persons not 
parties to the suit may establish their rights bv 
motion |. See also Hazarimull llirnlal v. Sadasukh 
Parruck d Co. 1925 Cal 750 (752): 41 (’al h 
Jour 3 11 ; 88 Ind Cas 808 [Held, in the cir¬ 
cumstances of the case that the declaration asked 
for could not be granted in summary proceedings I. 
Rut see liufseasurce I)ebi v. Souk rant Das Mohunl. 

\ l^Suth.W R (348) [Acts of Collector 
bone by him in his capacity of Receiver, in 
sei/.im: and retaining certain property under his 
vare raimot be disputed by way of motion to dis¬ 
charge or to get rid of the attachment!. 


(2) Eastern Mortgage and Agency Co. Ltd v 
tazlnl Karim , 1920 Cal 385 (394) : 52 Cal 914: 
41 Cal L Jour 571: 90 Ind (’as 851. 
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44. Receiver, if and when a necessary party to a suit.—In a suit for 

money against the representatives of a deceased person, the receiver 
holding possession of the deceased s estate is not a necessary , party. 1 
Nor is he a necessary party in every suit concerning the property of 
which lie is the receiver. 2 Thus he is not a necessary party to a suit between 
third parties for declaration of title to, and possession of, the property in his 
charge. 3 In such cases, if the plaintiff obtains a decree he can go to the exe¬ 
cuting Court, obtain the leave of that Court to execute the decree against the 
property in his hands and then enforce the decree. 4 Where, however, the pro¬ 
perty in the hands of the receiver is intended to be affected by the result of 
the suit and the possession of the receiver or the jurisdiction of the Court is 
intended to be interfered with, leave of the Court must be obtained and the 
receiver made a party. 5 Thus the receiver is a proper party to proceedings 
for the sale of property in the receiver’s hands in execution of a decree for 
sale on a mortgage. 6 , 

A receiver cannot be added as a party to proceedings under the Criminal 
Procedure Code. 7 

45. Notice to opposite party if necessary before appointment.— 

Notice to the other side is not indispensable in every case before a receiver is 
appointed. The very object of appointing a receiver may lie defeated in many 
cases if notice were insisted on. 1 Hence, in emergent eases a receiver may 
be appointed without notice to the opposite side. 2 But except for very 
special reasons notice should not be excused before an order is made for such 
appointment. 3 


46. Appointment of new receiver in place of old receiver.—Where 
a receiver ceases to hold the office of receiver pending a suit filed by him, the 
suit does not abate but may be continued by his successor in office. 1 See 
Note 31, supra as to a present receiver’s power to sue a former receiver for 
acts done by the latter during his tenure of office as receiver. 


Note 44. 

(1) N H Moos v. Abdul Husain , 1925 Horn 
523 (523, 524): 27 Bom L R 1147: 90 Ind 
Cas 600. 

(2) Administrator General of Madras v. Dasai 
Goundaii . (1911) 10 Ind Cas 673 (674): 9 Mad 
L Tiin 300; A Vccraputhra Daven v. Vaidalingum 
Duven, 1893-1900 L B R 432 [Attachment— 
Mortgage decree—Attachment boforo judgment in 
.suits for money decrees in Subordinate Court— 
Lien upon crop by labourers—Joinder of Recei¬ 
ver as defendant). 

(3) Rodger v. Ashulosh, (1902) 6 Cal W N 
829 (829); Suttya v. Golap t (1901) 5 Cal W 
X 27 (28) ; Madhcva Surendra Sahi v. Awadh 
Missir, 1923 Pat 86 (87): 3 Pat L Tim 316: 65 
Ind Cas 349. 

(4) Adininistrator-Gcneral of Madras v. Dasai 

Goundan , (1911) 10 Ind Cas 673 (674): 9 Mad 
L Tim 300; N JI Moos v. Abdul Husain, 1925 
Botij 523 (523. 524): 27 Bom L R 1147: 90 
Jnd Cas 600; Rodger v. Ashutosk , (1902) 6 Cal 
W N 829 (829); Suttya v. Golap, (1901) 5 

Cal W N 27 (28). 

(5) Jalindra Nath v. Sarfaraz Meah, (1910) 
6 Ind Cas 214 (215): 14 Cal W N 653; Banku 
Bchary Dey v. Ilarcndra Nath Mukherfee, (1910) 
k Ind Cas 1 (2) : 15 Cal W N 54; Tohra Bibi 


V. Zabeda, (1910) 7 Ind Cas 76 (76): 12 Cal 
L Jour 368. 

(6) Fraser and Rosa v. Krishnaswami 
1923 Mad 144 (146): 47 Mad 47: 1922 Mad 
W N 745: 43 Mad L Jour 211: 16 Mad L W 
322: 31 Mad L Tim 290: 71 Ind CaB 293. 
Madhewa Surendra Sahi v. Awadh Missir, 1923 
Pat 86 (87): 3 Pat L Tim 316: 66 Ind Ca* 349. 

(7) Dunns v. Kumar Chandra Kisore, (1908) 
30 Cal 593 (598): 7 Cal W N 390. 

Note „ . oa . 

(1) Ishri ▼. Shib Ram, 1923 Lah 239 
(241): 71 Ind Cas 743. 

(2) Asadali v. Mahammad Hassain, 

36 Ind Cas 177 (177, 178): 43 Cal 986: 20 Oai 
W N 1009. 

(3) Gorid Dut Bogla v. Perushaw Sorabshaw, 
(1903-1904) 2 LB R 222; Vasudev v. Ha™- 
bhat, 1883 Bom P J 160 (160). 

Note 46. ,. 

(1) Akula Paradssi. v. Delhi Jagannadha, 
(1905) 28 Mad 157 (160). Seo Dolman 

Gopinath, (1921) 61 Ind Cas 888 (889) 
[Receiver defendant—Dying pending suit—Can 
continued against successor]. 
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47. Joint receivers. —It is competent to a Court under this rule to 
appoint two or more persons as joint receivers of the same property. In such 
a case, the retirement or resignation of one of the receivers does not put an 
end to the order appointing a receiver. 1 In a partition suit where the Court 
ordered the plaintiff to be in charge of one portion of the suit properties and 
the defendant to be in charge of the remaining portion, it was held that the 
order was not ultra vires. 2 Ordinarily, it is not open to a Court to appoint 
a receiver when a receiver has already been appointed in respect of the 
same property by another Court. 3 But a receiver can be appointed in a 
mortgage suit where the decree is for sale although a receiver has already been 
appointed in respect of the same property in a prior partition suit. 4 

48. Duration of office of receivership. —A Court appointing a receiver 
may order that the office should continue permanently or for such period as is 
deemed necessary. 1 It can also cancel the order of appointment at any time 
if it considers it necessary. 2 Even if such appointment has been made with the 
consent of parties, 2 '* it has an inherent power to discharge or remove the 
receiver appointed by it. 3 But until otherwise ordered by the Court the 
receiver will continue in office 4 though the suit in which he has been appointed 
has come to an end but the purpose of his appointment has not been achieved. 5 
A fortiori, a receiver in a partition suit is not discharged merely by the passing 
of a preliminary decree in the suit. 6 A receiver in an administration suit 
cannot ordinarily be discharged before the completion of the administration. 6 " 

A consent order of appointment of a receiver does not prevent a party 
from impugning the administration thereunder which is of such a character as 
to amount to a malfeasance or to be, in substance, so protracted and imperfect 
as to be futile. 7 


Note 47. 

(1) Eastern Mortgage Agency Co, Ltd v. Pro- 
manand Saha, (1916) 34 Ind Cas 789 (790): 23 
Cal L Jour 217: 20 Cal W N 789. 

(2) Dan Prasad v. Gopi Kiahen, (1914) 22 
Ind Cas 59 (60): 36 All 19: 11 All L J 973. 

(3) Sridhar Ohowdhury v. Mugniram Hangar. 
1924 Pat 491 (495): 1924 Pat H C C 54: 3 
Pat 357: 5 Pat L Tun 243: 78 Ind Cas 620. 

(4) Khubsarat Koer v. Sarada Churn a Gu.hu, 
(1911) 12 Ind Cas 165 (165, 166): 14 Cal L 
Jour 526: 16 Cal W N 126. 

Note 48. 

(1) Mathusri v. Mathusri Dipamba, (1896) 19 
Mad 120 (127): 23 Ind App 28: 6 Sar 684 
P C. 

(2) Ranganayagammal v. Mahali PQlai, (1907- 
1908) 4 L B R 356. 

(2-a) Venkatalingama Nayanim Vara v. Ven- 
kataraina Rao, 1921 Mad 234 (234) : 13 Mad L 
W 367: 29 Mad L Tim 175: 1921 Mad \V N 
173: 61 Ind Cas 562 [May be discharged before 
termination of proceedings if no injury to the 
estate would result by this course). 

(3) Subramanya Iyer v. MuthulaJcshviusinmal, 
(1912) 17 Ind Cas 583 (584): 1912 Mad \V X 
1208. 

(4) Shanlcar Das v. ReharUal, 1925 Lah 445 


(446): 7 Lah L Jour 239: 6 Lah 442: 89 Ind 
Cas 932: 26 Pun L R 564 [Although circum¬ 
stances have rendered the appointment nugatory] ; 
Duraivelu Mudaliar v. Audikesavalu, 1924 Mad 
557 (558): 19 Mad L W 388: 34 Mad L Tim 
90: 1924 Mad W N 235: 46 Mad L Jour 343: 
78 Ind Cas 133. 

(5) Manikam Pillal v. Kappa Goundan, (1916) 

33 Ind Cas 69 (70) Mad; Shankar Das v. Behari 
Lai, 1925 Lah 445 (446): 7 Lah L Jour 239: 
26 Pun L R 564: 6 Lah 442: 89 Ind Cas 932; 
Doraivelu. Mudaliar v. AudiJccsavala Naidu, 1924 
Mad 557 (558): 46 Mad L Jour 343: 19 Mad 
L W 388: 1924 Mad W N 235: 34 Mad L Tim 
90: 78 Ind Cas 133; Muthu Vira Reddi v. 

Mnyandi Venkatesa Mudali, 1930 Mad 67 (68) : 
:>7 Mad L Jour 668: 30 Mad L W 713: 1929 
Mad W N 739: 52 Mad 967: 120 Ind Cas 563; 
Nadirshaw v. Purushottam Das, 1929 Bom 279 
(280): 31 Bom L R 320: 118 Ind Cas 694; 
Repin Behari Bose v. Bonnerjee, 1921 Cal 422 
(423): 70 Ind Cas 104: 26 Cal W N 361 

| Conditional discharge—Condition not fulfilled— 
Receiver’s powers continue]. 

(6) Shankar Das v. ReharUal , 1925 Lah 445 
(446): 7 Lah L Jour 239: 6 Lah 442: 89 Ind 
Cas 932: 26 Pun L R 564. 

(6-a) Bhugwandas Sureka v. TTeera Lai, (1901) 
5 Cal W N 417 (419); In the Goods of Lachmir 
n a rain Bi;ln, (1901) 5 Cal W N celxi (cclxii). 

(7) Rameshvmr Singh v. Hitendra Singh, 1924 
P C 202 (206): 5 Pat L Tim 491: 20 Mad L 
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The removal of a receiver is a matter of discretion to be exercised by 
llie Court with care after due and proper enquiry. A receiver should not be 
dismissed summarily merely at the instance of one of the parties. 8 The bur¬ 
den of proving the circumstances justifying: the removal is on the party apply- 
nig- for such removal. 9 Where incapacity on the part of the receiver is alleged 
it should be clearly proved. 10 A receiver may be removed for partiality. 11 

A Court which appoints a receiver has authority to pass orders neces¬ 
sary to wind up his charge even though the suit lias been disposed of. 12 It 
can also examine the receiver’s accounts and pass all necessary orders. 13 

Where the receivership is put an end to pending a suit filed by the 
receiver, the party ascertained to be the true owner can continue the suit. 14 

W here a claim for restitution is made on the cancellation of an order 
ot appointment of a receiver, the Court will not. in ordering restitution, con¬ 
sider the fact that the receiver’s appointment was to the applicant's advant¬ 
age. 

Where any property in the receiver’s possession is duly sold away to 
another, the receiver cannot he allowed to continue in possession. ,tt 

49 Court may remove any person from the possession or custody of 
property.—The rule empowers the Court to remove any person from the 
possession of property in respect of which a receiver has been appointed. The 
only case in which the receiver's possession can be resisted is that provided 
for by sub-R. (2) according to which the Court lias no power to deprive a third 
person of the possession of any property when no party to the suit has a present 
rigid to do so.’ When therefore a third person in possession of property in 
respect of which a receiver has been appointed objects to deliver possession to 
the receiver, the Court must hold an enquiry into his claim with a view to 
ascertain if he was under a present liability to be removed from the possession 
of the property.” 
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It has been held by the High Court of Calcutta that the person in posses¬ 
sion of the property though he may have a right to continue in possession can¬ 
not interfere with the receiver but should apply to the Court for redress and 
that otherwise he will lie guilty of contempt of Court." According to the High 
Court of Patna on the other hand the third party in possession is not bound 
to deliver possession to the receiver pending the enquiry into his claim. 4 


Sub R. (2) applies only to third persons in possession of the property and 
is no bar to the removal of any party to the suit, for possession." Thus a 
mortgagee decree-holder who is in possession of the mortgaged property under 


an arrangement with the judgment-debtor for the liquidation of the mortgage 
debt is not entitled to possession as against a receiver who is subsequently 
appointed.' 1 


The rule does not empower a Court to authorise a receiver to enter upon 
immovable property in the possession of another person without his consent, 
in order to take an inventory of such property as the plaintiff may indicate as 
the property in dispute. 7 The Court, instead of actually evicting the party in 
possession, may order him to pay the receiver a certain occupation rent. s 

Sub-R. (1) (/>) refers to the removal of persons other than tin receiver. 
lienee, an order removing a receiver does not fall under Cl. (/>)." 

50. Summary jurisdiction.—A Court has power to enforce suiiiiniarily 
a contract made by the receiver.' But where a lease has been granted by the 
receiver and the lessee has been put in possession, the lease cannot be set aside 
in summary proceedings. 2 Where a judgment-debtor took a sum of money 
from the receiver and refused to pay it back, it was held that the Court could 
order repayment and that such order could be enforced as a decree.Although. 


0 40. R1. 
Notes 
49-50 


(3) Mr P P<>n Ohoudh urg v. Matin i Prokash 
Sr,i, (1914) 22 Iml Cas 417 (119): is Cal W 
N 289: 15 Cr L Jour 65. 

(4) Inderdeo No rain Singh v. Gouri S hanker, 
(1918) 45 Ind Cas 177 (178): 1918 Pat H C 
C 138: 4 Pat L W 414: Massamat Did hi a 
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Chandra Nandi. 1927 Pat 397 (398); s Pat I. 
Tim 717: 104 Ind Cas 295. 
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(1914) 25 Ind Cas 406 (407): 18 Cal W X 537: 
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67 Ind Cas 383; Pa ran Ham v. Pa ran Mai Ditto 
Mai. 1925 I,ah 590 (591) : 85 lud Cas 737: Punjab 
\ ational Itank. Ltd v. Monxnji .luffrrji. 1927 Sind 
230 (231): 102 Ind Cas 353; llabarao v. Kara 
go a ran. 1929 Nag 283 (284); 119 Ind Cas 687; 
Viitliiliafia Pandaraxannadhi v. Hoard of Cant ml. 
1932 Mad 193 (195): 61 Mad L Jour 904: 35 
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l’’'T Spencer, .1). Hut see contra tlobiad Pam v. 
Junta Prasad. (1918) 43 Ind Cas 533 (534) All. 

(6) Ramrxliiir Singh v II Hr ad rn Singh. 1924 P 
C 206 (207): 35 Mad L Tim 179: 22 All L J 
968: 40 Cal I, Jour 444: 82 Ind Cas 794: 26 
Bom L R 1161: 20 Mad I. W 437: I. R 5 P C 
188; 29 Cal W N 420; 3 Pat I. R (Civ) 190: 47 

C.P.C.— 352 


Mild L Joui 294 I’ ('; II it p n tint Sint/h v. Malm- 
ni)a Sir Matin’shir nr Siinth Kahadar, 3 921 Pat 43 
(44): 2 Pat L Tim 593: 6 Pat L Jour 37: 61 
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1926 Cal 693 (694): 63 Cal 319: 92 hid Cas 
940: RamaHv ami Saida v. A tfi/ahi Saida, 192 1 Mad 
OI4 (614): 46 Mad L Jour 196: 19 Mad L \V 
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ordinarily, proceedings for contempt are started at the instance of the parties 
and not of the receiver, there is nothing in law to prevent the receiver from 
applying for process for contempt. 1 


51. Appeal.—Under 0. 43, R. 1 ($) an appeal lies from an order 
under O. 40, R. 1 or R. 4. An order under R. 1 may be one either appoint¬ 
ing a receiver or may be one refusing to appoint a receiver. In either case 
the order will be appealable. 1 The High Court of Calcutta has, in Sripati 
Datta v. Bibhuti Bhusan Datta 2 held that the power to appoint includes a 
power to remove and that therefore an order removing the receiver is an order 
under O. 40, R. 1 and is therefore appealable. The same High Court has 
held however, in earlier cases 3 that a refusal to remove a receiver is not an 
order either under R. 1 or R. 4 and is not appealable. The same view has 
been held by the High Court of Madras. 4 The High Court of Allahabad has 
dissented from the Calcutta view in Sripati Datta’s case and has held that an 
order removing a receiver from office is not appealable. 4 '* 

O. 40. R. 1 is a general provision and even an order appointing or 
refusing to appoint a receiver in execution proceedings falls under O. 40, R. 1, 
and therefore is appealable as an appealable order and not as a decree. 0 The 
reason is that the definition of a “decree” in S. 2, sub-S. (2) does not include 
an appealable order though it may fall within the terms of S. 47. It has been 
held by the High Court of Bombay that an order in execution proceedings 
refusing to remove a receiver comes within S. 47 of the Code and is appealable 
as a decree. 6 

Tt is only a final order of appointment or refusal that is appealable. 
Where an ex parte order is confirmed by a second order, an appeal lies only 
from the latter order. 7 An order appointing a receiver subject to his furnish¬ 
ing security is not complete or final till the security is given and is not appeal- 


(4) Grey v. Woograinohan Thttkur, (1901) 2* 
Cm I 790 (793). 

Order -10, Rule 1 —Note 61. 

(1) Rajah Mahmoud Sardar Hussain lihau v. 
Nonroji A Co, (1898) 1 Oudh Cas 168 (169) [Ap¬ 
pointing a it reiver | ; Nrisinga Outran A 'audit 
v If a j nil i i’ntxnd Sin flit, 13 l’at L 

'Inn .',25 (526. 527): 1932 Pat 360. 

(Do); .1// Chnmlru Walt v. Juffitnnalh. 192o 
L,,h 489 (489) : 7 Lah L Jour 281: 26 Pun L K 
576: 90 Ind Cas 611 [ Appointing receiver in pro- 
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bai v. Janabai, 1929 Nng 119 (119, 120) : 116 
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niiili-r tlic (I’liurdi.ii) mid Wards Act I ; Sangappu 
v. Shivubasnppa, (1900) 24 Bom 38 (40): 1 Bom 
L It 502 [Refusing to appoint]: Boidyanath v. 
Makhanlal, (1890) 17 Cal 680 (682), (Do.); Ven- 
katasami v. S iridium nun a, (1886) 10 Mad 179 
(184), (Do.) [Overruling 6 Mad 355 (358)]; 
Duhnir v. Het Narnia. (1880) 6 Cnl I, Rep 467 
(108). (Do.); Khanendar Narain v. Shashadar 

Jha, (1004) 31 Cal 495 (498): 8 Cal W N 608. 
(Do.); Sant Ram v. Ram Cltatid, 36 Pun Re 
1910: 72 Pun L R 1910: 53 Pun W R 1910: 
6 Ind Cas 659, (Do.): Lachmi v. Ram Outran, 
(1913) 20 Ind Cns 653 (054): 11 All L J 613: 
35 All 125, (Do.); Cursetji Dinshaw Holton v. 
<ianf/aram Limbo ji Gaikwtid, (19J.>) 30 Ind Cns 

Vir,' (5 16): I 7 Bom 1. It 680. (Do.); MuniLatv. 

Jagannath. (1910) 33 Ind Can 785 (735) All, 
(Do.): Ufanhutra Chandra v. Sunitt nafa Dcoi f 


1026 Cnl 1006 (1008): 95 Ind Cns 632, (Do.). 

(2) 1926 Cal 593 (594): 53 Cal 819: 92 Ind 
Cas 940. But see Saran Dan v. Qulab Das, 
(1903) 23 All W N 67 (68). 

(3) Eastern Mortgage Agencu A Co, Ltd v. Per- 
mimard Saha, (1916) 34 Ind Cas 789 (790) : 23 
Cul L Jour 217: 20 Cal W N 789; Sahab Jada 
v. Fakir, (1914) 24 Ind Cas 862 (863) Cal. 
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(1-n) Anthony Vltyssess John v. Ayr a United 
Mills. Ltd, 1931 All 72 (73): 1931 All L J 
13 : 134 Ind Cns 454. 

(5) Atta Vllah Khan v. Bala Mai, 1927 Lah 
190 (190): 100 Ind Cas 298; Shridcvi Amrna 
Valia Narayan, 1929 Mad 20 (21): 114 Ind Cas 
839 [Dissenting from 1928 Mad W N 390]; Srtnt- 
,-ns Prosad v. Kcsho Prasad, (1911) 12 Ind Cm 
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(6) Mithibai v. Limji, (1881) 5 Bom 45 (48): 
5 Ind Jur 424. 
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able till then. s Suppose instead of actually appointing a receiver the Court 
simply makes an order that a receiver should be appointed adjourning the ease 
to a future date does an appeal lie from such an order? Yes, according to 
the High Courts of Madras, 9 Lahore 10 and Patna. 11 No according to the High 
Courts of Allahabad, 12 Calcutta, 13 Bombay 14 and the Judicial Commissioner’s 
Court of Sind. 15 An order merely expressing an intention of appointing a 
receiver and calling upon the parties to suggest names is not appealable. 10 


Where the effect of an order of appointment of a receiver and the 
directions given to him, is to remove any third person from the possession or 
custody of any property, it is an order under Cl. (b) of this rule and is open 
to appeal by such third party. 17 But a third party who is not in possession 
or custody of any property has no right of appeal against an order dismissing 
his objection to the appointment of a receiver inasmuch as there is no ques¬ 
tion of removing him from any possession of any property. 18 

An order under Cl. ( d ) of the rule giving directions as to the disposal 
of the income of the property, is appealable under 0. 43, R. 1 (s). 19 But 
an order giving certain directions to the receiver in pissing his accounts, does 
not fall under this rule but under R. 3 and hence is not appealable. 20 There 
is no right of appeal in the following cases:— 

(a) An order that the receiver is liable to account for only one year; 21 

(b) an order for the examination of the receiver’s accounts; 22 

(c) an order granting leave to sue the receiver 23 and 


(8) Raja Shyam Lai v. Raj Kumar Thakur, 
1927 Cal 253 (255): 45 Cal L Jour 63: 31 Cal 
W X 235: 100 Ind Can 140: Srinivasa Prasad v. 
Kesha Prasad, (1911) 12 Ind Cas 745 (751): 14 
Cal L Jour 4*9. 

(9) Palaniappa Chatty v. Palaniappa Che tty, 
(1917) 40 Ind Cas 185 (189): 40 Mad 18: 5 
Mad L W 776: 32 Mad L Jour 304: 1917 Mad W 
X 393. 


Mad L Tim 96; Rowland Hudson v. John Pier- 
pant Morgan, (1909) 1 Ind Cas 356 (358): 36 
( al 713: 9 Cal L Jour 563: 13 Cal W N 654 
j-OabtO v- Sundari, (1918) 48 Ind Cas 133 (134): 
3 Pat L Jour 573; Dulhin Sona Kuar v. Jamil 
Ahmad. (1918) 48 Ind Cas 779 (782) Pat. Rut 
see Inderdeo Narain Singh v. Qouri Shankar 
(1918) 45 Ind Cas 177 (178): 1918 Pat H C 
C 138: 4 Pat L W 414. 


(10) Firm, Raghbir Singh Jaswant Singh v. Na- 
rinjan Singh, 1923 Lah 48 (50): 72 Ind Cas 569. 

(11) Oobind Ram v. Oanesh Ram. 1922 Pat 577 
(579): 69 Ind Cas 929: 4 D P I. R (Pat) 68: 1 
Pat 625: 1922 Pat H C C 250: 1 Pat L R 161: 
4 Pat L Tiin 210; Nrisinga Charon v. Rajniti Pra¬ 
sad, (1932) 13 Pat L Tim 525 (526. 527): 1932 
Pat 360. 


Koman Das, (1915) 27 Ind Cas 
<>4b ( 1 ) ; 13 All L J 79. See Kauhaiya v. Kan- 
haiya Lai, 1924 All 376 (377): 46 All 372: 22 
All L J 845: 5 I, R A Civ 238: 79 Ind Cas 363. 


(13) TJpcndra Nath v. Dhupendra Nuth, (1911 
9 Ind Cas 582 (1): 13 Cal L Jour 157; Srimatk 

'"'‘It™, r D ? b X v - Shib Da V al Singh If mar. 
(1909) 8 Ind Cbb 430. 


(14) Narbadashankar v. Kevuldas, 
Ind Cas ..04 (504): 17 Rom L R 510. 


(1915) 


29 


(18) Jai India v. liuldeo Singh, 1928 Oudli 295 
(296): 5 Oudh W N 463: 110 Ind Cas 410. 

(19) Anaud Das v. Ram Prakash Das, (1910) 

5 Ind Cas 69 (69): 14 Cal W 

N 18*1. | Directions as to disposal of 

runt No appeal]; Eastern Mortgage and Agency 
t o, Ltd v . i a k ur add in M uham mud (Jho wdh u ry, 
<1<J12) 17 Ind ('as *49 (851 ) [Order to receiver 
to pay certain sum of money to mortgagor to 
enable latter to appeal—Order is appealable]; 
Komalathnmmal v. Srinivasaehariar, (1912) 14 
Ind Cas 277 (278): u Mad L Tim 383 [Order 
to receiver to pay maintenance to appellant is ap¬ 
pealable). Rut see Ml lshri v. Shib Ram, 1923 
Lah 239 (240); 71 Ind Cas 743 [Point conced¬ 
ed]. Also Kapurchand v. Narinjan Lai, 1895 
Pun Re No 107. 

(20) Mohini v. Ram Narain, (1911) 12 Ind 
Cas 780 (785): 14 Cal L Jour 445; Krshabnti 

Wifi & WN"?4 T T - ,I908 ’ “ “ r>6 “ 


< 15) Teoomal v. Giyanomat, 1927 Sind 2C 
<202): 102 Ind Cas 176. 

(16) Muhammad Askari v. Xisur Husain. (192C 
,2 ° (1): 18 AH L J 212: 2 U P L 

X - Ra 0 ,in Kandan, 1924 Na 
168 . ( 16 6) • 78 Ind Cas 1031; Raniaswamy v. J, 

129 < 13 °): 1922 Mad > 
•\ /25: 16 Mad L V 833: 69 Ind Cas 393: 3 


< 21 > Singh v. Baghawati Singh, 

1920) 5oInd Cas 15 (16): 5 Pat L Jour 97: 
1920 Pat HOC 121. 


(22) Shamnl Dhone v. Lakshimoni Dabi, (1911) 
6 Ind Cas 323 (324): 13 Cal L Jour 459; Srini- 
uas v. Wazi. (1920) 59 Ind Cas 421 ( 423 )- 

1921 Bom 427: 22 Bom L R 1126: 45 Bom 99. 


(23) Srinivusa Kuppusarny v. 
427 (428): 22 Rom L It 1126; 


Waz, 1921 Bom 
45 Bom 99; 59 


0. 40, R.l, 
Note 51. 
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(d) an order raising the receiver’s remuneration. 24 

But an order passing the receiver’s accounts 25 or an order that the 
receiver should pay into Court a sum of money for loss caused by his neglect 
and directing the security furnished by him to be proceeded against in 
default-’'’ will be one falling under R. 4 and will thus be appealable. 

There is no right of appeal to the Privy Council from an order refusing 
to appoint a receiver. 2 ' 5 


In an appeal from an order appointing or refusing to appoint a receiver 
the appellate Court will not lightly interfere with the discretion of the lower 
Court 27 except on the ground of some overwhelming objection in point of pro¬ 
priety or principle 28 or on the ground that the Court was proceeding on a 
wrong view of the facts 20 or has failed to exercise its discretion according to 
legal principles.*"" The burden of showing that interference is necessary, is 
on the appellant.' 11 Pending an appeal from an order appointing a receiver, 
the appellate Court can direct the receiver through the lower Court not to 
take any steps in pursuance of his appointment. 32 

Only those persons who arc materially prejudiced by the appointment 
of the receiver need be made parties to the appeal. Third persons not in 
possession of the property are not necessary parties thereto. 33 

A party who suggests names for the receivership is not thereby estopped 
from objecting to the appointment of a receiver in appeal. 34 


[ ml C’as 121 . 

(24) Thnman Cunliff Twee die v. Poke a Elm * 
I a 19, (1914) 22 Iml Cas 352 (353). 

(25) Shrinivas v. Waz . 1921 Horn 427 (428): 
45 Bom 99: 22 Bom L R 1120: 59 I ml Cas 421. 

(25-a) Gurnmurthi v. Rtnnaswami, 1931 Mad 
700 (703, 767): 1931 Mad W N 630: 34 Mad L 
\V 533: 135 Ind C ns 1: 62 Mad I* .four 199. 

( 26 ) Chundi Datl Jim v. Pndwanund Singh. 
(1S95) 22 Cal 928 (930). 

(27) Ewanjau v. Emanjan, 1927 Rang 135 

(135): 6 Bur L Jour 13: 100 Ind On8 1020: 
Awarnath v. .Ml Tehal Knur. 1922 Bah 444 (446): 
67 hid Oas 383: 4 U V L R (Lah) 73; Dhawi 
v. Nawab Muhammad Sajjad Ali Khun, 1923 Lah 
623 (625): 73 Ind Cas 600; 5 Lah L Jour 533: 
.Unkhan Shah v. Alt Halima. 1927 Lah 65 (6.>): 
27 Pun L U 138: 94 Ind Cas 39; .SViuf Ram v. 
Raw ('hand. (1910) 6 Ind (’as 659 (660): 53 
Pun W R 1910: 36 Pun I(e 1910: 72 Pun L U 
1910; Kadir Ruksh v. Ghnlnm Mtthammnd. (1920) 
55 Ind Cas 50 (52): 2 V P L R (Lah) 56: 30 
Pun W R 1920; Ea/ihuwari v. Rachhun Singh, 
(1913) 19 Ind Cas 873 (873): 17 Cal W S 974; 
Jambegathammal v. Eanakathammat , (1914) 25 

(n<l Cns 645 (646) (Appeal from order of lower 
(Y.nrt refusing to direrl rereiver not to spcml 
ii dm y for (retain litigation—Appellate Court not 
in interfere) ; Raw Sander v. Kama! Jim , (1905) 
32 Cal 7 11 (745); The Oriental Rank Corpora - 

turn v. Unbind Lull Seal. (1884) 10 Cnl 713 

( 737); (ilmnushani v. .Unroba, (1894) 18 Bom 

171 (493). 

(28) Monohnr Da* v. Ealyan Das, 1924 Lah 

421 (422): 69 Ind Cas 361; Jabancssa Ehalvn 

\. Majidnnnessa Khulna , (1913) 18 Ind Cns 398 
(400): 17 Cal W N 581; Ramkumar Mahdev v. 
Ashutosh Ghat,ml. 1929 Pat Ill (114 115): 115 
f nd Cub 880 fBut the principle applies only to 
rases where a receiver is appointed for the first 


time hut not to cases in which a receiver is ap¬ 
pointed in supersession of an old receiver]. 

(29) Shivaji Rajah Sahe.b v. Aiswariyanandji 
Sahib. (1915) 29 Ind Cas 485 (489): 29 Mad 
L Jour 209: 18 Mad L Tim 155. 


(30) Aiifa Nadar v. Tcnamwal, (1916) 35 Ind 
’as 939: (1916) 2 Mail W N 256: 4 Mad L W 
J85; Miknnbai v. Dassimal, (1918) 45 Ind Cas 
224 (226): 11 Sind L R 115; Bcnoxj Krishna 
Uukerjre v. Satish Chandra Giri, 1928 P 0 49 
(50): 55 hid App 131: 108 Ind Cas 348: 2r 
Mail L W 333: 5 Oudh W N 272: 54 Mad L Jour 
123: 26 All L J 481 : 47 Cal L Jour 424: 30 Bom 


R 815: 32 Cal W N 681: 55 Cal 720 P C; 

Punjab National Bank, (1931) 
(434): 1932 Lah 82; Kshitish 
Nath Roy, 1932 Cnl 194 (195): 
[Order proceeding entirely upon 

_in an application made long be- 

oro the passing of the preliminary and final decree 
ii a mortgage suit and not upon circumstances ex¬ 
iting at the time of its passing cannot be al- 

>t«-.wl 1rtniull. 


m m w — 

as want Singh v. 
33 Ind Cas 433 
7 tundra v. Jauki 
5 Cul W N 1141 
hat was alleged 


(31) Raja Raw v. Shenrani Kuer . (1910) 7 
Ind Cas 344 (345) All: Shadi v. Antip Singh, 
(1890) 12 All 436 (438): 1890 All W N 95; 
Jaipal Knnwar v. Indar, (1904) 26 All 238 (243): 
31 Ind App 67: 14 Mad L Jour 149: 7 Oudh Cas 
239 : 8 Cal \V X 465; 6 Bom L R 495: 8 Sar 625 
P C. 


(32) .1/ id e hand Singh v. Tarni Prasad S infill* 
1920) 54 Ind Cas 222 (223): 1920 Pat HOC 
O- 4 Pat L Jour 642. 


(33) Ruyendrannth Mookerjee v. Manohar 
kerjee . 1924 Cal 456 (458) : 28 Cal W X 
77 Ind ('as 783 


(34) Mohammad A ah l. ari v. Xiaar TTiMain. 
(1920) 60 Ind Cns 901 (902): 19 All L .1 50. 
43 All 311. 
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The undermentioned eases 35 under S. 505 of the old Code regarding 
the right to appeal against an order under that section are no longer of any 
practical importance under the present Code as that section has been repealed. 


52. Letters Patent Appeal. —An order appointing a receiver under 
R. 1 is a “judgment” and is appealable under the Letters Patent. 1 But an 
order directing a receiver to advance money to a guardian ad litem to conduct 
the defence on behalf of a minor defendant is not a “judgment” within the 
meaning of the Letters Patent and no appeal lies from the order. 2 


53. Revision. —An order appointing a receiver in a case in which the 
Court has no jurisdiction to appoint a receiver, as for instance, in a proceed¬ 
ing under the Succession Certificate Act, can be set aside in revision by the High 
Court. 1 Where an objection of a third party in possession of the property, 
to the appointment of a receiver was dismissed it was held by the Patna High 
Court that the third party had no right of appeal but could apply for revision 
of the order dismissing the objection. 2 In the undermentioned case, it was 
held by the Madras High Court, that the refusal of a Court to join a receiver 
as a party to proceedings for the sale of property in his hands, in execution 
of a decree for sale on a mortgage, was a material irregularity in the exercise 
of jurisdiction by the lower Court and that a revision lay. 3 


54. Practice. —Applications for the appointment of ' receivers should 
be made in the ordinary way by notice of motion in open Court and not in 
chambers. 1 


0. 40, R.l 
Notes 
51—54. 


R. 2. [S. 503, Cl. (d).] The Court may 

Remuneration. by general or special order fix the amount to be 

paid as remuneration for the services of the 

receiver . 

[1877—S. 503.] 

Local Amendment 

RANGOON. 


O. 40, R. 2. 


For It. 2, the following shall he substituted, namely:— 

“2. The fees to he paid as remuneration for tin- services of the receiver shall 
be in accordance with the following scale: — 


(ft) On rents or outstandings r 
moveable or immoveable 


(35) Rai Mani v. Khimchand. (1909) 1 I ml 
Cas 657 (1): 33 Bom 104: 10 Bom L R 1037: 
Kayaru/nina Reyam v. Sakina Ilibi, (1910) 5 Tnd 
Cas 991 (991); 20 Mad I. Jour 78; Sant Ran, 
v. Ram Chtmd, (1910) 6 Ind Cas 659 (659): 
53 Pun W R 1910: 36 Pun R<* 1910: 72 Puu I. 
R 1910. 


Note 62. 

(1) Arumuf/am Chet liar v . Kniinpiin Chelliar. 
1927 Rang 139 (139): 5 Ran* 99: 101 Ind Cas 
791. 

(2) Kuppumimy v. Riithiiaietu. (1901) 24 Mad 
511 (518): 11 Mad I, Jour 115. 

Note 53. 

(1) Kanhaitia v. Kanhaiya. 1924 All 376 


eeovered or on the proceeds of the sale of 
property,—unless for special reasons to he 


(378): 22 All L J 345: 5 L R A Civ 238 • 46 
All 372: 79 Ind Cas 363. 

(2) I nd rude a Sara in Sint/It v. Gauri Shnnlnr. 

(1918) 45 Ind Cas 177 (178): 1918 Pat H C 
< 138: 4 Pat I. W 414. 

(3) Frailer ,f Rug# y. K ritih nan wain y Iyer. 
1923 Mad 144 (2) (147): 71 Tnd Cas 293: 43 
Mad I. Jour 211: 16 Mad h W 322: 3 1 Mad 
1. Tim 290: 1922 Mad W X 745. 

Note 54. 

(1) Minn Mu mIi am v. Minn Ahmad. 1927 Bom 
256 (256); 29 Bom I. R 214: 100 Tnd Cas 1031- 
St alia rtt v. Slall.arll. (1901) 28 Pal 250 (251). 
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1 — 2 . 


recorded, the Court orders the remuneration to be at some other rate,— 
5 per cent. 

' 1 ’ •. * i : i i 11 • f.: i. ' 

(6) For taking charge of money or of moveable or immoveable property 
which is not sold, unless for special reasons it is otherwise ordered by 
the Court, on the estimated value —V per cent. 1 ! LY, 

(c) For any special work not provided for above, such remuneration as the 
Court on the application of the receiver shall order to be paid.?’ 

Synopsis. 

1. Remuneration of receiver. 3. Receiver’s costs. 

2. Receiver’s lien. 4. Appeal. 


Inherent jurisdiction—Refund of receiver’s 
charges and commission to successful 


party. See Note 1, Pt. (4). 


1. Remuneration of receiver .—See also Note 35 to R. 1, ante. 

A receiver being an officer of the Court, it is for the Court to determine 
his remuneration: an agreement without leave of the Court by a party to pay 
remuneration to the receiver is contrary to law and is not enforceable. 1 
Where the managing partner of a partnership business consents to act as a 
receiver without remuneration and is appointed as receiver for the purpose 
of keeping the assets and profits and accounts of the partnership and for 
submitting proper accounts thereof, he does not, by such consent, forego his 
right to such remuneration as he would be entitled to for managing and carrying 
on the business. 2 A receiver is entitled to a commission on the collections made 
by him and cannot claim any commission where certain Government securi¬ 
ties in deposit with a bank are converted under the authority of the Court, 
by the bank itself; into other securities issued by the Government. 8 Similarly 
where in a condiment business the receiver is ordered to retain 5 per cent, of 
the gross sale “proceeds” he cannot take such commission on “trade discounts” 
inasmuch as “proceeds” do not include trade discounts. 3 "* When a party is 
dismissed from an action as having been wrongly impleaded and the receivership 
of his property is cancelled, the Court has inherent jurisdiction to order resti¬ 
tution to be made to such party by ordering the plaintiff to refund to such 
party the commission and charges paid by him to the receiver. 4 

As to the remuneration of the receiver appointed under S. 145 of the 
Criminal Procedure Code, see the undermentioned case. 5 

2. Receiver’s lien.—A receiver has a lien on the estate for all his just 
claims and allowances. 1 ' Where a receiver is sued for acts done by him as 
receiver for the benefit of the estate he is entitled to indemnity from the estate 
for the loss caused to him thereby. 2 


Order 40, Rule 2—Note 1- n 

(1) Proknsh Ohandra V. AdJam, ( 19°3) 30 
Cal 696 (698). Seo also Manick hall v. Sxvrrut 

. .,,.\.K95) 22 Cal 648 (656) (Agreement 

restricting Receiver's powers is contempt of Court]. 

(2) Mahomed KamU v. Hedavetullah. 1926 
Cal 980 (380. 361): 90 Ind Cas 492. 

(3 ) O R Naldu v. Savltramma, 1931 Mad 36 
(36): 59 Mad L Jour 833: 88 Mad L W 92. 
129 Ind Cas 682. 

(8-a) Kabalamurthi ™l«iY.Subra rnauto Pa¬ 
in i, 1931 Mad 500 (501): 60 Mad L Jour 382. 


131 Ind Cas 655. 

(4) M S Naikwara v. Ma Aya, 1924 Rang 181 
(181): 1 Rang 770: 79 Ind Can 724. 

(5) Ml Yamunabai v. Emperor, 1925 Nag 462 
(462, 463): 8 Nag L Jour 167: 91 Ind Cas 54. 

Note 2. 

(1) Prem Lall ▼. Sumbhoonath, (1895) 22 Cal 
960 (973); Mahadeva v. Kuppueami, (1892) 15 
Mad 233 (234). 

(2) Mohari Bibi v. Sfcynmo, (1903) 80 Cal 937 

(944) : 7 Cal W N 799. * 
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3. Receiver’s costs. —A receiver is entitled to the costs, charges and 
expenses properly incurred by him in the discharge of his duties. 1 

4. Appeal.— An order increasing the receiver’s remuneration is one 
falling under R. 2 and not under R. 1 and is not appealable. 1 

Dutieu R. 3. [S. 503, Ols. (e) to (h).] Every 

receiver so appointed shall— 

( a ) furnish such security (if any) as the Court thinks 
fit, duly to account for what he shall receive in respect of the 
property ; 

(b) submit his accounts at such periods and in such form 
as the Court directs ; 

( c ) pay the amount due from him as the Court directs; and 

( d) be responsible for any loss occasioned to the property 
by his wilful default or gross negligence. 

[1877—S. 503, Cls. (e) to (h) ; 1859—S. 243.] 

Synopsis. 

1. Security necessary—Cl. (a). 4 . Responsibility for loss—Cl. (d). 

2. Liability of the surety. 5. Appeal. 

3. Submission of accounts—Cl. (b). 


Form of bond by receiver. See App. F, Form No. 10. 

1. Security necessary—Cl. (a).—This rule provides for the duties of the 
receiver. 1 Though under the Code the Court has discretion to appoint a 
receiver without security, it should obviously be done only in the most excep¬ 
tional circumstances. 2 Where the appellate Court, directs the lower Court to 
appoint a receiver and take security from him but the lower Court appoints a 
receiver without taking any such security, the appointment cannot be said to 
be without jurisdiction. 3 

2 Liability of surety.—A surety for a receiver is liable to the pay¬ 
ment of interest on balances improperly retained by him, as also for the costs 
of proceedings in Court necessarily or properly incurred in consequence of the 
receiver’s default, such as the costs of a proceeding to take accounts, of an 
attachment for failure to account, of an application for his discharge and for 
the appointment of another person in his place, and of any proceedings taken 
to enforce the recognizance. The liability of a surety upon the bond of a 


Note 3. 

■ A 1 ). Balafi v. Rnmchandra, (1895) 19 Bom 660 
(oo 2 ). 

Note 4. 

Cai l) 85a W {858> T ’ &£* (1914) 22 Ind 

... „ 0rd « 40. Buie 3—Note 1 . 

iasi ,**«¥ var Bamaswami Ohettiar, 

SJJ T Mad <?62): 1931 Mad W N 830: 34 

Mad L W 533: 135 Ind Cas 1: 62 Mad L Jour 


199. 

(2) Brij Indar Kuar v. Jai Indar, 1932 P C 

£L (193 > : 137 Ind Cas 900 : 69 Ind App 311: 
1932 All L J 747: 34 Born L R 1188: 56 Cal 
I. Jour 48: 36 Cal W N 882: 1932 Mad W N 
830: 9 Oudh W N 571 P C [Parties females 
and minors—Security essential 1. 

, <?) Bhairab Chandra v. Nandiram Anrani. 
(1918) 43 Ind Cas 804 (806): 22 Cal W N 520- 
27 Cal L Jour 395: 46 Cal 70. 


0. 40, R.2. 
Notes 
3-4. 


0. 40, R. 3, 
Notes 
1 — 2 . 
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receiver conditioned for the due discharge of his duties is, however, limited to 
cases of a violation of those duties which may properly be said to be within 
the scope of his appointment as receiver; in other words, the surety is respon¬ 
sible only in respect of liability incurred by the receiver in bis capacity as 
receiver. To determine whether a particular liability has been incurred by 
the receiver in his capacity as receiver the test to be applied is, could the receiver 
be made accountable in that respect in the account proceedings' If he 
could not, the surety is not liable, if he could be held liable in that proceeding 
as receiver, the surety is also liable. But a surety who has satisfied the claim 
against the receiver is entitled to stand in the place of the receiver and to 
reimburse himself from the sums ordered to be paid to the receiver. 1 

3. Submission of accounts—Cl. (b ).—See Note 37 to R. 1, supra. 

Tlie sanction of the Court is necessary for all expenditure of special 
nature incurred by the receiver. 1 A receiver is liable for all unauthorised 
expenditure incurred by him such as salaries of unnecessary servants appointed 
without the leave of the Court, bribe to the Police for obtaining the release 
of a minor of whose estate he is the receiver, and sums advanced to the minor 
owner of the estate in excess of the limit sanctioned by the Court.” Where 
litigation expenses are incurred by the receiver, the latter must show not 
merely that he paid the expenses but the details of such expenditure. 3 

The liability of a receiver, not appearing on the face of the accounts, 
such as for imprudent management, for wilful default or neglect, for the mal¬ 
practices of his servants, etc., cannot be properly gone'into on the receiver’s 
application for the passing of his accounts. A separate suit is the more appro¬ 
priate procedure for the investigation of such matters. 4 

Before passing an order for the attachment of the receiver’s property 
under R. 4, the Court should examine the accounts under this rule and give 
him an opportunity to pay the amount found due by him. 3 

If, on an application to discharge a receiver, the latter puts forward a 
claim to a larger amount than what is due to him, and such amount is 
deposited in Court, he is liable, if such amount is found to be in excess of that 
actually due, to interest on the excess amount; but if the receiver s action has 
compelled the owner of the estate to borrow money at a higher rate than usua , 
the question of the receiver’s liability in consequence of that fact should 

form the subject of a separate suit. 0 

No order can be passed against the receiver to make good the loss to 
the estate due to his gross negligence, till the passing of the accounts.* 


Note 2. 


(1) Ihwhmaiii Daai v. <»»»;!> 

28 I ml Cas 31 <32, 33 and 34) : 20 < al E *.>ur 1-3. 


Cal 1063 (106-iJ : 40 Cal I, Jour 28: 82 Jml Cas 
419; Haroria Kanta v. Run It Haiti Dasi, (1913) 
28 Ind Cas 25 (27): 20 Cal L Jour 113. 


Note 3. 


,1, S,-.- also Cha it a it < J »rn W allirk > Garool 

Chandra ilullitk. (1897) 1 1 h1 , , , N v— Ki¬ 

ll,i all applications for payment of »»oni> He 
.'•Jive,- should appear and five full part.culars an 

information to the Court) : r VT r L r> < T>6 

V. Lakhiumai (1010) 6 In«l Oik d-J U-M. 

r«l L Jour 459. 

(2) llaroda Kanta v. Hath Hunt »"*i. . U»l'*) 
28 lnd Cas 25 (26): 20 Cal L Jour 113. 

(3) Ilaji Teller Rahman v. Ohoam Gant, 1924 


(4) Cooninr Sattya v. Golapmonec 
(1901) 5 Cnl W N 223 (228). 




(5) Palaniappn Chrtli v. Palaniappn (Jhetti. 
1923 Mad 85 (86): 1922 Mad W N 741: 16 
Mad L \V 754: 43 Mad L Jour 707: 69 Ind 
<’as 203. 


(6) llaroda Kant v. Ranh 3/Vini, (1915) 
Ind Cas 25 (30): 20 Ca! L Jour 113. 


.8 


(7) Kristachandra v. Krista Sakha, (1909) 1 

Jml Cas 470 (472): 33 Cal 52: 12 Cal W N 1023. 
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4. Responsibility for los$—Cl. (d). —A receiver appointed to collect 
the rents due to an estate must make good the loss caused to it by a breach of 
his duties. Thus if he delegates his duties to another (which he is not competent 
to do) and the latter misappropriates the funds collected by him 1 or if he 
fails to realise rents by taking proper proceedings he will be liable for the 
loss. Mistaken proceedings though taken in good faith will not absolve the 
receiver from liability. A decree-holder is not bound to accept pro-notes 
obtained by the receiver from the tenants, for the rents due and the receiver 
must make good the amounts of the rent not collected. Any loss arising from the 
default of the receiver will, as between the parties, devolve on the estate to 
which the appointment relates and not on the decree-holder at whose instance 
he may have been appointed. 1 " 1 A receiver is not entitled to recover the costs 
of proceedings, initiated by him through mistake. 2 A succeeding receiver cannot 
sue a former receiver for funds which he should have realised and accounted 
for. 3 Ordinarily creditors advancing money to a receiver for the purposes of 
management can proceed both against the estate and the receiver personally. 
But the receiver’s personal liability may be expressly excluded by the terms of 
a particular loan. 4 A receiver’s liability on account of his wilful default or 
neglect can more appropriately be investigated in a separate suit against him 
than in an application in the suit wherein he was appointed as receiver. 5 See 
Notes 31 to 33 to R. 1. 


5. Appeal.— An order under this rule is not one that is appealable 
under 0. 43, R. 1 ( s ). Thus an order holding a receiver of an estate liable for 
a certain sura of money is not appealable. But where such an order is followed 
by another one under R. 4 for coercive action against the receiver, an appeal 
lies and in the appeal the prior order under R. 3 can be attacked. 1 An order 
directing the receiver to pay a certain sum of money as damages 2 or an order 
of the Court giving directions to the receiver in passing his accounts is not 
open to appeal. 3 No appeal lies against an order const rainy an order of 
appointment of receiver under R. I. 4 Where a receiver is appointed subject to 
his furnishing security the appointment is not complete till security is given 
and till then there is no right of appeal. 5 Sec also Note 51 to R. 1. 

_An order under this rule is open to revision. 0 


Note 4. 

X nra V a " V. Ram Chandra Cor ind. 
(1895) 19 Born 660 (662). 


(la) Orr v. Muthia (Jlietti, 
•»0I (504) [The liability of 
mams |. 


(1894) 17 Mad 
the Receiver re- 


rh/ti.7 i> i - , 7 , * n 1 raianiapi 

looo £ hettf '' ,<J2;I Msul 8.7 (86] 

1922 Mad \\ 741: 16 Mad L W 754: 4 

l AhdJ'u-Pk'SS £‘? <I , ras 203 : Khan Chan 
n iIn > ld ’ 1924 Sind 35 (36. 37): 76 In 

Oas 203: 18 Sind L R 335. 


(2) . I*kahml Vencayanna v. Gnpi Narayana- 
•«**» ci«12) 14 Ind Oas 396 (398. 

"hM, 1 , 1 5? 99: 22 M »<>• I »’" 253 < 

T-Pc.? 7M 'mil :'CU 1,9,41 24 

i ij,-^ ■p r ! n r a^ <lfl, ,"L !)} ""' Dluniia v. Mnhesh Ltd. 

'h/uTV- f,0 i (004): 1925 Pat HOC 201: 

89 ,ml (as 32: 7 Pat L Tim 129. 

ChoVe '\o 27 V d '>tindm Mohan 

Cm 761. 7 C 7 ° 1): 58 Cal 881: 99 I"‘l 

. Note 5. 

* i)( , V19201 t V 'i Kumara fiatya Xarm,un 

itiyn, (1920) >4 Ind Oas 207 (209)- 4 p a t 

C.P.C.—353 


Ran C 266 (267): 92 Ind Oas 63 { 4 Bur 

Jour 91: 3 Rang 318. 1 

(570) w K r Jia e0O t l ' (,908 > 35 Cal 5 

1 62 Mad? Jour m. L " 588: 135 Tnd « 
(1920i*«'7TV. Si VJ' v - . Sin„ 

19M P.t H r “ 3 P «' '■ " 

25.3 5) ( -,S. S A- a r \ 11 Ku192 7 0 

i00 > r„ 4O C, s i«/°" r 31 Cal W 

2 % d “' Si, 


0. 40, B. 3, 

Notes 

4—5. 
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Enforcement of re • 
cciver's duties - 


• • • # • • • 

R. 4. [New.] Where a receiver — 

• • ' • .. ! 1 ,1 


(a) fo submit Ms accounts at such periods and in 
such form as the Court directs , or 

(b) /o/7s fo pay the amount due from him as the Court 

directs , or • 

(c) occasions 7055 7 o the property by his wilful default or 
gross negligence, 

the Court may direct his property to be attached and may 
sell such property, and may apply the proceeds to make good 
any amount found to be due from him or any loss occasioned by 
him , and shall pay the balance (if any) to the receiver. 

[ Cf . R. S. C., 0. 50, R. 18.] 


Local Amendment. 


MADRAS. 

Substitute the following for R. 4:— 

(1) If a receiver fails to submit his accounts at such periods and in such 
form as the Court directs, the Court may order his property 1 'to be attached 
until he duly submits his accounts in the form ordered. 

; (2) The Court may, at the instance of any party to any suit or proceeding in 

which a receiver has been appointed or of its own motion, at any time 
make an enquiry as to what amount, if any, is due from the receiver as 
, shown by his accounts or otherwise, or whether any loss to the property 

has been occasioned by his wilful default or gross negligence, and may 
order the amount found due or amount of the loss so occasioned to be paid 
by the receiver into Court or otherwise within a period to be fixed by the 
Court. All parties to the suit or proceeding and the receiver shall be 
made parties to any such enquiry. Notice of the enquiry shall be given 
bv registered post to the surety, if any, for the receiver, but the cost of his 
appearance shall be borne by the surety himself unless the Court otherwise 

directs: 

Provided that the Court may, where the account is disputed by the parties 
and is of a complicated nature or where it is alleged that loss has been 
occasioned to the property by the wilful default or gross negligence of the 
receiver, refer the parties to a suit. In all such cases the Court shall state 
in writing its reasons for the reference. 

/ 3> if t i, e receiver fails to pay any amount which he has been ordered to pay 
under sub-R. (2) of this rule, within the period fixed in the order, the 
Court may direct such amount to be recovered either from the security (if 
any) furnished by him under R. 3, or by attachment and sale of his pro¬ 
perty or, if his property has been attached under sub-R. (1) of this rule, 
by sale of the property so attached, and may apply the proceeds of the 
sale to make good any amount found due from him or any loss occasioned 
by him and shall pay the balance (if any) of the sale proceeds to the 

receiver. 


1 . 

2 . 


Synopsis. 


Scope and applicability of the rule. 
Losb to property by wilful default or 


gross neglect. 

3. “Court may direct his property to be 

• * ' .* 


X • !• i 
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i ! vi attached.” 5 . Appeal. 

4. Removal of a receiver. 


Property” in Cl. (c) includes income. See legal representative. See Note 3 . 

Note .2, Pt- (1). Pt. ( 1 ). 

Property of receiver in the hands of his 

: 1. Scope and applicability of the rule.—The rule provides for coer¬ 
cive steps against the receiver who fails to carry out his duties as laid down 
m R. 3. When the receiver is guilty of a wilful default or gross negligence 
the only provision for taking action against him apart from proceeding 
against the security, is that his property can be attached; arrest and imprison¬ 
ment are not to be the methods of enforcement. 1 

2. Loss to property by wilful default or gross neglect.—' * Property ’ ’ 
includes not only corpus of the property entrusted to the receiver but also the 
income derived from it. 1 The rule is a residuary provision and covers a case 
of misappropriation also." Even a partner who is appointed receiver of 
partnership assets will be guilty of gross misconduct if he appropriates to his 
own use any of the partnership assets. 8 

A separate suit is the proper procedure for proceeding against a receiver 
on the basis of a wilful default and neglect. 4 Such a suit may be filed 
even after his discharge if it transpires that he has in his hands moneys 
belonging to the estate. 5 Similarly his accounts may be re-opened on dis¬ 
covery of errors, even where he has been discharged after the passing of his 
accounts. The proper procedure, however, in such a case is to hold an enquiry 
to find cut whether any loss has been occasioned by his wilful default or gross 
ne oligcnce and to pass an order under this rule or, if desired to proceed 
against him under S. 145 of the Code. A separate suit against him is not 
necessary in such circumstances. 0 

If m( >ney paid by a receiver does not reach the proper destination, he 
must make good the loss, unless he can show that he acted with perfect 
regularity and has used such a degree of prudence as would be expected 
from an ordinary individual in his own affairs. 7 

Where at the time of appointing a receiver, there was a decree in favour 
of the estate about 11 years old and after his appointment the receiver applied 
for the arrest of the debtor but not for attachment of his properties on the 
ground that it was very much encumbered, it cannot be said that the receiver 
is guilty of any negligence at all. It must be shown by the party wishing to 


^ ° rd !L, 40 ; EQl0 4—Note 1. 

Ayyar ▼. Ramaswarni Ohettia i 
(763): 1031 Mad w N 830: 3 
Mad L W 533: 185 Ind Cas 1: 62 Mad L Jou 


275 P C. 

(4) Subal v. Jatindra, 1927 Cal 175 (1): 53 
Cal 881: 99 Ind Caa 761. 


Not* 2. 

(1915 > 30 Ind Ca 
388 (884): 18 Mad L Tim 127: 39 Mad 58< 

faRal ? op ^ a ' (1915 > 80 Ind Caa 38 

(384). 18 Mad L Tim 127: 39 Mad 584. 

k J 1045: 02 Ind Caa 274* 192 
Mad W N 101: 23 Mad L W 628: 7 Pat L Tir 


(5) Harihar v. Jakaruddin, 1921 Cal 516 
(ol6): 26 Cal W N 992: 62 Ind Cas 768. 

(6) P L T L Ohettyar Firm v. Maung Tha 
Lu, 1927 Rang 384: 6 Bur L Jour 15: 100 Ind 
Cas 996. 


(7) 7? L Moore v. Asharfi Singh , 1930 Pat 
232 (232, 234): 125 Ind Cas 117 [In this case, 
the Receiver was held to have exercised the requi¬ 
site degree of care]. 


0 . 40 , R. 4 , 
Notes 

1 — 2 . 
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establish gross negligence on the part of the receiver, that it would have been 
profitable to the estate if the debtor’s property had been attached. 7 ' 1 

3. Court may direct his property to be attached.—Where a receiver 

dies, his property in the hands of his legal representatives may be attached. 1 
But before directing the attachment of property under this rule, the Court 
must first determine the exact amount for which he is liable after due enquiry 
under R. 3, and give him an opportunity to pay the same. 2 

4. Removal of a receiver. —See Note 48 to R. 1, supra. 

The Court has an inherent power in the exercise of its discretion, to 
remove a receiver appointed by it. 1 A receiver who has not complied with the 
Court’s orders to keep proper accounts should be removed from office. 2 A 
receiver can be removed only by the Court appointing him.'' 1 

5. Appeal. —See also Note 51 to R. 1, ante. 

An order under this rule is appealable under 0. 43, R. 1 (s). 1 

No appeal lies from the following orders:— 

(1) An order which merely declares that the receiver is liable to the 

estate for a certain sum of money and which is not accompanied 
by any order for the attachment of his property. 11 

(2) An order fixing the period for which an account is to be filed. 2 

(3) An order removing a receiver from office. 3 

(4) An order for refund of losses to the estate due to the receiver s 

neglect. 4 

(5) An order directing the receiver to pay a certain sum of money 

into Court without any order for the attachment of his 

property. 3 


(7*a) Gurumurihi Ayyar v. Ramaswami Chet- 
liar, 1931 Mad 760 (764. 765): 1931 Mad W N 
#30: 34 Mad L W 533: 135 Ind Cas 1: 62 
Mad h Jour 199. 

( 1 ) Raman v. OojSJ # (ljl5) 30 Ind Cm 383 
<384): 18 Mad L Tim 127: 39 Mad .>84. 

<■>) R M P Palaniappa Chetti v. Jlf S A . PJ 
Palaniappa Chetti. 1923 Mad 85 (86): 1922 Mad 
W N 741: 1G Mad I- W 754: 43 Mad L Jour 
707: 09 Ind Cas 203. 

Note 4. . , 

(1) S fibroma nut Iyer v ■ ^uthrtakshmvimmal. 

(1912) 17 Ind Cas 583 (584): 1912 Mad W N 
.nnu. Kuknunn v. Advocate-General of 
Mad run. (1915) 31 Ind Cas 908 (909): 1910 

W N 10 .1 V John v. A pm United Muu. 

K mi Mi 72 (73): 1931 All L J 13: 1» 
Ind Cas 454; Ex parte ^JaiAmba. (1890) 13 
Mad 390 (394): 5 Sar 584 c C. 

(2) lUhari Lai v. Shankar Das 1925 Ujk 309 
,::12): 7 Lah L Jour 6: 86 Ind Cas 246. 

(3) Itihari Lai v. Shankar Da*. Ij25 j»h 309 
CHO): 7 Lah L Jour 6: 80 Ind Cas 24t). 


Note 5. 

(1) Babu Ganeah Loll v. Kumar Satyanarayan 
Singh. (1920) 54 Ind Cas 207 (208): 4 Pat L 
Jour 636: 1920 Pat H C C 35. 

(1-a) Gurumurihi Ayyar v. Ramaswami Ohet- 
(iny 1931 Mad 760 (763 and 768): 1931 Mad 
\y 830: 34 Mad h W 533: 135 Ind Caa 1: 
62 Mad L Jour 199 (Order of realisation out of 
Receiver’s security—Appeal lies). 

(21 Samhunttu Singh v. It hop want hi Singh, 
(1920) 55 Ind Cas 15 (15): 5 Pat L Jour 97: 
1920 Pat H C C 121. 

( 3 ) A V John v. Agra United Mills, Ltd, 1931 
All 72 (73): 1931 All L J 13: 184 Ind Cas 454; 
Manmohan Neogy v. Surendra Kwnflf Ray, 
(1932) 36 Cal W N 903 (905. 906) [The Re¬ 
ceiver cannot appeal—But parties may). 

(4) Gokal Chand v. Udhcram, 1922 Lah 224 
( 1 ): 70 Ind Cas 298. 

(5) Palaniappa Chetty v. Palaniappa Chatty, 
1922 Mad 234 (235): 65 Ind Cas 403: 1921 
Mad W N 806. See also Gurumurihi Ayyar■ v. 
Ramaswami Chetliar. 1931 Mad 760 (764): 1931 
Mad W N 830: 34 Mad L W 533: 135 Ind Cas 
1: 62 Mad L Jour 199. 
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(6) An order directing the receiver to pay a certain sum of money 
by way of damages. 6 

But, in an appeal from an order for attachment under R. 4, the pro¬ 
priety of an order under R. 3 requiring the receiver to pay a certain sum of 
money to the estate can be attacked. 7 

It has been held by the High Court of Bombay that an order passing a 
receiver’s account is appealable inasmuch as it is really an order refusing 
relief against the receiver under this rule. 8 


R. 5. [S. 504.] Where the property is land paying revenue 

when collector ^ ie Government, or land of which the revenue 
may he appointed has been assigned or redeemed, and the Court 

receiver u 

considers that the interests of those concerned 
will be promoted by the management of the Collector, the Court 
may, with the consent of the Collector, appoint him to be receiver 
of such property. 

[1877—S. 504; 1859—S. 92.] 


Synopsis. 

1. Property seized by Collector as receiver. 

r Property seized by Collector as receiver. —When attached property 
is seized and retained by a Collector acting as a receiver, his acts cannot be 
disputed by way of motion to discharge the attachment. 1 


ORDER XLI. 

Appeals from Original Decrees. 

R. I. [S 541.] (1) Every appeal shall be preferred in 
Form of appeal. ltile form of a memorandum signed by the ap- 
memoran 0 d U m Compaiiy P ellant or his pleaded and presented* to the 

Coiirt or to such officer as it appoints in this 
behalf. The memorandum shall be accompanied by a copy of 
the decree appealed from and (unless the Appellate Court dis¬ 
penses therewith) of the judgment 4 on which it is founded. 

(2) The memorandum shall set forth, concisely and under 
random 1118 ° f memo ‘ distinct heads, the grounds of objection 11 to the 

decree appealed from without any argument or 
narrative ; and such grounds shall he numbered consecutively 
[1877—S. 541; 1859—Ss. 333, 335. See S. 9b.] 


ss??;]™ 

s as ria .'Evsr'cs 


203: 18 Sind L R 335. 

V. Waz. 1921 Bom 

Bom L E : H26. ° 9 Ind ° 8S 421: 22 

°rder 40, Buie 6—Note 1. 

<i> Bissesmree v. Sookraui Dns Mohant. (1871) 
15 Suth W R 347 (348). ' 


0. 40, R4, 
Note 5. 


O. 40, R. 6, 
Note 1. 


0. 41, R. 1. 
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"The copy of the judgment shall be a printed copy in every case in which the 
High Court has prescribed that the judgment shall be printed when a copy 
is applied for for the purpose of appeal.” 

Add the following as a proviso to sub-R. (1) of R. 1:— . ( j > 

“Provided that, in appeals from decrees or orders under any special or local 
Act to which the provisions of Parts II and III of the Limitation Act, 
IX of 1908, do not apply and in which certified copies of such .decrees or 
orders have not been granted within the time prescribed for preferring an 
appeal, the appellate Court may admit the memorandum of appeal subject 
to the production of the copy of the decree or order appealed from within 
such time as may be fixed by the Court.” • 

Add the following sentence to sub-R. (2) of R. 1:— 

‘‘The memorandum shall also contain a statement of the valuation of the appeal 
for the purposes of the Court Fees Act.” 

Add the following as a new sub-R. (3) to R. 1:— 

"(3) When an appeal is presented after the period of limitation prescribed 
therefor, it shall be accompanied by a petition supported by affidavit setting 
forth the facts on which the appellant relies to satisfy the Court that he 
had sufficient cause for not preferring the appeal within such period, and the 
Court shall not proceed to deal with the appeal in any way (otherwise than 
by dismissing it either unde-r R. 11 of this Order or on 
the ground that it is not satisfied as to the sufficiency of the reasons for 
extending the period of limitation) until notice has been given to the respon¬ 
dent and his objections, if any, to the Court acting under the provisions 
of S. 5 of Act, IX of 1908, have been heard.” 

RANGOON. 

The following shall be substituted for sub-R. (2) of R. 1: 

“(2) The memorandum shall set forth, concisely and under distinct heads, the 
grounds of objection to the decree appealed from, without any argument or 
narrative; and such grounds shall be numbered consecutively. When Burmese 
dates arc given the corresponding English dates shall be added. The memo- 
randum. shall -also contain— 

(i) the full names and addresses of all parties; 

(it) particulars (class, number, year and Court) of the original proceedings; and 
(in) the value of the appeal (a) for Court-fees, and (6) for jurisdiction. 

Material corrections or alterations shall be authenticated by the initials of the 
person signing the memorandum.’ ’ 

To R. 1, the following shall be added as sub-R. (3): 

"(3) The appellant shall present, along with the petition of appeal, as many 
copies on plain paper of the grounds of appeal as there are respondents.” 


Local Amendments. 


LAHORE. 


Add the following proviso to sub-R. (1):— ’ 

‘ ‘ Provided that when two or more cases are tried together and decided by the 
same judgment, and two or more appeals are filed against the decrees, whether 
by the same or different appellants, the officer appointed in 'this behalf may, 
if satisfied that the questions for decisions are analogous in each appeslj dis¬ 
pense with the production of more than one copy of the judgment.” 


MADRAS. 


Add the following sentence to sub-R. (1) of R. 1:— 


I. > 
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Synopsis. 


1. Memorandum of appeal to be signed 

by appellant or by bis pleader. 

2. Presentation of memorandum of appeal. 

3. Presentation with defective vakalatna- 

ma. 

4. Memorandum must be accompanied by 

copies of judgment and decree. 

5. Date of presentation for purpose of 

limitation. 

6 . Omission to file copy of decree in rival 

appeal: ' '• ; 

7. Two decrees in two cross appeals. 

8 . Limitation for appeal. 

9. Exclusion of time in seeking review of 

judgment. 


10. Misdescription in the memorandum of 

appeal. 

11. Grounds of objection. 

12. Grounds that may be taken in the 

memorandum of appeal for first time. 

13. When appellate Court may not inter¬ 

fere with findings of fact. 

14. Competency of appeal. 

15. Consolidation of appeals. 

16. Stamp on memorandum of appeal. 

17. Refund .where .memorandum is over¬ 

stamped. 

18. Applicability of the order to other 

proceedings. 


Delay in presenting appeal—Power of 
Court to excuse. See Note 8. 

Exclusion of time requisite in obtaining 


copies. See Note 8. 

Form of Memorandum of Appeal. See App. 
G, Form No. 1. 


1. Memorandum of appeal to be signed by appellant or his pleader.— 

It is necessary that the memorandum of appeal should be signed by the appel¬ 
lant or his pleader. By virtue of the provisions of 0. 3, R. 1, supra, an 
agent of the appellant, duly authorised may also sign the memorandum of 
appeal. 1 A defect in the authority will not necessarily invalidate the memoran¬ 
dum of appeal. 2 . Where an appeal was filed on behalf of a cojnpany by one 
of its officers not duly authorised to do so, it was held that the defect could be 
cured by. putting in a power of attorney duly authorising him to do so. 3 
Similarly, where a memorandum of appeal was signed by a pleader whose vakalat 
was not signed bv the party, it was held that the defect could be subsequently 
rectified by the party signing it. 4 It is immaterial, if the appellant has signed 
Ibc appeal,.that he has not written the memorandum of appeal himself.® 
Where an appeal consisted of two documents one containing the names of the 
parties and the other containing the grounds of appeal, the fact that the latter 
was not signed by the party is not fatal to the appeal. 0 

2. Presentation of memorandum of appeal.—O. 3, It. 1 provides that 
an appearanee, application or act in or to any Court required or authorised 
by law to be made by a party may, except where otherwise expressly provided 
by any law for the time being in force, be made or done by the party in person, 
or by his recognised agent or by his pleader. The presentation of a memoran¬ 
dum of appeal by a pleader holding a power of attorney from the party 
expressly authorising him to present it is valid, though the power is not filed 


Order 41, Rule 1—Note 1. 

(1) Meet Shib Dcvni v. RaUa Ram , 1923 Lah 
484 (485): 88 Ind Cas 543.' 

, (2) See Note 2 to O 3, R 2. 

Insurance Company v. Ahmed 
Bhoy, (1909) 34 Bom 1 (11) : li Bom L R 1: 
1 Ind Cae 14. 


(4) Habeeb v. Naush Ali, (1913) 21 Ind Cas 
444 (445): 11 All L J 779; Ehaira v. Nathu, 
(1920) 65 Ind Cas 990 (991): 2 U P L R 
(Lah) 88. 

(5) Shib Devi v. RaUa Rum, 1923 Lah 484 
(485): 83 Ind Cas 643. 

(6) Karman v. Biehna, (1920) 65 Ind Cas 24 
(24): 2 U P L R (Lah) 49. 
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with the appeal. 1 A memorandum of appeal may be presented where the 
appellant is a minor, by the appellant’s guardian ad litem. 2 But a presenta¬ 
tion by an unauthorised agent is no presentation in the eye of the law. 3 As 
to a presentation by the clerk of the pleader, see Note 9 to 0. 3, R. 4, ante. 

The memorandum of appeal should be presented to the Court or to 
such officer as it appoints in this behalf. A presentation to the Judge at his pri¬ 
vate residence after Court hours on the last day of limitation, is sufficient 
compliance with the law. 4 A presentation during the vacation or even on a 
Sunday is valid, provided it is to the proper officer. 4 ' 3 It was held in the 
undermentioned case’* that a memorandum of appeal must be taken to have 
been validly presented where it was deposited in the box put up by the appel¬ 
late Court for the purpose. But a presentation to an officer of the Court other 
than the one appointed by the Court in this behalf 0 or the placing of the 
memorandum on the table of the appointed officer when lie was absent 7 or the 
sending of a memorandum by post* is not a valid presentation. 


A debtor in Civil Jail is entitled to present an appeal without the 
assistance of a pleader. 9 

An omission to join the necessary parties to an appeal makes the appeal 
invalid. 10 

Sec also Notes to 0. 4, R. 1 as to the presentation of plaints. 

3. Presentation with defective vakalatnama.—The presentation of 
a memorandum of appeal by a vakil without any authority from the party is 
not valid. 1 But the mere fact that the party has omitted by oversight to sign 
the vakalatnama 2 or the fact that the vakalatnama was not filed with the memor- 


Note 2. 

(1) Kura v. Vdmi, 1925 Lalt 331 (332): 7 
T,ah L Jour 29: 86 Tnd Cas 207. See also 
Muhammad Ghulam Mnhiuddin v. Muhammad 
Abdul Karim, (1894) 14 All W N 131 (131) 
[Presentation by muktar does not invalidate 
appeal]. But see Shiam Karan v. Raghunandan, 
(1900) 22 All 331 (332): 1900 All W N 96 
[Presentation of appeal to High Court by autho¬ 
rised ngont—Held not valid—The decision it is 
submitted is not correct 1. 

(2) Latafal Ali Khan v. Mohammad Tar Khan. 

1930 All 466 (457): 1930 All L J 771: 124 

Tnd Cas 474: 52 All 494. 

(3) Mahomed Qamar Shah Khan v. Mahomed 
Sain mol Ali Khan. 1930 All 112 (112): 121 Ind 
fas 546: 1930 All L J 394 [Court, not jushfic 
in treating such appeal as appeal in due form 
and rejecting it as statute barred). 

(4) Din Halm v. 77«ri Ho*. (1912) 14 Ind 

Cas 744 (744): 9 All L J 743: 34 A1 482. 
Data Das v. Mula Singh, 1931 Lah 6,1 (6-2). 
32 Pm. I. R 417: 133 Ind Cas 442. 

(4-n) /tumid Ram Brahman v. Bam 
Saint. 1923 Pat 150 (151) : 3 **« ^ Jui» 820 
1922 Pat HOC 365: 71 Ind Cas 42b. - rai 
264: 1 Pat I> R 12- 

(f>) Mcln Mol v. Natha Singh, 1908 Pun W R 
71. 

(G) Anand Ram v. Bamghulam.X^lfAA 150 
<ir>0>: 3 Pat L Tim 820: 1922 Pat H C C 365. 


71 Ind Cas 426: 2 Pat 264: 1 Pat L BKtg 

:S fe (S2) n 3 ,K NwTS [Presentation to 
Jfoon*crim is not enough]. 

(7) Tajudeen v. Ghafoor-ulnissa, (1871) 3 

N W P H C R 341. 

( 1895 ) 8 C PL J <(1892) 15 Mad 137 

r 468 Appeal under Criminal Pro- 

enough]* 

T Krishnavpa, In the petition of. (I® 70 * 
7 ,! 9> 6 Mad H 0*8 38 (39) Ap: 2 Weir 662. 

(10) Fakirchand r. Municipal Committee, 
Hazro (1913) 18 Ind Cas 37 (39): 59 Pun L 
R 1913: 88 Pun W R 1913: 59 Pun Re 1913. 

(1) Sheikh Ralat v. Sarwan Sahu, (1920) 55 

ss %i a7 w 2 s > 

i ( SiS B (SsT s 

544. 

.(2) Khaira v. Nathu, (1920) 55 Ind Cas 990 
(991) : 2 U P L R (Lah) 88; Hobeeb v. Natuh 
Ali, (1913) 21 Ind Cas 444 (44o): 11 All L 

J 779. 
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andum of appeal 3 does not invalidate the appeal. Where an appellant exe¬ 
cutes a vakalatnama in favour of two persons, but one of them alone accepts 
it, the presentation of the appeal by the latter is a valid presentation. 3- * 

There is a difference of opinion as to whether the presentation of a 

memorandum of appeal is valid where the name of the vakil presenting it, is 

omitted in the vakalatnama. The High Court of Allahabad has held that’ it 

is not a valid presentation, the reason given being that the word “shall” in 

0. 3, R. 4 shows that the rule is of an imperative character. 4 The High 

Courts of Calcutta, 3 Lahore, 3- * Patna' 5 and the Judicial Commissioner’s Court 

of .Nagpur' on the other hand, have held that the presentation is not invalid, 

and that the defect is one that can be cured. See also O. 3, R. 4, Notes 14 to 
16. 

4 Memorandum must be accompanied by copies of judgment and 
decree.—It is absolutely essential that a memorandum of appeal should 
)c accompanied with a copy of the decree appealed from. 1 A memorandum 
ot appeal not accompanied by such a copy is not a valid appeal- and this is so 
oven if the decree lias not yet been prepared 3 or the appellant i.s under an 
erroneous unpresno" that it has not yet been prepared. 3 It has been held 
that the Court may m such cases (rive time for getting a copy of decree pre¬ 
pared and filing the same. 4 "* But see the criticism of this view in 8. 2 (2) 


0. 41,E. 1, 
Notes 


T> ( 8 *o2C? fc ? l nad Jafer v Sheikh Ahmed, 1926 
Bp " 1 336 (336): 28 Bom L R 538: 95 Ind Cas 

% .®2s. T,® A° we , v , er A? Chandan Bhvya v. FI area 

W rii 8 ??,’ 11 * nd Cas 387 (388): 13 Cal L 
Jour .>44 [ It would appear in this case there was 
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Note 8. The Court may, however, where the copy of the decree is filed after 
the expiry of the period of limitation, excuse the delay under S. 5 of the 
Limitation Act. 4 ' b The fact that a copy of the decree has already been filed 
in another proceeding is not sufficient. 5 In an appeal in a land acquisition 
case a copy of the award which is the decree in the case should be filed along 
with the memorandum of appeal. 6 Similarly in a probate case, a copy of the 
decree should accompany the memorandum of appeal. 7 


A memorandum of appeal should also be accompanied by a copy of the 
.judgment appealed from. Only the final judgment need however be filed. It 
is not necessary to file interim orders and judgments disposing of preliminary 
issues in the case. 8 This rule makes a distinction between the filing of a copy 
of the decree and the filing of a copy of the judgment. The Court has no 
power to dispense with a copy of the decree 9 but it can dispense with a copy 
of the judgment. But unless dispensed with, a memorandum of appeal un¬ 
accompanied by a copy of the judgment is not valid. 10 Where, however, an 
appeal is admitted without a copy of the judgment, the order admitting the 
appeal may be taken to amount to an order dispensing with such copy. 11 The 
power to dispense with the copy of the judgment should, ordinarily, be exer¬ 
cised at the first hearing. 12 The fact that a copy of the judgment has been 
filed in another proceeding is not a sufficient ground for dispensing with the 
copy. 13 By force of 0. 43, R. 2 a memorandum of appeal from an Order 
should be accompanied by a copy of the Order appealed from. 13 ' 1 In cases, 
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558. 

(4-b) Sundaram Ayyar v. Muthuramalinga 
Sethupathi through S Thirumalai Ayyangar, 1923 
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Jour 279: 32 Mad L Tim 232: 1923 Mad W N 
164: 72 Ind Cas 308. See also The Municipal 
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Ind Cas 895. 

(5) Niadar v. Bhartu, 1927 Lah 423 (424): 28 
Pun L R 272: 101 Ind Caa 776. 

(6) Namingh Dae v. Secretary of State, 1928 
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The Secretary of State for India in Council, 1927 
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Pun I, R 698: 97 Ind Cas 187. 
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however, where a formal order is not drawn up 13b or where the formal order Q. 41 , R.l, 
is an exact copy of the concluding portion of the judgment 13 ' the failure to Notes 
hie a copy of such order has been held not to invalidate the appeal. 4^— 

An appeal from a decree which has been amended must be accompanied 
by a copy of the amended decree and not a copy of the original decree. 14 

. Where the decree is amended after the filing of the appeal the appellate Court 
may permit a copy of the amended decree to be attached to the memorandum 
of appeal, and the appeal becomes, from that moment, an appeal against the 
amended decree. 15 Where the amendment of the decree is only for the pur¬ 
pose of making the meaning of the decree clear, there is no such alteration as 
to make it a new decree and no copy of the amended decree need be filed in 
order to make the appeal, already filed, competent . 16 

The word “copy” in the rule means a certified copy.“ 7 A copy of the 

translation of the decree is not enough. 18 Nor does the rule require a printed 

copy of the judgment to be filed. 1 ’ 9 It is also not necessary that the copy 

should be one obtained by the appellant himself. 2 " See also the case cited 
below. 21 


As to whether in second appeal a copy of the trial Court’s judgment 
should be filed, see 0. 42, R. 1, and the cases cited in Note 2 thereof. A copy of 
the trial Court’s decree need not, under this rule, be filed along with a memo¬ 
randum of second appeal. 21 " 1 The rule does not apply to appeals under the 
Madras Rent Recovery Act 22 or under the Oudh Rent Act. 2:i 

5. Date of presentation for purpose of limitation.—An appeal will 
be deemed to be validly presented for the purposes of limitation only when it 
is accompanied by a copy of the decree appealed from and of the judgment on 
which it is founded. Hence, though the memorandum of appeal may be filed 


[Appeal from order under S 47—Order must be 
•filed); Dadabhai v. Gowasji, 1923 Bom 177 (181)- 
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within the period of limitation^jj^frjll be barred if the copies of the decree and 
judgment are not filed, till aTtpSjhe expiry of the period of limitation. 1 
Where an appeal is filed against a minor respondent, the mere fact that the 
name of a guardian ad liiem was not brought on record till after the period of 
limitation, will not make the appeal itself barred by limitation. 2 3 

As to when an application for revision may be converted into an appeal, . 
see S. 115. Note 18. 


6. Omission to file copy of decree in rival appeal.—Where there are 
several appeals from one judgment by different appellants, a copy of the judg¬ 
ment and of the decree should be filed in each appeal. 1 Thus in an appeal 
from an award under the Land Acquisition Act, the fact that the award dis¬ 
posed of many references, and it was filed in an appeal filed by a party in one 
appeal does not enable its being dispensed with in the other appeals. 2 But 
where the same appellant files different appeals from the same judgment, it has 
been held that it is sufficient if he files a copy of the judgment in one of the 
appeals only.- 1 

7. Two decrees in two cross-appeals —Where two cross-appeals are 
heard together and disposed of by a single judgment but two separate decrees 
are drawn up one in each appeal, there is a conflict of opinion as to whether 
an appeal against the judgment, filing a copy of one of the decrees only is 
valid. 1 The conflict is due to another aspect of the question namely whether 
an appeal against one of such decrees only is barred by res judicata by the 
non-filing of an appeal from the other. This aspect is discussed in Note 29, 
to S. 11, ante. 


Note 5. 

( 1 ) Chuni Lot v. Dahyabhni. (1008) 32 Bom 
14 (22. 23): 9 Bom L R 1138; Akahoy Kumar 
v. Chunder Mohun, (1889) 1G Cal 250 (251): 
Italkoran Hoi v. Oobind Nath. (1890) 12 All 129 
<139): 1890 All W N 39 F B; Chaturbhuj Shay 
v. Muhammad TTabib, (1920) 54 In<l Car 36 (37): 
« (T P 1, R (Pat) 6; Abdul Hakim v. Hem Chan¬ 
dra Das. (1915) 30 Tnd Cns 165 (166): 42 Cal 
433: llharf Sinyh v. Jhanda Sinyh. 1879 Pun Re 
No 7: Nihal Sinyh v. Ishor Sinyh, 1879 Pun Re 
No 147; Lullee v. Ram Perahad. (1867) 2 Apra 
34; Mamtm Begam v. Madan Mohan, (1911) 5) 
Tnd Cns 222 (222): 8 Pun W R 1911; Dhanpnt 
Mai v. Mela Mali, (1917) 41 Ind Cns 918 (918. 
919): G7 Pun Re 1917: 133 Pun W R 1917. 

(•>) Rupehand v. Datndha, (1908) 30 All 55 
<50>: 1907 All W X 290: 3 Mad L Tun 58. 


Note 6. 

(1) Riojau Thakur v. Charitar Thakur. 1922 
Pat 580 (581): 1 Pat 570: 4 Pat L Tim 290: 
G9 I lid Cas 686. 

(2) Mubarak Ali Shah v. Secretary of State 
1925 Lull 438 (439): 6 Ball 218: 26 Pun L R 
356: 94 I ml Cas 145; Nvr Din v. Secretary of 
State. 1927 Lah 49 (49. 50): 7 Lali 539: 8 Lah 
L Jour 352: 27 Pun L R 698: 97 Ind Cas 187; 
Secretary of State, for India v. Txrath Ram, 1928 
Lah 216 (217, 218): 9 Lah 76: 104 Ind Cas 

281. 


(3) Riajun Thakur v. Charitar Thakur, 1922 
Pat 580 (581): 1 Pat G70: 4 Pat L Tim 290: 
69 Ind Cas 686; Avudai Annual v. (tanapath i 
Iyer, (1914) 25 Ind Crb 28 (28, 29) Mad See At- 
dul Ilakim Ohawdhury V. II cm Chandra Pan, 


(1915) 30 Ind Cas 165 ( 166 ): 42 Cal 433 

| Copy filed in rival appeal after the expiry of limi- 
tat ion—Appeal bad]. 


Note 7. 

(1) Murad Khatun v. Muhammad Baksh, (1916) 
33 Ind Cns 742 (743): 85 Pun W R 1916: 84 
Pun Hi* 1916 [Yes]: Mt Bhuri v. Mt Asghari, 
Her,mu, 1926 Lali 458 (458): 94 Ind Cas 959: 
7 Lah 447: 8 Lah L Jour 521 : 27 Pun L R 
660 (Yes] : Sheormn v. Hirawnn, 1929 Naff 229 
(232): 25 Naff L R 183: 12 Naff L J 101 

[Yes]: Bijai Bahadur v. Parameshwari Ram, 
1924 All 834 (835): 78 Ind Cas 1026 [Yes]: 
Mathoornath v. Risen Mohun, 1864 Suth W R 

Mis 9 (9) [Yes) : Muhammad ffussain-ud-din v. 
Saif Ali Shah, 1924 Lah 41 (42): 4 Lah 122: 
5 Lah L Jour 246: 74 Ind Cas 451 [Yes]. See 
Mahabir Prasad v. Bishcshuar Prasad , (1917) 

42 Ind Cas 424 (425): 4 Ouclh L J 512 [Appel¬ 
lant to be allowed to elect to which decree he 
would confine his appeal): Bhan Singh 

v. Ookal Chand. (1919) 53 Ind Cas 137 (138. 
139): 1 Lah 83: 84 Pun \V R 1919 (No); 
Mohammad Din v. Tebunnissa, 1922 Lah 390 
(391): 3 Lah 257: 77 Ind Cas 541 [Nol ; 

Kishori Lai v. Tifak Ram. 1926 Lah 540 (541): 
H Lah L Jour 347: 95 Ind Cas 256: 27 Pun L 
R 745 [Yes| : Devi Dittamal v. Official Liqui¬ 
dator, Amritsar Bank, (1920) 56 Ind Cas 69 

(70): 13 Sind L R 210 fNo] ; Rakhal Chandra 
Teivary v. Manmathanath Milter, (1911) 10 Ind 
Cas 415 (416): 15 Cal W N 994 [No]; Seetla 
Bin v. Debi Daunt. 1926 Jour 137 (4): 13 Oudh 
L J 609: 96 Ind Cas 336 [No]; Rakhal Chandra 
Tcicari v. Manmatha Nath, (1914) 24 Ind Cas 
438 (439) Oal [No]; Ram Narain v. Hari Kishen, 
(1918) 44 Ind Cas 418 (419): 3 Pat L Jour 96 
[No]. 
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8. Limitation for appeal. ^-See Arts. 152 and 156 of the Limitation 
Act. * 

The said Act provides for the extension of the period of limitation 
prescribed in certain cases, and for exclusion of certain periods in computing 
the period of limitation prescribed. 


Extension of the period, —S. 4 of the Act provides that where the 
period prescribed expires on a day when the Court is closed, the suit, appeal 
or application may be instituted preferred or made on the day that the Court 
reopens. 1 Under S. 5 of the Act the Court has a discretion to admit U- 
appeal after the expiry of the limitation period, if it is satisfied that there was 
“sufficient cause" for not preferring the appeal within the time. 2 In exercis¬ 
ing the discretion under the section, the Court must, on the one hand, be fully 
satisfied of the justice of the grounds on which the delay is sought to be 
excused." On the other hand, the expression “sufficient cause" should be 
liberally construed so as to advance substantial justice when no negligence, 
nor inaction nor want of boiui fidcs is imputable to the appellant. 4 So con¬ 
strued, it will include not only those circumstances which the law expressly 
recognises as extending the time, but also such eiicu instances as are not ex¬ 
pressly recognised but which may appear to the Court to be reasonable look¬ 
ing to the facts of the case. 5 As to what constitutes “sufficient cause” within 
the meaning of that section, see the undermentioned cases.' 1 


Note 8. 

(1) Boyamma v. Batajee Rau, (1897) 20 Mad 
469 (469) [Though the Judge held Court on the 
gazetted holiday]. 

(2) Bhairon Qkulam v. Ram Autar Singh, 1921 

All 23 (26): 43 All 660: 19 All L J 598: 63 Ind 
Cas 338: 3 U P L R (All) 165; Doorga Churn 
v. Dookhirnm, (1899) 26 Cal 925 (929); Bina- 
Vani w Soshi, (1912) 17 Ind Cas 119 (120): 16 
1 /ftl L Jour 133; Prosonno v. Ramchnndra , (1912) 
17 Ind Cas 155 (156): 17 Cal L Jour 66: Hem 
v. Jadab, (1912) 17 Ind Cas 99 (100): 16 Cal 
I. Jour 116 ; Jagannath v. Shewratan, (1875) 24 
Suth W R 105 (105. 106): 15 Beng L R 272- 
f 7 a \ hn } i v - Ithnr Da «' 1922 Lah 93 

ir il 4 L Jour 20; Sundaram Ayyar v. 

Muthuramnhnga Sethnpathy , 1923 Mad 482 ( 483 )- 
17 Mad L W 352: 44 Mad L Jour 279: 32 Mad 
•V na T ini 232: 1923 Mad W N 164: 72 Ind Cas 
JOH hrvihna v. NaUaperumal, 1920 P C 56 

iao ) : oo 3 T» Mad T 5 i 0: 47 Ind A PP **: 1« All L J 
489 . : r 22 mP om L R 568 : 8 8 Mad L Jour 444: 28 
i ;V‘ d L n T |" 1 28: 12 Mad L W 92: 1920 Mad W X 
419; 2 U P L R H8: 56 Ind Cas 163 P C 
[Excusing delay under S 5, Limitation Act. mav 
ue implied by allowing appeal to be argued). 

/*i qa\ Knr80nd < 1 * v. Gungabai, (1906) 30 Bom 329 


(4) Rakhal Chandra Ghosh Mozumdar v. Ashu- 
(1913 > 10 Tnd Cns 931 (933): 17 Cal 
^^ ' ^ arat Chandra Bose v. Sarasuati Debt, 
(1907) 34 Cal 216 (219): 5 Cal L Jour 380; 
< A llrp ^if^ d v - Rnmawmajh Singh. (1915) 31 Ind 
Cas 876 (877): 13 All L J 1101. 

Kirhilappa Naicker v. Ramanujam, (1902) 
y Mad 166 (171): 11 Mad L Jour 406: Carson- 
das v. Ladkavahoo , (1896) 20 Bom 104 (109) 

I it is impossible to exactly define what is “suffi¬ 
cient cause”]. 

(6) A bona fide mistake of law is sufficient 

V^ Se ;Z^^ ris, l. nn v * Chat ha ppan . (1890) 13 Mad 

-269 (270); Secretary of State for India v. Tirath 


Ram, 1928 Lah 216 (218): 9 Lah 76: 104 Ind 
Cas 281; Muhammad Hussanuddin v. Saif Ali 
Shah, 1924 Lah 41 (42): 4 Lah 122: 5 Lah L 
Jour 246: 74 Ind Cas 451 (Second appeal—Rule 
requiring copy of trial Court's judgment having 
come into force only recently—Delay in filling the 
same was excused]; Goverdhandas Yishindas v. 
Rijhibai, 1930 Sind 252 (253) [Order under O 7, 
ft 10—Appeal against—Returned plaint with the 
endorsement thereon filed but not copy of order 
under R 10—Appellant being under belief that 
filing of the returned plaint with the endorsement 
was enough—Order filed after expiry of limitation 
—Delay excused under S 5. Limitation Act]. But 
see Bechi v. AshanuUah, (1890) 12 All 461 (481): 
1890 All W N 149 F B [Bare mistake of law is 
no excuse]. See also Sitaram v. Nimba Valad, 
(1888) 12 Bom 320 (322) [Mere ignorance of law 
is no excuse]. 


7 ,-- **" v .u.fvoAr All Vlfcii; UiatULg LilC 

period of limitation is sufficient cause:— Zaibui- 
HIM" v. Kill.simi, (1876) 1 All 250 (252): nitrn 
(hander v. Sunni Mmji, (1886) 13 Cal 266 (267, 
( 268 ) ; Bishendut Teunri v. Nundan Prasad Dubai/' 
(1907) 12 Cal W N 25 (27); Rakhal Chandra 
(•bosh Mozumdar v. Ashutosh Ghosh (1913) 19 
IndCas 931 (933): 17 Cal W N 807; Kura Hal 

90S) 28 All 414 (416): 1906 All 
^ A L J 218 (Mistake of appellant’s 

,,leader—Delay excused]. See also Promoda Nath 
\ hxnoo Mullah, (1909) 4 Ind Cas 495- 8 Cal I 
Jour 135: 13 Cal W N 167 [Respondents not added 
m time, due to mistake of clerk of appellant’s 
pleader—Delay excused]. 11 

Delay due to amendment of decree 
in material particulars is sufficient cause 
/•ii/" Lai v. Tara Prosanua, (1906) 3 Cal I, 
■ 7 .aa (192); .1 mnrchandru v Asad it: 

DeviWil C V <J ° S n { l >09 ,- $I°>- Miscellaneous^ 
Den. Pitta mat v. Offir/U Liquidator, (1920) 56 

Ind Cas 69 (71) : 13 Sind L R 210 [Joint ap pe a i 

hied under mistaken impression that the cascshad 

SC? consolidated—-Separate appeal allowed to be 

filed though limitation had expired]; Anand Mouer 

Dossee v. Poorno Chunder Roij, (1861) 9 M 0o 


0.41, B. 1, 
Note 8. 
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A Judge sitting in tlie Admission Court has power to excuse the delay in 
filing the appeal under S. 5 of the Limitation Act. 7 But an ex parte order 
admitting an appeal after the period of limitation can be set aside by the Court 
on objection by the opposite side after notice. 8 Such an objection should, 
however, be taken at the earliest possible opportunity after becoming aware of 
the order. 8 ‘* If an appeal is transferred from a District Judge, who has admitted 
the appeal ex parte, to a subordinate Judge for hearing, the latter can decide 
the question of limitation. 9 

An order admitting an appeal beyond limitation can be attacked in 
second appeal preferred against the appellate decree. 10 But the lower Court’s 
discretion in allowing or refusing to allow an appeal to be filed beyond limita¬ 
tion under S. 5 of the Limitation Act, will not be lightly interfered with. 11 
S. 5 of the Limitation Act does not apply to appeals in forma pauperis} 2 

Exclusion of period under S. 12 of the Limitation Act .—In comput¬ 
ing the period of limitation for an appeal, the appellant is entitled under S. 12 
of the Limitation Act, to a deduction of the time required for obtaining copies 
of the decree and of the judgment appealed from. 13 It is not necessary for 


Ind App 26 (38) [Unavoidable accident—Delay 
excused]; Tirath Ram v. Municipal Committee, 
Amritsar, 1926 Jour 101 (1): 8 Lah L Jour 
239: 96 Ind Cas 416: 27 Pun L R 841 [Delay 
in filing connected judgment was excused]; Earjas 
v. Kahni, (1913) 19 Ind Cas 438 (439): 104 
Pun W R 1913: 173 Pun L R 1913: 85 Pun 
Re 1918 [Copy of witness's deposition filed in 
place of copy of decree—Court clerk overlooking 
error—Delay excused ]. 


481: 2 Pat L R 1918: 4 Pat L W 64: 34 Mad 
L Jour 63: 23 Mad L Tim 101: 7 Mad L W 
156: 1918 Mad W N 906: 11 Bur L Tim 121: 
43 Ind Cas 493 P C; Secretary of State v. Mootoo 
Saicmy, (1870) 13 Suth W R 245 (240): 4 
Beng L R App 84. 

(8-a) MumQappa Naicker v. Thayammal, 1923 
Mad 82 (83): 16 Mad L W 662: 1922 Mad 
W N 727: 31 Mad L Tim 456: 70 Ind Cas 827. 


Poverty of appellant—Not a sufficient cause:— 
Hunnini v. Collector of Muzaffarnnpar, (1887) 
9 All 655 (659): 1886 All W N 245 [Confirm¬ 
ing judgment of Mahmood, J in 9 All 11 (18) : 
MoshaullaU v. Ahmedulhth, (1886) 13 Cal 78 

(79). 

Appellant being pardanashin woman is not a 
sufficient cause:— JIiiMsaini Repara v. Collector 
of Muza (far no pur, (1887) 9 All 11 (18): 1886 

All W N T 245 | Per Mahmood. J]. 


(9) Mulna v. Krishnaji, (1890) 14 Bom 594 
(596); Krishna Bhatta v. Subraya, (1898) 21 
Mad 228 (229): 7 Mad L Jour 188; Manick v. 
NaibuUa, (1897) 2 Cal W N 461 (462). But 
see Jhotee Sahoo v. Omesh ChuTider , (1880) 5 
Cal 1 (1, 2): 3 Shome L R 81 [Sub-Judge can¬ 
not interfere with District Court's order—But 
District Court itself can set it aside]. 

(10) Mowree Bewa v. Soorundamath Roy, 
(1868) 10 Suth W R 178: 2 Bom DRAG 
184 Note. 


Carelessness is not a sufficient c ^ 8 ® : 
—Ourprasad Sinph v. Ram Samafh Sinph, (1915) 
31 Ind Cab 876 (877): 13 All L J 1101; Achhar 
Sinph v. Nikku, (1914) 23 Ind Cas 319 (320) : 
2 Pun W R 1914: 24 Pnn L R 1914: 32 Pun 
Re 1914. Other cases :—TKucher Yussonn 
Oanji, (1890) 14 Bom 865 (369) f T 'vosu>tB in¬ 
volving same question-—Similar docisions——On© 

decision reversed in appeal— Subsequent 
against the other decision—Delay not M e * c "® ed L 
Avudai Animal v. Ganapathi Ayyar (1914) 25 

Ind Cas 28 (28, 29) Mad [No monte in appeal— 
Delay in filing copy of judgment not excused]. 

(7) T Ruthna Gramany v. N Veerabadra Ayyar, 
(1913) 21 Ind Cas 96 (98): 25 Mad L Jour 
281- 1918 Mad W N 751; Sunderbai v. Collector 
of Bel gaum. 1918 1* <' 135 (136): 48 Born 876: 
40 Ind App 15: 21 Bom L R 1148: 23 Cal W 
N 753: 1919 Mad W N 254: 62 Ind Cas 897 
P 0. 

(8) Abdul Hakim v. Hem Chandra, (1915) 80 

Ind Cas 165 (166): 42 Cal 433; Yenkatrayadu 
v Nagadu, (1880) 9 Mad 460 (451): Beshandut 

Tewari v. Nandan Per shad Dubay, (1907-08) 12 

Cal W N 25 (27); Erishnaswami Pam Kondar 
^RamSami Ohctttor. 1917 P C 179 (180): 41 

Mad 412: 45 Ind App 25: 16 All Lp J 57. 20 

Bom I. R 541: 27 Cal L Jour 268: 22 Cal W N 


(11) Fatima Begam v. Hansi, (1887) 9 All 

244 (240): 1887 All W N 29; Ram Narain v. 
Parameswar Narain, (1903) 30 Cal 809 (8*5. 

316): 30 Ind App 20: 8 Sar 431 P C; Hamid 
Ali v. Gaya I Din, (1904) 26 All 327 (328, 329): 
1904 All W N 23; Parvati v. Ganpati, (1899) 
23 Bom 513 (518). 

(12) Rechi v. Asanullah, (1890) 12 All 461 
(489): 1890 All W N 149 F B. 

(13) Ramey v. Broughton, (1884) 10 Cal 652 

(660): Copal Chandra v. Preonath, (1905) 32 
Cal 175 (177); Pandhari Nath v. Shankar, 
(1901) 25 Bom 586 (588): 3 Bom L R 244: 
Tukaram v. Pandurang, (1901) 25 Bom 584 
(585, 586): 3 Bom L R 148; Kedamath v. 
Nanak, 1924 All 162 (162, 168): 74 Ind Cas 
486; Nobin Ohunder v. Brofendro, (1882) 12 

Cal L R 541 (545); Jijibhoy N Surty v. T S 
Ohettiar, 1928 P C 103 (104) : 5 Oudh W N 
479- 30 Bom L R 842: 47 Cal L Jour 510: 54 
Mad L Jour 696: 109 Ind Cas 1: 6 Rang 302: 
20 All L J 657: 32 Cal W N 845: 55 Ind App 
161: 28 Mad L W 207 P 0 (Even though the 
High Court Rules dlspenso with tho production 
of such a copy]; Fazel Muhammad v. Phul Kuar, 
(1878-80) 2 All 192 (193), (Do.). But see 
Avudai Ammal v. Ganapathi Ayyar , (1914) ao 
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the extension of time under S. 12, that the copy must have been applied for 
by the appellant himself or his authorised agent. 14 

The following points should be noted in computing the * ‘ Time requisite ’ ’ 
for obtaining the copies:— 

(1) The period between the date of the application and the date on 

which the stamp papers and the necessary amounts are called 
for should be excluded. 15 

(2) The period between the date on which the stamp papers are 

supplied and the date on which the copy is ready for delivery 
should be excluded. 1 " In calculating such period the day on 
which the stamp papers are supplied and the day on which the 
copy is ready should both be excluded. 17 

(3) The interval between the date on which the copy is ready and the 

actual date on which the party takes delivery thereof cannot be 
excluded. 13 

(4) Where separate applications are made for copies of the judgment 

and of the decree, the periods necessary for obtaining each of 
the copies can be excluded except to the extent to which such 
periods overlap each other. 10 

(5) Holidays intervening in such a way as to prevent a party from 

taking the necessary steps for obtaining copies should be 
regarded as part of the time requisite for obtaining copy. 20 
But to claim the benefit of S. 12 the application for copy must 
be made before the expiry of the period of limitation 
for the appeal. 21 If the period of limitation for the 
appeal expires on a day on which the Court is closed, 
the appellant applies for copy on the reopening day, he is not 
entitled to any extension of time on account of the interven¬ 
tion of the holidays. 22 


Ind Cas 28 (28) Mad; Ram Eishen Shastari v. 
Kaehi Bai, (1907) 20 All 264 (266): 4 All L 
J 162: 1907 All W N 67. 

(14) Radha Kishen v. Ovlzari Lai, (1920) 56 
Ind Cas 78 (74): 2 U P L R (All) 156: 18 
All L J 569; Ram Kishen y. Kashi Bai, (1907) 
29 All 264 (266): 4 All L J 152: 1907 Ail W 

Bewa v. Saroda Kinkar, (1898) 3 
Cal WN 55 (56). 

(15) Kali Sankar v. Baikanta Nath, (1902) 
7 Cal W N 109 (110). But see Ounga Das v. 
Bam Joy, (1886) 12 Cal 30 (32, 33) [Time token 
in ascertaining requisite number of folios not to be 
deducted]. 

(16) Haji Eassvm v. Nur Mahomed, (1904) 28 
Bom 643 (644): 6 Bom L R 920; Oopee Nath v. 
Oopee Nath, (1866) 6 Suth W R Mis 106 (106): 
Lai Oopal Nath v. Pudum Koonwar, (1866) 6 
Suth W R Mis 44. See Ramanuja Ayyangar v. 
Narayana Ayyangar, (1895) 18 Mad 374 (377) 

I Application for copies struck off for non-deposit 
of stamp papers—Subsequent application tor 
restoration granted—Subsequent application was 
continuation of former one] . 

Suth^ ? W B R e i4 < 5* nd * , ‘ T ' Mahomed 0864) 


(18) Oopal Ohwnder v. Brojo Behari, (1882) 
9 Cal L Rep 293 (294). 

(19) Selaonban Chetty v. Ramanadhan Ohetty, 
(1909) 4 Ind Cas 301 (302): 7 Mad L Tim 29: 
1910 Mad W N 141: 33 Mad 256: 21 Mad L 
Jour 152. 

(20) Amir ITossaxn v. Tnlsi Das, (1903) 8 Cal 
W N 141 (142) (Additional stamps for the prepa¬ 
ration of copy of decree called for on a day when 
Court closes for vacation and stamps supplied on 
the reopening day—Intervening time should not 
be counted against the appellant]; Ramaswami 
Ohetty v. Ramanathan Chetty. (1913) 21 Ind Cas 
192 (192): 14 Mad L Tim 194: 25 Mad L Jour 
354: 1913 Mad W N 805; Saminatha v. Venkata- 
subba, (1904) 27 Mad 21 (23): 13 Mad L Jour 
300. 


(21) The New Piece Goods Bazaar Co, Ltd v. 
Jn-abhai VadUal. (1913) 20 Ind Cas 537 (538): 
15 Bom L R 681. 


(22) Ouran Rakha v. Btndraban, (1916) 35 
Ind Cas 233 (233, 234): 55 Pun W R 1916: 79 
Pun Re 1916: 125 Pun L R 1916; Venkata Row 
v. Venkatachala, (1903) 28 Mad 452 (453): 15 
Mad L Jour 109; Siyadatunnissa v. Mahmud 
(1897) 19 All 342 (347): 1897 All W N 76. 


o. 41# &. 1> 
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(6) An appellant is entitled to deduct as time requisite for obtaining 
copy of decree, any period during which the decree remains 
unsigned. 211 But he is not entitled to do so if the delay in 
signing the decree was before his application for copy. 24 

Exclusion of period under S. 14 of the Limitation Act.— S. 14 of the 
Limitation Act does not apply to appeals. But where time has been spent in 
prosecuting an appeal in a wrong Court through a bona fide mistake the delay 
ill filing the appeal may be excused in the exercise of the discretion of the Court 
under S. 5 of the Limitation Act. 23 But where the appellant has been guilty 
of carelessness lie is not entitled to extension of time on the ground of having 
prosecuted his remedy in a wrong Court. 20, In the ease cited below 27 it was 
held that the time during which an appellant was prosecuting an application 
under 0. 9, R. 13 cannot lx* deducted in calculating the period of limitation 
against him. 


9. Exclusion of time in seeking review of judgment.—An appellant 
is not entitled, as of right, to the exclusion of the time spent by him in seeking 
a review of the judgment, in computing the period of limitation for his 
appeal. 1 But if the appellant can show that he had reasonable grounds for 
applying for review instead of preferring an appeal and that he had exercised 
due diligence, the time taken up by the review application may be excused 
under S. 5 of the Limitation Act in computing the limitation for the appeal. 2 

10. Misdescription in the memorandum of appeal.—The mere mis¬ 
description of an appeal as where, it is described as being an appeal from an 
Older instead of its being described as one from a decree will not invalidate the 
appeal. 1 


(23) Bechi v. AhsanuUa, (1890) 12 All 461 
(469): 1890 All W N 149 F B; Beni lladhaub 
v. Matunginx, (1886) 13 Cal 104 (107) F B. 


(24) Yamaji v. Antaji. (1899) 23 Bom 442 
(445); In the matter of Chovdhry Moheiidrt Ka- 
rain Roy, (1872) 18 Suth W R 512. 


(25) Maqbxd Ahmad v. .Uurla, (1916) 33 Ind 
Cas 546 (547) : 14 All L J 212; Balaram v. Sham- 
sunder, (1896) 23 Cal 526 (531): Dadabhai Jam- 
setji v. Maneksha, (1897) 21 Bom 552 (555). 
See also Nawab v. Muhammad Hayat, (1916) 33 
Ind Cas 1006 (1007): 29 Pun W R 

1916 [Appeal erroneously returned by appellate 
Court for presentation to proper Court—To be 
dermo'i ms fl ed in proper time if re-presented with 
due diligence]. 


(26) Jog Lai v. JIar Narain, (1888) 10 All 
524 (529, 530): 1888 All W N 218 [The mistake 
must be in apite of due care and attention 1 ; Dada¬ 
bhai v. Emnabhai, (1904) 28 Bom 235 (237): 5 
Bom L R 947 [Appellant guilty of laches—Delay 
not excused]; Ram Jiwun v. Chand Mai, (1888) 
10 All 587 (598): 1888 All W N 258 [Ignorance 
or mistake of law is no excuse —Bona fide mistake 
of fact may justify extension of time] ; Bhimrao 
v. Ayyappa, (J907) 31 Bom 33 (36): 8 Bom L 
R 858 [Appellant having known that the correct¬ 
ness of course being pursued by him was doubt¬ 
ful, delay not excused]; Sarat Chandra v. ^aras- 
wali Debi t (1907) 34 Cal 216 (219) : 5 Cal L 
.Tour 380 (Mere inadvertence not enough!; Umea 
AH v. The Municipal Committee, Jhang Maghiana, 
1922 Lah 233 (234): 2 Lah 1: 2 Lah L Jour 
486: 56 Ind Cas 143 [Revision filed though ap¬ 
pellant knew that appeal lay—Delay not excused]. 


(27) Ardha Chandra v. Matangini, (1896) 23 
Cal 325 (327). 


Note 9 . 

(1) Peresh Nath v. Coral Krishte , (1871) 15 
Suth W R 61 (61); Qovinda v. Bhandari, (1891) 
14 Mad 81 (81, 82); Vasudeva v. Chinnasami, 
(1884) 7 Mad 584 (585, 586). 

(2) Gobinda Lai v. Shibdas, (1903) 33 Cal 
1323 (1325): 10 Cal W N 986: 3 Cal L Jour 
545; Taeudeva v. Chinnasami, (1884) 7 Mad 584 
(585, 586); AshanuBa v. Collector of Dacca , 
(1888) 15 Cal 242 (244); Haradhan v. Pran 
Krishna, (1909) 2 Ind Cas 961 (962): 10 Cal 
L Jour 39; Raman v. ffussan, (1886) 9 Mad 247 
(248): 10 Ind Jur 63; Pundlik v. Achut, (1894) 
18 Bom 84 (85, 86); Kuller Singh v. Jaioan 
Singh, (1874) 22 Suth W R 79 (79): 13 Beng 
L R 461; Nobokisan v. Kaminee, (1865) 2 Suth 
\V R Mis 35 (36): Beng L R Sup Vol 349: Bourke 
A O C 38 F B; In the petition of Brojendar Coo- 
mar, (1867) 7 Suth W R 529 (531): Bom L R 
Sup Vol 728 F B. 

Note 10. 

(1) Sant Lai v. Sri Kishen. (1892) 14 All 221 
(222, 223): 1892 All W N 66. But see Umrao 
4/» Khan v. Abdul Subhan Khan, (1908) 5 

All L J 545 (546): 1908 All W N 40; Nanjun- 
dier v. Venkata Rao, (1910) 7 Ind Cas 797 
(797): 8 Mad L Tim 199 [Appellate Court can 
allow amendment of the section given in the head¬ 
ing of the appeal]. But see Kedamath v. Laljl 
Sahai . (1890) 12 All 61 (63): 1889 All W N 
198 F B [Appeal erroneously presented as appeal 
from order was refused to be converted into appeal 
from decree]. 
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11. Grounds of objection. —The general principle is in favour of the 
correctness of the lower Court’s judgment and the onus is on the appellant to 
show that it is wrong. 1 Accordingly this rule provides that the memorandum 
of appeal should state the grounds of objection on which the decree is attacked. 2 
Such grounds should not be vague 3 but must raise specific issues. 4 R. 2 of 
this order provides that where an objection lias not been raised in the memoran¬ 
dum of appeal, the appellant is not entitled, without the leave of the Court, 
to raise it at the hearing. 

It is open to the appellant to set up any circumstance showing that the 
Judge of the lower Court was disqualified to try the case. 5 

12. Grounds that may be taken in the memorandum of appeal for 
the first time.— The general rule is that the appellant cannot be allowed to 
raise in his memorandum of appeal, a new case, 1 or a plea abandoned by him 
in the trial Court, 2 or a case inconsistent with that alleged by him in the lower 



Note 11. 

(1) Naba Eishore Mandat v. Upendra Eishore 
Mandal, 1922 P C 39 (40): 20 All L J 22: 35 
Cal L Jour 116: 42 Mad L Jour 253: 1922 Mad 
W N 95: 65 Tnd Cos 305: 26 Cal W N 322: 3 
Pat L Tim 311: 24 Bom L R 346: 15 Mad L W 
417: 30 Mad L Tim 234 P C; Fakrunissa v. Iza- 
rus Sadik, 1921 P C 55 (56): 25 Cal W N 866: 
17 Nag L R 72: 63 Ind Cas 898 P C; Wise v. 
Sv/ndulovmissa, (1866-67) 11 Moo Ind App 177 
<181): 7 Suth W R P C 13: 1 Suth 667: 
2 Snr 249 P C; Marian Bibi v. Md Ibrahim, (1918) 
48 Ind Cas 561 (580, 581): 28 Cal L Jour 306; 
Tahbonnissa v. Sham Eishore, (1871) 15 Suth 
W R 228 (229): 7 Beng L R 621; Shetabdeo v. 
Molamdee, (1876) 25 Suth W R 30 (31); Lnl 
Shah v. Mira Lai, (1917) 41 Ind Cas 163 (166): 
119 Pun W R 1917: 106 Pun Re 1917; Ghu- 
lam Nabi v. Allah Din, (1913) 19 Ind Cas 964 
(966): 241 Pun L R 1913: 143 Pun W R 1913; 
Mariam Begam v. Qamrunnissa Begam, (1925) 89 
Ind Cas 703 (704) Oudh; Manni Lai v. Moot Chand 
1925 Oudh 224 (224): 80 Ind Cas 683; Jalal 
Ram v. Ral Bahadur, 1924 Oudh 326 (328)- 
11 Oudh L J 87: 83 Ind Cas 563. 

(2) Ranchodji v. Lallu, (1881-82) 6 Bom 
304 (306). 

(3) Raghoba v. Bhairaosing, (1895) 8 C P L 
R 81 (82). 

(4) Banke Lai v. Eanhaiga Lai, 1923 Oudh 
113 (113): 9 Oudh L J 637: 77 Ind Cas 839. 

(5) Zamindar of Tuni v. Bennayga, (1899) 22 
Mad 155 (159, 160): 8 Mad L Jour 304. See 
Ram Eoomar v. Sonatun, (1879) 3 Cal L Rep 
23 (24) [If party wishes to make misconduct of 
Judgo a ground of appeal he ought to draw Judge's 
attention to the matter]. 

Note 12. 

(1) See generally Note 55 to Section 100—See 
also Uunnera Bibi v. Zubeda Bibi, (1905) 2 

All L J 485 (487): 1905 All W N 125; Jey Devi 
v. Mahadeo Prasad, (1910) 6 Ind Cas 373 (374) 
All [The plea that a certain defendant is a minor 
—Not raised in the first Court and a decree is 
allowed to be passed—The plea cannot be raised 
in appeal]; Sohan Bibi v. Iliran Bibi, (1911) 10 
Ind Cas 230 (231) All; Md Abbas AH Ehnn v. 
Ohotey Lai, 1927 All 28 (36): 24 All L J 1025: 
97 Ind Cas 594: 49 All 162 [New plea cannot be 
raised for the first time in Letters Patent Appeal]; 
Tasadduq Ilusain v. Chaturbhul, 1927 All 63 
(65): 97 Ind Cas 483 [Point deliberately omitted 
to be taken in lower Court not allowable]; E Bin 

C.P.C.—355 


uuuiucnana v. Erisfinaba% Eom Babaji. (1877-78) 
2 Bom 635 (637); Punchanun Roy v. Troyluckho 
Mohinee Dossee, (1870) 14 Suth W R 466 
<f 6 £> \Gopee Lai v. Ohandraolee, (1873) 19 Suth 
WR12 (14): 11 Beng L R 391: Ind App Sup 
Vol 131: 3 Sar 217 P C; Dursun Sahoo v. Pra- 
yag Ram, (1877) 2 Cal L Rep 538 (542); Moung 
Emoon v. Mah Epwah, (1884) 10 Cal 777 (785)1 
11 Ind App 109: 4 Sar 505: 1 L B R 258: 8 
Ind / 7 ik Ur 276 P C: Rani Hemanta Evmari Debi 
Tioofif Secretary of State for India in Council, 
(1906) 3 Cal L Jour 560 (567, 568): 1 Mad L 
Tun 1(5 P C; Rajlakshmi Dasya v. Prodyot Eu- 
mar Tagore, (1918) 46 Ind Cas 184 (186) Cal; 

cVf e ^ a ,n^ Wj, S r d Hade Ka ™- 1932 

3 ?5 (362): 54 Cal L Jour 328: 36 Cal W N 

v i«-Fv Ca / 58 ^A rt 1 e 37 -n Ind Cns 500: Shar 'f Husain 
7,’ Yusu f> 19 °5 Fun Ro No 88: 179 Pun L 

R 190 (*i nrtrt? Pu ? ' V * 1905 : Eunmanta v. Pad- 
man, (1909) 4 Ind Cas 1164 (1166): 245 Pun 

L R 1913: 160 Pun W R 1909; Nathu v Eanii 
1« ™ Cas 608 (609)’: 138 Pun L R 
1913. 4 Pun V R 1913; Mahiditta Mai v. Mrs 
Nicholson, (1913) 19 Ind Cas 770 (775)- 224 

Pu " L . *1913: 133 Pun W R 1913 \ Murad ~Ali 

C -t irao J h (1915) 28 Ind Cas 550 (550): 

104 Pun L R 1915: 40 Pun W R 1915- Ramchand 

227^a m T tl h"‘l T 921 o J r?o r 22 (2): 68 In<1 Cas 
t. 27 .- 3 Jour 392 > Oirdhari Lai v Jur/al 

r 2 ^ 26 i (265): 2:1 Pu » L R 151 

y J $° 

1928 Mad 216 (222): 54 Mad L Jour 530 108 
Ind Cas 712: 28 Mad L W 328 fW°dow—p ra 198 
R f* of vritham-Question as 1 °I?*™} 

i; ,OCa r raLed , ^ n a "T nt not t,m aSowe°({ 

S^-e^inr^ r 1’35. (1913) 19 Ind ^^368 

197 2) ( 197)1 < '°19 P Tll' d L V J °i- a 1921 All 

[Plaintiff accepting decision of V In(1 Cas 48 

appealing—Cannot ch«l£nrr« f • Court and ”Ot 

Jaimal v. Lai Singh* i/n. ,n “econd appeal); 
(409) : 88 Pun W Viot i « i- Ind Cas 408 

52 M.d L Jour 259: V. 
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Court, especially when the opponent is thereby placed at a disadvantage. 3 
Nor can he raise in his memorandum of appeal an objection which, if it had 
been taken in the lower Court, might have been cured, by appropriate amend¬ 
ments or otherwise. 4 Thus objections as to joinder of parties or. causes of 
action which might have been cured by amendment even in the trial Court 
cannot be raised for the first time in the memorandum of appeal. 5 Again, 


Nag 160 (161): 89 Ind Cas 18; Ghulam Sarwar 
v. Nauaz Alt, 1921 Oudh 41 (42): 24 Oudh Cas 
181- 64 lud Cas 185; Mahadeo Tewan v. Atofc 
Dalcsh. 1922 Oudh 102 (105): 65 Ind Cas 408: 
8 Ou<ih L J 660 See however Gomndarau 
Krinhna v. Bahtbin Monapa, (1892) 16 Bom 586 
(589) [Ground abandoned at the trial—Appellate 
Court should not dismiss the suit on this ground]. 

(8) Lakthmi f™,,' XlTL'J*OT? 

frSaSV S » ffii ? 

N 654 : 40 Mad L . Jour 144 13 M c L ^ ^ 

L i»yoijjaA—g ?r ( 2 v o) nsra 

Of State for India, 1926 PC l» g ^J* 249; 43 
Caf L 24 % ad 8? L 8 : w° 9 . In !926 a Mad V'n Src" 

ant was tenant precludes contention that 898) 

SS’WrVlOWMw" 2u'V n"?54?' 

Ifte^AK ( 1904 ) 26 All 331 (884); Ma*uma *»<«• 

E)-- U AH i^Ud^ SStXp 

\1l }JSJ• *9 : “w 

L a!/ R l ( l 1 3 91 ^5 9 Bo I m d 231 [Plea of separate oral 

30 Bom Ia K ooy. ^ MQ7 a\ 

Doorga P ^ 9 ^ d 1Q y \ 1 ^ ) °? r g <l B^np ”^^306 Note 
r Suit “by widow for possession and decla- 

ration <?f title-Drfond.nt & cannot Wjor the^rat 

a mm, i-sr (ffi> ■ • «a» 

(1874) 22 Suth W R , 552 < & ,1874^ 22 Suth W 

s iW S£"t ! rvl&“ * ss 

time a inTppealT eS "sce also WJoiy DcMa 
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11 Cal L Jour 601; I7areruira Chandra LahM v. 
Saroda Kanta Moilra , (1910) 6 Ind Cas 829 
(830) Cal [Fraud alleged in first Court—Plea can¬ 
not be changed into that of negligence in appeal]; 
Bpasan AH v. Ram Kumar Dei , (1920) 65 Ind 
Cas 375 (377) Cal; Hari Charan Das v. Tara 
Prastmna Sen, 1925 Cal 641 (544): 79 Ind Cas 
354; Siteswar Ray v. Tepua Barman, 1926 Cal 
589 (590): 92 Ind Cas 908 [Actual possession 
pleaded and found against—Constructive posses¬ 
sion through the defendant cannot be set up for 
the first time in appeal]; Bhag Bhari v . Guiar 
Mol, (1917) 88 Ind Cas 623 (624): 40 Pun W R 
1917: 63 Pun Re 1917 [Case solely based on 
hundi—Plaintiff cennot in appeal seek. to rely on 
original cause of action]; Ram Das v. Panna 
Devi , 1921 Lah 201 (202): 5 Lah L Jour 117: 
84 Ind Cas 1039 [Plea of invalidity of marriage 
is not necessarily inconsistent with a plea denying 
the factum of marriage]; Bansant Ram v. Muham¬ 
mad, 1921 Lah. 326 (327): 4 Lah L Jour 298; 
Mahomed v. Sitaramayyar, (1892) 15 Mad 50 

(52) [Case founded on allegation of fraud—Can¬ 
not be converted into one on basis of implied cove¬ 
nant for title]; Gajapathi Badhika v. Va^udeva, 
(1692) 15 Mad 503 (511): 19 Ind App 179: 6 
Sar 218 P C; BUusah v. Ruppu Rangayan, (1908) 
18 Mad L Jour 662 (668) [Plaintiff decree-holder 
having asserted right to rateable distribution in 
lower Court cannot in appeal demand entire sale 
proceeds]; Sankaralinga v. Poonamalai, (1910) 
6 Ind Cas 423: 8 Mad L Tim 87 [Plaintiff suing 
only for partition cannot in second appeal be per¬ 
mitted to set up new case in nature of easement]; 
Barkhurdas v. Munawar Din, (1910) 7 Ind Cas 
568 (569, 570): 1910 Mad W N 391: 8 Mad 
L Tim 251 [Suit based on alleged completed sale-^- 
Plaintiff not entitled in special appeal to havo suit 
treated as suit for specific performance of con¬ 
tract of sale]; Maikal v. Thambusami , (1914) 

25 Ind Cas 934 (935): 1 Mad L W 853: 1914 
Mad W N 784; Mommad Kutti v. Kizha Kalagot 
Puthiyatath, 1928 Mad 962 (963): 109 Ind Cas 
245; Ohanharaja Baksh v. Ram Harkah, (1916) 
32 ’ Ind Cas 740 (741): 2 Oudh L J 601; 

Sash am Khan v. Savitri, (1913) 19 Ind Cas 547 
(548): 9 Nag L R 38 [Issue in lower Court 
whether mortgage debt has or has not been satis¬ 
fied—piea that occupier has no interest entitling 
him to be joined as party to the suit cannot be 
raised for first time in appeal]; Jagat Pal Singh 
v. Eamam Singh, (1916) 34 Ind Cas 745 (746): 
3 Oudh L J 244: 19 Oudh Cas 166 [Redemption 
su it—Defendant pleading in first Court that he 
had also purchased the equity of redemption— 
He cannot in appeal plead that there has been a 
foreclosure] ; Singheshwar Missir v. Rameehwar 
Jha, (1916) 34 Ind OaB 466 (470) Pat [Plaintiff 
claiming direct possession cannot in appeal allege 
possession through co-sharers]; Ma Min Kyin v. 
Maung \Ya, (1915) 31 Ind Cas 875 (875): 9 
Bur L Tim 58. 

(4) Madho Prasad v. Firm of Ashan Ilahi, 
1921 Jour 26 (8): 5 Lah L Jour 108: 79 Ind 
Cas 977. 

(5) Nurul Ho8sein v. Sheosahai, (1898) 20 
CaJ 1 (6): 19 Ind App 221: 6 Sar 206 P C; 
Nakur Ghunder v. Jodoo Nath, (1875) 24 Suth 
\V R 389 (889). See also Subbien v. Rjimo- 
swami Ohetty, (1903) 26 Mad 368 (364) [Want 
of notice as required by S 39 of the 

covery Act (Madras Act VIII of 1866) should be 
pleaded in the plaint; it cannot be allowed at a 
later stage in appeal]. 
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there arc certain objections such as those relating to the place of suing, or the 
valuation of the suit, that cannot, under the specific provisions of the statute, 
be raised for the first time in appeal (see S. 21 of the Code and S. 11 of the 
Suits Valuation Act, 1887). Such objections therefore cannot be allowed to 
be raised for the first time in the memorandum of appeal. c An objection that 
a declaratory decree cannot be passed with respect to a future right will not 
also be allowed-to be raised for the first time in the memorandum of appeal. 7 

The following are, however, recognised as exceptions to the general rule 
that a new case cannot be raised for the first time in the memorandum of 
appeal:— 

(1) Objections as to jurisdiction apparent on the face of the record. 8 

(2) Pleas going to the root of the case, and which are obvious on the 

face of the record, 9 such as non-joinder of essential parties 10 
or want of notice to quit, u or insufficiency of notice in suits 
for foreclosure. 12 

(3) Questions of law 13 such as a question of limitation 14 or of res 


(6) Maharaja of Jeypore v. Mathra Das, (1910) 

6 Ind Cas 1006 (1007): 78 Pun W R 1910; 
Aukil Ohunder v. Mohvnee Mohan , (1879) 4 Cal 
L Rep 491 (496): 5 Cal 489; Kali Kumar Chat - 
terjee v. Kristo Kishore Poddar , (1870) 14 Suth 
W R 196 (196); Shajan Bibi v. Earsin Dewan, 
(1912) 16 Ind Cas 46 (47) Cal [Case turning 
on S 11 of Suits Valuation Act] ; Wilayat Ali 
v. TJmardaraz, (1897) 19 All 165 (168): 1897 
All W N 33 [Case turning on S 12 of the Court 
Pees Act]; Subah Roy v. Buldeo Singh, (1875) 
24 Suth W R 225 (226); Mi Mi v. Bohan Singh, 
(1916) 33 Ind Cas 595 (595) Rang: 8 Bur 
L Tim 290 [Objection a9 to stamp]; Ohimaji 
Oovind v. Dinkar Dhond Dev, (1887) 11 Bom 
320 (324) : 11 Ind Jur 342 [Reception of in¬ 
admissible document in evidence]; Hridoy Krishna 
v. Prosunna , (1901) 28 Cal 142 (145), (Do.); 
Akbar Ali v. Bhuea Lai, (1881) 6 Cal 666 (670): 

7 Cal L Rep 497: 3 Shome L R 260, (Do.); 

Mohaber Das v. Lalla Roy, (1864) 1 Suth W R 
12 (12), (Do.); Oour Surun Dos v. Kanhia 

Singh, (1865) 2 Suth W R 237 (238), (Do.); 
Luchmeeput v. Moshuriff, (1876) 25 Suth W R 
80 (80), (Do.); Bur Ohunder v. TVooma Soon - 
Auree, (1875) 23 Suth W R 170 (170), (Do.); 
Baij Nath v. Mathura Das, (1910) 6 Ind Cas 
1006 (1007): 78 Pun W R 1910, (Do.); Mi 
Ke v. Nga Kan Gyi, (1909) 4 Ind Cas 1086 
( 1088) : U B R 1907*09 Stamp Act, page 3, 
(Do.); Bishen Singh v. Nathu, (1909) 4 Ind 
Cas 892 (893): 83 Pun L R 1909: 93 Pun W 
R 1909, (Do.). 

(7) Bombay Burma Trading Corporation v. 
Smith, (1893) 17 Bom 197 (220, 221); Maganlal 
v. OovindXal, (1891) 15 Bom 697 (701). See 
also Limba v. Rama , (1889) 13 Bom 548 (551) 
[Objection as to suit being bad under S 42, 
Specific Relief Act not taken in trial Court— 
Appellate Court can't dismiss suit on such objec¬ 
tion ]. 

(8) See generally Note 59 to Section 100:— Moti- 
lal v. Jamnadas, (1864-66) 2 Bom H 0 R 40 
(45); Ramrattan Bhuggat v. Buckullah, (1864) 

1 Suth W R 259 (260) ; AukhU Ohunder Sen 
Roy v. Mohimy Mohun Das, (1880) 5 Cal 489 
(492): 4 Cal L Rep 491; Rajendra Narain 
Chowdhury v. Sati/th Chandra Chowdury, 1924 
Cal 233 (233): 50 Cal 948: 77 Ind Cas 795 
[Point though abandoned in trial Court can be 
raised in appellate Court]. See also Sethu v. 


Venkatarama, (1886) 9 Mad 112 (114); Nagamma 
v. Subba, (1888) 11 Mad 197 (199); Suraj Bhan 
v. Punjab Ootton Press, (1913) 18 Ind Cas 130 
(131): 45 Pun L R 1913: 40 Pun W R 1913 
[Objection as to place of suing cannot be allowed 
unless there is consequent failure of justice]. 

(9) See generally Note 58 to Section 100.—See 
also Trustees of the Land Mortgage Bank v. 
Barbara Elias, (1869) 11 Suth W R 40 (41): 
2 Beng L R A C 212 [Apparent defect in plaint 
—Objection can be raised at any stage]. 

(10) Ohulam Kadir v. Mustakim Khan, (1896) 
18 All 109 (112): 1896 All W N 7. 

(11) Dodhu v. Madhaorao Narayan Oadre, 
(1894) 18 Bom 110 (114); Subba v. Nagappa, 
(1889) 12 Mad 353 (354): 13 Ind Jur 256. 

(12) Madho Per shad v. Oajadhur, (1883) 11 
Cal 111 (118): 11 Ind App 186: 4 Sar 574; 

8 Ind Jur 694: R & J 85 P C. 


(13) See generally Note 56 to Section 100.-— 
See also Ramachandra Balwant Tilak v. Narasimha 
Ohitaman, 1931 Bom 466 470): 33 Bom L R 
590: 133 Ind Cas 839; Jai Narain v. Ramji 
Lal, 1923 Lah 608 (609): 80 Ind Cas 181 ; Safdar 
Ali~ Khan v. Lachman Das, (1878-80) 2 All 554 
(559): 5 Ind Jur 92 [Invalidity of document on 
the ground of registration]; Lakshminarayana 
A!/l/ar v. Packiri Ohettiar, (1925) 88 Ind Cas 392 
(392) Mad; Ramadhin v. Bisheshar, (1915) 37 
Ind Cas 111 (112): 3 Oudh L J 508; Raja 
Makund Deb v. Sri Jagannath Jenamani, 1923 
Pat 423 (429): 2 Pat 469: 4 Pat L Tim 427: 
1 Pat L R 201: 1923 Pat H C C 97: 72 Ind 
Cas 230; BasiMohan Malakar v. Oobinda Chandra 
1914 > 22 Ind Cas 553 (555) Cal: 
®? n ? a Baksh. Singh, 1925 Oudh 
rl L J 306: 88 Ind Cas 127; 

TRftfi w- (1866 > 8 A11 548 (550): 
1886 All W N 179 [Objection as to the validity 

or an award on the ground that it was made 
beyond time can be raised in appeal for the 
urst time]. 

r, Wl n Sunduri v - Mudhoo Chuiider, (1887) 14 

? 1 RA 5 ? 2 o (5 | 7 * ) fc ; v - Koochil Sirdar, 

(1865) 2 Suth W R 45 (45); Oulab Mai v 
Shujawal. (1914) 2» Ind Cas 854 (355): 259 
Pun L R 1914: 171 Pun W R 1914: Karam 


0. 41, B.1, 
Note 12. 
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SCH- 


judicata vS which can be substantiated on the facts already on 
the record. - • ?■ u- 

13. When appellate Court may not interfere with findings of fact.— 

In Bombay Cotton Manufacturing Co. v. Moti Lai, 1 their Lordships of the 
Privy Council observed as follows:— 

“On appeal, the whole case, including the facts, are within the juris¬ 
diction of the Appeal Court. But generally speaking, it is 
undesirable to interfere with the findings of the trial Judge who 
sees and hears the witnesses and has an opportunity of noting 
their demeanour, especially in cases where the issue is simple and 
depends on the credit which attached to one or other of conflict¬ 
ing witnesses. Nor should his pronouncement with respect to 
their credibility be put aside on a mere calculation of probabilities 
by the Court of appeal.” 


In Prasanna Moyce v. Baikunthnath , 2 the Calcutta High Court observed 
as follows:— 


“Two conflicting view-points have to be reconciled, namely, on the one 
hand, the undoubted duty of the Court of Appeal to review the 
recorded evidence and to draw its own inferences and conclu¬ 
sions, and, on the other hand, the unquestionable weight which 
must be attached to the opinion of the Judge of the primary 
Court who had the advantage of seeing the witnesses and noticing 
their look and manner.” 

See also the following cases. 3 (See also Ss. 100 and 103.) 


Baksh v. Abdul Karim, (1912) 14 Ind Cas 1008 
(1008): 146 Pun L R 1912: 81 Pun W R 1912: 
Saraswati v. Pachanna Setti , (1866) 3 Mad H 
C R 258 (259) ; Maung Mya v. Ma Thin Tin, 
1925 Rang 313 (313): 4 Bur L Jour 113: 94 
Ind Cas 611 [Though the issue embodying the 
plea had been abandoned in the trial Court); 
Saluji v. Rajsangji, (1864-66) 2 Bom H C R 162. 
But see Mom v. Oopal, (1877) 2 Bom 120 

(131): 2 Ind Jur 278; Raghunath v. Pareshram, 
(1883) 9 Cal 635 (637): 13 Cal L Rep 89; 
AUmunnissa v. Syed Hossein , (1888) 6 Cal I. 
Rep 267 (269); Delhi Jagannadha Row Pan • 
tulu Oaru v. Brindavanam Seshayya, (1907) 17 
Mad L Jour 281 (282) [Plea of exemption under 
9 14 of the Limitation Act cannot be allowed to 
bo raised in appeal). 

(15) Kanahai Lai v. Suraj Kanwar, (1899) 

21 All 446 (448): 1889 All W N 164; Mugna 
v. Hur Chunder, (1865) 3 Suth W R Act X 
146 (147); Koylash Nath Chand v. Mounahiney 
Dossee, 1863 Marsh 276. 

Note 13. 

( 1 ) 1915 P Cl (2): 29 Ind Cas 229 (280): 
19 Cal W N 617: 17 Mad L Tim 408: 28 Mad 
L Jour 593: 21 Ca) L Jour 528: 17 Bom L R 
455: 2 Mad L W 521: 39 Bom 386: 1915 Mad 
W N 788: 42 Ind App 110 P C. See also Ram 
Proka8h Das v. Anand Das , (1916) 33 Ind Cas 
583 (588): 20 Cal W N 802: 14 All L J 621: 
1916 P C 256: (1916) 1 Mad W N 406: 31 
Mad L Jour 1: 18 Bom L R 490: 3 Mad L W 
556: 24 Cal L Jour 116: 43 Cal 707: 20 Mad 
L Tim 267: 43 Ind App 73 P C; Nandolal v. Pan - 
rhnnan, (1918) 42 Ind Cos 484 (491): 21 Oal 
W N 1076: 26 Cal L Jour 187: 45 Col 60. 


(2) 1922 Cal 260 (267): 49 Cal 132: 66 Ind 
Cas 782: 34 Cal L Jour 384: 25 Cal W N 779. 

(3) Tayammal v. Seshachala, (1863-66) 10 Moo 
Ind App 429 (436, 437) : 2 Sar 139 P C [Appellate 
Court must weigh the whole evidence and come 
to an independent conclusion); Maung Kyi Oh 
v. Ma Thet Pon t 1926 P C 29 (30): 94 Ind Cas 
916: 1926 Mad W N 489: 8 Oudh W N 735: 
4 Rang 513 P C [Judgment of trial Conn not based 
on demeanour of witness but on consideration of 
probabilities of story—Appellate Court is in as 
good a position to form its own conclusion); 
Mohunt Radhika Das v. Bhugwan Das, 1874 
Pun Re No 7 [The appellate Court in a regular 
appeal is as much the judge of the facts as the 
Court of first instance—It can arrive at the oppo¬ 
site conclusion 1; Booh Singh v. Fatta, 1873 Pun 
Re No 28; Hem Chandra Kundu v. Jnanendra 
Chandra Kundu , 1926 Cal 116 (119): 90 Ind 
Cas 624 [Appellate Court must give weight to the 
impression that the witnesses made on the judge 
in whose presence they gave evidence); Nobin 
Chunder Pooahalee v. Bungo Chunder Ohatterjee , 
(1876) 25 Suth W R 363 (364) [It is an error 
in law to disbelieve witnesses believed by the 
original Court in the absence of sufficient grounds 
for doing so] ; Rai Bahadur Harihar Prasad 
Singh v. Maharaja Kssho Prasad Singh, 1925 Pat 
68 (88): 5 Pat L Tim Sup 1: 93 Ind Cas 454 
[Where the opinion of the trial Court depends not 
on the honesty of the witnesses but upon reasons 
which the appellate Court cannot accept, it is 
obviously the duty of the appellate Court to set 
aside the trial Court's finding of fact]; Kaniza 
v. Hasan Ahmad Khan, 1928 Oudh 231 (234): 
3 Oudh W N 114: 92 Ind Cas 82: 1 Luck 71 
(Trial Court’s judgment written by Judge who 
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14. Competency of appeal . —Where leave to appeal has to be obtain¬ 
ed before preferring an appeal, the memorandum of appeal should be accom¬ 
panied by a petition for such leave. 1 An objection as to the maintainabilitv 
of vile appeal should be considered by the Court, though it was not raised in 
the t,rst instance by the respondent’s pleader. 2 See also the following cases. 3 
Where a party has accepted the order of the lower Court as correct and has 
enjoyed the benefit thereof, he will be estopped from appealing against the 
same. 4 (See also Notes under S. 96.) 

15. Consolidation of appeals. —A Court has inherent power to con¬ 
solidate suits or appeals in proper cases. 1 But this cannot be done so as to 
affect the provisions of the Court Fees Act or of this Code. Thus several 
appeals in cases disposed of by one judgment cannot be consolidated so as to 
enable the appellant to pay Court-fee on the value of the consolidated appeals 
and file only one vakalat. 2 Where one decree only was passed in two appeals 
preferred by two sets of defendants against the decree of the trial Court, it 
was held that one second appeal was enough. 3 

16. Stamp on memorandum of appeal.—It has been seen in Note 2 
to S. 149, ante, that the institution of a suit or other proceeding will not be a 
legal institution if the fee chargeable under law is not paid at the time of the 
institution, but that Court, may under the provisions of S. 149, allow the 
payment of the stamp fee at any stage and thus validate the institution. A 
memorandum of appeal which does not bear the proper stamp fee, pre¬ 
scribed therefor is not validly presented, 1 unless the Court allows under S. 149 
the fee to be paid subsequently. 1 '* 

Under S. 5 of the Court Fees Act, 1870, the decision of the Taxing 
Officer as to the Court-fee required is final. Where, however, no such decision 
has been given by the Taxing Officer, the respondent can raise the question at 
the time of the hearing of the appeal, 2 


had not heard witnesses—Appellate Court in as 
good position as trial Court]; Naung Aung Gyaw 
v. Muthiya, 1025 Rang 308 (309): 3 Rang 177: 
89 Ind Cas 361 [Failure of trial Judge to dis¬ 
cuss evidence—Appellate Court can reverse find¬ 
ing] ; Ilariram Isardar v. Mt liar Devibal, 1925 
Sind 16 (16) [Commission evidence—Trial Court 
m no better position than appellate Court]; Mon- 
kee Dumber v. Mookee BhuUundur, (1871) 15 

Suth W R 423 (424) [Appellate Court should 
not interfere with the result of local enquiry ex¬ 
cept upon clear grounds]; Brindabun Bhnrotee 
v. Dhununfoy Narain, (1872) 18 Ruth W R 452 
(453), (Do.); Adam Haji Peera Sfohamed lahack 
V. Sakavath Hussain Akbari, 1923 Mad 103 
(104): 1922 Mad W N 434: 43 Mad L Jour 
199: 31 Mad L Tim 40: 70 Ind Cas 736 
[Demeanour of witnesses is not invariably a safe 
guide to the truth of their evidence]. 

Note 14. 

(1) Balli v. Nandlal, (1916) 33 Ind Cas 773 
(774) All. 

(2) Behary Lai Pandit v. Kedar Nath Mullick, 
(1891) 18 Cal 469 (472). 

(3) Krishnadhan Laha v. Brojendranath Das 
1930 Cal 748 (749): 34 Cal W N 642 [Non¬ 
joinder of non-contesting parties—Appeal held 
maintainable]; Thakur Das v. Radhakishen, ( 1917 ) 
37 Ind Cas 125 (126): 99 Pun Re 1916. 


(4) Banku Chandra Bose v. Marium Begam, 
(1917) 37 Ind Cns 804 (805): 21 Cal W N 232. 

Note 15. 

f 1 ) In re 0 Krtehnaya Chavdrulu . 1930 Mad 
376 (381): 53 Mad 248: 123 Ind Cas 203: 58 
Ma<l L Jour 510: 31 Mad L W 282 F R; Sheo- 
rnm v. Hiraman, 1929 Nag 229 (231) 25 Nag 
L R 183. 

(2) In re Sri Sree Raja Yelugotti Sri Gorind 
Krxshruiyachandruiu Varu Bahadur, Maharaja of 
Venkatagiri, 1930 Mad 376 (381); 53 Mad 248: 

L W 282 203! 58 MSd L J ° Ur 510: 31 Mad 

-i-T 35 £ ?l< wZT: m“„dC« It 

Deputy Collector, Bel - 
lary, (1898) 21 Mad 269 (270). But see Badri 

r^r d A .r ^ al :t (1893) 13 au ^ 


0. 41, E.l, 
Notes 
14-16. 
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Ip order to see which part of the decree is the subject of appeal before 
it, the appellate Court must look at the memorandum of appeal and not the 
stamp fee affixed thereon. 3 Nor, where an appeal memorandum is insufficiently 
stamped, can the Court grant a relief proportionate to the stamp affixed. 4 
As to the amount of fee leviable in appeals, see the Court Fees Act, 1870, and 
the undermentioned cases. 5 ,l 

17. Refund where memorandum is overstamped. —The Court has 
inherent jurisdiction in a fit case to order the refund of excess Court-fee paid 
on the memorandum of appeal. 1 But the Court can only grant a certificate 
to the appellant authorising him to receive back such excess. The appellant 
should thereafter apply to the Collector for refund of the Court-fee. 2 See also 
S. 13 of the Court Fees Act. 

18. Applicability of the Order to other proceedings. —It has been 
held by a Full Bench of the High Court of Madras 1 that the provisions of this 
Order apply also to Original Side appeals. In the undermentioned cases 2 it 
was held that appeals under S. 476-B of the Code of Criminal Procedure 
should also be treated as civil appeals regulated by the provisions of this Order. 

The provisions of this Order apply to proceedings under the N.-W. F. P. 
Law and Justice Regulation (VII of 1901), S. 89 and the Punjab Pre-emption 
Act (I of 1913), S. 29. See also the Agra Tenancy Act (III of 1926), Sch. 2. 


(3) Oheda Lai v. Badullah, (1888) 11 All 35 
(38): 1888 All W N 284: 13 Ind Jur 190. 

(4) littlo Ram v. Ram Narnia, (1868) 10 Suth 
W R 242. But where the appellant has valued 
hiB appeal at a particular amount, he cannot be 
awarded a larger amount, see Mahomed dh v. 
Secretary of State, (1903) 30 Cal 501 (502). 

(5) Tarinee Ohurn v. Taranath Gooho, (1869) 

12 Suth W R 449 [Stamp value may be made up 
by several stamps); Rash Behari v. Srxdhar, 
(1902) 6 Cal W N 687; Brahmayya v. Lakshmx- 
narasimhum, (1893) 16 Mad 810 (311) [Decree 
directing ejectment and awarding mesne profits— 
Court-fees chargeable both on tho land and on the 
mesne profits); Kishori Lal v. Sharut Ohander, 
(1882) 8 Cal 593 (596): 10 Cal L Rop 359: 4 
Shome L R 253 F B [Suit for possession and 
mesne profits is to bo taken as one ontire claim 
and not two distinct ^^cts). Reference under 
the Court Fees Act, 1870—(l® 9 '*) 1® A1 * * 91 

1406): 1894 All W N 124, (Do.): ? he ° a 

v. Mohri. (1899) 21 All 354 (355): 1899 ' *j} 
\V N 96 [Appeal from tho order of a District 
Judge as to the disposal of compensation m a 
land acquisition case must he stamped as an 
appeal from an original decree] ; Reference under 
Court Fees Act. S 5, (1899) 22 Mad 162 (163) 
[Appeal to Governor in Council against decision 
of the Governor-General's agent at Vizagapntam 
and referred by the Government to the High Court 
for disposal, is not chargeablo under the Court 
Fees Act]; Reference under S 28 ot Act VII of 
1870. (1895) 17 All 238 (24°) :: 1895 All W N 
56 [Appeal from order under S 214 of Act VI 
of 1882 (Indian Companies Act) »s Properly 
stamped with a Court-fee of Rs. 2); Ahmad Khan 
v. Madho Das, (1885) 7 All 565 (567) • 1385 
All W N 99 [Decision of dispute under b. Aii-u 
of the Civil Procedure Codo of 1882 Appeal 
from decision— Ad valorem Court-fee payable]; 
Muhammad Malik v. Nirhai Bibi, (1885) 7 All 
761 (763): 1685 All W N 218 [Suit for profits 
—Appeal—Court-fee to be calculated on aggregate 
amount of profits claimed and not separately on 


the profits claimed for each year]; Kamaraja ▼. 
Secretary of State, (1885) 8 Mad 22 (24) [Re¬ 
jection of claim by Forest Settlement Officer- 
Appeal to District Court under S. 10 (2) of 
Madras Forest Act of 1882—Art 17 (6) and 
not Art. 11 (a) of Sch. 2 applied); Kxrty Ohwrn 
v. Aunath Nath, (1882) 8 Cal 757 (758, 759). 
11 Cal L Rep 95 [Suit for partition, separation, 
and Khas possession of that Bhare after separa- 
tion—Art. 17 (6), Sch. 2, Court Fees Act applies]; 
Maiden v. Janakiramayya, (1898) 21 Mad 371 
(372) [Mesne profits subsequent to institution 
of suit left to be determined in execution—No 
Court-fee on such mesne pro; ita]; Rama rarma 
v. Kadar, (1893; 16 Mad 415 (tt®) [Sint for 
redemption and for arrears of rent—Arrears not 
intended to be set oflf against mortgage debt— 
Court-fee should be calculated on both] ; Vasudeva 
v. Madhava, (1893) 16 Mad 326 (327, 328) 

[Suit to redeom portion of mortgage—Court-fee 
should be calculated on the proportionate part 
of the mortgage amount]. 

Note 17. 

(1) Chandra Bari Singh v. Tipan Prasad 
Singh, (1918) 46 Ind Cas 271 (272): 3 Pat L 
Jour 452: 1918 Pat HOC 273. See also 
G H Grant, In the matter of, (1870) 14 Suth 
W R 47. 

(2) See Lalta Prasad v. Shearaj Singh, (1920) 
57 Ind Cas 26 (28): 2 U P L R (All) 180. 

Note 18. 

(1) D Venkatesam Ohetty v. Mothichand GiUab- 
ehand, 1926 Mad 316 (319): 50 Mad L Jour 
190: 93 Ind Cas 293: 49 Mad 291: 24 Mad L W 
571 F B [Overruling 1925 Mad 725). 

(2) Hamid Ali v. Madhu Sudan Das Sarkar, 
1927 Cal 284 (285): 31 Cal \\ N 281: 100 Ind 
Cas 351: 54 Cal 355; SurendraNath Maity v. 
Susil Kumar Ohakravarty, 1931 Cal 604 (605). 
35 Cal W N 775: 1931 Cr Cbb 756: 134 Ind Ca» 
1063: 33 Cr L Jour 88: 59 Cal 68. 
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R. 2. [S. 542.] The appellant shall not, except by leave of 

the Court, urge or be heard in support of any 
b^aZTinopp'ai- ” Mr ground of objection not set forth in the memo¬ 
randum of appeal ; but the Appellate Court, in 
deciding the appeal, shall not be confined to the grounds of objec¬ 
tion set forth in the memorandum of appeal or taken by leave of 
the Court under this rule: 


Provided that the Court shall not rest its decision on auv 

•/ 

other ground unless the party who may be affected thereby has 
had a sufficient opportunity of contesting the case on that ground. 

[1877—S. 542; 1859—S. 334. Cf. S. 100, 0.6, R. 7 and 
O. 8, Rr. 8 and 9.] 


1. 

2 . 




Synopsis. 


New case in appeal. See Note 12 to R. 1. 5. 

Change of case in appeal. See Note 12 6. 

to R. 1. 7 . 

Point not set forth in the memorandum 
of appeal. 8. 

Leave of Court to raise new point. 


Point of limitation. 

Point of jurisdiction. 

“Appellate Court shall not he confined 
.... by leave of the Court.” 
Party affected must have had an oppor* 
tunity of contesting the case. 


Abandonment or waiver—Waiving objec¬ 
tion in lower Court—Effect. See Note 
12 to R. l, ante. 

Appellate Court—Whether can set up a new 
case. See Note 7, Pt. (6). 

Inconsistent pleas. See Notes 12, Pt. (3) 
in R. 1. 

'Objection as to admissibility of a document. 

See Note 12, F.-N. (6) in R. 1. 

1. New case in appeal.—See Note 12 to R. 1. 

2. Change of case in appeal^-See Note 12 to R. 1. 

3. Point not set forth in the memorandum of appeal. —The penalty 
for not raising an objection in the memorandum of appeal is that the appellant 
will not be entitled as of right to urge such an objection at the hearing of the 
appeal' though he can do so with the permission of the Court. 2 


Objection as to joinder of parties and 
causes of action. See Note 12, Pt. (6) 
in R. 1. 

Pleas not allowed in appeal. See Note 12, 
Pts. (1) to (7) in R. 1. 

Plea of law. See Note 4, Pt. (5) and also 
Note 12, Pt. (13) in R. 1. 

Plea of limitation. See Note 5, Pt. (4) 
and also Note 12, Pt. (14) in R. 1. 


Order 41, Buie 2—Note 3. 

(1) Lalta Prasad v. Darshan Singh, 1924 All 
149 (149): 74 Ind Cas 839; Kanshi Ram v. 
Prem Singh, 1926 Lah 11 (12): 26 Pun L R 
240: 89 Ind Cas 879; Rajambal Ammal v. Shan- 
muga Mudaliar, 1923 Mad 11 ( 11 ): 1922 Mad 
W N 481: 70 Ind Cas 653; Somasundaram 
<Jhettiar v. Kanoo Chettiar, 1929 Mad 573 (574)- 
118 Ind Cas 494: 1926 Mad W N 262; Baliram 
•v. Sadaram, 1926 Na? 147 (148): 89 Ind Cas 
1019; Muhammad Shabbir v. Muhammad Jawad, 
(1912) 15 Ind Cas 270 (272) Oudh; Debi Doss 
■v. Tulshi Ram, (1911) 19 Ind Cas 55 (56): 11 
All L J 202; Muhammad Khan v. Bechan Khan 
(1915) 30 Ind Cas 374 (375): 2 Oudh L J 
371; Sasadhar Battacharjee v. Arun Kumar 
Bhattacharjee, (1920) 54 Ind CaB 631 (631) 

Cal; Lai Singh v. Oirdharidas, (1921) 60 Ind 
Cas 263 (263): 2 U P L R (B R) 95; OliuRah 
v. Bachu Lai, (1888) 15 Cal 706 (707); Gour- 


moni v. Jugal Chumder, (1890) 17 Cal 57 (64)- 
Kishen v. Tlurish, (1865) 3 Suth W R 216 
<217); Bhawani Qir v. Dalmardan Qvr, 1881 All 
W N 40 (40) ; Kashmath v. Roy Dwarkanath. 
(18 ™\ 7 ,? ut * W R 61 (62); Ttiak Raj Singh 

V a £ h ^? a -it h T^' n l h ’ (1893 > 15 A11 119 ( 120 ): 

N 14; Bansi Lai v. Ramji Lai, (1898) 
20 Ail 370 (372) : 1898 All W N 75; Buddun v. 
Rampertab, (1876) 25 Suth W R 511 (513); Gan- 

g . a ' v - r Ra ™’ ( 1914 > 22 Ind Cas 403 

(404): 47 Pun L R 1914: 53 Pun W R 1914; 

bhattacharjee v. Arun Kumar, (1920) 
54 Ind Cas 631 (632) Cal; Cunder Nath v. Sir¬ 
dar Khan, (1872) 18 Suth W R 218 (221); Samu 

T' T n e S ? cr n etar V of State for India, 
< ?") 4 , ^ nd CaB H23 (1124); 5 Mad L Tim 
Amocuavana v. Singaravelu. (1909) 4 Ind 
Cas 1118 (1118): 5 Mad L Tim 210. 


(2) Parmanand v. Thikhu, (1915) 30 Ind Cas 


o. 41, R.2, 
Notes 

1—3. 
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Grounds which may be taken in Appeal 


Sen-. 


4. Leave of Court to raise new point. —The Court has under this rule, 
a discretion to permit a new point, not raised in the memorandum of appeal, 
to be raised and argued at the hearing. 1 The leave may, however, be express 
or implied. 1 ' 1 But, unless such permission is taken, the Court will not allow 
such a point to be argued at the hearing. 1 ' 1 ’ The mere fact that the respondent 
has had notice of the fact that the appellant intends to raise such point at the 
hearing cannot dispense with the Court's permission under this rule. 2 

The Court will refuse to permit a new point to be argued where, at the 
time of taking it, the period of limitation for the appeal had expired and 
where the allowing of such a point to be argued would practically amount the 
appellant to set up a new appeal. 3 But where the point sought to be raised 
is involved in the points already raised in the memorandum of appeal 4 or is a 
question of law depending on no new facts except those already on the record 5 
or is a point to which the other side cannot legitimately raise an objection on. 
the ground of surprise, 1 ’ the Court may grant the appellant leave to raise it. 
The ( ourt should, however, grant the permission only on such terms as would 
indemnify the opposite party for the loss caused to him by reason of the 
failure of the applicant to raise the point in time. 7 


817 (817): 121 Pun W R 1915: 57 Pun L R 
1916; Sheodhan v. Balkaran, 1921 All 837 (339): 
43 All 193: 59 Ind Cas 116: 18 All L J 1033; 
Maung Weik v. Shwe Lu. (1900-1902) 1 L B R 
184 (185): Raghoba v. Bhai Rav Singh, (1395) 
8 C P L R 81 (82). 

Noto 4. 

(1) Sec* also .1 It Ram Piari v. Sulfan Bakhsh, 
1923 Lah 115 (116): 3 Lah 382: 77 Ind Cas 
207. , 

(1-a) .5 (tmno Bn v. Maung Tha Yin, 1931 Rang 
314 (315): 135 Ind Cas 328. 

(1-1>) Xu ml K i shore v. Knnee Rum, (1902) 29 
Cal 355 (357) : 6 Cal W N 395 [Especially a tech¬ 
nical point]; Wuzcer v. Noor Ali, (1869) 12 Suth 
W K 33 (34); fiirish Chandra v. Girieh Chan¬ 
dra, (1919) 52 Ind Cas 501 (501) Cal; Kastur 
Bhavani v. Appa, (1880-81) 5 Bom 621 (627): 
Fazal Hussain v. Malik Jinda, (1914) 25 Ind 
Cas 443 (445): 49 Pun Re 1914: 252 Pun L R 
1914: 1G0 Puij W R 1914 [Additional grounds 
none of which woro taken in. the lower appollate 
Court and were sought to be put in at tho eleventh 
hour in second appeal were disallowed]; Basheshar 
Nath v. Kanhya Lai, (1914) 22 Ind Cas 250 
(253): 34 Pun Re 1918: 45 Pun L R 1914; 
Xathu Mai v. Mul Ohand, (1912) 17 Ind Cas 
232 (233): 133 Pun W R 1912: 197 Pun L R 
1912; Hira Singh v. Lahori Mai, (1912) 17 Ind 
Cas 247 (249): 174 Pun W R 1912: 217 Pun 
L R 1912; Basiruddin v. Jogendra, (1922) 64 
Ind Cas 182 (183) Cal; Dori Lai v. Seth Ram 
Oharan Lai, (1918) 44 Ind Cas 415 (416) : 4 Oudh 
L J 708; Nageshar Sahai v. Mata Prasad, 1922 
Oudh 236 (246): 9 Oudh L J 235: 25 Oudh Cas 
189- 69 Ind Cas 730; Hanskuarbai v. Imam Ali, 
1921 Nag 53 (53) : 17 Nag L R 126: 59 Ind Cas 
717: Barkat Ram v. Anant Ram, (1915) 31 Ind 
Cas 632 (633): 185 Pun W R 1915; Lekenath 
Day v. tiara Chandra, (1918) 43 Ind Cas 29 
(30) Cal; Zahur-un-nissa v. Ehuda Yar Khan, 
(1881) 3 All 528 (529): 1881 All W N 18; Bhag- 
wanti v. Jagannath, (1909) 3 Ind Caa 510 (511): 

O All L J 636: Palm Lai v. Daulat Ram, (1910) 

<i Ind Cas 651 (651) : 47 Pun W R 1910; Karottam 


Das v. Kedar Nath, 1916 P C 245 (246): 21 
Cal W N 665: 6 Mad L W 61: 41 Ind Cas 95 T 
P C; Idris v. Jons Skimer, 1918 P C 154: 82 
Pun Re 1919: 45 Pun W R 1919: 56 Ind Cas- 
723 (726) P C; Behari Lai v. Amirchand, 1924 
All 918 (919): 5 L R A Civ 395: 79 Ind Cas 
1029; Balkuram Singh v. Dulari Bal, 1927 All’ 
231 (232): 49 All 55: 24 All L J 920: 97 Ind 
Cas 292. 

(2) Sri Kanta Prasad v. Jag Sah, 1925 Pat 
57 (59): 8 Pat 818: 84 Ind Cas 293: 6 Pat L. 
Tim 327. 


(3) Jiwan Shah v. Fateh Bibi, 1921 Lah 228- 
(229): 3 Lah L Jour 165: 67 Ind Cas 44; Ohhut- 
ta n v. Iluzari Lai, (1915) 30 Ind Cas 22 (23): 
129 Pun W R 1915: 7 Pun Re 1916: 46 Pun 
L R 1916. 

(4) Jamna Prasad v. Balbhaddar, 1923 Oudh. 
147 (148): 25 Oudh Cas 388: 9 Oudh L J 601: 
74 Ind Cas 353. 


(5) Ohhadami Lai v. Syama Charan, (1914) 
22 Ind Cas 12 (13) All [Plea of “res judicata"]; 
Muhammad Ismail v. Ohattar Singh, (1882) 4 
All 69 (70): 1881 All W N 116 F B, (Do.);; 
Krishnan Dyal Oir v. Mahomed Amirul Hussain,. 
(1915) 26 Ind Cas 673 (674): 19 Cal W N 942,. 
(Do.). See also Mahghu Kuar v. Faiydar Kuar, 
1891 All W N 105 (105) [Plea of invalidity of 
remand order]; Mullu Khan v. Than Singh, (1891) 
11 All W N 187 (187), (Do.). 


(6) Ma Daw Thu v. .l/« Diva, (1910) 8 Ind’ 
Cas 990 (991): 3 Bur L Tim 146; Ram Kishen 
TJpadhia v. Dipa Upadhia, (1890) 13 All 580- 
(581): 1891 All W N 166; Jfanifc v. Roshan Lai 
Shorey, 1931 Lah 390 (391): 32 Pun L R 235: 
130 Ind Ca6 644 [Basic question on tho face of the 
pleadings clear]. 

(7) Maung Pe v. Ma Lon, (1911) 11 Ind Cas 
497 (498): 15 Cal W N 766: 8 All L J 739: 18- 
Bom L R 465: 14 Cal L J 15: (1911) 2 Mad W 
N 397: 4 Bur L Tim 153: 88 Cal 629: 6 L B- 
R 18: 10 Mad L Tim 479 P C. 
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5. Point of limitation. —Under S. 3 of the Limitation Act a Court is 
bound to reject a suit or appeal if it is barred by limitation even though the 
bar of limitation may not have been raised in the pleadings. 1 But this 
section does not apply where the plea is not that the appeal before that Court 
is barred by limitation but that the suit or appeal in the lower Court was 
barred by limitation. 2 Hence, unless a plea that the suit or appeal in the 
lower Court was barred by limitation is taken in the memorandum of appeal 
preferred to the higher Court under R. 2, it cannot be urged at the hearing 
of the appeal without the leave of the appellate Court. 3 As a general rule, 
the appellate Court will permit a point of limitation though not raised in the 
memorandum of appeal, to be raised at the hearing of the appeal, where it is 
apparent on the face of the proceedings and does not involve any new question 
of fact. 4 But it will not do so where such a plea involves an investigation of 
further facts. 3 


6. Point of jurisdiction.—A point of jurisdiction not involving an 
investigation into other facts than those on the record will be allowed to be 
raised at the hearing of an appeal, though it was not raised in the memoran¬ 
dum of appeal. Thus a plea as to the jurisdiction of the Court to make a 
reference to arbitration 1 or a plea as to the competency of the Court to grant 
the relief claimed- or a plea of res judicata :: or a plea that the plaint does not 
disclose a cause of action against the defendant 4 can be permitted to be argued 
at the hearing of the appeal. 


7. ‘ Appellate Court shall not be confined .. of the Court.”— 

An appellant is confined to the grounds set forth in the memorandum of appeal 
or taken at the hearing with the permission of the Court. He cannot advance at 


0. 41, E 2 
Notes 
5-7. 


» 


Note 5. 

(1) Ghulam Khan v. Muhammad Hasson, 
(190-2) 29 Cal 167 (185): 29 Ind App 51: 4 
Bom L R 161: 12 Mad L Jour 77: 6 Cal W 
N 226: 8 Sar 154: 25 Pun Re 1902 P C. 

(2) Dattu v. Kasai, (1884) 8 Bom 535 (537). 

(3) Kyin Baw v. Maung Lon, (1903-1904) 2 
L B R 237 (238) ; Venkata v. Bhasyakarlu, (1902) 
25 Mad 367 (378): 29 Ind App 76: 6 Cal W 
N 641: 4 Bom L R 543: 8 Sar 258 P C; Ahmad 
Ah v. Waris Husain, (1893) 15 All 123 (128): 
1893 All W N 47. 

(4) Bechi v. Ashanullah, (1890) 12 All 461 
(464): 1890 All W N 149 F B; Abdullah v. As- 
raf Ali, (1908) 7 Cal L Jour 152 (167); Deo 
A a rain v. Webb, (1901 ) 28 Cal 86 (89): 5 Cal 
W N 160; Balram v. Mangta Das, (1907) 34 Cal 
941 (945, 946): 11 Cal W N 959: 6 Cal L Jour 
237 F B; Bhusen v. Narendra, (1920) 60 Ind 
Cas 280 (282): 32 Cal L Jour 236; Qanesh y. 
Nimbi, (1912) 17 Ind Caa 638 (639): 8 Nag L R 
174; Musst But is a Kner v. Raja Rum Pandey, 
1926 Pat 192 (194): 1925 Pat H C C 343: 92 
Ind Cas 177: 7 Pat L Tim 393: 5 Pat 441; 
Dhanji v. Secretary of State, 1921 Bom 381 (383) : 
45 Bora 920: 23 Bom L R 279: 61 Ind Cas 347. 
But see Shah Muhammad v. Piara Mai, (1911) 13 
Ind Cas 792 (794): 84 Pun Ro 1911: 255 Pun 
W R 1911 [But appellate Court has option of 
refusing to listen to plea of limitation even 
though it can be decided without any further in¬ 
quiry). 

(5) Venkata v. Bhasyakarlu, (1902) 25 Mad 

C.P.C—356 


367 (378): 29 Ind App 76: 6 Cal W N 641: 4 
Bom L R 543: 8 Sar 258 P C; Kedarnath v. 
Mathooranath, (1868) 1 Beng L R A C 17: 10 
Sulli W R 59; Deo No ruin v. Webb, (1901) 28 
Cal 86 (89): 5 Cal W N 160; Bhusan Chandra 
Pal v. Narendra Nath Kocr, (1921) 60 Ind Cas 
280 (282): 32 Cal L Jour 236; Perumuo Goundan 
v. Rama Goundan, (1915) 28 Ind Cas 378 (379): 
28 Mad L Jour 115; Attar Singh v. Allah Din. 
'1913) 18 Ind Cas 445 (447): 126 Pun L R 

1913: 93 Pun W R 1913; Shah Muhammad v. 
Ptara Mai, (1911) 13 Ind Cas 792 (794): 84 
Pun Re 1911: 255 Pun W R 1911; Lajpat Rax 
v. Sohna. 1929 Lah 432 (432): 11 Lah L Jour 
91: 30 Pun L R 296: 115 Ind Cas 71: Wazir 
Chand v. Nathu Ram, 1924 Lah 468 (469): 6 
Lah L Jour 151: 80 Ind Cas 321: Secretary of 
State v. Ananda Mohan Roy. 1921 Cal 661 (67'*) - 
34 Cal I. Jour 205: 66 Ind Cas 287. 


.woie b. 


(1) Girija Nath v. Kanai Lai. (1918) 43 Ind 
Cas 169 (172): 27 Cal L Jour 339. 


num iiww/i v. I'ooran Mai , (1920) 56 In 
Cas 571 (574): 31 Cal L Jour 259: 47 Cal 733 


(3) Brijbasirai 
" r N 10 (11). 
above. 


v. Shiva Tahlu. (1891) 11 All 
See also Foot-note (5), Note 4. 


All Vai\ U * late v *“*«««•• (1699) 21 

Praia} ( 3 ^ V 1 j‘" K 151 F Lachman 

v - Bahadur Singh. (1878-80) 2 All 884 

3ee Soodukhina v. Raj Mohan. 
U® 69) 11 Sulh w R 350 (351) [Such U plea 
does not raise a question of jurisdiction]. 
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O. 41, R.2, 
Note 7. 


SCH. 


the hearing a point not so raised or taken. But the appellate Court is not 
confined in deciding the appeal to the points so raised or taken. It is entitled 
to base its decision on grounds neither set forth in the memorandum of 
appeal nor taken with the leave of the Court. 1 - Thus it can suo motu raise a 
point of limitation 2 or of jurisdiction 3 apparent on the face of the record and 
decide the appeal on that point. "Where alternative grounds of appeal are 
raised, it can go into questions which are admitted for the purpose of an alter¬ 
native argument and give a finding against the appellant. 4 But a party can¬ 
not claim, as of right, that the Court must exercise power given under this 
rule/' 

The power given to the appellate Court under this rule does not extend 
to tlie making out a new case for either party and to grant them relief on that 
basis 0 or to go behind a finding of fact which is accepted by the appellant 7 or 
to interfere with a part of the decree which is not appealed from. 8 Thus in an 
appeal by the defendants where there is no cross-objection by the plaintiff the 
appellate Court cannot, while dismissing the appeal, enlarge the relief granted 
1o the plaintiff by the lower Court.® The Court will not also be justified in 
taking up a new question under this rule unless there can be no reasonable 
doubt on the record that the evidence on the new point had been completely 
given on both sides or the point is a pure question of law and it is expedient 
in tin* interests of justice to consider and decide it. J| " An appellant can give 


Not© 7. 

(1) Thakuri v. Kundan , (1895) 17 All 280 
(281): 1895 All W N 69. See Gauri Shankar 
v, Abbas Beg, (1918) 46 Ind Cas 12 (12, 13): 
5 Oudh L J 165. 

(2) Mozaffer v. Qirish, (1868) 1 Beng L R A 
<' 25: 10 Suth W R 71. 


(3) Jwala Prasad v. Salig Ram , (1891) 13 

All 575 (576): 1891 All W N 158; Poran Sookh 
v. Parbutty, (1877-78) 3 Cal 612 (615. 616): 1 
Cal L Rep 404: 2 Ind Jur 861 [Illegality of 
decree]. But see Rukmani v. FoodunKoomarec, 
(1875) 23 Suth W R 408 (409) [Objection to 
jurisdiction not raised in first Court—Suit tried 
on merits—Appellate Court cannot of ita own mo¬ 
tion raise issue as to jurisdiction but appeal must 
be heard on merits]. 


(4) Ram Das v. Mt Panna Devi, 1921 L»h 
201 (202): 5 Lah I# Jour 117: 84 Ind Cas 1039. 

(5) Bansidhar v. Sita Ram, (1891) 13 All 381 
<382, 383): 1891 All W N 147. 


I hmad Ohowdhury v. Ganga Charan Ghost, 
1905) 9 Cal W N 460 ( 463 ): 1 Cal L Jour 
16- Brojo Sunder Hitter v. Fatick Chunder Roy, 
1872) 17 Suth W R 407 (408); Laloo IIundal 
r. Bhoboon Mohan, (1872) 17 Suth W R 861 
362): Luekhee Dossee v. Mahomed Afzul, (1865) 

1 Suth W R 2 (3); Eashinath v. Duarkanath, 
1867) 7 Suth W R 61 (62); Sreenath v. Lwfc- 
'eeVarlin, (1875) 24 Sutk W J 268 6 g j 
?nzal Rahi v. Muhamad Jan, (1913) 18 Ind Cas 
■95 (795): 79 Pun L R 1913: 76 Pun W R 
.913; Asanand v. Mahmad, 1927 Lah 96 (96). 

Lah L Jour 542: 26 Pun L R 840: 92 Ind Cas 
41: Ram Rakha Mai v. Devi Das, 
to No 89' 17 Pun L R 1906: 123 Pun W R 
905 • Narano Mahapatro v. Sri Ramachandra 
la^daraja Deo “truf 1925 Mad 357 (867): 80 
nd Cas 724; Rlikka Pakrammar y.Kutli Kun- 
amad (1894) 4 Mad L Jour 14 (16): 17 Mad 
^ Bashestar Nath v. Devi Pershad , (1913) 19 
nd Cas 411 (416): 20 Pun Re 1913: 101 Pun 
V R 1913 : 185 Pun L R 1913; Abdul Qadir v. 
mam Din, 1927 Lah 231 (233): 9 Lah L Jour 
65- 28 Pun L R 138: 104 Ind Cas 418; Nathu 
>irdgi v. Umad Mai, (1909) 1 Ind Cas 456: 
o qfj. 1A R nm T , R 7 6 8 - 


(6) I rangowda v. Seshappa, (1893) 17 Bom 772 
(773, 774); Musat Thakri v. Gurdit S*ngn ttne- 
wan Singh, (1913) 19 Ind Cas 253 (253) : 57 
Pun W R 1913: 120 Pun L R 1913 [Suit for 
possession against Hindu widow by reversioner on 
CTonnd of unchastity—Suit cannot be decreed on 
basis that the widow had in effect re rnarned the 
paramour] ; Shivabasava j. f angappa. (1905) 29 
Bom 1 (12): 8 Cal W N 865: 1 All L J 637. 6 
Bom L R 770 P C; Official Trustee v. Krishna- 
chunder, (1886) 12 Cal 239 (245): 12 Ind App 
166 : 4 Sar 657: 9 Ind Jur 399 P C: No\vbut 
Singh v. 3fs< Lad Eooer, (1873) 5 N W P H C 
102: Waradfifchai v. Bhaiji, 1891 Bora P J 
191; Harendra Kumar Bose x. Khemada Kinkar 
Rag, 1927 Cal 86 (87): 44 Cal1 L Jour 282: 98 
Ind Cas 835; Junendra Mohan Sen v. Han Ram 
ltabha, (19)7) 40 Ind Cns 467 (468) Cal; Sujjad 


(7) Wadhawa Singh v. Sunder Singh, 1921 
Lah 184: 59 Ind Cas 689 (690): 39 Pun W R 
1921: 44 Pun L R 1921; Ealee Das v. Khxroda, 
iS7l) 16 Suth W R 300 (301). 


(8) Diaarkanath v. Mohima C7(iornn, vl911) 9 
Ind Cas 121 (122) Cal. 


(9) Apee v. Heera Nand, (1870) 2 N W P 44. 

(10) Vemi Reddi v. NaUappa Reddi, (1920) 57 
Ind Cas 800 (803): 11 Mad L W 611: AUahdin 
v. Fatehdin, (1918) 45 Ind Cas 101 (101): 81 
Pun Re 1918: 54 Pun W R 1918: 27 Pun L R 
1918 [Point of law can be raised by appellate Court 
suo moto]. 
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up any of the grounds of appeal at the hearing 11 ' and the appellate Court is O- 41» R-2, 
hound to give a decision only on those pleas which are urged and argued. 12 Notea 

8. Party affected must have had an opportunity of contesting the case. 

—Although an appellate Court can under R. 2 decide the appeal on a point 
not raised in the memorandum of appeal or raised at the hearing of the appeal 
with the permission of the Court, it cannot do so unless it gives an opportunity 
to the party affected thereby, to contest the case on that point. 1 


R. 3. [S. 543.] (1) Where the memorandum of appeal is 

Rejection or amend- not drawn up in the manner hereinbefore 
anent of memorandum. p rescr p) C d, it may be rejected, or be returned 

to the appellant for the purpose of being amended within a time 
to be fixed by the Court or be amended then and there. 

(2) Where the Court rejects any memorandum, it shall 
record the reasons for such rejection. 

(3) Where a memorandum of appeal is amended, the 
Judge, or such officer as he appoints in this behalf, shall sign or 
initial the amendment. 

[1877—S. 543; 1859—S. 336. Cf. 0. 7, Rr. 10 to 13.] 

Local Amendments. 

ALLAHABAD. 


Substitute' the following for sub-R. (1) of R. 3: — 

“3. (1) Where the memorandum of appeal is not drawn up in the manner 
hereinbefore prescribed, or accompanied by the copies mentioned in R. 1 (1), 
it may be rejected, or where the memorandum of appeal is not drawn up 
in the manner prescribed, it n.av be returned to the appellant for the pur¬ 
pose of being amended within a time to be fixed by the Court or be amended 
then and there.” 


IBOMBAY. 


0.41, R. 3. 


After R. 3, the following rule shall be inserted, namely:— 

“3-A. Where an appellant applies for delay to be excused, notice to show 
cause shall at once be issued to the respondent and the matter shall be finally 
decided before notice is issued to the Court from whose decree the appeal 
is preferred under R. 13.” 

OUDH. 

For the existing R. 3 (1), substitute the following: — 

”3. (1) Where the memorandum of appeal is not drawn up in the manner herein¬ 
before prescribed, or accompanied by the copies mentioned in R. 1, sub-R, (1), 


(11) Hirda v. Muhammad Abdul Hanson Khan, 
(1915) 30 Ind Caa 207 (208): 2 Oudh L J 
335. 

(12) Raja v. Salabat, 1921 Lah 229 (231): 3 
Lah L Jour 26: 66 Ind Cas 935. See however 
Dada Vr.lad v. Bavasha Valad, (1S69) b Bom II C 
(A C) 9 [Appellate Court is not justified in hold¬ 


ing that a point has been abandoned merely because 
the vakil haB not argued it]. 


o. 

(1) Shripuja v. Eanhayalal , (1919) 53 Ind Cas 
947 (949) : 15 Nag L R 192 [Full opportunity 
given to the parties to argue the point—Appellate 
Court can base its decision on the point]. 
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Notes 

1 — 2 . 


Rejection or Amendment of Memorandum Schj. 

it may be rejected, or where the memorandum of appeal is not drawn up in 

the manner prescribed, it may be returned to the appellant for the 

purpose of being amended within a time to be fixed by the Court or be 
amended then and there.” 


' <*n r Jected ' 4 - Scandalous matters. 

2 . Or be returned to the appellant for 5. Reasons for rejection. 

the purpose of being amended.” 6. Appeal 
3 Defect of parties. 7. Second appeal . 


Appellate Court has same powers as trial Court. See Note 1, Pt. (2) and S. 107. 

1. May be rejected”.—The power to reject a memorandum of 
appeal under this rule, is limited to cases where it is defective 
m point of form or in respect of the grounds which it must contain. 

t cannot lie interpreted as enabling the Court to reject a memorandum of 
appeal on the ground that it is insufficiently stamped 1 or on the ground that 
it is barred by limitation. 1 ' 1 But independently of the provisions of this rule, 
tlie Court can, under 0. 7, R. 11 read with S. 107, reject an appeal if it is' 
not sufficiently stamped provided that an opportunity is given to the appel¬ 
lant to make good the deficiency and he fails to do so within the time fixed. 2 
See S. (2), Cl. (2). Note 13; 0. 7, R. 11, Notes 6 and 11 and 0. 7, R. 13, ante* 

The rule does not impose any duty on the appellate Court to examine 
every memorandum of appeal immediatelj' on presentation, and add proper 
parties if the appellant neglects to do so. 3 

The Court can exercise its power of rejecting a memorandum of appeal 
under this rule at any stage* though, as a general rule, the proper time to do- 
so would be the time of its presentation and not after it has been admitted. 5 

2. ‘‘Or be returned to the appellant for the purpose of beingr 

amended”.—Where the memorandum of appeal consisted of two documents, 
one, in the vernacular, containing the names of parties, and signed by the 
appellant, and the other in English containing the grounds of appeal but not 
signed by the appellant, it was held that the defect, if any, could be remedied 
by an amendment under this rule. 1 A memorandum of appeal which merely 
states that the proceedings of the lower Court are irregular and contrary to 
law is too vague and general and requires amendment before the appeal can 
be heard. 2 In this rule there is no limitation as to the time or stage when the 


Order 41, Buie 3—Note 1- 

(1) Achut Ramchandra v. Nagappa, (1914) 21 
Ind 0«8 337 (337): 15 Bom DR 902: 38 Bom 
41: Jai Singh Oir v. Sita Ram Stngh, 1923 
All 349: 74 Ind Caa 757: 21 All L J 333: 4 
L R (All) Civ 188. 

(1-a) Farzand Ali v. Abdul Hamid, (1921) 60 
Ind Caa 493 (495) Pat. 

(2) Anund v. Doorga, 1864 Suth W R Mia 4. 

(3) Fakir Ohand v. Municipal Committee of 
Hazro, (1913) 18 Ind Caa 37 (39): 59 Pun Re 
1913: 88 Pan W R 1913: 55 Pun L R 1913. 


(4) Damodar Das v. Oopal Ohand, (1885) 7 All 
79 (85): 1884 All W N 303; Jaffer Hossein V. 
Muhammad Amir. (1669) 4 Bcng L R App 103: 
13 Suth W R 351. 

(5) Bharut v. Issur, (1867) 8 Suth W R 141; 
Oopee Bullub v. Ooluck, 1864 Suth W R 135. 

Note 2. 

(1) Karman v. Bishna, (1920) 55 Ind Caa 
24: 2 U P L R (Lah) 49. 

(2) Ooree Monee v. Juggut Jndro, (1866) 11 
Moo Ind App 1 (2): 2 Snr 207 P 0. 
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memorandum of appeal may be returned for amendment. 3 But whenever a 
memorandum of appeal is returned for amendment the Court should fix a time 
for its representation. 4 

A memorandum of appeal from the preliminary decree can be amended 
so as to constitute an appeal from the final decree also. 5 

3. Defect of parties.—Where the respondent is wrongly named 
owing to a clerical error in the decree, the mistake is not a fatal one but can be 
rectified. 1 A single appeal by different persons having different defences and 
reasons for appealing is irregular. 2 As to whether an appeal filed against 
-a dead person can be rectified by adding the legal representatives, see S. 153, 
Note 5 and 0. 1, R. 10 and also the case cited below. 3 

4. Scandalous matters.—Where a memorandum of appeal contains 
irrelevant and scandalous allegations which are separable from the rest, a Court 
of appeal should not reject it, but should either expunge the objectionable part 
or return the memorandum of appeal for amendment, and refuse to receive it 
back until such part is struck out. 1 The Court will return a memorandum of 
appeal making allegations of partiality against the Judge from whose decree the 
appeal is sought to be filed, and order the objectionable matter to be expunged 
therefrom. 2 See also Notes 2 and 6 to 0- 6, R. 16, ante. 

5. Reasons for rejection.—A Court rejecting a memorandum of appeal 
under this rule should record its reasons for such rejection. 1 

6. Appeal.—An appeal will lie from an order rejecting a memo¬ 
randum of appeal if it amounts to a decree. As to the question whether it 
amounts to a decree, see Note 13 to S. 2, sub-S. (2), ante, and the case cited 
below. 1 

A rejection of a memorandum of appeal on the ground of limitation 
amounts really to a dismissal of the appeal under R. 11, infra , and is, there¬ 
fore, appealable. 2 

7. Second appeal.—An order returning a memorandum of appeal 
for presentation to the proper Court is appealable as an order, and hence under 


(8) Damodar v. Qopalchand, (1884) 7 All 79 
(85) : 1884 All W N 303. 

(4) Japan Nath v. Lalman, (1876) 1 All 260 
(261). See also Sheo Partab v. Sheo Oolam, 
(1880) 2 All 875 (876) [Memo of appeal return¬ 
ed for making up deficiency of Court-fee for— 
•Court must fix n time for the representation of 
the appeal]. 

(5) Madu Sudan Kundu v. Chhalimaddin A ham- 
mad, 1928 Cal 167 (168): 106 Ind Cas 128. 

Note 3. 

(1) Qolapdi Meah v. Poorna Chandra Datta, 
(1917) 41 Ind Cas 37 (38): 21 Cal W N 774: 
27 Cal L Jour 129. 

(2) Tlodfjes v. Delhi arid London Bank, (1901) 
5 Cal W N 1: 23 All 137: 27 Ind App 168: 2 
Bom L R 971: 7 Sar 767: 10 Mad L Jour 279 
P C. 


(3) Ifi Ein Zi v. Jfi Ni, (1913) 21 Ind Cas 
306 (307): 1 U B R 175. 


Note 4. 

(1) Zamindar of Tuni v. Bennayya, (1898) 22 
Mad 155 (158, 161): 8 Mad L Jour 304: In re 
Clive Durvant, (1891) 15 Bom 488 (489). 


v i.) Ad j/i intittr 0 / / uni v 
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Mad 155 (159): 8 Mad L Jour 304. 


Note 5. 

(1) Rudra Prasad v. Baij Nath , (1893) 15 
All 367 (371): 1893 All W N 115; Raghunath 
V. Xilu, (1*85) 9 Bom 452 (454); Jugseg Sahay 
v Knxeenath, 1 Ind Jur O S 121. 


Note 6. 

(1) Swamy Dayal v. Asghari Ehanam, (1900) 
3 Oudh Cas 234. 

(2) Farzand Ali v. Shieleh Abdul Hamid, (1921) 
60 Ind Cas 493 (495) Pat. 
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Soh. 


0-41, R. 3, S. 102, sub-S. 2 no second appeal lies therefrom. 1 In the undermentioned 
Note 7 . ease the High Court in second appeal refused to convert an order rejecting a 

memorandum of appeal into one returning it for amendment. 2 The High 
Court in second appeal can interfere with the discretion of a lower appellate 
Court in admitting or refusing to admit an appeal after the expiry of limitation, 
where the lower Court has exercised its discretion arbitrarily and not accord¬ 
ing to legal principles. 3 See also Note 16 to S. 100, ante. 


0. 41. R. 4, 
Note 1. 


R. 4. [S. 544.] Where there are more plaintiffs or more 

defendants than one in a suit, and the decree 2 
appealed from proceeds on any ground com¬ 
mon 3 to all the plaintiffs 4 or to all the 
defendants, 5 any one of the plaintiffs or of the 
defendants may appeal from the whole decree, 
and thereupon the Appellate Court may reverse or vary the 
decree in favour of all the plaintiffs or defendants, 6 as the case 
may be. 


One of several plain 
tiffs or defendants 
may obtain reversal 
of whole decree where 
it proceeds on ground 
common to all. 


[1877— S. 544; 1859—S. 337.] 

1. Scope and object of the rule. 

2. Decree. 

3. “Common ground.” 

4. Ground common to all the plaintiffs. 

5. Ground common to all the defendants. 

6. May reverse the decree in favour of 

all the plaintiffs or defendants. 

7. Failure to file cross objections. See 

Notes to Rr. 22 and 33, infra. 

8. Death of one of several appellants in 


a case where the decree appealed from 
proceeds on a ground common to all 
of them. 

9. Application for execution by non¬ 
appealing parties and the limitation 
therefor. 

10. Court-fee. 

11. Review. 

12. Revision. 


Abatement. See Note 8. Note 3. ) 

Appeal by some—Variation in favour of aU. Ex parte decree. See Note 2. 

See Note 6. Rules 4 and 33 distinction between. See 

Decree proceeding on common ground. See Note 1. 

1. Scope and object of the mlej —The general rule is that, on an 
appeal by one of several plaintiffs or defendants, the appellate Court can 
reverse or vary the decree of the trial Court only in favour of the party ap¬ 
pealing. This rule and R. 33 provide exceptions to the general rule, 1 and 
give the Court ample power to make the appropriate order needed in the 
interests of justice. 1 '" While R. 33 of this order provides that the appellate 


Note 7. „ a 

(1) Kunhi Eutti v. Achotti, (1891) 14 Mad 

462 (464). 

(2) Bussunt v. Zalem, 1864 Suth W R 386. 


C R 397. 


Order 41, Rule 4—Note 1. 

(1) ilaha 3 fangal Rai v. Eishun Kandu, 1927 
All 311 (313): 100 Ind Cas 346. 


(8) Parvati v. Oanpati, (1898) 23 Bom 518 
(517): Ohunder Doss v. Boshoon Leu, (1881) o 
Cal 251 (253): 11 Cal L Rep 177: 6 Ind Jor 
358: Surbhai v. Raghunathfi, (1873) 10 Bom H 


(1-a) Debendra Na rain Singh v. Narendra 
Narain Singh, (1920) 54 Ind Cas 636 (641): 
30 Cal L Jour 417: 24 Cal W N 110. 
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Court has power to make the proper decree even in cases where the appeal 
is as to a part only of the decree, 2 this rule provides that where a decree 
proceeds upon a ground common to all the plaintiffs or defendants, any one 
of the plaintiffs or the defendants may appeal from the whole decree, and 
thereupon the appellate Court can reverse or vary the decree in favour of all 
the plaintiffs or the defendants, as the case may be. 3 In such a case the appeal 
by one is virtually treated as an appeal on behalf of all, though they may not 
be parties to the appeal. 4 The rule therefore will not apply where the appeal 
is directed only against that portion of the decree which affects the appellant. 4 '* 
or where the appealing plaintiff or defendant cannot, under the circumstances 
of the particular case, be considered as appealing on behalf of the non-appeal¬ 
ing plaintiffs or defendants, e.g., where one of the defendants appeals on his 
own behalf and impleads the non-appealing defendants as respondents. 4 "* 
A decree passed by the appellate Court does not, as a matter of course, enure 
to persons who have not joined in the appeal merely because the lower Court’s 
decree has proceeded on a common ground. The rule will apply only where 
the Court consciously decides to apply it. 4 " c The policy of the rule is, firstly, 
to give the appellate Court full power to do justice to all parties, whether 
before it or not, provided the whole case is gone into at the instance of the 
parties representing all the necessary contentions in the case, 5 and, secondly, 
to prevent contradictory decisions in the matter in the same suit. 6 

The rule does not become inapplicable merely because the non-appealing 
defendant has, in the meanwhile, obeyed the lower Court’s decree 7 or because 
he has separately appealed from the same decree and has failed in his appeal. 8 
But the rule has no application where there are several suits, the decree in 
each of which, proceeds on a ground common to the defendants in all the 


(2) Debendra Narain Singh v. Narendra 
Narain Singh , (1020) 54 Ind Cas 636 (641): 30 
Cal L Jour 417: 24 Cal W N 110. 

(3) See Ambica Charan v. Sasi Tara Debi, 
(1915) 30 Ind Cas 868 (869): 22 Cal L Jour 
61. 

(4) Abdul Rahiman v. Maidin Saiba, (1896) 
22 Born 500 (508). 

(4*a) Venkata Narasimha Appa v. Mol Rafu 
Lakshmi Venkayamma, (1910) 5 Ind Cas 102: 
7 Mad L Tim 296; Nalcur Ohunder v. Judoo 
Nath, (1875) 24 Suth W R 389; Ram Chunder 
v. Omara Chum, (1872) 18 Suth W R 26 (27); 
Mangli v. Pohu, 1926 Lah 303 (303): 8 Lah L 
Jour 132: 27 Pun L R 249: 94 Ind Cas 557; 
V enkatakrishnayya v. China Veera Reddi, 1928 
Mad 1144 (1146): 116 Ind Cas 824; Cyan Singh 
v. Ata Husain, 1921 All 56 (57, 58): 43 All 
320: 19 All L J 83: 60 Ind Cas 817; Ambica 
Charan v. Sasitara, (1915) 30 Ind Cas 868 

(869): 22 Cal L Jour 61; Jogendra Nath Roy 
Ohaudhury v. Rajendra Nath Rai Chaudhuri, 
(1921) 63 Ind Cas 95 (97) Cal [Appellant 
valuing the appeal for a sum representing the 
amount decreed against him alone—Such an 
appeal is not one against the entire decree at 
all] ; Ramachandra v. Narayana, (1917) 42 Ind 
Cas 972 (974): 1917 Mad W N 808: 22 Mad 
L Tim 480: 7 Mad L W 10; Debi Sahai v. 
Tarachand, (1918) 44 Ind Cas 135 (137): 44 
Pun W R 1918: 22 Pun L R 1918; Ohedalal v. 
Badullah, (1889) 11 All 85 (39, 40): 1888 All 
W N 284: 13 Ind Jur 190 [The fact that Court- 


fee is paid as on an appeal against the entire 
decree is immaterial] ; Hira Singh v. Mohar Singh, 
(1911) 12 Ind Cas 605 (606): 2 Pun L R 
1912: 228 Pun W R 1911 [It was held in the 
case that the non-appealing parties were satisfied 
with the decree against them] ; nari v. Daulata, 
1897 Bom P J 419 (421). 

(4-b) Ookalchand v. Hukkam Chand Nathumal, 
(1916) 34 Ind Cas 714 (715, 718): 109 Pun 
W R 1916: 154 Pun L R 1916: 70, 71 Pun 
Re 1917: Hira Singh v. Mohar Singh, (1912) 
12 Ind Cas 605 (606): 2 Pun L R 1912: 228 
Pun W R 1911 [In this case it was held that 
the other defendants were satisfied with the lower 
Court’s decree]. 

(4-c) Vasu v. Thekkeddath VeetU, 1926 Mad 
991 (994): 51 Mad L Jour 282: 1926 Mad W 
N 763: 97 Ind Cas 551. 

(5) Artho Rama v. Artho Padhi, (1913) 20 
Ind Cas 952 (954): 14 Mad L Tim 177: 1913 
Mad W N 687: 25 Mad L Jour 248. 

(6) Ram Tahal Singh v. Sukhesivar Regain , 
(1916) 35 Ind Cas 547 (548): 1 Pat L Jour 
143; Dhuttaloor Subbayya v. Padigantam Sub- 
rayya, (1907) 30 Mad 470 (472): 17 Mad L 
Jour 119: 2 Mad L Tim 104 F B. 

(7) Madhavan v. Valia Nambidi, (1908) 18 

Mad L Jour 39 (41). 

(8) l8hardat v. Musai, (1915) 31 Ind Cas 
886 (888) AH. 
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Grounds common to all or Plaintiffs or Defendants 


suits,- unless such suits are consolidated. 10 Nor will the rule apply where the 
plaintiff who appeals has no locus standi to appeal. 11 Where, for a suit under 
S - 92 of the Code, the consent of the Advocate-General has been given to 
three persons, they all constitute in the eye of the law, one plaintiff and there¬ 
fore one of them alone cannot appeal so as to make, this rule applicable. 12 

W here a decree is passed against two defendants on a ground common 
to both and one of them appeals against the decree while the other files cross- 
objections to the decree the appellate Court can transpose the latter defendant 
as an appellant and decide the appeal in his favour. 13 

Where there are several respondents before the lower appellate Court 
any one of them may maintain the second appeal on behalf of all under this 
rule but he cannot represent a person who was not a respondent in the lower 
appellate Court-. 14 Nor can a person not a party to the first appeal prefer 
a second appeal under this rule. 14 "* 

The rule applies also to a cross-appeal by respondents. 15 

2. “Decree”.—A decree may be reversed under this rule in favour 
of all the defendants even if some of them allowed the decree to be passed 
cx parte against them, provided the other conditions laid down in the rule 
are satisfied. 1 But where a decree is passed against some of the defendants 
on confession of judgment, the decree cannot be reversed in their favour under 
this rule. 2 

3. “Common gTOund.”--It is essential for the application of this 
rule that the decree appealed from should have proceeded on a ground 
common to all the plaintiffs or defendants. Otherwise the appellate Court 
has no jurisdiction to reverse or vary the entire decree except on the appeal 
of all the plaintiffs or defendants. 1 Further, the rule does not apply unless 


(9) Appu Rau v. Ratnam, (1890) 13 Mad 249 
(252); Gobind Ram v. Musst Pali, (1919) 53 Ind 
Cas 883 (884): 116 Pun Ro 1919; Gayan 

Singh v. Ata Hussain, 1921 All 56 (58): 43 

All 320: 19 All L J 83: 60 Ind Cas 817 [Com¬ 
bination of several decrees against several defend¬ 
ants—Rulo does not apply]. But see Shaikh 
Nagar v. ShuritooUah, (1873) 20 Suth W R 
77 (77). 


(10) Amarsangji Indrasangji v. Desai Umed, 
1925 Bom 290 (291) : 27 Bom L R 91: 86 Ind Cas 
31 [Several appeals —Rule docs not apply unless the 
appeals are consolidated]; Bipin Ohandra Chat- 
terji v. Dawan Singh, 1925 Oudh 732 (73o) : 
2 Oudh W N 894: 91 Ind Cas 121, (Do.); Appa 
Rau v. Ratnam, (1890) 13 Mad 249 (252), (Do.). 


(11) Chiigato Khun v. Wasil Khan, (1910) 6 
Ind Cns 496 (497): 21 Pun L R 1910: 132 Pun 
W R 1910. 


(12) Zafar AH v. Jai Lai, 1927 Lah 382 
(383): 100 Ind Cas 838. 

(13) East Indian Railway Oo v. Lala Janki 
Prasad, 1924 All 605 (609): 5 L R All (Civ) 
586: 80 Ind Cas 737. 

(14) Deo Gopal Savant v. Vasudcv Vithal 
Savant, (1887) 12 Bom 371 (375): 13 Ind Jur 
27. 


(14-a) Raghulal v. Babu Ariun Singh 1931 
,\U 766 (767): 1931 All L J 271: 132 Ind 


Cas 205 [Person, not party to first appeal, can¬ 
not prefer second appeal]; Jugunnath Ohatterjee 
v. Gordon Stuart £ Go, (1866) 6 Suth W R 36 
(37). 


(15) Debendra Narayan Singh v. Narendra 
Narayan Singh, (1920) 54 Ind Cas 636 (641): 
30 Cal L Jour 417: 24 Cal W N 110. 

Note 2. 

(1) Ram Tahal Singh v. Sukheswar Regain, 
(1916) 35 Ind Cas 547 (548): 1 Pat L Jour 
143; Sreenat Ohowdhry v. John James Grey, 
(1870) 13 Suth W R 114 (116); Dukhee Kant 
Sein v. Ramdeyal Dos, 2 Hay 288: Marsh 281; 
Ram Lochun v. Nittya, (1869) 12 Suth W R 
211 (211, 212). But see per Seshagiri Ayyar, J 
in Periakrishnaswami Naik v. Aiyappa Naick, 
(1914) 24 Ind Cas 924 (926): 1 Mad L W 376. 

(2) Malik Fateh Muhammad v. Fateh Muham¬ 
mad Khan, (1913) 18 Ind Cas 758 (760): 80 
Pun L R 1913: 109 Pun W R 1913. But see 
Khajah Salauddin v. Mt Afzal Begam, 1925 Cal 
23 (26): 28 Cal W N 963: 89 Cal L Jour 590: 
84 Ind Cns 68 (A judgment-debtor who did not 
appcai but who filed an application in the lower 
Court consenting to the decree being executed as 
against him on which no order was passed can 
be given the benefit of tho appeal preferred by 
other judgment-debtors]. 

Note 3. 

(1) Munawar Ali v. Jagmitan Ram, 1927 All 
177 (178): 99 Ind Cas 280; Viswanath v. 
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the lower Court's decree proceeds on a common ground and not where the 
appellate' Court wishes to proceed on a common ground and reverse or vary the 
dower Court’s decree in favour of all the parties. 1 It is not necessary that all 
the grounds- upon which the lower Court proceeds should be common to all 
■the parties. It is enough if it proceeds on any ground common to all the 
plaintiffs or defendants. 2 It is not also necessary that all the defendants 
should claim an interest in the property affected by the decree. 3 The rule will 
apply when the defendants put forward a common defence as against the 
plaintiff, although they dispute each other’s rights. 4 

In applying this rule, the Court is entitled to consider the ground or 
finding upon which the judgment or decision is based, and not merely the 
operative portion of the decree. 5 

4 - Ground common to all the plaintiffs.—Where there are several 
plaintiffs and the suit is dismissed on a ground common to all of them the 
appellate Court may reverse the decree in favour of all the plaintiffs although 
only some of them have appealed. 1 A and B the alleged reversioners of one 
F sue X for possession. The suit is dismissed as time-barred. A alone 
appeals and the appellate Court comes to the conclusion that the suit is not 
time-barred. The appellate Court can reverse the decree in favour of B 
also although he had not joined in the appeal, inasmuch as the lower Court’s 
decree proceeded on a ground common to both A and B, namely that the suit 
was time-barred. 2 

Though an application for commutation of rent under the Bengal 
Tenancy Act must be made by all the landlords, an appeal by some only of 
the landlords in such proceedings is maintainable. 3 


0 41,R. 4, 
Notes 

3—4. 


Vasudev, (1896) 25 Bom 699 (702): 3 Bom L R 
400; Eka v. Eka, 1893 Bom P J 321 (322); 
Rugghoonath Newgy v. Sudhamoyee Debi, 1 Hay 
183: Marsh 106; Sreemathy Doyamoyec Dasi v. 
Eshur Ohunder Mutty Lai, (1864) 1 Suth W R 
203 (204); Woomesh Ohunder v. Matunginea, 

(1865) 2 Suth W R 170 (171); Sreemutty Kher - 
mukuree Dossee v. Nilambur Mundul, (1865) 2 
Suth W R 227 (228, 230) ; Abdul Ali v. Banoo, 
(1865) 2 Suth W R 287 (288); Rani Mohinee 
Debia v. Jabed Sircar, (1866) 6 Suth W R 82 
(83) (Act X); Oudadhar Banerjec v. Alusst Afun 
Mohinee Dossee , (1867) 7 Suth W R 366 (366); 
Boy do Nath v. 0]an Bibi, (1869) 11 Suth W R 
238 (240); Koolada Pershad v. Qora Chand t 
(1872) 17 Suth W R 353 (353. 354); Ram- 

ehunderpul v. Omora Churn Deb. (1872) 18 
S W R 26 (27); LaUa Ram v. Lokebass, 

(1872) 18 Suth W R 39 (40); Ohunder Monee 
v. Modhoo, (1875) 23 Suth W R 166 (167); 
Nanda v. Jai Ohand , (1917) 40 Ind Cas 184 
(185): 35 Pun W R 1917; Jogesh Chandra v. 
Sarada Kumar, (1919) 49 Ind Cas 834 (835): 
23 Cal W N 223; Amir Chand v. Kahan Das , 
1928 Lah 279 (280): 106 Ind Cas 875; Mitha 
Alai v. Faiz Mahomed, 1889 Pun Re No 113; 
Raja Seth QokuXdas v. The Jodhpur Bikanvr Rail¬ 
way Oo, (1902) 15 C P L R 116 (119); A 0 T 
R M Chetty v. Po V, (1921) 63 Ind Cas 973 
(974) Rang; Bhagelu Singh v. Murti Kuar, 1932 
All 326 (327): 135 Ind Cas 247; Jang Bir v. 
Jamna, 1932 Lah 37 (38): 12 Lah 534: 32 Pun 
L R 778: 135 Ind Cas 593. 

(1) Protab Ohunder v. Kurbanissa, (1870) 
14 Suth W R 130 (131, 132) ; Chajju v. Vmrao 
Singh, (1900) 22 All 386 (392): 1900 All W N 
120; Puran Mat y. Krant Singh, (1898) 20 All 
8 (9): 1897 All W N 154. 


(2) Ram Kuwal Shaha v. Ahmad Alt, (1903) 
30 Cal 429 (432) ; Ambica Prasad Singh v. Par- 
dip Singh, (1915) 23 Ind Cas 446 (447): 19 
Cal W N 233: 42 Cal 451; Annamalai Ohettiar 
v. Pichu Ayyar , (1905) 28 Mad 122 (124): 15 
Mad L Jour 28. But see Bure Khan v. Sant 
Ram, 1895 Pun Re No 8. 

(3) Dhuttaloor Subbayya v. P Subrayya, (1907) 
30 Mad 470 (472): 17 Mad L Jour 119: 2 
Mad L Tiin 104 I Disapproving 17 Mad 265) 
F B. 

(4) Bankcy Behari Singh v. Parmeshuar 
Singh, 1927 Pat 103 (104): 98 Ind Cas 846: 
8 Pat L Tim 316. 

(5) Kali Pada Sadhu v. Mati Lai Fouzdur. 
(1909) 4 Ind Cas 166 (167): 9 Cal L Jour 
461. 


(1) Sunder Singh v. Krishna Alills Oo, Ltd 
(1914) 23 Ind Cas 91 (92): 11 Pun L R'l914: 
V* ? un " R 1914: 63 Pun Re 1914; BaUa- 
charxar v. Thxruvenkatachariar, (1912) 15 Ind 

P*? 4 1 q 9 7 (4 7 J 2 ) Mad horao Sapre v. Laxmi- 

b n ai - 1 o 2 ? Z 18 **, 40 ? (407 > : 99 In<1 <?as 1041; 
?*K 9 if2a\ dU T-' 8 K 9 h.' , i Snkhraj Kuar, 1924 Ondh 
-.85 (389): 11 Oudh L J 297: 81 Ind Cas 484; 

o ?o K* nwa r v - D human Kunwar , 1929 
All 393 (394) ; 119 Ind Cas 434; Mating Byaung 

A**! 0 * 8 * 0 ' T™;- 11,24 Ran * 376 (376): 2 Rang 
486: 3 Bur L Jour 171: 84 Ind Cas 1 70. 

(2) Kundan v. Mam Raj , 1922 Lah 57 (58): 
4 Lah L Jour 178: Til Pun W R 1922: 77 Ind 
Cas 274. 

vtt°l W r W. 1917) 41 Ind Cas 


C.P.C.—357 
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O. 41, R. 4, 5- Ground common to all the defendants^— Under this rule, where 

Notes a decree is passed against several defendants and the decree proceeds on any 

5—6. ground common to all the defendants, it is open to any of them to appeal from 

the whole decree and on such appeal the appellate Court can reverse or vary 
the decree in favour of all the defendants. 1 A mortgaged certain properties 
to X, and sold the same to B on 5—-3—1925. On 10—3—1925, A paid X the 
whole of the interest due upto that date and it was arranged that the prin¬ 
cipal should be paid by 16—10—1925, failing which further interest would 
accrue from 10—3—1925 till payment. On 16—3—1925, B tendered to X 
a certain sum as the principal amount due on the mortgage. On X refusing 
to receive the same B deposited the amount in Court under S. 84 of the Trans¬ 
fer of Property Act, 1882 on 22—10—1925. X thereafter filed a suit against A 
and B for the interest accrued due from 10—3—1925 to 22—10—1925 on 
the ground that no valid tender was made on 16—3—1925. A and B con¬ 
tested the suit on the ground that the tender was a valid one. The trial Court 
passed a decree against both A and B overruling their plea. B alone appealed 
against the decree. It was held that the ground on which the decree of the 
lower Court proceeded, viz., that there was no valid tender being common 
to both A and B the appellate Court could under this rule reverse the decree 
against A also though he had not joined in the appeal." 

6. May reverse the decree in favour of all the plaintiffs or 

defendants.—The word “may” in the rule shows that the exercise of the 


Not© 6. 

(1) Ahmad Haji v. Mayan, 1930 Mod 65 (67): 
57 Mad L Jour 789: 30 Mad L W 1045: 124 
Ind Cbb 301; Eishorr. Chandra Bancrjee v. Ram 
Oharan, (1910) 5 Ind Cas 388 (389) Cal; Ohxrag 
Ali v. Salih Ram, 1882 All W N 36 (37) ; Peary 
Mohan Mukopadhya v. Srecram Chandra Bose, 
(1902) 6 Cal W N 794 (796) [Suit for contnbu- 
tion against three persons—Suit decreed One 
defendant alone appealing— Appellato Court finding 
that the plaintiff was not entitled to any <jOntri- 
bution may dismiss the suit as against all tiie 
defendants]; Tutsi v. Nabi Bax, (1916) 32 Ind 

Ss-iS-iiKLS 

V Joy E Elto K T n Ni^arlan£ ? | 8 

SHulna 2 V^aman7. Rayan, &**»_%***££. 
(294) [Both defendants appealing One 

Mai v. Ohuah Malxk 1883 Pun Re ^ 

? ^r 7 ( 9 ioo p 4 u , n if M S i'jSKX 

mail, (1921) Chandra Bhattacharya, 

Kishore De y. umeth 31 Cft , L Jour 

5ktews 

'v f Poorer,,. (1868) 0 S.th W 


R 499 (500); Kritartho v. Ehettemath, (1868) 
9 Sutli W R 472 (473) ; Sufur Ali v. Buseeroolla, 
(1884) 6 Suth W R 323 (324); Eatyanee Ohowdh - 
rain v. Madhub Narain Roy Ohowdhury, (1865) 
4 Suth W R 68 (69); Durga Eunwar v. Balwant 
Singh, (1901) 23 All 478 (481): 1901 All W 
N 175; N Gangulu Naidu v. Ohengama Naidu , 
1925 Mad 237 (238): 47 Mad L Jour 871: 85 
Ind Cas 397; Beni v. Puma, (1911) 11 Ind Cas 
897 (898): 14 Cal Jj Jour 134; Dasaralhi Patel 
y. Bhojo Mohan Gaontia, (1914) 22 Ind Cas 90 
(92); 18 Cal L Jour 621; Sokkappa Reddi v. 
Singana Reddi, (1914) 23 Ind Cos 620 (621): 
1 Mad L W 169; Motookdhari v. Jagdip Narain, 
(1915) 28 Ind Cas 343 (344): 21 Cal L Jour 
261: 19 Cal W N 1319; Somasunderam v. 

TaithUinga , (1917) 41 Ind Cas 546 (551, 552): 
6 Mod L W 253: 40 Mad 846; Ram Tahal v. 
Sukeshwar, (1916) 35 Ind Cas 547 (548): 1 Pat 
L Jour 143; Pcria Erishnatami Naik v. Aiyappa 
Saik\ (1914) 24 Ind Cos 924 (925, 926): 1 Mad 
L W 376 [Decree for possession against two de¬ 
fendants—One alone appealing—Appellate Court find¬ 
ing that the plaintiff had no title to the proportv 
—Whether K 4 applied or not; under R 33 
entire decree might bo set aside]; SubbarayaU.tr 
Naidu v. Pappammal , (1915) 29 Ind Cas 579 
(579) Mad; Ohundcr EuUa Dossee v. Jotendro 
Mohun Tagore , (1866) 6 Suth W R 104 (104, 
105) [Cross objections by one defendant—Common 
ground with other defendant—Decree varied as to 
latter also] ; Srimati Jadumani Dasi v. Srimati 
Fudu Bibi , (1871) 7 Bong L R App 28; Mt Eun - 
dan Bibi v. Magan Lai , (1932) 139 Ind Cas 718 
(721): 1932 All 710; Rakhal Chandra Chattcrjee 
v. Raji Santhal, (1927) 98 Ind Cos 837 (838); 
23 Cal W N 372; Daearath v. Brojo Mohun, (1913) 
18 Cal L Jour 621 (623, 624); 22 Ind Cas 90. 

(2) Vcnkatarama Ayyar v. Qopalakrixhna PU - 
lai t 1929 Mad 230 (233): 29 Mad L W 220: 
56 Mad Jj Jour 255: 52 Mad 322: 116 Ind Cos 
844. 
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power under this rule is discretionary, and that the Court is not bound to 
exercise it. 1 

There is a conflict of opinion as to whether this rule applies to cases 
where one of the plaintiffs or defendants appeals without impleading the 
other plaintiffs or defendants as parties to the appeal. The High Court of 
Calcutta has held that it does 2 while the Lahore High Court holds that it 
does not. 3 Opinion in the High Court of Allahabad is conflicting, some 
cases holding that it does 4 and some, that it does not. 5 It is submitted that 
the Calcutta view is correct. 

The Court may, under this rule reverse or vary the decree in favour of 
all the plaintiffs or defendants as the case may be. It does not enable a 
decree to be passed against a person. Such a decree may be passed under R. 33, 
infra if the person against whom the decree is varied or reversed has been 
impleaded as a party to the appeal. 6 The reason is that it is a fundamental 
rule of law that no order can be passed against a person without his being 
given an opportunity of showing cause against it. It has however been held 
by the High Court of Bombay in the undermentioned case 7 that where A and 
B obtain a decree against C for a part of the claim made in the suit, and in 
an appeal by B for the portion of the claim disallowed C filed cross objections 
against the portion decreed, and the appellate Court dismissed the claim in 
toto, A was bound by the decision, notwithstanding he was not a party to 
the appeal, inasmuch as B’s appeal was on behalf of A also. 

Where a suit is partly decreed and partly dismissed and in an appeal 
by the plaintiff against the part dismissed, no cross objections are filed against 
the part decreed, the appellate Court cannot interfere with such portion. 
This rule has no application to such a case. 8 Where a decree is passed against 
A and B, and B alone appeals from the decree, the appellate Court cannot 
while setting aside the decree against B pass a new decree against A. 9 

Where the appellate Court exonerates a particular defendant from the 
lover Court s decree and that defendant’s interest is separable from that of 
the others, the appellate decree does not enure to the benefit of the latter. 10 


Note 6. 

(1) Kaka v. Eartara, 1932 Lah 71 (71): 32 
Pun L R 787: 133 Ind Cns 556: Ml Kundan Ribi 
v. Marian Lai, 1932 All 710 (711): 139 Ind Cas 
718; Hurt Khan v. Sant Ram, 1895 Pun Rc No 
8; Karairn Euppuswami Naulu v. Desayi Namberu- 
mal, (1912) 16 Ind Cas 693 (694) Mad: Jni 
Narain Singh v. Mandhai Singh, 1926 All 64 
(64): 6 L R A (Civ) 495: 88 Ind Cns 535; 
Eariam v. Desai, (1912) 16 Ind Cas 693 (694) 
Mad: Narain Dikith it v. Benaik Bliat, (1914) 24 
Ind Cas 439 (441): 12 All L J 883: 36 All ^10. 

(2) Haridas v. Eailash, (1918) 44 Ind Cns 
480 (482) Cal. 

(3) Saru Khan v. Jan Muhammad, 1928 I,ah 
43 (43): 106 Ind Cns 313; Hussain Shah v. Rasul, 
(1928) lid Inil Cns 250: 1928 Notes 80 (e) 
Lnh. 

(4) Madan Lai v. Oajendrapal Singh, 1929 
All 243 (244): 1929 All L J 344: 116 Ind Cas 
436: 51 All 575; Maha Mangal Rai v. Kishun 
Kandu, 1927 All 311 (313): 100 Ind Cns 346. 


(5) Balkaran Lai v. Malik Namdar, 1924 AH 
873 (874): SLR All (Civ) 279: 78 Ind Cns 
637. 


(6) Madan Lai v. Oajendrapal Singh. 1929 All 
(244): 1929 All L .T 344: 116 Ind Cas 

426: i> 1 All 575; Devgopal v. Vasudcv, (1888) 
12 Born 371 (375): 13 Tnd Jur 27; Desarath Pa¬ 
tel v. lirojo Mohan Gaontia, (1914) 22 Ind 

Cns 90 (92): 18 Cal L Jour 621; Asibunncssa v. 
II ah Ahamed. (1905) 1 Cal L Jour 144 (147) 
See Jittndranath Chatterjee v. Jhaku Mundar, 1922 

rr'n H- : .F” 1 L T i m . 456 : 66 In<1 Cns 780 
[In this case the appeal itself was held unmain¬ 
tainable in the absence of the other parties]. 

(7) Babaji Bhondshet v. Collector of Salt Re¬ 
venue, (1887) 11 Bom 596 (598). 

Chfldafof v. Badidla, (1889) 11 All 35 (30 
10): 1888 All W N 284: 13 Ind Jur 190 


(9) Durga Charan v. 
Ind Cas 917 (919) Cal. 


Lalchi Narain, (1918) 47 


(10) Magendra Koer s 
44 Ind Cas 762 (763): 


Sat Narain Lai, (1918) 
3 Pnt L Jour 166. 


o. 41,. 4, 
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7. Failure to file cross objections.— See Notes to R. 22 and R. 33, 

infra. • • 

8. Death of one of several appellants in a case where the decree 
appealed from proceeds on a ground common to all of them. —See 

0. 22, Rr. 2, 3, 4 and 11, ante. The provisions of 0. 22 apply also to appeals. 
(Vide 0. 22, R. 11.) Hence, on the death of one of several appellants, if the 
right of appeal survives to the surviving appellants alone, the appeal may be 
proceeded with by the latter. 1 Where the right of appeal does not survive 
to the surviving appellant alone, the appeal will abate so far as the deceased 
appellant is concerned, if his legal representatives are not brought on the 
record within the prescribed period of limitation. 


If the case is of such a nature that it cannot be disposed of in the absence 
of the legal representatives of the deceased the whole appeal will abate. But if 
the lower Court’s decree proceeds on a ground common to the deceased as 
■well as to the survivors, then, the latter can under this rule, appeal from the 
whole decree and the absence of the legal representatives of the deceased is 
no bar to the disposal of the appeal. Hence, in such a case, if the legal 
representatives are not substituted within the period of limitation the appeal 
abates only so far as the deceased is concerned and not as a whole, 2 and if the 
appeal succeeds the appellate decree or order enures to the benefit of all 
the appellants including the deceased. 11 


Where one of several respoTidents dies and his legal representatives are 
not brought on the record within the period of limitation and the right of 
appeal does not survive against the surviving respondents alone, the appeal 
will abate against him. See 0. 22, R. 4, but if the presence of the legal re¬ 
presentatives of the deceased is essential for the determination of the appeal, 
the entire appeal will abate, and must fail by reason of defect of parties. 
This rule does not apply to such a case so as to prevent the abatement of 
the appeal as the rule applies only to appellants and not respondents to an 

appeal. 4 

The death of an unnecessary party does not affect the validity of a 
decree passed in the absence of his legal representatives.* 


9 Application for execution by non-appealing parties and the 
limitation therefor.— When a decree is appealed from, limitation for an 
■iDDlieation for its execution runs from the date of the appellate decree 
[see Limitation Act, Art. 182, Cl. (2)]. Where there are several plaintiffs 


(1) Johaoa v. Bir*Chand, 1928 Lah 737 (737): 
0 Fun L R 410: 112 Ind Cas 4o5. 

Artho It am v. Artha Padi, (1913) 20 Ind 
'a ^952 (954 “ 14 Mad L Tim 177: 1913 Mad 
tj RR 7 • 25 Mod L Jour 248; Vpendra Nath 
),J h % 7 Vhlan Sahana. 192.6 Cal 462 (463): 

6 lnd Cas 970; Bhagvian Sahai v. *«"»«■ < 1930) 
"r, Ind Cos 180: 1929 Notes 26 (d) Lah. 

(3) Guntulcu Appanna v. Ofll/arappadu. 1925 
. Ml i mo ( 911 ): 48 Mad L Jour 601. - 2 ; Maa 
!r 11 , 40 . 87 Ind Cbb 748; Subbaraya Mudalutr 

■ “M V. 7 * f 8 32 5 mV<1 t Tim 

&= iinS) ?r /nf b£To 6 oe v '( ioo7)TTo 


W R 1916. 

(4) Manindra Ohandra Nandi v. Bhagdbaii 
Devi Ohaudurani , 1926 Cal 335 (336): 30 Cal 
W N 45: 90 Ind Cas 986; Hatim v. Sadiq Husain, 
(1928) 112 Ind Cas 605: 1928 Notes 78 (e ); 
Atfifcunncasa v. Walt, (1905) 1 Cal L Jour 144 
(147); Be joy Qopal v. ZJmesh Ohandra t (1902) 6 
Cal W N 196 (197). See howovor Krishna Ban - 
dhu Pal v. Brajendra Kumar Shaha, 1932 Cal 
131 (135): 58 Cm 1341: 135 Ind Cas 797 [Suit 
under S. 104-H, Bengal Tenancy Act—Separa¬ 
ble cause of action]. 

(5) Vasu v. Kannamma, 1926 Mad 991 (994): 
51 Mad L Jour 282: 1926 Mad W N 763: 97 Ind 
Cas 551. 
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or defendants and the appellate Court reverses or modifies the lower Court’s 
decree on the appeal of some of the plaintiffs or defendants under this rule, 
time for execution runs from the appellate decree even as regards the non¬ 
appealing parties. 1 But where this rule does not apply to the case, the 
appeal does not postpone the starting of limitation for an application for 
execution by the non-appealing parties. 2 

10. Court-fee.—Where one of several appellants takes a ground of 
appeal which goes to the root of the respondent’s case so that if the ground 
succeeds, the entire decree will be reversed and not merely that portion of it 
which concerns the particular appellant, the appellant must pay the Court-fee 
sufficient to cover the whole relief obtainable on such a ground. 1 The entire 
decree can be reversed in an appeal by some of the defendants under this 
rule though one of them, appealing as to costs alone, engrosses his appeal 
only a stamp to cover the amount of costs. 2 

11. Review.—This rule does not apply to applications for review. 1 

12. Revision.—Where in a case coming under this rule the appellate 
Court. refuses to reverse a decree in favour of non-appealing parties, while 
reversing it in favour of the appellants, on the ground that it has no power to 
do so, its decree can be set aside in revision as it amounts to a failure to exer¬ 
cise jurisdiction. 1 

The power of the High Court in revision under S. 25 of the Provincial 
Small Causes Courts Act is not less wide than under this rule. 2 

Stay of proceedings and of execution. 

R. 5. [S. 545.] (1) An appeal shall not operate as a stay 

of proceedings 4 tinder a decree or order 
cw/. appealed from except so far as the Appellate 

Court may order , nor shall execution of a decree 
be stayed by reason only of an appeal having been preferred 
from the decree; but the Appellate Court may for sufficient. 
cause 6 order stay of execution 6 of stick decree. 


Note 9. 

(1) M-ulchand v. Ram Ratan, (1898) 20 All 493 
(496. 497): 1898 All W N 121 (Application for 
execution by non-appealing party]; Kishen Sakai 
T. Collector of Allahabad, (1882) 4 All 137 (140): 
1881 All W N 152 (Application for execution 
against non-appealing party); Shivaram v. Sakha- 
ram, (1909) 1 Ind Cas 459 (460): 33 Bom 39: 
10 Bom L R 939; Luchmeeput Singh v. Khoobun- 
niesa, (1870) 14 Suth W R 280 (281) (Appli¬ 
cation for execution by non-appealing party], 

(2) Mashiatunnissa v. Rani, (1891) 13 All 1 
(12): 1890 All W N 207 F B; Hur Prosad Roy 

,Fs nay ?} n ° ttain > ■ (1878) 2 Cal L Rep 471 
(473). But see Abdul Rahiman v. Midin Saiba, 
(1898) 22 Bom 500 (505) (‘‘Appeal” in Art. 179 
(now 182 ) does not necessarily mean an appeal 
which imperils ihe entire decree]. 


Note 10. 

a./ \\eP'fl h V? an v - blukund Lai, (1893) 15 
All 112 (115): 1892 All W N 248. 

Singh v. Chatturdharee Singh, 
(1868) 9 Suth W R 558 (561). y 

Note 11. 

p (1) T Mota ‘ (1904 > Pun R <* No 47: 86 

.run ij it 19 Q 4 . 


Note 12. 

(195) Se8hadri v> Kri * h nan, (1885) 8 Mad 192 

(2) nemrajv Panna Lai, 1921 Nag 105 (106): 
17 Nag L R 20: 61 Ind Cas 563. 


0. 41, R 4, 
Notes 
9—12. 


. 41, R 5. 
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(2) Where an application is made for stay of execution 

of an appealable decree before the expiration 
pasled'tie decree. the time allowed for appealing therefrom, 

the Court which passed the decree may on 
sufficient cause 6 being shown order the execution to be stayed. 

(3) No order for stay of execution shall be made under 
sub-rule (1) or sub-rule (2) unless the Court making it is 
satisfied— 


(a) that substantial loss 7 may result to the party 
applying for stay of execution unless the order is made; 

( b ) that the application has been made without un¬ 
reasonable delay 8 ; and 

( c ) that security 11 has been given by the applicant for 
the due performance of such decree or order as may ultimately 
be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), 
the Court may make an ex parte order for stay of execution 
pending the hearing of the application. 


[1877—S. 545; 1859—S. 338.] 

Synopsis. 


1. Legislative changes. 32. 

2. Scope and object of the rule. 13. 

3. Rule does not apply where decree has 

been executed. 14. 

4. Stay of proceedings. 15. 

5. Stay of execution when may be grant- 16. 

ed. 17. 


6. “Sufficient cause.” 

7. “Substantial loss.” 18 - 

8. Application must have been made with- 19. 

out unreasonable delay. 20. 

9. Affidavit in support of the application. 21. 

10. Notice to decree-holder. 22. 

11. Security for performance of decree. 


Liability of surety. 

Right of surety to appeal—See S. 145, 
Note 12. 


Then respondent is insolvent, 
asolvency of appellant and deposit, 
ffect of stay order. 

Iffect of uncommunicated order stay¬ 
ing execution, 
osts of application. 

.ppeal. 

_ A An 1 


Revision. 


Review. 


Enforcement of security bond. See Note Note 2, Pt. (1) and Note 5, Pt. (1) to 

11 and S. 145. < 3c >- 

Inherent power to stay. See Note 2, Presentation of appeal—If operates as stay. 

Pt. (9) and Note 5. Pt. (9). See Note 4. Pt. (1). 

Power of trial Court to grant stay. See 

1. Legislative changes.— 

1. The words “an appeal shall not operate as a stay of proceedings under a 
decree or order appealed from except so far as the appellate Court may 
order” in aub-R. (1) are new, and have been added to make it clear that 
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proceedings under a decree as well as execution of the decree can be stayed 
by the appellate Court. See Note 4. 

2. Sfrb-R. ( 4 ) is new. It expressly authorises the Court to pass an ex parte 
■ Order of stay pending the hearing of the main application for stay. 

2. Scope and object of the rule.—This rule provides for— 

(1) A stay of proceedings under a decree or order appealed from 
and 



41, B.6, 
Notes 
1 — 2 . 


(2) A stay of execution of such decree or order. 

After an appeal has been filed the appellate Court may order the stay 
■of proceedings under the decree or of execution of such decree. 1 Before an 
appeal is filed from an appealable decree, the Court which passed the decree 
may order the execution to be stayed but not of other proceedings under the 
•decree. Nor, in such a case, has the appellate Court any jurisdiction to order 
the stay of execution of the decree. 2 

The object of the rule is to see that the ultimately successful party gets 
not merely a barren success but is able to reap the fruits of his success. 3 
At the same time, the decree-holder’s right to reap the fruits of his decree 
should not be lightly interfered with. 4 This rule combines these two principles 
and, while it provides for the execution of a decree being stayed pending 
on appeal, it restricts the circumstances under which such stay may be 
granted. 

The rule applies to all decrees including decrees relating to moveable 
as well as immoveable property 5 and to decrees for the restitution of conjugal 
Tights. 0 But it does not enable the High Court to stay proceedings in a 
•Court not subordinate to it. 7 

This rule is not exhaustive of all the circumstances in which a stay 
•of execution can be granted under the Code. Thus— 

(1) T nder 0. 20, R. 11 the Court which passed the decree can post¬ 

pone the payment of the amount decreed. 8 

(2) I nder 0. 21, R. 26 the Court to which a decree has been ti'ans- 

ferrecl for execution can stay execution under the circumstances 
mentioned therein. 

(3) ruder 0. 21, R. 29, where a suit by the judgment-debtor against 

the decree-holder is pending, execution of the decree may be 
stayed. 


Order 41, Buie 6—Note 2. 

(1) Laliteawar Singh v. Bhabeswar Singh, 
(1909) 1 Ind Cas 812 (812): 9 Cal L Jour 561: 
13 Cal W N 690; 6 Mad L Tim 11. 

(2) Parshotlam v. Uargu Lai, 1921 All 214 
(214): 43 All 513: 19 All L J 462: 63 Ind 
Cas 837! Parahotain Saran v. Hagrulul, 1921 
All 342 (344): 43 All 198: 60 Ind Cas 131: 
18 All L J 1121; Barlow v. Abdool Ilaye, (1872) 
17 Suth W R 341 (342); In re Bhugwan Chun- 
drr, (1866) 6 Suth W R Mis 15 (15); Savapathi 
•v. Mating Sein, (1909) 4 Ind Cis 3)9 rJ09': 5 
L B It 124. 

Brij Coomaree v. Ramrick, (1902) 3 Cal 
W N 781 (797). 


(4) Srinibas Prosad Singh v. Kesha Prosad 
Singh. (1911) 9 Ind Cas 862 (865): 13 Cal L 
Jour 365: 15 Cal W N 475: 38 Cal 754. 


(5) In the matter of Ismaid Koocr, (1868) 9 
Suth W R 448 (448): Beng L R Sup Yol 1007. 


(6) Jasaa Ram v. Tharya Ram, (1894) Pun Re 

^0 W . 


(7) Matloob Tlaaatx 
(58): 11 L R (All) 
1469: 132 Ind Cas 42 


v. Kalawati, 1931 All 
(Rev) 305: 1930 All L 
: 53 All 180. 


'.7 

J 


(8) Bala Krishna Chetliar v. Krishnamurthii 
Aigar, 1927 Mad 416 (419) : 52 Mad L Jour 182 • 
38 Mad L Tun 143: 1927 Mad W N 202: 100 
Ind Cas 841. 
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(4) Under R. 6, sub-R. (2), infra, the sale of immoveable property in 

execution of the decree appealed from may be stayed. 

(5) Under 0. 45, R. 13 the execution of a decree against which an 

appeal is preferred to the Privy Council can be stayed. 

(6) In cases not covered by any of the said provisions a sale can be 

stayed under the Court’s inherent powers. 0 See also Note 2 to 
S. 151 under the heading “Stay of execution and other pro* 
ceedings”. 


3. Rule does not apply where decree has been executed. —The 
rule does not apply where a decree has already been executed. 2 
But, where a respondent prevented an order for stay of execution 
being passed by representing to the Court that there was no appli¬ 
cation for execution, and immediately afterwards applied for execution 
in the lower Court and obtained a delivery of possession, it was held that 
the respondent w^as guilty of overreaching the Court, and that the delivery of 
possession could not be allowed to stand. 2 


4. Stay of proceedings.—The mere filing of an appeal does not 
suspend the operation of a decree, and is no bar to proceedings being taken 
under the decree, except so far as the appellate Court orders otherwise. 1 Under 
the old Code there w r as no express provision for staying 'proceedings under 
the lower Court’s decree, other than execution proceedings. 2 It was, however, 
held that the appellate Court could, under its inherent penver, stay such pro¬ 
ceedings. 8 The present rule now' expressly authorises the appellate Court not 
only to stay the execution of the decree, but to stay proceedings under the- 
decree as well. 4 Thus in an appeal from an order directing the issue of a; 


(9) Janki Das v. Sheo Prasad, 1932 All 238 
(238): 1932 All L J 43: 136 Ind CaB 75: 54 
All 344: Bhapwan Kaur v. TJamam Kaur, (1910) 
7 Ind Cas 1017 (1017) : 82 Pun Re 1910: 149 Pun 
L R. 1910: 122 Pun W R 1910; Lai N dm an Nath 
Sahi v. Rai Bahadur BaldeoDas, (1919) 52 Ind 
Cas 185 (186): 1919 Pat H C C 145: 4 Pat L 
Jour 371. 

Note 3. 

(1) Satya ShaixJcar v. Maharaj Yarain, (1912) 
17 Ind Cas 728 (729): 11 All L J 88: 35 AU 
119; Qulam Mustafa Khan V. Gulam Aabht, 
(1920) 58 Ind Cas 442 (444) Lah: Hira Lal y. 
Chuni Sah, 1924 Pat 715 (716): 5 Pa 1 £ 

r r a . o Pat L R 263: 79 Ind Cas 1; Hukum - 
thSnd v Kamalanand, (1906) 33 Cal 927 (929) : 
3 Cal L Jour 67; Dharam Singh v. K\shen bxngn, 
(1883) 12 Cal L Rep 532 (533). See also Ra- 
ineswari Ohaudhurani v. K B Dutt, (1916) 83 

Ind Cas 685 (686): 23 Cal L Jour 310 [Receivor 
granted leave to transfer estate—Appeal tiled after 
Receiver had carried out the order i b infructuousj. 

(2) Saragan Sahu v. Thakurji Rumji. 1928 Pat 
49 (50): 8 Pat L Tim 712: 106 Ind Cas 194. 

Note 4. . m , _ , 

(1) Uukumchand Bold v. Prithi Chand Lai 
Choudhurg, 1918 P C 151 < 153): 46 Cal 670: 
46 Ind App 62: 17 All L J 514: 21 Bom L R 
032* 30 Cal L Jour 71: 23 Cal W.N 721: 36 
Mad L Jour 557: 26 Mad L Tim 181: 40 Mad L 


W 416: 1919 Mad W N 258: 50 Ind Cas 444 
P C; Mehr Chand v. Ram Lai, 1924 Lah 360* 
(360): 73 Ind Cas 766 [Mere fact that appeal 
is pending: is no reason to refuse to issue warrant 
for arrest J; Sat Prakash v. Bahai Rai, 1931 All- 
386 (388): 1931 All L J 508: 53 All 283 F B 
[Proceedings relating to the passing of a final 
decree in a mortgage suit are proceedings under 
a decree]; Fathulla v. Munyappa, (1883) 6 Mad 
98 (99) : 7 Ind Jur 78; Maung Tan Oin v. Kathe - 
resan Ohetty, 1921 Upp Bur 5 (7): 4 U B R 83: 
63 Ind Cas 799; Rafban* Sahay v. Askaran Baid, 
11)3 0 Pat 227 (229): 125 IndCnsll3; SeeSara* 

Chandra v. Damodar Manna , (1908) 12 Cal W 
N 885 (886, 887) [Ex parte decree—Appeal from 
pending—Lower Court can deal with application t4> 
set aside an ex parte decree]. 

(2) Basunto Kumar Sircar v. Shut Nath Sir- 
car, (1897) 1 Cal W N 264 (264). Soo also 
Panchanan Singh Roy v. Dwarka Nath Roy,. 
(1906) 3 Cal L Jour 29 (31, 34). 

(3) Balkishen Sahu v. Khugnu, (1904) 31-C&I. 
722 (724): 8 Cal W N 572 F B; Hukum Chand 
v. Zamalanand , (1906) 83 Cal 927 (932): 3 Cat 
L Jour 67; Panchanan v. Dwarka Nath , (1906) 
3 Cal L Jour 29 (34). 

(4) Karam Elahi v. Amir-iin-JVisa, 1930 Lab 
108 (108): 119 Ind Cas 489: 31 Pun b R 268. 
But see iVena Ojha ▼. Sarbhoo Dutt Ojha, (1921> 



Stay by Appellate Court 


2857 


probate of a will, the appellate Court can pass an order staying the issue of 
probate. 5 In an appeal against an order appointing a receiver, the appellate 
Court can pass an order directipg the receiver not to act till further orders. 6 
In an appeal from a preliminary decree in a partition suit 7 or in a mortgage 
suit 8 further proceedings can be stayed under this rule. Similarly, in an appeal 
from a preliminary decree in a suit for accounts, an order can be made staying 
enquiry into the accounts, pending the appeal, 9 though as a general rule, no 
such stay will be allowed, unless irreparable injury is likely to result to the 
appellant, by not passing such an order. 10 

The High Court can under this rule read with S. 47, sub-S. (2) of the 
Provincial Insolvency Act suspend a sentence of imprisonment passed under 
that Act, pending the disposal of the appeal from such sentence. 11 

A proceeding for restitution on a decree being varied or reversed, is 
not “a proceeding under the decree” within the meaning of this rule and 
cannot be stayed. 1 - But an application for possession is a proceeding under 
the order confirming a sale, and the appellate Court can, under this rule, 
order the same to be stayed pending appeal by the judgment-debtor against 
the order confirming the sale. 13 

The Court can make the payment of interest, a condition for staying 
execution of the decree. 14 

5. Stay of execution when may be granted.— As has been seen 
in Note 2 above, an appellate Court has no power before an appeal is filed 
before it, to order the stay of execution of the decree of the lower Court. It 
is the Court which passed the decree that can, in such a case, stay the exe¬ 
cution of the decree. 1 An application for stay of execution of a decree passed 
on the Original Side of the High Court, in view of an intended appeal, must, 
ordinarily be made to the Judge who tried the case. 2 It is, however, essential 
for the applicability of the sub-R. (2) that the decree, the execution of which 
is sought to be stayed, should be an appealable one, and that the application 


50 Tnd Cns 883 (884): 2 Pat L Tim 70 (The 
view taken in the following case, that even under 
the present rule, the appellate Court can only stay 
“execution” and not “proceedings” under a decree 
and its power to stay "proceedings under a decree” 
is inherent is inconsistent with the express language 
of that rule]. 


(11) Nagindas Bhukandas v. Ghalabhani Cula' 
das, (1920) 56 Ind Cas 449 (449): 22 Bom L R 
322: 44 Bom 673. 

(12) Mulchand v. Tarachand, 1929 Nag 138 
(139): 117 Ind Cas 288. See also Kavasji v. 
Dhmulirnj, (1873) lti Bom II C R 411. 


(5) Bri / Ooomaree v. Ramriek, (1902) 5 Cal W 
N 781 (796). 

(6) Mulchand Prosad Singh v. Tami Prasad 
Singh, (1920) 54 Ind Cas 222 (223): 4 Pat L 
Jour 642: 1920 Pat H C C 40. 

(7) Clihote Lai v. Sultan Singh, (1928) 111 
Ind Cas 383: 1928 Notea 39 (c); Diwan Ohand 
v. Nanak Ohand, 1932 Lah 271/(272): 33 Pun 
L R 123: 136 Ind C»b 729. 

(8) Rup Nnrain v. Shibbu Mai, (1928) 107 
Ind Cas 486: 1928 Notes 28-h Lah. 


(13) Hirambho Nath Bancrji v. Suroiani Devi. 
1932 All 655 (656): 1932 All L .T 582: 141 Tnd 
Cas 612. 


(14) See nogarth Shipping Co, Ltd v. Mitsui 
Buss an Eishan. Ltd. 1926 Cal 119 (120): 53 Cal 
735; 98 Ind Cas 238 [Held on construction of the 
stay order that payment of interest was not a 
condition of the stay] ; Venkatarama Iyer v. South 

\ n c^\. B< \ n \rr 0 L Tinnevell V‘ 1927 Mnd 927 (928) : 
1927 Mad W N 529: 39 Mad L Tim 394: 104 
Ind Caa 750 [Order for payment of interest was 
executable]. 


(9) Balkishen v. Khugnu, (1904) 31 Cal 722 
(724): 8 Cnl W N 572 F B; nakumchand v. 
Kamalanand, (1906) 33 Cal 927 (932): 3 Cal L 
Jour 67. 


. v B *> vvv W. 

. omm-ud-Dowlah v. Ahmed Ali Khun 
i 1894 ) 21 Cal 561 (564); Rameshwary v. KB 
Putt . (1916) 33 Ind Cns 685 (686); 23 Cal L 
Jour 310. 


(10) narihar Prasad Singh v. Keshav Prasad 
Singh, (1921) 61 Ind Cas 9 (13) Pat. 

C.P.C.—358 


(2) Chaturbhu) Chandra Null v. Basdeo 

"TV,. 1921 Ctt] 5 41 <542): 48 Cal 796: 

( al \Y X 928: (i)i Iml Cas , SM 


Lai 
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O. 41, R-5, for stay is made before the expiry of the period of limitation for the appeal. 8 

Note 6. Thus if a decree has become final and unappealable, the Court has no power 

to stay the execution thereof in view of a pending application for review. 3 "* 
The fact that a preliminary decree has been appealed against, does not empower 
the Court to order the stay of execution 'of *he final decree in the suit from 
which no appeal is intended to be preferred. 3 ' 11 A Court cannot under this 
rule order the stay of execution of the decree at the instance of a person 
not a party to the suit, who claims immoveable property liable to be taken under 
the decree. 3 "' 

After an appeal has been filed from a decree, it is only the appellate 
Court that can, under this rule, stay the execution thereof; the lower Court 
has no power to do so, 4 though it can grant time to the judgment-debtor to 
enable him to obtain a stay order from the appellate Court. 5 The appellate Court 
may grant a stay even where an appeal has been filed in forma pauperis and 
the application for leave to appeal as a pauper is pending disposal. 6 "* But in 
order that the appellate Court may exercise its powers under this rule, it is 
necessary that there should be an appeal pending against the decree the execu¬ 
tion of which is sought to be stayed. Thus, where an appeal is filed against 
an order refusing to set aside an ex parte decree, the appellate Court has no 
power to stay the execution of the decree , 6 though the original Court can post¬ 
pone the sale in execution of such decree, under the provisions of 0. 21, R. 69. 7 
Similarly, the appellate Court cannot, in an appeal against an order filing an 
award, stay the execution of the decree on the award. 8 It has been, however, 
held by the High Court of Bombay in the case cited below, 9 that, in an appeal 
from an order refusing to set aside an award, it has inherent power to stay 
the execution under the award. 

Rule 6, sub-R. (2), infra , provides that the Court which passed the decree 
may stay the sale in an execution of the decree. This, however, does not affect 
the powers of the appellate Court under this rule to stay such sale. 10 Nor does 
the refusal of a stay under this rule bar an application under R. 6. 11 A stay 


(3) Amir Hasan v. Ahmad Ali, (1887) 9 All 
36 (41): 1886 All W N 293; Ishan Ohunder v. 
Ashannollah, (1884) 10 Cal 817 (819). 

(3-a) Ameer Hasan v. Ahmad Ali, (1886) 9 All 
36 (41): 1886 All W N 293. 

(3-b) Punjab Sind Bank, Lid, Qujrantcala v. 
Kanshi Pam, 1927 Lah 760 (760): 101 Ind Cns 
629. 

(3-c) Kheat Chunder v. Prosunnomoyee, (1864) 
Marsh 478. 

(4) Abbnssee Begum v. Maharanee. Raj Roop 

Knar. (1878) 1 Cal L Rep 368 (868); Satj/a 

Shankar v. Maharaj Narain, (1912) 17 Ind Cas 
728 (729): 11 All L J 83: 35 All 119; Muttea- 
fammal v. Chellatja.mmal. (1869) 5 Mad H C R 
98 (99); Shgam Kishen v. Sunder Koer, (1904) 
31 Cal 373 (376) ; Finn, Qobind Pam Ram Ohun¬ 
der v. Firm, Rulla Ram Naurta Ram, 1924 Lah 
602 (603): 76 Ind Cas 174; Salisivar Singh v. 
Bhabeswar Singh, (1909) 1 Ind Cas 812 (812): 
13 Cal W X 690: 9 Cal L Jour 561: 6 Mad L Tim 
11: Ramanadham v. Narayanan, (1904) 27 Mad 
602 (606): 14 Mad L Jour 321. See also Elias 
TJaji Ahmad v. Haji Eemail Sait, 1923 Bom 200 
<200) : 25 Bom L R 237: 72 Ind Cas 401. 

(5) Bhansingh v. Hukam Singh, (1909) 4 Ind 


Cns 552 (552): 63 Pun W R 1909: 52 Pun L 
R 1909. 

(5-n) Lancaster v. Lahore Ice Aerated Water, 
Co, 1879 Pun Re No 70. 

(6) Jamuna Prasad v. Magai Ram, (1916) 35 
Ind Cas 443 (443) Pat; Braguat Raj Kuar v. 
Sheo Golam, (1904) 31 Cal 1081 (1082): 9 Cal 
W N 123. 

(7) Jumuna Prasad v. Magai Ram, (1916) 
35 Ind Cas 443 (443) Pat. 

(8) Agya Singh v. Sundar Singh, 1927 Lah 
494 (495): 102 Ind Can 11. 

(9) Mahomedalli Essabhoy v. Dharamsey Jaitha 
d Co, 1931 Bom 384 (384): 33 Bom L R 702: 
133 Ind Cas 864: 55 Bom 801. 

(10) Tribeni Sahu v. Babu Bhagwatbux Rai, 
(1907) 34 Cal 1037 (1049): 11 Cal W N 1030: 
6 Cal L Jour 298 P B; Lakshumanan v. Pfllani- 
appa, (1918) 45 Ind Cas 30 (30): 34 Mad L 
Jour 470: 7 Mad L W 612: 24 Mad L Tim 18: 
1918 Mad W N 502: 41 Mad 813. 

(11) 77 II the Gaik war Sirkar V. Ohande, 
(1900) 25 Bom 243 (244): 3 Bom L R 367. 
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may be granted though, the decree may have specified a date within which the 
judgment-debtor should comply with it and such date has passed without the 
judgment-debtor doing so. 12 

It has been held by the High Court of Lahore that no order staying execu¬ 
tion of the decree appealed from can be made when no execution application 
has been made or is pending before any Court. 13 It purports to rely upon the 
undermentioned case of the High Court of Bombay 14 which was a case of a 
stay of a sctle under the section corresponding to R. 6 which requires an applica¬ 
tion for execution to be pending before the lower Court. The said decision of 
the Lahore High Court cannot be accepted as laying down the correct law. 

6. “Sufficient cause”.—A stay of execution under this rule either by the 
appellate Court or by the Court which passed the decree, can be ordered only 
on “sufficient cause” being shown for such stay. 1 A stay will not be granted 
where the appeal does not raise fairly arguable questions. 2 The mere fact that 
the period of limitation for appeal from the decree has not expired is not a 
“sufficient cause” for ordering the stay of execution of the decree. 3 The fact 
that the judgment-debtor has been constructively guilty of contempt of Court 
in not having complied with a decree which specified a certain time within 
which he should have done so, does not disentitle him to an order for stay. 4 
See also the undermentioned cases 5 which bear upon the expression “sufficient 
•cause”. 


7. “Substantial loss.” —Execution should not be stayed unless the 
Court is satisfied that substantial loss may otherwise result to the judgment- 
debtor. 1 The loss must he a tangible one and not a mere annoyance to the 
feelings. 2 


In cases of decrees for the possession of immoveable property there is no 
general rule that there should be a stay of execution as a matter of course. 
It depends upon the circumstances of each case whether substantial loss will 
result to the appellant if the stay is refused. The Court should consider 
the nature of the property 2 * 4 and the character of the possession and the past 


0. 41, R 5, 
Notes 
5—7- 


(12) Dharmapal v. Krista Dual, (1909) 4 Ind 
Cas 746 (74ft, 750) : 10 Cal L Jour 631. 

(13) Narain Singh v. Anup Singh , (1920) 58 
Ind Cas 302 (302) Lah; Naw*tb v. Hukavn Din , 
(1921) 63 Ind Cas 897 (897) Lah. 

(14) Janardan v. NUkanth, (1901) 25 Bora 
•583 (583): 3 Bom L R 142. 

Note 6. 

(1) In the matter of Ismaid Kooer , (186ft) 9 
Suth W R 448 (449): Beng L R Sop Vol 1007; 
Srinivasa v. Kesho Prasad. (1911) 9 Ind Cas 
862 (865): 13 Cal L Jour 365: 15 Cal W N 
475: 38 Cal 754; Sughee Mouse v. Brojoraj, 
(1H72) 17 Suth W R 69 (70). 

(2) Vathxar Ramanuja Iyengar v. Aiyana- 
chariar , (1912) 17 Ind Cas 219 (221): 23 Mad 
L Jour 316. 

(3) Deputy Collector . Sontlial v. Binode Ram, 
(1866) 5 Suth W R Mis 53 (53). 

* 

(4) Dharmapal v. Mohunt Krista Day at. (1909) 
4 Ind Cas 746 (748, 750): 10 Cal L Jour 63. 

(5) JJde Ram v. Beni Pershad , (1921) 60 Ind 
Cas 378 (378): 57 Pun W R 1920 [Claim by 


prior mortgagee pending—This is no ground for 
staying execution of decree on puisne mortgage) ; 
Mahomed ffossein v. Lootf Ali, (1873) 20 Suth 
W R 393 (393) [Decree for ejectment—Statement 
that the judgment-debtor has brought another suit 
for declaration of his title is no ground for 
staying execution). 


(1) Dhera Mai v. Ilaidar Shah. 1921 Lah 24 
(25): 2 Lah 61: 67 Pun L R 1921: 61 Ind Cas 
77: Oaikuar Sirkar v. Ghandi, (1901) 25 Bom 
243 (244): 3 Bom L R 367; Vathiar Ramanuja 
Iyengar v. P R Aiyanachariar, (1912) 17 Ind 
( ?"; s 219 < 22 i): 23 Mad L Jour 316; Naziar 

Ojoodharam, (1866) 10 Moo Ind App 322 
(.127) P C; Ram v. Tharya Ravi, 1894 

7 . un “ : 4 Trxbem Sahu v. Babu Bhayvant 

f.'fj O*® 7 ,) 34 Cal 1037 (1054): 11 Cal W N 
6 L Jour 298 F 3; Mahomed Ishaq v. 
\\ahul Vddxn, (1930) 31 Pun L R 216: 1930 
-Notes 26 (a) [Execution application for arrest 
stayed). 

(2) Vathiar v. Aiyanachariar, (1912) 17 Ind 
Cas 219 (221): 23 Mad L .Tour 316. 

Kajindra Singh v. Umrao Singh, (1921) 
bl Ind Cas 827 (828) Lah. ; 
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enjoyment of the property. 2 " 11 Where the Court is satisfied that it would be- 
difficult for the appellant to recover back the property if he succeeds in the 
appeal there is “sufficient” cause for granting a stay. 3 But the mere possibi¬ 
lities that the decree-holder may transfer the property to third parties is not 
a sufficient cause unless it is alleged that the decree-holder actually contemplates- 
making such a transfer. 4 It has been held by the Lahore High Court that the 
disturbance of the appellant’s possession is itself a “substantial loss” and that 
such possession should be protected till the plaintiff has filially established his- 
title. 5 

The mere fact that the decree-holder is a woman possessed of no property 
is no ground for staying execution of the decree pending an appeal. The 
appellant’s interest can be sufficiently safeguarded by ordering the respondent 
to furnish security for restitution of the property taken in execution. 6 

Ordinarily the execution of a mere decree for costs cannot be stayed. 7 
It has been held by the Bombay High Court that where the respondent is 
willing to give security for restitution, execution of a decree for money should 
not ordinarily be stayed. 8 

See also the undermentioned cases. 9 

8. Application must have been made without unreasonable delay.— 

The application for stay should be made without any unreasonable delay. 1 In 
the case cited below, 2 where an application for stay was made nine months 
after the appeal had been filed but soon after an application for execution was 
made by the decree-holder to the lower Court, it was held by Suhrawardy, J., 
the applicant could not be said to be guilty of any delay. But Graham, J., who 
sat with him held that an application for stay of execution should be filed soon 
after the appeal is filed and that the appellant was guilty of unreasonable 

delay. 


(2-b) Tlarihar Prasad Singh v. Keshav Prasad 
Singh, (1921) 61 Ind Cas 9 (13) Pat. 

(3) Ram Oopal v. Manpul Singh, 1923 Lah 

445 (446): 75 Ind Cas 791; Suomi Radha Balab 
Singh v. Sawa Ram, (1912) 15 Ind Cas 876: 94 
Pun W R 1912. See also Karshan Bhaban 
Chatnbit v. Indra No rain Chandra, 1923 Pat 597 
(598): 4 Pat L Tim 508: 1 Pat L R 393: 76 
Ind Cas 49: 79 Ind Cas 188 [Decree for pos¬ 
session—Execution may be stayed if substantial 
injury may otherwise result). See however 

Kodiva Sahib v. Sped Rahimatulla Sahxb, (1908) 
3 Mad L Tim 307 [Impossibility of restoring 
parties to status quo ante is not necessarily sub¬ 
stantial l088]• 

(4) Gutam Muetapha Khan v. Ghutam Nabi, 
(1920) 58 Ind Cas 442 (444) Lah. 

(5) Fateh Khan v. Daim, 1927 Lah 169 (170): 
99 Ind Cos 767: 9 Lah L Jour 130 (Pre emption 
decree); Gokulshand v. Sanwal Das (1920) 5 .y 
Ind Cas 933 (934): 12 Pun W R 1920: 79 Pun 
L R 1920: 1 Lah 348: 2 Lah L Jour 32. 

(6) Johnstone, Notary Public of Lahore v. Jan 
Uibi. 1928 Lah 329: 107 Ind Cas 780. 

(7) Keshub Prasad Sinph v. Barihar Prasad 
Sinph. 1926 Pat 54 (55): 90 Ind Cas 703 [Stay 
of execution for costs is not ordered unless it is 
clear that the successful party will have no chance 


>f recovering the costs] ; Khan Chand v. Jauiandi, 
(1917) 41 Ind Cas 752 (753): 53 Pun W R 
1917. See Rdkhi Eesh v. Mela Ram, 1926 Lah 
505 (606): 96 Ind Cas 416 [Execution of decree 
is to costs awarded in preliminary decree in parti- 
ion suit need not he stayed till the passing of 

■ «« n I . 


(8) Dhunjibhop v. Lisbooa, (1889) 13 Bom 

241 (241). 


(9) Ahmed Rezo v. Khujoorunnissa, (1870) 
13 Suth W R 281 (283) [The mere fact 
that the day fixed for sale is near the latest safe 
day for payment of Government Revenue is not 
sufficient ground for stay]; The Firm of Badri 
Das Jankidas of Delhi v. Mathanamal, 1922 Lah 
185 (187) : 77 Ind Cas 327 [The fact that appel¬ 
lant’s business will bo seriously disturbed by the 
account books passing into Receiver’s hands was 
taken into consideration] ; Arjamand Khan v. 
Shankar Lai 1922 Lah 364 (364) [Pre-emption 
suit—Sale in favour of defendant not genuine—■ 
Stay refused]. 


Note 8. 

(1) Leslie v. Land Mortgage Bank of India , 
(1872) 17 Suth W R 160 (161): 8 Beng L R 
382. 


(2) Biresh Chandra Das v. Hari Dasi Bose , 
1925 Cal 254 (255, 257): 82 Ind Cas 435. 
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9. Affidavit in support of the application. —An application for stay of 
■execution should be supported by affidavit showing the existence of “sufficient 
•cause” for stay. 1 Where the allegations in the affidavit are not contradicted 
by any counter affidavit, stay may be granted. 2 A bare statement, however, in 
the affidavit, that the applicant will suffer substantial loss if execution was 
not stayed is not enough. 3 Before applying for stay, a pleader should verify 
that the statements made to him were made by the proper parties. 4 


10. Notice to decree-holder. —Although an interim stay order can be 
passed pending the disposal of the application for stay, without notice to 
the decree-holder 1 a final order staying execution should not be made without 
such notice. 2 In an earlier case of the High Court of Patna it was held that 
Ihc failure to give such notice was merely an error of procedure and the order 
for stay is not open to revision on the ground of want of notice. 3 In a later 
case, however, the same High Court interfered in revision and sot aside such an 
■order. 4 


11. Security for performance of decree.—The appellant is not 
entitled to have an order for stay without furnishing security for the perform¬ 
ance of the decree that may be ultimately binding upon him. 1 Thus security 
may be ordered to be given for the restitution of mesne profits which may be 
ultimately declared due to the respondent. 2 A stay order on condition of 
security being given comes into operation only on security being given. 3 


The Court should not accept any security without inquiring into its suffi¬ 
ciency. 4 The judgment-debtor must be allowed an opportunity to show that 
the security offered is sufficient. 5 A security, the enforcement of which is 
likely to lead to litigation should not be accepted. 0 


Stay of execution is often granted on condition that the appellant de¬ 
posits the amount of the security in Court. In such cases, if the appeal is dis¬ 
missed the money so deposited is held to the credit of the decree-holder . The 


Note 9. 

(1) Multan Ohand Shiv Ram v. Khan Saheb 
Kharttedji, (1891) 15 Bom 536 (537); Gaekwar 
v. Ghandi, (1901) 25 Bom 243 (244): 3 Born 
L R 367 [Affidavit in support of tho allocation 
that substantial loss would result if stay was not 
panted, is noccssary). 

(2) Fariduddin v. WUayat Ati , 1888 All \V N 

249 (249). 

(3) Dhera Mai v. Jlidar Shah, 1921 Lah 24 
(25) : 2 Lah 61: 67 Pun L R 1921: 61 Ind Cas 
77. 


(4) In the case of Sreenath Roy, Pleader, (1872) 
17 Suth W R 405 (406). 

Note 10. 

(1) Amir Hasan v. Ahmad Ali , (1886) 9 All 
36 (42): 1886 All W N 293 [Case before the 
present Code—when ex parte order for stay is 
passed, it may be set aside or varied later on). 


(3) Mulchand v. Tarni Prasad , (1919) 54 Ind 

iV aS n 2 r? * 223 * : 4 Pat k Jour 642: 1920 Pat 
HOC 40. 


(4) nira Lai v. Ohuni Sao, 1924 Pat 715 
f<16) : 5 Pat L Tim 556: 2 Pat L R 263: 79 
Ind Cas 1 . 


.woie ii 


(1) See Sagore Cltunder v. Sheoburne, 1865 

iVntd. (1920) 58 Ind Cas 442 (444) Lah [In 
fact it is the duty of the judgment-debtor to ask 
the Court to fix tho amount of security ]/ 

L tt’ 59“*Sr is?)" V - Nur 1014 Pu " 

Dank - Ltd v - Budh Singh, 1924 

769- A Wh 22 ,noo L J 413 : 5 L R A Civ 
769. 83 Ind Cas 1028. 

.1 ttL R ?A dr ? , N Z rain ,/, ana v ' Naba Aumnr Das, 
<1918) 44 Ind Cas 156 (156): 22 Cal W N 657. 


(2) Multanchand Shiv Ram v. Khan Saheb 
Jiharsedji Xasarvanji, (1891) 15 Bom 536 (537); 
Him Lnl v. Chuni San, 1924 Pat 715 
(716): 5 Pat L Tim 556: 2 Pat L R 263: 79 
Ind Cas 1. 


20 ( Su t h ft W r R 32 0/, (52) V ' Jumahur LnU ’ < 1873 > 

^ v - E esho Prasad, (1911) 9 Ind 

Cas 862 (872): 13 Cal L Jour 365: 15 Cal W 
N 475: 38 Cal 754. 
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depositor cannot withdraw it 7 even if the decree-holder has failed to apply for 
execution within the prescribed period of limitation. 8 A decree-holder attach¬ 
ing the amount in execution of his decree is not entitled to claim any portion 
thereof in preference to the decree-holder with reference to whose 
decree the deposit was made. 0 If the sum so deposited exceeds the sum ulti¬ 
mately awarded to the decree-holder it should be applied towards the payment 
of the costs. 1 " Where, however, the judgment-debtor satisfied the decree other¬ 
wise, the sum deposited as security should be returned to him. 11 A security 
bond hypothecating immoveable property is chargeable with stamp duty under 
Art. 40 of the Stamp Act, 1899. 12 According to the High Courts of Madras 15 
and Rangoon 14 and the Chief Court of Punjab. 13 such a bond for a sum exceed¬ 
ing Rs. 100 is compulsorily registrable. The High Court of Bombay 
lias, on the other hand, held that it is not. 16 

After execution lias been stayed on giving security, it is not open to the 
judgment-debtor to cancel the security bond 17 though, where it is no longer 
required, the Court may cancel it. 18 

As to the enforcement of security bonds given under this rule, see Notes 
to S. 145, ante. As to the form of security bond, see Appendix G, Form No. 2. 

12. Liability of Surety .—See Notes to S. 145. ante, generally and 

also the undermentioned cases. 1 

# 


13. Right of Surety to appeal .—See S. 145, Note 12. 

14. When respondent is insolvent.—Where the respondent decree- 
holder was an insolvent and the appellant, judgment-debtor applied for stay 
of execution as to costs, he was ordered to pay the costs to the respondent s 
solicitor on his personal undertaking that lie would return the amount, it the 

appellant succeeded in the appeal. 1 


(7) Shco Goolam Sahoo v. Rahut Hosscin, 
1894) 4 Cal 0 (9): 3 Ind Jur 170. 

(8) Shco Qholam Snhu v. Ehub Lall, (1905) 
Cal L Rep 206 (206). 

(9) Hamilton v. Shankar Das. (1915) 29 Ind 
ns 791 (793): 120 Pun W R 1915: 36 Pun 

.R 1916. 

(10) In ro Horst Oudcrian, 1931 Cal 474 

176): 58 f':il 1: 133 Ind Cas 97. 

(11) Saminntha Pathan v. SoraanMn 

Oil 12 Ind Cas 692 (693): 10 Mad L Tan 
>6: (1911) 2 Mad W N 432: 22 Mud L Joui 

10 . 

(12) Ram Narain-Kishur Day at v Ram Prnwid. 

>31 All 65 (68): 1930 All L J 913: 130 Ind 
is 1 712: 52 All 964 [Liability cannot be cn- 

rcod except by suit] : In ro Jange Lnl 1931 
LI 189 (192): 1931 All L J 41: o2 All 844. 
11 Ind Cos 675 F 13. 

(13) Nagamru Samba,,a v Tangatur Svbapya. 
1908) 31 Mad 330 (332): 3 Mad L Tim 317. 

(11) P R P P Somasundaram O/ietO'or v. 
P N Narhiappa Ohettiar. 1925 Rang 55 (58). 
Rang 429: 84 Ind Cas 302. 

(151 Lahore Spinning dZ Weaving Mills v. 
Itamrhnnd. (1919) 53 Ind Cas 463: 122 Pun 
o 1919: 45 Pun L R 1920. 


(16) Jeuappa v. Shewangouda, 1928 Bom 42 
M 4 ): 30 Bom L R 19: 52 Bom 72: 107 Ind 
Cas 710. 

(17) Sundar Lai v. Khazana Mai, 1929 Luh 
769 (770): 30 Pun L R 278: 116 Ind Cas 224. 

(18) Ameer Ali v. Kassim AH. (1870) 13 Suth 
W R 103 (405). 

Note 12. 

m Sadasiva Pillai v. Ramalinga. (1874) 2 

Ind Ann 219 (234): 15 Beng L R 383: 24 Soth 
W R 193: 3 Sar 319: 3 Suth 190 P C [Bond can 
be enforced in execution]; S Faquir A /»iav 
fa*™ Ram, (1900) 4 Ind Cas 1005 (1005) : 147 
PuTw R 1909: 113 Pun B R 1909 (Do.); 

Ahcdoomsta Khntoon v. AmejroonUaa Khatoon, 
Vi 872) 17 Suth W It 464 (464) [Subordinate 

Court h as no jurisdiction to release a security 
token under the directions of the High ConTt]; 
Pnndu v. Balu, (1906) 8 Bom L R 557 (564> 

I Bond, was binding on the surety for the penort 
during which it was Allowed to operate] ; liar 
Narain Das v. Dhana Mai , (1929) H7 Ind 
Cy i- 1929 Notes 35 (M Bah [The liability of 
surety is coextensive with that of tho pidgment- 
debtOT]. 

Note 14. 

(1) Bamanuiam v. Padtnanabham, 1923 Mad 
229 (230): 16 Mad L W 975: 1923 Mad W N 
73: 31 Mad L Tim 440: 70 Ind Cas 784. 
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15. Insolvency of appellant and deposit . —Where execution is stayed 

on the appellant depositing in Court the decretal amount, and the appellant 

is thereafter declared an insolvent the amount deposited in Court is payable. 

on the appeal being dismissed, to the decree-holder and not to the Official 
Assignee. 1 


16. Effect of stay order. —The jurisdiction of a Court to deal with 
further proceedings under the decree ceases when the appellate Court stays 
such proceedings, and an order passed while the stay order is in force is without 
jurisdiction. 1 Where the stay order is conditional on security being given, 
it does not come into operation till such security is given and does not affect 
the validity of a sale held after the order for stay and before the giving of 
the security. 2 mere an order for stay is set aside on the ground of fraud 
the effect is, as if the stay had never been ordered at all. Therefore, a sale 
held while the order was in force, is valid. 3 The appointment of a receiver does 
not operate as a stay of execution. 4 


17. Effect of uncommunicated order staying execution.—There is a 
conflict of decisions on the question whether execution proceedings held by a 
Court after the passing of an order for stay, but before the communication 
thereof to the Court are valid. It has been held by the Calcutta High Court 
that an order for stay of execution takes effect as soon as it is passed and not 
after it has reached the executing Court, and that therefore, a sale held after 
an order for stay has been passed but before it reaches the execution Court is 
invalid. 1 According to the Madras High Court an order for stay of execution 
operates only from the time it is communicated to the executing Court and 
hence, a sale held before such communication, is not invalid. 2 A similar view 
lias been taken by a Full Bench of the Allahabad High Court." But an opinion 
was expressed therein that if the decree-holder himself was the purchaser, the 
sale would not be valid as he takes the property subject to all orders made in 
the suit. The Bombay High Court has held that it is difficult to lay down a 
principle as to the moment of operativeness of the stay order. According to 


Note 16. 

(1) Ohowthm’M v. Calcutta Wheat and Seeds 
Association, 1925 Cal 416 (417): 51 Cal 1010: 
84 Ind Cas 922. 


Note 16. 

(1) Hash liehari Mamlal v. Hemanta Kumar, 
1925 Cal 1023 (1024): 41 Cal L Jour 349: 88 
Ind Cas 921; Oouri Shankar v. The Collector of 
Muzaffarpur, 1925 Pot 553 (555): 6 Pat L Tim 
215: 3 Pat L R Cr 127: 26 Cr L Jour 905: 87 
Ind Cas 421; Venkatappuyya v. Venka'achalapnthi 
Rao, 1927 Mad 450 (451): 99 Ind Cas 989. 

(2) Superior Dank, Ltd,'Muzaffamag/ir v. Buah 
Singh, 1924 All 698 (699): 22 All L J 4)3: 5 
L R A Civ 769: 83 Ind Cas 1028: 10 O & A 
L R 633. 

(3) The Ganges Flour Mills Oo. Ltd v. Sliadi 
Ram, (1918) 43 Ind Cas 656: 16 All L J 46. 

(4) Maharajdhiraj Sir Rameshwar Singh 
Bahadur v. Uitendra Singh, 1921 Pat 131 (132): 
6 Pat L Jour 208: 2 Pat L Tim 623: b2 Ind 
Cas 469. 


Note 17. 

(1) Hukumchand Baid v. Kamalanand Singh, 


(1906) 33 Cal 927 (934): 3 Cal L Jour 67; 
Sati Rath v. Ratnmnani, (1912) 14 Ind Cas hOg: 
1 > Cal L Jour 335 [Stny of proceedings for final 
decree). Hut see llexsexwari Chowdhurarn / v. 
Ilorro Stitular Mozutndar, (1897) 1 Cal W N 226. 


(2) Jiasartbudu VcnkaUn-halaputhirao v. Mtiddi- 
patln Katneswa rebm tua, (1917) 43 Ind Cas 214 
c-'l(>): 22 Mad L Tim 330: 33 Mad L Jour 
515: 6 Mad L W 017: 1917 Mad W X 785: 41 
Mad 151 F B (Overruling 22 Ind Cas 99 (100)]. 
See also Ptnmusamg Iger v. Ganupathy Iyer, 1924 
Mnd 393 (394): 45 Mad L Jour 742: 18 Mad 
L \\ 809: 33 Mad L Tim 130: 1923 Mad W X 
919: 81 Ind Cas 241 [A person may bo guiltv 
of contempt although the order of Court which 
ho is alleged to have wilfully disobeyed has not 
been officially communicated to him] ; Mut.hu- 
kuuiarasamy v. Kuppusamy. (1910) 3 Ind Cas 
*2 (84): (i Mad I. Tim 159: 33 Mad 74. 


(3) Parsotam v. Brnhmanand, 1927 All 401 
1 05): 25 AI1 L J 530: 102 Ind Cas 665: 
•19 Mod L Tim 85 F B [Distinguishing 192G All 
457 (458) J. See also The Ganycs Flour Mills 
Go, Ltd v. Shadi Ram, (1918) 43 Ind Cas G56 
D>.>6) : 1G All L J 4G. But see Mianjan v. Man 
nL'iP 1 ' 9 (1 * 78f *°> - All 68 G (687): 5 Ind Jur 


0. 41, R.5, 
Notes 
16-17. 
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O. 41, R.5. rhat High Court, a great deal depends on the nature of the order, the question 
Notes of good faith and other facts. 4 According to the Lahore High Court a sale 

17—21. held before the stay order reaches the auctioneer is valid. 5 

18. Costs of application.—It has been held by the High Court of 
Bombay that, in the absence of special circumstances, the general rule is that 
the costs of the application for stay should be costs in the appeal. 1 The High 
Court of Calcutta has, on the other hand, held that the order for stay is only 
an indulgence shown to the appellant and, therefore, he should be made to pay 
the costs thereof even though he is successful in his application. 2 

19. Appeal.—The question whether an order granting or refusing stay 
of execution is appealable or not depends upon the question whether such an 
order falls within S. 47. As to this, see generally Notes 44, 84 and 86 to 
S. 47 and the undermentioned cases. 1 It was held in the undermentioned case 
that an order rejecting the security offered and ordering execution to conti¬ 
nue is not one amounting to a refusal to stay the execution of the decree and 
is not, therefore, appealable as a decree under S. 47. 2 

20. Letters Patent Appeal.—An order granting or refusing stay of 
execution is a “judgment’' within the meaning of the Letters Patent and is 
appealable as such. 1 An order relating to the sufficiency of the security 
tendered does not come within the purview of S. 47 of the Code nor is it a 
“judgment” within the meaning of the Letters Patent. 2 

Appeal to the Privy Council —An order refusing to stay execution is 
not a “final order” within the meaning of Cl. (a) of S. 109 of the Code. 

21. Revision.—This rule does not apply to applications for revision. 1 
But, as has been seen in Note 2 above, the Court has an inherent power of 
stay under S. 151.“ 


(4) Rudrappa v. Bashclappa , 1928 Bom 189, 
(190, 191): 30 Bom L R 465: 52 Bom 290: 110 
Ind Cas 710. 

(5) Lakshimichand v. Phul Chand, 1930 Lah 
17 (18): 11 Lah L Jour 457: 125 Ind Cas 53. 
But see Khan Chand v. Jowandi, (1917) 41 inti 
Cas 752 (753): 53 Pun W 11 1917. 


Note 18. , __ 

(1) Yeehwant Kashinath v. Qenajec 

<£ Oo t 1932 Born 127 (128): 34 Bom L R 230. 
187 Ind Cas 375: 56 Bom 276 F B. 

(2) Ohuni Lai v. Anantram, ( 1888 ) 25 Cal 
S93 (894). 

Note 19. 

(1) Bui rang Das v. Dongarse Das , 1923 Lah 

446 (446) : 75 Ind Cas 793 (Order rejecting surety 
is only an interlocutory order and does not deter¬ 
mine the rights of parties and is therefore not 
appealable as a decree under b 47 J; Din 

Singh v. Lai Bahadur Singh , (1898) 1 Oudh Cas 
102 (Order refusing stay is decree undor b 4< 
and is appealable). 

(2) Firm Dittaram Nareingh Dae i v. Firm Dal 
Chand Tulsi Ram, 1927 Lah 527 (528): 102 Ind 
Cas 621- 


Koto 20. 

( 1 ) O ok id Chand v. Sanwal Dae, (1920) 55 Ind 


Cas 933 (934): 12 Pun W R 1920: 1 Luh 348: 
2 Lah L Jour 32: 79 Pun L R 1920; Sona 
Chalam v. Kumaravelu, 1924 Mad 597 (599): 47 
Mad 316: 46 Mad L Jour 138: 19 Mad L V 427: 
34 Mad L Tim 32: 1924 Mad W N 167: 79 Ind 
Cas 109: Muesammat Brij Ooomaree v. Ramrich 
Does, (1900 01) 5 Cal W N 781 (794). But see 
Durga Praead v. Mallikarjuna Praeada, (1901) 24 
Mad 358 (360). See also Kodita Sahib v. Sued 
huhim,italla Sahib. (1908) 3 Mad L Tim 307 I Im¬ 
possibility of restoring parties to status quo ante 
does not rendor order refusing stay, a “judgment”]. 

(2) Qovinda v. Thiruvengadi, 1927 Mad 398 
(401): 50 Mad 380: 100 Ind Cas 157: 52 Mad 
L Jour 161: 38 Mad L Tim 51: 1927 Mad W N 
248. See also Pethaperumal Ohettiar v. Chidam¬ 
baram Chettiar, 1927 Mad 592 (592): 52 Mad L 
Jour 670: 38 Mad L Tim 364: 1927 Mad W N 
259: 102 Ind Cas 396 [Order granting an injunc¬ 
tion staying execution is appealable]. 

(3) Srinivasa v. Eesho Praead, (1911) 10 Ind 
Cas 444 (445): 13 Cal L Jour 681. 


Note 21. 

(1) Darbar Sahib Amritsar v. Central Bank 
f India, Ltd, Amritsar, 1929 Lah 167 (168): 
17 Ind Cas 816. 

(2) See Ramanath Singh v. Kameshivar Prasad, 
1911) 9 Ind Cas 323 (824): 15 Cal W N 432. 
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22. Review. —An order of stay of execution made under this rule is 
open to review. 1 ' 


R. 0. [S. 546.] (1) Where an order is made for the exe- 

Security in case of cution of a decree from which an appeal is 
order for execution of pending, the Court which passed the decree 

decree appealed from. . , . 

shall, on sufficient cause being shown by the 
appellant, require security 4 to be taken for the restitution 3 of 
any property which may be or has been taken in execution 5 of 
the decree or for the payment of the value of such property 
and for the due performance of the decree or order of the Ap¬ 
pellate Court, or the Appellate Court may for like cause direct 
the Court which passed the decree to take such security. 


(2) Where an order has been made for the sale of immov¬ 
able property in execution of a decree, and an appeal is pending 
from such decree, the sale shall, on the application of the 
judgment-debtor to the Court which made the order , be stayed 8 
on such terms as to giving security or otherwise as the Court 
thinks fit until the appeal is disposed of. 

[1877—S. 546; 1861—S. 36.] 


Synopsis. 


1 . 

Legislative changes. 


7. 

2. 

Scope ai)d applicability of the 

rule. 


3. 

Restitution—See S. 144, ante. 


8. 

4. 

Security. 


9. 

6 . 

“Property which may be or has 

been 

10. 


taken in execution.” 


11. 

6. 

Registration and attestation of security 

12. 


bond—See 0. 41, R. 5. 




Mode of enforcement of security bond 
See Notes to S. 145, ante. 

Stay of sale of immovable property. 
Petition to stay sale where to be made. 
Appeal. 

Form. 

Revision. 


Effect of stay of sale. See Note 8. Pt. (4). 2, Pt. (3-a) and Note 9, Pt. (2). 

Powers of the appellate Court. See Note 

1. Legislative changes. — 

chan es-- 6 Pre8eDt COrre8p ° nds t0 S ‘ 546 of thc old Code > subject to the following 

1 W ° rtlS <<0r 1,23 beCn taken ” have been added in sub-R. ( 1 ). See Note 5, 

2. The words “for money” which occurred after the words “in execution of 
a decree” in the third para of the old section [corresponding to sub B. (2) 
of the present rule) nave been omitted. Hence, sub-B. (2) applies to all 
decrees whether they are decrees for the payment of money or not The 


Note 22. 

(1) Amir Eoaan v. Ahmad Ali, (1887) 9 All 

C.P.C.—359 


3 ®.v (4 ?*a 42 . ) i. 1888 All W N 293 
without jurisdiction—Reviewed]. 


[Order made 


0.41.R.5, 
Note 22 

0.41. R. 6. 
Note 1. 
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O. 41, R-6, 
Notes 
1—5. 


decisions under the old section bearing upon the meaning of the expression 
“decree for money”! are only of acadamie interest now. . 

3. The words “to the Court which made the order” in sub-R. (2) are new. 
See Note 9, infra. 

2. Scope and applicability of the rule. —In order that this rule may 
apply it is essential that an appeal should be pending- against the decree 
under execution, and an order should have been made for the execution of 
the decree. Where, therefore, no appeal has been filed against the decree, 1 
or where no order for execution has been made, 52 there can be no order for 
security for restitution under this rule. Where an appeal is only against a 
part of the decree, an order for security for restitution cannot be passed with 
reference to the portion not appealed against.- 1 It is competent for the trial 
Court as well as the appellate Court to pass an order' for security under this 
rule. There is, however, a distinction between the powers of the two Courts. 
The Court which passed the decree shall, on sufficient cause being shown, require 
security, while the appellate Court may, for like cause, direct the trial Court 
to take security. The rule applies only to parties to the suit. 3 "* 

Pending an appeal to the Privy Council, the trial Court has no juris¬ 
diction to pass an order for security under this rule. The matter is governed 
by the provisions of O. 45 and not by this order. 4 

3. Restitution.— See S. 144, ante. 

4. Security.—A surety is not discharged merely by reason of the 
death of the decree-holder.’ Where under a decree for redemption, the mort¬ 
gagor decree-holder deposits the mortgage money in Court and applies for exe¬ 
cution of the decree, the money so deposited can be accepted as security for 
restitution under this rule. 2 Where the holder of a decree for money is will¬ 
ing to give security for restitution, the Court should not ordinarily grant a 
stay of execution of the decree. 3 As to the extent of the liability of the surety, 
see Note 8 to S. 145 and the case cited below. 4 

5. “Property which may be or has been taken in execution”. —The 
words in the rule “or has been taken” are new and make it clear that security 
for restitution may be ordered even after property has passed into the hands 


Order 41, Buie 6—Note 

(1) Banku Bchari v. Syama Charan, (1898) 

Cftl 322 (323) [Decree for arrears of rent is a 
“decree for monev”); Uarsaran Das v. Oanga Pra • 
srt l*89 All W N 139 (140) l^**"*? 
forcomont of hypothecation by sale of 
propertv is not a “decreo for ™ ll °X J 
Bakhsh v. Zaht/r-ui-Hasan, 1896 -AJ1 \\ N J 4 
<75) [Decree for costs not declared to bo charge 
able on any specific immovable property is a decree 
for money j. 


Moto 9 


not be granted]. 

(3-a) Land Acquisition Officer v. Afulji Uaridas , 
1932 Bom 326 (326): 34 Bom L R 379: 139 Ind 
Cas 37. 

(4) .1 taunp Po Shein v. J lattng Po Kin , 1926 
Rang 254 (255): 3 Rang 158: 4 Bur L Jour 50: 
88 Ind Cas 992. 


Note 4. 

(1) Kurnari v. NUkanth Karayan Singh, (1916) 
32 Ind Cas 807 (808) Cal. 


m Harden Das v. Zaman Khan. (1886) 8 All 
fiio (040) ‘ 1886 All W N 238; Amir Hasan v. 

/Wi ( 1887) 9 All 36 (41): 1886 All V 
v ‘o 9 : j. Chov'dhry Purladh Mohapattur v. Chore- 
lun '/uZrd^n UohcpMur. (1866) 6 SuU. M 
R Mis Rul 15 (15). 

(2 ) Jannrdhun v. Silkant. (1901) 25 Bom 583 
(583): 3 Bom L R 142. 

(3) Bahram Khan v. Bagh Singh. 1890 Pun 
Rn No 120 [In such a case, stay of execution can¬ 


(2) Singaram Chettiar v. Kaliana Sundaram PU- 
Uti, (1912) 15 Ind Cas 383 (383, 384): 11 Mad 
L Tim 248: (1912) 1 Mad W N 397 [Per Abdur 
Rahim, J, contra, Sundara Ayyar. J]. 

(3) Dhunjibhoy v. Lisboa, (1889) 13 Bom 241 
(241). 

(4) Shivram v. Trimbak, 1893 Bom P J 264 
[Surety for fulfilling such orders or decrees as may 
lie given in appeal—Held surety liable for costs 
awarded in appeal]. 
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of the decree-holder in execution of his decree. 1 They give effect to the case 
cited below 2 under the Code of 1882. The view seems to have been the same 
even under the previous Codes. 3 

6. Registration and attestation of security bond. — See 0. 41, R. 5. 

7. Mode of enforcement of security bond.— See Notes to S. 145, ante. 

8. Stay of sale of immovable property.— Sub-R. (2) is a mandatory 
provision. It is, therefore, incumbent on the Court to stay the sale of immo¬ 
vable property, on such terms as to giving security or otherwise as it thinks 
fit. 1 An order for stay of sale can be passed even where the sale has already 
taken place, provided it has not been confirmed. 2 The sub-rule applies also 
to sale of immovable property in execution of a mortgage decree. 3 

An order for the stay of sale of immovable property under this rule 
does not preclude the execution of the decree in other ways, e.g., by proceed¬ 
ing against the movables of the judgment-debtor. 4 Where, on the rejection of 
a claim petition in execution proceedings, the claimant filed a suit for a decla¬ 
ration of his title, and on its being dismissed, appealed from the decree, and. 
pending the appeal, applied for a stay of sale, it was held that the sale could 
not be staved, inasmuch as the rule applied only where the appeal was against 
the decree which was to be executed and not where the decree appealed from 
was different from the decree to he executed. 5 


0. 41, Jt.6, 
Notes 

5-9. 


9. Petition to stay sale where to be made.—The words “to the Court 
which made tin* oiuci" in sub-R. (2) which are new. show that an application 
for stay of sale under that sub-rule should be made to the executing Court and 
not to the appellate Court.' This is in accordance with the following decisions 
under the old Code. 1 ' 11 But the Madras High Court has held that the appel- 


Note 6. 

(1) See Chhatra Kumari Debi v. Mohan Bikrarn 
Shah, 1928 Pat 187 (188, 189): 9 Pat L Tim 
87: 109 Ind Cas 323 [In this case, it was held 
that the Court has inherent power to order security 
in such a case. The learned Judges seem to have 
overlooked the fact that under the present rule, 
it is not necessary to resort to inherent power to 
order security in such a case]. 

(2) Hukum Ohand BoidL v. Kamalannnd Singh. 
(1906) 33 Cal 927 (934): 3 Cal L Jour 67. 

(3) Jariutool B a tool v. Hoseinee Begum , (1863- 

t6) 10 Moo Ind App 196 (202): 10 

Suth \\ R p C 10: 2 Sar 416 P C: 

Joy no ruin v. Russirk Mohan, (1867) 8 Suth 

W R 144 (146): Beng L R Sup Vol 744 

F B; Juggo Lai v. Jankee , (1872) 17 Suth W R 
521 (521) [Special cause, such as waste, to be 
proved]. But see Mansukhram Pur shot tam v. Ja- 
tarevohu, (1870) 7 Bom H C R A 0 122 [No power 
to order security for restitution, after property has 
passed into hands of a successful party]. 

Note 8. 

(1) Shankar Das v. Kasturi Lai. 1923 Lah 69 
<69): 75 Ind Cas 789: Firm of Phalbu Mai flira 
Lai v. Benarsi Das, 1924 Lah 631 (631): 75 Ind 
Cas 615; The Firm, Phaggu Mai Mata Din v. 
Benarsi Das, 1924 Lah 671 (672): 75 Ind Cas 
1001; Qian Ohand v. Manohar Lai, 1929 Lah 68 
<69) : 108 Ind Cas 605; Ram Nath Singh v. 
Kamleshwar Prasad Singh , (1911) 9 Ind Cas 323 
(324): 15 Cal W N 432; Har Karan Das Thakar 
Das v. A riant Rami Mu hand Lai , 1928 Notes 68 


(e): 108 Ind Cas 272; Amir Ali v. Batuck Per - 
shad, (1911) 11 Ind Cas 22 (22) All. But see 
Har Narain Sahai v. Qovind Rui, 1932 All 551 
(552): 1932 All L J 603: 138 Ind Cas 847 [Sub¬ 
rule (2) is only complementary to R 5—There is no 
obligation to stay the sale]. 

(2) Gian Ohand v. Manohar Lai, 1929 Lah 
68 (69): 108 Ind Cas 605; Balbir Prasad v. 
Karan Singh. (1917) 37 Ind Cas 752 (752) All 
[Case under O 41, R 5|. 

(3) Rap Narain v. Gokal Ohand, 1929 Lah 552 
(552) : 30 Pun L R 371: 117 Ind Cas 88. 


(4) Sukhdayal Gopvchand v. Jauahir Singh, 
1926 Lah 463 (463) : 93 Ind Cas 897. 

(5) Molar v. Kanhaiya Lai , 1922 Lah 58 (59): 
4 Lah L Jour 188: 77 Ind Cas 116 [Proper re- 
O C 39 ] ,S t0 HSk f ° r t * mporary injunction under 

Note 9. 

(1) Kanniappan Chetty v. Manikavasagam Chet • 
ty. (1912) 17 Ind Cas 763 (764): 23 Mad L 
Jour 677; Amir Ali v. Batuk Prasad, (1911) 11 
Ind Cas 22 (22) ALI; Zohra Jan v. havcli Shah, 
1932_Lah 30 (30): 135 Ind Cas 207: 32 Pun L 
R 756; Shaik Faizu v. Mahomed Isor. 1893- 
1900 L B R 546. 


(1-a) In re Murndunnissa, (1893) 15 All 196 
(197): 1893 All \V N 99; Tribeni Sahu v. Bhnga- 
wat Bur , (1907) 34 Cal 1037 (1044): 11 Cal W 
N 1030: 6 Cal L Jour 298 F B; Kunj Lai v 
Bahitram , (1904) 8 Ca! W N 381 (382). 
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0. 41, R. 7. 


O. 41, R. 8. 


late Court can direct a stay of sale of immovable property by virtue of its 
general powers under 0. 41, R. 5. 2 

The Court cannot, under this rule stay the sale in execution of a decree 
passed by another Court in another suit. 3 

10. Appeal.—An order requiring security to be given for restitution 
is one falling within S. 47 and is appealable. [See Note 71-A, Pt. (21) to 
S. 47, ante.] An order accepting or refusing to accept security is, however, 
not appealable either as a decree or under S. 47 of the Code. 1 

A surety against whom a decree is sought to be executed under S. 145 
can, by virtue of that section, appeal from an order made against him in execu¬ 
tion proceedings. 1 '* 

A judgment-debtor at whose instance a sale was stayed cannot sub¬ 
sequently appeal from the stay order even assuming such an order is other¬ 
wise appealable. 2 

11. Form.—For form of security bond, see App. Gr, Form No. 3. 

12. Revision.—AVhere the Court refuses an application under sub 
It. (2) of this rule, and declines to stay execution pending appeal, the High 
Court can, under S. 115, revise the order and direct execution to be stayed 
on the judgment-debtor furnishing security. 1 


R. V. [S. 547.] No such security as is mentioned in rules 

No securit to be ^ an ^ 6 shall be squired from the Secretary of 
required from the State for India in Council or, xvhere the 

pubiiromTer i nlrtan, Government has undertaken the defence of the 

suit, from any public officer sued in respect of 
an act alleged to be done by him in bis official capacity. 

[1877—S. 547; 1859—S. 340.] 

R. 8. [New.] The powers conferred by rules 5 and 6 shall 

be exercisable where an appeal may be or has 
ap E pcl!Tonfor P dTmad ( been preferred not from the decree but from an 

order made in execution of such decree . 


• r r --• 

in execution of decree. 


(2) Lakshmanan Ohetty v. Palamappa Ohetty. 
(1918) 45 Ind Cfts 30: 34 Mad L Jour 470. 7 
Mad L W 612: 24 Mad L Tim 18: 1918 Mad 
W N 502: 41 Mad 813. 

(3) See Gossain Money Puree v. Guru Pershad, 
(1885) 11 Cal 146 (149). 

Note 10. T . 

, < 1 > j™" R it SflSdC 11 ht. 

See however N “'[BaVai 

ttair SS ^security 2 and 

„t possession is a final order and appealable]. 


(1-a) Shek Suleman v. Shivram, (1688) 12 Bom 
71 (74). 

(2) Mathra Das v. Bank of Northern India , 
1930 Lah 190 (191): 124 Ind Cas 078. 

Note 12. 

(1) Ram Nath Singh v. Kamleswar Prasad 
Singh, (1911) 9 Ind Cas 323 (324): 15 Cal W N 
432; Pokhar Das v. Oanaya Lai , 1925 Lah 256 
(257): 6 Lah L Jour 510 [Security ordered with¬ 
out making any enquiry as to the value of the 
property attached—Held order liable to be revised). 
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Synopsis. 

1. Scope and object of the rule. —This rule is new and gives effect 
to the following decisions under the old Code. 1 ' It makes the provisions of 
Rr. 5 and 6 applicable mutatis mutandis to cases in which the appeal is not 
from the decree (as contemplated by those rules) but from an order in exe¬ 
cution of the decree. 2 


0. 41, R.8, 
Note 1. 


Under the rules framed by the High Court of Patna, the Registrar has 
no power to hear an application under this rule. 3 

Procedure on admission of appeal. 


R- S>. [S; 548.] (1) Where a memorandum of appeal is 

admitted, the Appellate Court or the proper 
rmdumof appeal 6 ™ 0 officer of that Court shall endorse thereon the 

date of presentation, and shall register the 
appeal in a book to be kept for the purpose. 

(2) Such books shall be called the Regis¬ 
ter of Appeals. 

[1877—S. 548; 1859—S. 341.] 


Register of Appeals. 


1 . 

2 . 


Synopsis. 

Registration of appeal. . i 3. Second appeal from order of rejection. 

Ex parte admission of appeal—Power to 4. Withdrawal of appeal after registra- 
dismiss appeal subsequently on tion. 

ground of limitation. 


0. 41, R.9. 
Notes 
1 — 2 . 


Power of Sub-Judge to dismiss on ground of limitation. See Note 2, Pt. (3). 

1. Registration of appeal. —The registration of an appeal is a purely 
ministerial act. The Court can reject an appeal after it has been registered. 1 

2. Ex parte admission of appeal—Power to dismiss appeal sub¬ 
sequently on ground of limitation.— Where an appeal is presented after the 
expiry of the period of limitation along with an application to excuse the 
delay under S. 5 of the Limitation Act, the question of excusing the delay 
ought to be determined at the stage of admission of the appeal after notice to 

the respondent. 1 Where, however, ex parte order is made admitting such an 

• — ■ ' - -- - , . 


Order 41, Rule 8—Note 1. 

(1) Pampati v. Nanda Lai, (1901) 28 Cal 734 
(786): 5 Cal W N 67; Eariraj v. Kirat, (1888) 
8 All W N 245 (246); In the matter of Eari- 
thankar, (1875-76) 1 Ail 178 (180) F B. 

(2) See Balbir Prasad v. Karan Singh, (1917) 
87 Ind Cas 752 (752) All [Order for sale in exe¬ 
cution—Appeal against—Application for stay—Stay 
can be granted even after sale but before confirma¬ 
tion]. 


(3) Narku Mahton v. Kamakhya Narayan, 193 
Pat 217 (218): 13 Pat L Tim 254: 138 Ind Ca 

884, 


... r , 0r de r 41, Rule 9—Note 1 . 

13 Suth W* o V r;o Muhammad Amir, (1870) 

13 suth \\ R 351 (352) : 4 Beng L R App 103. 

_ Note 2. 

Panikondar v. Ramasamy 
Ohrttiar, 1917 P C 179 (180, 181); 41 Mad 412: 

In o d 7 n P . P T 25 T : 16 All L J 57: 20 Bom L R 
27 Cal L Jour 253: 22 Cal W N 481: 2 Pun 

Pat L W 54: 34 Mad L Jour 63: 

W N a oT?V° 1: r 7 “ ad L W 156: 1918 Mad 

i° 6: B Tun 121 : 42 Ind Cas 493; 

'™™ d f ?V indar ' Sha * a v. Madhabchandra Mala, 
1932 Cal 482 (484): 59 Cal 388: 138 Ind Cas 
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appeal the Court can again go into the question of limitation at the hearing 
of the appeal and dismiss it if there is no sufficient ground for excusing the 
delay.'- Where a District Judge admits such an appeal ex parte, and the 
appeal is thereafter transferred to a Subordinate Judge for disposal, the 
latter has power to dismiss the appeal on the ground of limitation. 3 

3. Second appeal from order of rejection. —An order refusing to 
admit an appeal under this rule and rejecting it is a decree and is open to 
appeal. 1 See Note 13 to S. 2, sub-S. (2), ante. 

4. Withdrawal of appeal after registration. — See also Note 3 to 0. 23, 
R. 1. Where an appellant applies for leave to withdraw the appeal after 
notice of hearing has been served on the respondent, the respondent should be 
given notice of the application. He is always entitled to his costs when leave 
is granted for withdrawal of the appeal. 1 


R. 1 O. [S. 549.] (1) The Appellate Court 2 may in its 

discretion, 1 . 6 either before the respondent is 
mayTeqoire appellant called upon to appear and answer or after- 
for coats"* £ecurity wards on the application of the respondent, 

demand from the appellant security for the 

costs of the appeal, or of the original suit, or of both: 

Provided that the Court shall demand such security in all 

cases in which the appellant is residing out of 
s idef'ou? PP of B n rm r sh British India, and is not possessed of any 
lDdia - sufficient immovable property within British 

India other than the property (if any) to which the appeal 
relates. 

(2) Where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 11 

[1877—S. 549; 1859—S. 342.] 

Local Amendments. 


ALLAHABAD. 

Add the following proviso to sub-R. (1): 

<«m Provided also that in case of every appeal other than a pauper appeal from 
any decree or order passed in appeal by any Court subordmate to the High 
Court confirming the decree or order of the Court below or modtfymg it 


(2) Uinheiidut v. Nandan Prashad, <1908) LJ? 

('id W N 25; Venkntarayudw v. Nagtdu, J 

IS* 

Moshaulla v. AhmeduUa, (18 075 . 78 ) 1 All 34 

rvH?- ^ 

' , oofi\ c n a i i (2); 3 Shome L K ol. 

see' BAartttchttJwSx v. funder Srrcar, 

(18G7) 8 Suth W R 141 (144). 

( 3 ) At ulna A wand v. Krishna ji. (iSflO) 14 Bom 
594 (596) ; Krishna Bhatt V. Subraya, (1898) 21 


Mad 228 (229): 7 Mad h Jour 188 ; Manic* 
Dukhandar v. Naibulla Sircar, (1898) 2 Cal W N 
461 (462). But see Jholet Sahoo v. Omesh Chan- 
dcr, (1880) 5 Cal 1 (2): 3 Shome L R 81. 


(1) Mathura v. 
64 (65). 


Note 3. 

Amiruddi, (1904) 8 Cal W N 


Note 4. ^ „ . 

(1) Karcem Bee v. Beegam Bee, (1869) 3 Mao 
H C R 368 (369). 
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•' - oiily in favour of the appellant or in respect of costs, the. appellant shall, 
■within two weeks of the admission of the appeal, or within such time as the 
Court may for special reasons allow, deposit in the appellate Court security 
for the costs of the appeal. 

A • * f f ■ • f t V # * # 

Add Cl. (2):— 


0.41, BIO, 
Note 1. 


(2) In the second proviso to Cl. (1) of this rule “costs of the appear’ means 
advocate’s fee calculated on the valuation of the appeal together with a 
sum of Rs. 2 for Court-fee on Vdkdlatnama to be filed by the respondent^ 
Re. 1 inspection fee, and in case of second appeals outside the jurisdiction 
of a single Judge a further sum of Rs. 10 for printing charges payable by 
respondent. Original CL (2) of the 'rule shall be numbered as (3).” 

Synopsis. 


1. Scope and object of the. rule. 11. 

2, To what appeals the rule applies. 

3. Appeals in forma pauperis. 12. 

4. Insolvency appeals. 13. 

5. Letters Patent Appeals. 

6. Grounds for demanding security. 14. 

7. Delay in applying for security. 15. 

"8. Notice to show cause. 16. 

9.' Amount of security. 17. 


10. Extension of time for furnishing 18. 

security. 


Dismissal of appeal for failure to give 
security. 

Restoration of appeal so rejected. 
Limitation for application for restora¬ 
tion. 

Appeal. 

Stamp and registration. 

Practice. 

Enforcement of security. 

Form—See Appendix G, Form No. 4. 


In its discretion. See Note 1, Pt. (1) and for security. See Note 7, Pt. (1). 

Note 6. Revision. See Note 11, Pt. (9). 

Respondents—At what stage should apply 

1. Scope and object of the rule. —In Lekha v. Bhauna, I. L. R. 18 
All. 101, which was a case under S. 549 of the old Code corresponding to this 
rule, Edge, C. J., observed as follows:— 

9 , % A • 

“The object of that section was to secure the respondent in an appeal 
from the risk of having to incur further costs which he might 

never succeed in getting out of the appellant.■ It was 

intended under the first paragraph that the Court should have 
entire discretion in all eases not coming under the second para¬ 
graph, in ipaking or refusing an order for security for costs. 
Under the second paragraph which is the proviso to the first, the 
Could is given no discretion in the matter. In cases falling with- 
‘ \ ( in. that proviso the Court has to follow the mandate of the 

' statute and make an order for security for costs. An order for 

security for costs having been made under either the first para- 
■ graph or the second it is by the third paragraph of the section 

enacted that if such security be not furnished within such time 
as .the Court orders, the Court shall reject the appeal. There 
again the Court is given no discretion in the matter.” 1 Compare 
O. 25, Rr. 1 and 2. 


Order 41, Bale 10—Note 1. 

(1) (18913) 18 Al! (101, 103, 104): 1895 All W 


N 238 F B. 
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Under this rule security for costs can be demanded either before or 
after the respondent is called upon to appear and answer. 2 ' Further, the 
security may be for the costs of the appeal, or of the original suit or of both.* 

An order for security for costs can be passed under the rule only 
against the appellant. No such order can be passed against the respondent. 4 
Nor can the Court demand, even from the appellant, security for the entire 
decree amount Thus, the Court cannot, while admitting an appeal under R. ll r 
of this order issue notice to the respondent conditional on payment by the 
appellant of the decretal amount plus a sum of Rs. 500 as security for the 
costs of the respondent. 5 

2. To what appeals the rule applies.—This rule applies to appeals 
from decrees. By S. 2, sub-S. (2) an order determining any question under 
S. 47 is also a decree. It follows that this rule will apply to appeals from 
orders under S. 47. 1 By virtue of 0. 43, R. 2, infra this rule will apply 
also to appeals from orders other than those falling under S. 47. • 

3. Appeals in forma pauperis.—There is a conflict of opinion as to- 

the applicability of the rule to appeals in forma pauperis. According to the 
High Courts of Madras 1 and Rangoon 2 and the Judicial Commissioner’s Court 
of Nagpur* the rule applies to pauper appeals but the Court should not make 
an order for security except for very special reasons, such as, the appear 
being a speculative one and the pauper, a mere puppet in the hands of persons 
well able to find security. 4 The High Courts of Calcutta, 5 Bombay 6 and 
Lahore 7 have, on the other hand, held that 0. 41, R. 10 does not apply to- 
appeals by paupers. - 

4. Insolvency appeals.-—This rule applies also to an appeal from an 
order passed by a Judge of the High Court exercising jurisdiction in insolvency 
under the Presidency Towns Insolvency Act, 1909. 1 


(2) Under the Code of 1859, there seems to have 
been some doubt on this point —See for instance the 
lollovAno cases.—Uufazutoollah v. JIumeedhur Ron- 
man, (1866) 6 Suth W R Mis 123 (124) [Qucs- 
tion was loft open in this caso) ; Jogendro v. lumen- 
dro, (1872) 18 8 uth W R 102 ( 102 ) [Court can 
order security at any time before hearingL? p J? 0l Vi, : 
Heera Led v. Oarapiet, (1870) 18 Suth W R 431 
(432), (Do.). 

( 8 ) BamasundaH Daei v. Ramnarayan Miller, 
(1871) 7 Beng L R App 59 [It was held under 
the Code of 1859 that security could be ordered only 
for the costa of tho appeal and not of the original 
suit] ; In re Calcutta and S E By, Co, (1867) 8 
Suth W R 217 (217), (Do.). 

(4) See Fleming v. Shearman, (18701) 4 Beng L 
R (0 C) 92; Bhuffobutty v. Jesur, (1871) 16 Suth 
W R 311 (811). 

(5) Afzali Be yam v. Kanhya Lai, 1932 All 511 
(511, 512): 1932 All L J 722: 139 Ind Cas 866 
F B.’ 

Note 2. 

(1) Dagdu v. Ohandrabhan, (1900) 24 Bom 314 
(316): 1 Bom L R 887. 

Note S. 

( 1 ) Saldhana v. Henry Hart, (1920) 68 Ind 
Cas 794 (794): 1920 Mad W N 634: 12 Mad 
L W 333; Srinivasa Sastrigal 

uar (1907) 17 Mad L Jour 583; Seshayyangar 
“ “.ILr” U880) 8 Mad 66 (67): 4 lad 

Jur 507. 


(2) Ma Saw v. Maung Shiuc Gon, 1923 Rang 
244 (245): 2 Bur h Jour 78: 75 Ind Cas 809- 
[In this case, however, the judgment assumes rather 
than decides that security for costs can be ordered 
in pauper appeals—The actual decision is that spe¬ 
cial reasons are necessary for requiring security 
for costs from a pauper appellant]. 

(3) Ohhaganlal v. Govind Ram, 1930 Nag 28 
(32): 121 Ind Cas 61: 12 Nag L J 92. 

(4) Seshayyangar v. Jainulavadin, (1879) 8 

Mad 66 (67): 4 Ind Jur 507. 

(5) Eanchani Bewa r. Jadub Paramanie, (1918) 
48 Ind Cas 971 (972) Cal; NusseerooddeenBU- 
was v. Ujjul Biswas, (1871) 17 Suth W R 68 
(69)' a fussamat Hafizan v. Abdul Karim, (1908) 
7 Cal L Jour 312 (814) : 12 Cal W N 163 [Pauper 
suit security for costs cannot bo ordered). 

( 6 ) K hem raj Shrikrishna Das v. Kisanlala Ku- 
rnjmal, (1917) 42 Ind Cas 67 ( 68 ): 19 Bom Lft 
771: 42 Bom 5. 

(7) Nazim v. Abdul Hamid, 1622 Lah 87 ( 88 ): 
3 Lah 8*0: 67 Ind Cas 256: 68 Pirn L R 1922. 

Note 4. 

(1) Lakhiprya v. Raikishori, (1916) 82 Ind C 
3 (4): 20 Cal W N 140: 28 Cal L Jour 24: 48 
Cal 243. [But see in the matter of RamsebaJe 
ilisser, (1870) 5 Beng L R 179]. 
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5. Letters Patent Appeals. —The rule applies to appeals under Cl. 15 
of the Letters Patent 1 unless the rules framed by the particular High Court 
are inconsistent therewith, in which case, the former will override the latter. 
It. 736 of the Bombay High Court which requires an appellant to deposit 
Its. 500 as security for costs in all cases is not inconsistent with this rule and 
an appellant may be called upon, under that rule to furnish any additional 
security for costs that may be considered proper. 2 Similarly, R. 354 framed 
by the Madras High Court is not inconsistent with this rule. 3 

6. Grounds for demanding* security. —As has been seen in Note 1 
above, the Court has. in cases coming under the first paragraph of sub-R. (1), a 
discretion in the matter of demanding security for costs. But in view of the 
fact that the rule tends to restrict a party’s right of appeal, it should be applied 
with great caution 1 and very satisfactory grounds should be shown before 
making an order for security under this rule. 2 The discretion is not an 
arbitrary one but must be exercised in accordance with sound judicial 
principles. 3 The Appellate Court may well be guided in the exercise of such 
discretion by the provisions of 0. 25, R. I. 4 The following have been held 
not to be sufficient grounds for making an order for security under this rule:— 

(1) The mere fact that the appellant may lose and may not pay the 
costs of the appeal 5 or that the appellant is an undischarged 
insolvent 6 or is a poor man from whom, if the appeal fails, it 
would be difficult to recover the costs of the appeal. 7 It was 
never intended by the Legislature in enacting this rule to 


Note 6. 

(1) Mt Sabitri Thakurain v. Savi, 1921 P C 
80 (82): 48 Cal 481: 19 All L J 281: 23 Bom 
L R 681: 33 Cal L Jour 307: 40 Mad L Jour 
308: 14 Mad I W 362: 1921 Mad W N 159: 60 
Ind Cas 274: 48 Ind App 76 [Overruling 27 Mad 
121 (123)]; Virupaksha Rao Naidu v. M Ranga - 
nayaki Ammal, 1925 Mad 1132 (1133): 21 Mad 
L W 662: 87 Ind Cas 346; In the matter of At>w 
Mary Kathleen Ooul.ding, 1924 Cal 781 (781): 61 
Cal 695: 28 Cal W N 676: 80 Ind Cas 275; 
Ratanchand v. Damji, 1923 Bom 399 (399) : 25 
Bom L R 468: 73 Ind Cas 474. 

(2) Ratanchand v. Damji, 1923 Bom 399 (399) : 
25 Bom L R 468: 73 Ind Cas 474; Sevadaxji 
v. Bombay Municipality , 1926 Bom 42 (43) : 27 
Bom L R 1216: 94 Ind Cas 654. But see Beha- 
ram Jung Nawab v. Haji Sultan AH Shustry . 
(1912) 17 Ind Cas 789 (740): 14 Bom L R 
1106: 37 Bom 572. 

(3) Virupak8ha Rao Naidu v. M Ranga nayaki 
Ammal, 1925 Mad 1132 (1133): 21 Mad L W 
662: 87 Ind Caa 846. 

Note 6. 

(1) Ma Viv v. Maung Myat Kyaw, (1892*96) 
U B R Yol II, 279. See also Lakhmi Ohand v. 
Qatto Bai, (1885) 7 All 542 (546): 1885 All W N 
127. 

„( 2 ) Oathemnc Bachman v. J A H Bachman, 
1884 All W N 103 (103) [Application for order 
for security—Unsworn statements of very vague 
character—Security should not be ordered—Appli¬ 
cant may apply again filing a satisfactory affida¬ 
vit in support of his application]. 

(8) Ahmed Bin Shaikh Essa v. Shaik Essa, 
<1889) 13 Bom 458 (461): 13 Ind Jur 467; 

C.P.C.—360 


Ratanchand Dayachand v. Damji Dharscy , 1923 
Bom 399 (399): 25 Bom L R 468: 73 Ind Cas 
474. See however Oulabrao v. Vinayak, 1923 
Bom 264 (264): 25 Bom L R 195: 72 Ind Cas 
2H5 (Where Mncleod, C J. observed that the Court 
being given an absolute discretion, no Bench of 
Judges, can lay down rules fettering tho discretion 
of other Judges—It is submitted that his Lordship 
could not have meant by this to lay down that 
discretionary power need not be exercised in ac¬ 
cordance with legal principles but may be exer¬ 
cised arbitrarily], 

(4) Ram Singh v. Babubai , (1903) 5 Bom L 
R 661 (662). 

(5) Ratanchand Dayachand v. Damji Dharsey, 
1923 Bom 399 (399): 25 Bom L R 468: 73 
Ind Cas 474. 

(6) Cook v. Whellock, (1890) 24 Q B D 658: 
69 L J Q B 329: 62 L T 675: 38 W R 534: 6 
T L R 314 (C A) Ref; 30 Mad 145; 46 Cal 156; 
48 Ind Cas 632. 


(7) Mahant Raghunath Das v. Sheo Kumar Mis- 
s.n 1921 Pat 233 (233): 1921 Pat H 0 C 359: 
1 Pat L Tim 114: 55 Ind Cas 835; Konammal v. 
Annndana Jadaya Qoundan, 1923 Mad 204 (205)- 
17 Mad L W 26: 1922 Mad W N 801: 70 Ind 
586; If! Atri v. Hamam Singh, 1930 Lah 
629 (630): 129 Ind Cas 121; Mt Sat Bharai v. 
Barkhurdar Shah, 1930 Lah 382 (383): 120 Ind 
Cas 538: 31 Pun L R 601; Bhagwan Devi v. 
Bhagwan Devi, 1930 Lah 384: 11 Lah L Jour 
157: 114 Ind Cas 708: 31 Pun L R 602; Hewet- 
son v. Deas, (1894) 21 Cal 526 (527); Khajah 
A88cnoollajoo v. Solomon, (1887) 14 Cal 533 

(536) [Security for costa of suit]; Manekji v. 
Ooolbai, (1879) 3 Bom 241 (242); Jiwan Ali v 
Basamal, (1886) 8 All 203 (204): 1886 All \V N 


041, R.10> 
Notes 

6 — 6 . 
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derogate from the right of appeal given by law to every person 
who is defeated in the Court of first instance. 8 

(2) The mere fact that a third person has incited the appeal 9 or that 

the appellant has parted with a portion of his interest in the 
subject-matter of the suit for the purpose of obtaining funds 
for the carrying on of the litigation 10 or that a relative of the 
appellant is assisting the appellant financially in the litigation 11 
or that the appellant has rich relations who can afford to pay 
the decree amount. 12 

(3) The mere fact that the appellant has not paid the costs of the 

original suit. 13 

(4) The fact that one of the appellants is a female. 1,1 

Prom the above cases it is clear that mere poverty is no ground for 
ordering security. But poverty along with other circumstances may justify 
an order under this rule. 15 Thus where the appellant is proved to be a mere 
puppet in the hands of others who are promoting the litigation from behind the 
scenes 10 or where there is evidence of facts which east doubts on the honesty 
and bona fid.es of the appellant, or the appeal is vexatious, 17 the appellant may 
be ordered to furnish security under this rule. Where the parties have agreed 
that security for costs should be given, the Court should pass an order for 
security under this rule. 18 

Although mere poverty of the appellant is no ground for ordering se¬ 
curity for the costs of the appeal, it is also on the other hand not a ground 
for dispensing with security where such security is necessary in the circum¬ 
stances of the case. 10 


58; Muhammad v. Ahmed , 1886 All \\ N 286 
(286); Dnli/i Singh v. Azim Ali, (1884) 4 All W 
N 09 (99) ; Farkhandatunnissa v. The Collector of 
Meerut, 1889 All W N 147 (148); Ajbulunnissa 
v. Riaeat Hussain, 1888 All W N 46 (49); But 
sec the following cases:—Birendra Nath Mitter 
v. itt Begum, 1981 Cal 40 (41): 34 Cal W K 
495: 127 Ind Cas 669: 58 Cal 117 (Observations 
in this case seem to indicate that mere poverty of 
the appellant is a ground for ordering him to give 
security for costs); Monohur Doss v. Khodrum, 
1865 Bourke O C 110 [Appellant who has no 
available property must, if required, give security 
for the costs of an appeal before proceeding with 
it I - 

( 8 ) Lakhmi Chand v. Gatto, (1885) 7 All 542 
r 546) : 1885 All W N 127. 


(9) Muhammad Ilusuin v. Ahmad Baksh , (1886) 
6 All W N 286 (286). 

(10) Khajah Assenoollajoo v. Solomon, (1887) 
14 Cal 533 (536). 


(11) Ma Saw v. Mating Shiv Gon, 1923 Rang 
244 (245): 2 Bur L Jour 78; 75 Ind Cas 309. 

(12) Raghunath Singh v. Preya Sakhi Debt, 
(1915) 28 Ind Cas 598 (599): 19 Cal W N 446. 

(13) flari Rum v. Jowala Mai, 1931 Lah 70 
-.»)• 31 Pun L E 950: 130 Ind Cas 771; Ram- 

thigh v. Ralubhai, (1903) 5 Bom L R 661 (662). 

(14) Muhammad v. Ahmed, 1886 All W 2* 286 


1286). 

(15) Oulab Rao v. Tinayak. 1923 Bom 264 
*64): 25 Bom L R 195: 72 Ind Cas 285; Mtu- 

hur Hussein v. Dinbundao Sein, Broke A u u 
• 10 . 

(16) Dalip Singh v. Azim Ali Khan, 1884 All 

W N 99 (99) ; Chanda Kanta Ganguly v. Sarojini 
Prbi (1916) 32 ind Cas 786 (788) Cal; T> Wee- 
ton v. Peary Mohun Das, (1912) 13 Ind Cas 33 j 
( 335 ) • 16 Cnl W N 119; Khajah Assenoollajoo v. 
Solomon, (1887) 14 Cal 533(536); Ram Goomar v. 
Chunderkanto, (1876_77) 2 Cal 233 (259): 4 

Ind App 23: 3 Sar 654 P C: Jogendro Deb Rykut 

Funnindro Deb Roykut, (1872) 18 Suth WR 
102 (103); Seshayyangar v, Jainulavadxn, (1881) 

; Mad 66 (67): 4 Ind Jur 507; (Mahanath) Kaghur 
wth Das v. Sheo Kumar Missir, 1921 Pat 233 
233): 1921 Pat H C C 359: 1 Pat L Tim 

Tnd Par 835 


^ A 


(17) Ratanchand v. Damji, 1923 Bom 399 
(399): 25 Bom L R 468: 73 Ind Cas 474 ; 
Hari Ram v. Jowala Mai, 1931 Lah 70 (70) : 31 
Pun L R 950: 130 Ind Cas 771 [Conduct indi¬ 
cating wilful determination not to obey the order 
of Court in respect of costs); Ahmed Bin v. Essan 
Bin, (1889) 13 Bom 458 (462): 13 Ind Jur 
467, 

(18) Elias v. Chuckerbutly, 1 Ind Jur N S 223. 


19) Konammal y. Annadana Jadaya Ooundan, 
3 Mad 204 (205): 17 Mad L W 26: 1922 
d \V N 801: 70 Ind Cas 586. 
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Security for costs should not be ordered where the consequences of O 41 R10 
«uch an order would be unduly penal. 20 Notes 

7. Delay in applying for security.— The respondent should be prompt 6—10- 
in taking advantage of this rule and must apply for security for costs, before 

■he himself or the appellant incurs costs in the appeal. 1 Any delay on his part 
will be construed as a waiver by him of his right under this rule. 2 

8. Notice to show cause. —It is a fundamental principle of law that 

no order can be passed against a person without giving him an opportunity 

to be heard in defence. Hence, an order for security for costs of an appeal 

cannot be passed against a person without giving him notice to show cause 

wh> such an order should not be made. 1 A mere notice to show cause does 

not amount to a demand and, if the order for security is passed in his absence, 

he cannot be held to have failed to comply with the order if it was not communi¬ 
cated to him. 2 


9. Amount of security.—An order under this rule may direct a speci¬ 
fied amount to be paid into Court as security for costs. 1 It is, however, not 
necessary in all cases to specify the sum for which security must be given. It 
is enough if the order directs security to be given for the costs of the appeal, 
or of the original suit or of both. 1 " A surety under this rule is discharged as 
soon as the appeal is allowed; the liability is not revived merely because the 
appellate order is reversed by a higher Court. 2 The Taxing Officer’s decision 

as to the amount for which security should be given is subject to revision by 
the High Court. 3 


In Bombay, the practice is not to require security proportionate to the 
estimated costs of appeal but to require generally a security of only Its. 500. 4 

10. Extension of time for furnishing security.—The Court may, in its 
discretion, enlarge the time allowed for furnishing the security ordered 1 and 
tins may be done even though the period originally fixed has expired. 2 (See 
S. 148.) But when once an appeal has been rejected for failure to «ive the 


(20) Chhogan Lai v. Qovind Ram, 1930 Nag 28 
■(29): 121 Ind Cas 61: 12 Nag L J 92. 

N°te 7. 

(1) Dalip Koer v. Jagir Singh, (1918) 

44 Ind Caa 23 (24): 41 Pun W R 1918: 20 Pun 
U R 1918: Dalip v. Azim, 1884 All W N 99 
(99); Farkltnminiunnimm v. The Collector of Me.e- 
rut, (1889) 9 All W N 147 (148); Mt Atri v. 
aarnam Singh, 1930 Lah 629 (630): 129 Ind 
Cas 121; Sachindra Nath Dutt v. Secretary of 
? «* IndUl • 1930 Cal 520 (521): 129 Ind Cas 
i.r Shobonath v. Radhaprasad, (1900) 5 Cal 
« N 119 (120). 

.,. (2 > Jagbundoo, (1859) 7 Moo Ind App 

431 (440) : 1 Sar 698 PC. 

„ Note 8. 

..Wtii""' <1883) 5 An 380 1381): 


Lekl "' V. HI,anna, (1896) 18 All 101 

All 164 U66)] N F ® I° verruIin P 9 

ss <£"8i : 'ss& 

v. Chandi Charan Milter, 1924 
( al 528 (528): 38 Cal L Jour 190: 76 Ind Cas 

i)10. 

(3) Rajrajesh vanish rain v. S varum nanditrtha 
1927 Bom 499 (501): 29 Bom L R 1031: 103 
Ind Cas 637• 

(4) Ahmed v. Esaa, (1889) 13 Born 458 (462): 
i•» inu Jur 4o7. 

Note 10. 

v ; ^"rayana, 1932 Mad W N 

m «*> : / £?a\ h u< k d y' v - Babu Lai ’ is*# aii 

L 2 * 2 )'.. Rn > a . b v - Bauein, 


(2) Timmu v. Deva, (1882) 5 Mad 265 (266). (1SH9) 17 Cal 1 (3 > : 5 Sar 3H9 P C. 


... Note 9. 

Shu Bibi v. Muhammad Rashid 
Khan, 1930 Mad 355 (356): 126 Ind Cas 


,, X a rain v. Sheo Koer, (1889) 17 

( nl ol2 (515): 17 Ind App 1: 5 Sar 493 P C* 
\ ?’”" a {*?' v - Vissandas, (1897) 21 Bom 576 
• **«**«» Xo 0 la v. Haji Abu Ahmed , 
91) 16 Bom 263 (266) [Case of amendment 
of pleadings] ; Churmi v. Ajudhia, (1897) 19 All 
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security ordered, it is not thereafter 
furnishing security. 3 


open to the Court to extend the time for 


As to the circumstances which would justify extension of time, it is a 
matter purely in the discretion of the Court.* Thus, when the period fixed 
expires on a day on which the offices of the Court are closed for business, the 
security may be accepted on the reopening day. 5 Similarly where the appel¬ 
lant applied for extension of time on the ground that, on account of the preva¬ 
lence of plague in Bombay he was not able to arrange for the security, it was 
held that time should be extended.® That the appellant is a wandering Fakir is 
no excuse for not furnishing the security in time; it is the duty of every liti¬ 
gant to keep in touch with his case. 7 


11. Dismissal of appeal for failure to give security.— On appellant’s 
failure to give the security within the period fixed, the Court is bound, under 
sub-R. (2) to reject the appeal. 1 A special application by the respondent to 
have the appeal rejected is not necessary, and he can raise the objection at the 
hearing of the appeal. 2 Where the period fixed for giving security expired 
during the long vacation but the Court office was open during the vacation, 
it was held that it was not a compliance with the order if the security is given 
on the reopening day and that the appeal should be rejected. 3 Where the 
security bond furnished was not drawn up in the terms of the Judge’s order, 
it was held that there was a failure to give security and that the appeal should 
be rejected. 4 But an appeal should not be rejected merely for a clerical error 
in the security bond and the error should be allowed to be corrected. 5 In the 
undermentioned case fi where it was objected that the executant of the security 
bond had not been duly authorised to execute it on behalf of the appellant, 
the Privy Council held that the case should have been adjourned till a proper 
bond was executed and that the appeal should not have been summarily reject¬ 
ed. The appeal should not be rejected if the order for security has been pass- 


240 (243): 1897 All W N 40. The following de- 
risions to the contrary are absolute :— Shrajuddin v. 
Krishna, (1888) 11 Mad 190 (191); Budrinarain 
v. Sheo Koer , (1885) 11 Cal 716 (717); Baidri 
Bai v. The East Indian Railway Company, Ltd, 
(1875-78) 1 All 687 (688). 

(3) Srimati Bari Bhabini Debt v. Narendra 
Nath Roy, 1923 Cal 317 (318) : 67 Ind Cas 883. 

(4) Rajah AH v. Amir Bossein , (1890) 17 Cal 
1(3) r 5 Sar 389 P C; Modhusudan Das v. Adhxkarx- 
prapanna, (1890) 17 Cal 516 (517): 17 Ind App 
9: 5 Sar 496 P C l Discretion not to bo lightly 
interfered with]. 

(5) In the matter of Soorjmukhi, (1876-77) 2 
Cal 272 (273). But see Bijab Banu v. Muham¬ 
mad Shaft, 1883 All W N 254 (254) [Period ex¬ 
piring during vacation—Court open for such busi¬ 
ness during vacation—Furnishing security on re¬ 
opening day is not enough]. 

(6) Jumnabai v. Vissondas Ruttonchand, 
(1897) 21 Bom 676 (679). 

(7) Parmanand v. Ram Parkash, (1920) 68 
Ind Cas 306: 2 Lah L Jour 391. 

Note 11. 

(1) O Sirur v. R Muthiti Ammal, 1932 Mad 
170 (171): 61 Mad L Jour 688: 136 Ind Cas 45; 
Mt Sabttri Thakurain r . Savf, 1921 P C 80 (84): 


48 Cal 481: 19 All L J 281: 23 Bom L R 681: 
33 Cal L Jour 307: 40 Mad L Jour 308: 14 
Mad L W 362: 1921 Mad W N 159: 60 Ind Cas- 
274: 48 Ind App 76 P C [Sub-rule mandatory 
not permissive]; Haidri Bai v. The East Indian 
Railway Company, Ltd, (1875-78) 1 All 687 (688); 
Parmanand v. Ram Parkash, (1920) 68 Ind Cas 
306: 2 Lah L Jour 391; KaUash Chandra Kan - 
dor v. Barthar Patra, (1918) 47 Ind Cas 928 
(929) Cal; Shum Shu Bibi v. Mahomed Rashid 
Ali Khan, 1930 Mad 355 (356): 126 Ind Cas 
110; Modhusudan Das v. Adhikari Prapanna, 
(1890) 17'Cal 616 (617): 17 Ind App 9: 5 Sar 
496 P C. 

(2) Muhammad Bhai v. Banji Topan, (1865- 
'*7) 3 Bom H G R (O 0) 64; Contra Thakur Das 
v. Kishori Lai, (1887) 9 All 164 (166): 1887 
AH W N 7 [But in view of the clear language 
of sub-rule (1) this ruling is of doubtful correct- 
ness]. 

(3) Bijab Babu v. Muhammad Shaft, 1883 All 
W N 254 (254). 

(4) Dwarka Das v. Sohan Lai , 1881 All W N 
35 (35). 

(5) Jaidat Sinph v. Baldeo Singh , 1925 Oudb 
402 (403): 12 Oudh L J 83: 86 Ind Cas 752. 

(6) Kojo Pon v. Atta Fua, 1927 P C 264 
(265): 107 Ind Cas 349: 47 Cal L Jour 328 P CL 
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ed without giving notice to the appellant’ (See Note 8, supra). A mere 
notice to show cause does not amount to a demand for security and where an 
Older for security is passed in the appellant’s absence, the order must be 
communicated to him before he can be held to have faded to comply with it • 

H vT n rV PP °f ^ Sh0Uld be ?iven t0 the a PP ellant to furnish the secu- 
fli .rel 1 18 -T f ven J and the a PP« a l is dismissed for the appellant’s 

in ievision“ mP y ° " f ° r Seeurity ’ the Hi ? h Court can interfere 

Once an appeal is dismissed for failure to give security for costs the 
Court cannot afterwards extend the time for giving security." 

0 25 r' 2^r i0 : ° f ,f P , Pe n S ° re i ecte< i- Under S. 107 (2) read with 

( {2) the A PP elIate Court may, in its discretion, restore an appeal 
which has been rejected for failure to give security for costs.’ But where 

on the P mer”t “ appllca ? 10n . f°r extension of time has been heard and dismissed, 
l the merits, an application for restoration of the appeal rejected for failure 

to furnish security will be barred.’ An order restoring an appeal rejected 

uiidei sub-R. (2) will not bind the respondent if it is made without notice to 

.. „ r 12 ’ limitation for application for restoration.—It has been held hv 
the Madras High Court that Art. 168 of the Limitation Act applies to an applf 
cation for the restoration of an appeal dismissed for failure to furnish secu 
nty under tins rule.’' Even if Art. 168 be held not to apply the application 

flfwtv t be ™ a<3e wlthln a reasonable time and ordinarily would he^oo late 
after thirty days from the date of dismissal.’ 

. 14 ’ A PP eal —An order rejecting an appeal for failure to furnish secu 

Vor k C °l StS ,S n °i appealable either as an order under S. 104 or as a decree ’ 
No. is such an order covered by Ss. 109 and 110, ante so as to be appealable 


<atf| ’w (1883 > 5 M ' 380 

(8) Timmu v. Deva, (1882) 5 Mad 265 (266). 

,. (9 ' P)S la Nath v - KorticJc Prasad Pande, (1915) 
29 Ind Cas 59 (59) (All). 

ioo»°o Bha bini v. Narendranath, 

1923 Cal 317 (318): 67 Ind Cas 883. 

, n Note 12. 

1 Srimvasam PUtai v - Rukmani Ammal. 1928 

964 ( ,ooL : « 5 J Mad L Jour 330 ^ 28 Mad 
L W 358; 1928 Mad W N 701 [Dissenting from 

fl 1 o?ft? a rn S T ( i 6 « ) Mad,; Sundarv - Habib Chick, 

H920) f,o Tmi Cas 81 (82): 18 Al L .T 838: 

4n U T P , Ij ** (A) 283; Ooljan v. Nafar Ali, (1017) 
J®. Ind . Cas 234 (235): 28 Cal L Jour 163; 

V Dnulat Singh, (1886) 8 All 315 
\r,\nV 13 Ind APP 57 : 4 Snr 707 P C. See also 
Cm Swim r / 7 . Sheik Didary, (1916) 32 Ind 
he B frn 6 * 1 87) Cal [Application for restoration may 
treated as application for review]. 

(•Mini £° ne V M m 8 A M Firm • 1929 Ran ^ 289 
1-90): 7 Rang 445: 120 Ind Cas 140. 

(3) Ooljan v. Nafar Ali. (1917) 40 Ind Cas 234 


<235): 28 Cal L Jour 168 . 

fit os Note 1S - 

<IW)- S 6l\uj Mylhili Ammal, 1932 Mad 170 

dSaiS*?*,- 1908 i?®'* "'[fiSrSS/'Sf a V n ofd 

Art 178"of 1877 (“nM ™ 

23ri2?5l / r28 V Cafl' a So^6 ( 3 1917> 4 ° Ind Caa 

Cal 246 Cfc ( 246 ?: 4 ?(ii ^ 1922 

A.BS ! ifvl' V- 

8^1nd Cas ''4 3 6 *( 437 ). V 

ii V * Hamid, 1922 Lah 87 

'S; feisf™ ®;4J I" 

Sei 187 '" 6 » - H 0 178 


0.41, R.10, 
Notes 
11-14. 
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0-41, R.10, to ^ 1C P r ivy Council. 2 No appeal lies against an order restoring 3 or refusing 
Notes to restore 4 an appeal rejected under sub-R. (2) for failure to give security. 

^ Letters Patent Appeal .—An order dismissing a petition asking the Court 

to receive a sum of money as security for the costs of an appeal is a “judgment” 
within the meaning of Cl. 15 of the Letters Patent and is appealable as such. 5 

15. Stamp and registration.— £ee Arts. 15 and 57 Sch. I of the 
Stamp Act, 1899’ and Art. 6, Sch. II of the Court Pees Act, 1870. In cases 
where a security bond is compulsorily registrable, it is not necessary to register 
the bond until the security has been accepted. 2 


16. Practice.—The usual procedure followed when ordering security 
for costs under this rule is that the respondent first obtains a rule nisi on 
affidavit as to the facts on which he relies. On the day fixed for hearing, the 
appellant shows cause and the respondent then replies. The respondent has a 
right of reply though the appellant has used no affidavit. 1 If neither party 
appears on (lie. day fixed for hearing the rule nisi and the rule is discharged in 
consequence, it can be restored if a sufficient cause for the non-appearance of 
the applicant be shown. 


17. Enforcement of security.—Under S. 145 of the Code, the lia¬ 
bility of a surety under a security bond given under this rule can be enforced 
by summary proceedings in execution and a separate suit is not necessary for 
the purpose. 1 But the remedy by suit is also available and a suit against the 
surety is maintainable though execution of the decree against the judgment- 
debtor is barred by limitation. See Note 11 to S. 145, ante. 


18. Form .—See Appendix C, Form No. 4. 


R. 1 1. [S. 551.] (1) The Appellate Court, after sending 

for the record 3 if it thinks fit so to do, and after 
fixing- a day for hearing the appellant or his 
pleader 5 and hearing him accordingly if he 
appears on that day, may dismiss the appeal 4 , 6 
without sending notice to the Court from whose decree the 
appeal is preferred and without serving notice on the respond¬ 
ent or his pleader. 


Power to dismiss 
appeal without send 
ing notice to Lower 
Court 


(2) Md A Gafioor Khan v. Secretary of State 
for India in Council, (1914) 23 Ind Cas - r >32 
(532): 12 All L J 451: 30 All 325; Radha Kishen 
v. Jamna Praaad, (1910) 5 Ind Cas 940 (941): 13 
Oudh Cas 59. 

(3) Sundar v. Habib Chick. (1921) 60 Ind 
Cas 81 (83): 18 All L J 838; 2 U P L R (All) 
283. 

(4) Mejajcnnessn v. Sheik Uidary, (1916) 32 

Ind Cas 86 (88) Cal; Firozc v. Abdul Latif, (1908) 
30 All 143 (145): 5 All L J 109: 1908 All W N 
53: 3 Mad L Jour 221. 

(5) Vy8achary v. Keahueacharya, (1902) 25 
Mad 654 (655): 12 Mad L Jour 34. 

Noto 15. 

(1) See also Kuheanta v. Mahnbir, (1889) 11 


All 16 (17): 1888 All W N 281 F B. 

(2) Dannr v. Amerooniaaa, (1870) 13 Suth W 
R 41 (43). 

Note 16. 

(1) Bamasundari Dasaee v. Ramanarayan, 
(1871) 7 Bong L R App 59. 

(2) Lakhmi Chand v. Gntoo, (1885) 7 All 542 
(544): 1885 All W N 127. 

Note 17. 

(1) The following are decisions to the same- 
effect. prior.to the present Code:— Chatterdhareev. 
RambeUashee. (1877-78) 3 Cal 318 (319): 1 Cal 
L Rep 347: 2 Ind Jur 602; Abdul Wahed v. 
Fareedoonniaaa, (1889) 16 Cal 323 (326); Ragh- 
bar Daa v. Snlig Ram, 1906 Pun Re No 109: 
1 Pun L R 1907: 122 Pun W R 1906 F B. 
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(2) If on the day fixed or any other day to which the 
hearing may be adjourned the appellant does not appear when 
the appeal is called on for hearing , the Court may make an order 
that the appeal be dismissed. 11 

(3) The dismissal of an appeal under this rule shall be 
notified to the Court from whose decree the appeal is preferred. 

[1877—S. 551.] 
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mortgage decree. See O. 31, R. 3. 


Dismissal after issue of notice to respon- Pt. (4-a). 

dent, whether legal. See Note 2, 


1. Legislative changes.— 


1. The words in suh-R. (1) “after sending for the record if it thinks fit so to 

do” are new. This makes it clear that the Court is not bound to send for 
the record in any case. (Sec Note 3.) 

2. In sub-R. (2) the words “the Court may make an order that the appeal be 

dismissed” have been substituted for the words “the appeal shall be dis¬ 
missed for default”. This makes it clear that when an appeal is dismissed 
under sub-R. (2) the order is merely an order of dismissal for default and 
not a decree and hence is not appealable. [See S. 2, sub-S. (2).] 


2. Scope and object of the rule.—This rule refers to a stage after the 
memorandum of appeal has been admitted, and the appeal has been registered 
under It. 9, ante.' It applies also to Letters Patent Appeals where the rules 
ol the High Court do not prohibit its application to them. 2 But the rule does 
not apply to the summary dismissal of an appeal under S. 476 of the Criminal 
Procedure Code. 3 An order of dismissal for the appellant’s failure to make 
the necessary deposit for printing may be covered by this rule or R. 16. 4 
The procedure of the rule is not applicable to a case where notice 
of the appeal has been issued to the respondent. 4 '” The rule con- 


Order 41, Rule 11—Note 2. 

(1) IOnlr Pramd v. Haijnath, (1893) 15 All 
367 (369): 1893 All W N 115; Asma Bibi v. 
Ahmad Husain, (1908) 30 All 290 (292, 293): 
190R All W N 109: 5 All L J 584. 

(2) Jagdis Ohandra Das v. Chandra Mohan 
Das, (1920) 54 Ind Cas 230 (230, 231): 4 Pat 
L Jour 695: 1919 Pat H C C 416 [Patna High 
Court Rules permit of summary dismissal of 
Letters Patent Appeals 1. 


< 3) Sarat Chandra Bhatlacharjee v. Haricharan. 
1930 Cal 282 (284): 51 Cal L Jour 45: 127 
Ind Caa 265: 1930 Cr Cas 362. 

(A) KeepUacheri v. Vannathankandiuil, (1915) 

Cas 74 (75 > : 2 Mad L W 999: 18 Mad 

v I™ 383: 29 Mnd L Jour 784: 1915 Mad W 
ol7. 


Anw'/^afeT" v ' Bho,a Kath - 1906 


0.41, E ll, 
Notes 

1 - 2 . 
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templates the dismissal of an appeal. Hence pending an appeal 
by the defendant, the summary dismissal by the appellate Court, of plaintiff’s 
suit as not being properly stamped, is irregular. 5 The rule applies also to 
proceedings under the Agra Tenancy Act, III of 1926, but the Board is not 
bound under that Act to hear any party before rejecting an appeal summarily. 

3. “After sending for the record”.— The words in sub-R. (1) “after 
sending for the record if it thinks fit so to do” are new. But even prior to 
the present Code, it was held that it was not obligatory on the appellate Court 
to send for the reeord in every case, in which it summarily dismissed the 
appeal. 1 But when the record has been lost and the appeal has been dismissed 
in consequence, the appeal should be retried when the record is found. 2 


4. “May dismiss the appeal”.—The discretion given by this rule is 
a judieud discretion and not an arbitrary discretion. 1 It should be very 
sparingly used and only in exceptional cases. 2 

A pre-emption suit was decreed on condition of plaintiff paying the 
pre-emption money within a month from the decree. The plaintiff appealed 
against the condition but the appeal was dismissed on the ground that the 
money had not been paid within one month. It was held that the suit should 
not have been dismissed on that ground inasmuch as the condition of payment 
of money within one month was itself the subject of appeal. 3 Where the High 
Court in dismissing under this rule, an appeal from an order of remand, 
reframed a certain issue it was held that the procedure adopted though irre¬ 
gular, was not ultra vires.' 1 

5. Notice to appellant.—An appeal should not be dismissed under 
this rule unless notice of the day of hearing has been given to the appellant or 
his pleader. 1 The mere fact that the appellant on the day of filing the appeal 
may say that he does not intend to appear at the preliminary hearing, is no 
justification for the failure to give notice. 2 


6. Judgment, if should be written.— See 0. 41, R. 31, Note 9. 

7. Time-barred appeal.—An appeal cannot be rejected on the ground 
limitation, at the time of admission, without fixing a date for hearing the 

appellant If the Judge thinks that the appeal is too late, he should admit 
he app-al if it is otherwise valid, and fix a date for hearing the appellant 
n the question of limitation under K. 11 before issuing notice to the respon- 



(5) Eammathi v. Eunhamad, (1892) 15 Mad 
288 (289). 


lower appellate Court had gone wrong in disposing 
of the appeal by ex parte order under R ll 
summarily]. 


\ Paehi Dasei v. Baladae , (1909) 2 Ind Cas 
13 Cal W N IMli to. *• 

man Das, 1876 Pun Ro No 48. 

) Mangal Prasad v. Eahwanla, 1881 All V 
6 (27). 

9 80 ) 4 Bom 462 (465) [Hsld, that the 


(3) Ehurshedunnissa v. Alim Unnissa, (1912) 
17 Ind Cas 868: 10 All L J 421. 

(4) Shariful Hasan v. Lachmi Narayan, 1932 
All 16 (18): 1931 All L J 858: 185 Ind Cas 
558. 

Note 5 - „ „ „ 

(1) Bahala v. Mamraj, 1892 Pun Rc No 7 
(Rev); Qurdit Singh v. Sardhar Jawala Stngn, 
1892 Pun Re No 19 (Rev). 

(2) Khushala v. Ehushwagi Rai, 1888 Pun R° 
No 7 (Rev). 
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dent'. 1 The rejection of an appeal under R. 11 as being time-barred is equi¬ 
valent to a dismissal thereof and such an Order is appealable. 2 

• f • • « i t • • 

8. Order of dismissal, if a decree. —The dismissal of an appeal under 
this rule is a decree 1 and appealable as such 2 even if a formal judgment is not 
written under the provisions of R. 31, infra. 

; 9. Effect of dismissal — Amendment of decree. —The dismissal of an 

appeal under this rule amounts to a decree, which supersedes the decree of the 
lower Court. Hence, after the dismissal, the decree can be amended only by 
the appellate Court and not by the lower Court. 1 The Bombay High Court 
has, however, held that the dismissal of an appeal under this rule leaves un¬ 
touched the decree appealed from, and the lower Court alone can amend the 
decree notwithstanding such dismissal. 2 The High Court of Patna 3 and the 
Judicial Commissioner’s Court of Nagpur 4 have taken a similar view. 

10. Effect of dismissal of appeal from mortgage decree.— See 0. 34, 

R. 3. 

11. Dismissal for default under sub-R. (2).—If the appellant or his 
pleader does not appear when the appeal is called on for hearing, the appeal 
may be dismissed for default. 1 But when no notice of the date fixed for 

S 

hearing has been given to the appellant, the appeal cannot be dismissed for 
default under sub-R. (2). 2 A dismissal for default implies the absence of the 
party or his pleader—so where the pleader of the appellant is present, but is 
unable through a physical disability to argue the case, and the appeal is dis¬ 
missed, 9uch dismissal is not for default. 3 Where an appeal is dismissed for 
default, it is the lower Court’s decree that is the executable decree in the case. 4 

12. Re-admission of appeal dismissed for default.—Under R. 19, 
infra, an appeal dismissed for default under this rule may be re-admitted. See 
R. 19, infra. 


Note 7. 

(1) Abdulla Kaka v. Palaniappa, (1909) 2 

Ind Cas 359 (360): 5 L B R 15; Sripat v. 
Hubdar , 1925 Oudh 643 (643. 644): 2 Oudh W 
N 678: 90 Ind Cas 115 [Appeal rejected as 
time-barred without fixing date for hearing appel¬ 
lant—Order of rejection may be set aside on 
review], 

(2) Farzand Ali v. Sheikh Abdul IIamid, 
(1921) 60 Ind Cas 493 (495) Pat. 


Note 8. 

(1) Altap Ali v. Jamsur Ali, 1926 Cal 638 
(639): 30 Cal W N 334: 93 Ind Cas 909; 
Umasundari v. Bindu Bahshini, (1897) 24 Cal 
759 (762); Royal Reddi v. Linga Reddi , (1881) 
3 Mad 1 (2): 5 Ind Jur 518; Chandra Santa 
v. Lakshman, (1916) 36 Ind Cas 460 (462): 24 
Cal L Jour 517: 21 Cal W N 430; Shera v. 
Rahman Shah , 1900 Pun Re No 9. 

t v - Bishen Kaur, (1914) 23 

* nd 902 < 902 > : I 9 * Pun L R 1914; 116 
Pun W R 1914 [Where, however, no decree was 
«lia\vn up, the appeal was treated as a revision]. 


Note 9. 

v - Husain , (1908) 

All -90 (292): 1908 All W N 109: 5 All L 
584; Munisami v. MunUami, (1899) 22 Mad 2 


C.P.C.— 361 


(294); TJmasundari v. Bindu Bathini, (1897) 
24 Cal 759 (762) ; Peary Mohan v. Mohendra- 
nath, (1906) 4 Cal L Jour 566 (567); Abbot 
Khan v. Niba Rani Datsi, (1910) 5 Ind Cas 
261 (262): 11 Cal L Jour 159. See also Shera 
v. Rahman Singh, 1900 Pun Re No 9. See fur¬ 
ther Pichuvayyangar v. Seshayyangar, (1895) 18 
Mad 214 (216): 5 Mad L Jour 39 F B [Decree 
confirmed on appeal—Appellate Court alone can 
amend decree). 


(2) Bapu v. Vafir, (1897) 21 Bom 548 (551). 


Singh, 1932 Pat 238 (239, 240) n“paf Tof- 
13 Pat L Tim 484: 138 ind Cas 908 ° 9: 


(4) Sheo Lai 
117 (118): 142 


v. Mahommad 
Ind Cas 143. 


Ismail, 


1933 Nag 


R. (1 No 0 i P flu, i ) gh Khan - 1892 Pun 

lest’ pSTr. No"!9 W)”'*"' 

9 <>»“> 

(4) See Note 5 to S 38, ante. 
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13. Review. —The dismissal of an appeal under sub-R. 1 precludes 
the lower Court from entertaining an application for review of the decree 
because it cannot be said in such a case that no appeal was “ preferred ’' within 
the meaning of S. 114 and 0. 47, R. I. 1 

But it is open to the appellate Court to review its order dismissing an 
appeal under sub-R. (1), and it is not necessary to send notice to the respondent 
before doing so. 2 An order granting a review of such an order of dismissal 
without .notice to the respondent cannot be questioned by a different bench 
from that which granted the review. 3 When the dismissal of an appeal is set 
aside on review, the hearing of the appeal cannot be restricted to the grounds 
on which review was asked for. 4 Conversely the grounds urged in the application 
for review which were not raised in the original memorandum o£ appeal, can¬ 
not be argued at the hearing of the appeal after its restoration on review. 5 
The summary rejection of an appeal as being time barred without fixing a 
date for hearing the appellant is in contravention of the law and forms a 
good ground for review. 6 

When a second appeal is dismissed under R. 11 (1) no application is 
maintainable for review of the Order on the ground of the discovery of new 
and important matter as the High Court in second appeal is bound by the 
findings of fact of the lower Court. 7 


14. Reference .—See the undermentioned case. 1 

15. Revision.—Where no decree is drawn up on the dismissal of an 
appeal under sub-R. (1) the so-called appeal from the order of dismissal may 
be treated as an application for revision. 1 In the undermentioned case 2 
where the dismissal was due to a mistake of fact a revision was allowed. 

16. Second appeal .—Summary rejection .—At the time of admitting a 
second appeal the admission Judge is entitled to consider whether any of the 
grounds mentioned in S. 100 and raised in the memorandum of appeal m tact 
exist and apply to the case before him and if they do not, to reject the appea 
summarily 1 without fixing any date for hearing the appellant. 


Note IS. _ 

(1) Ramappa v. Blprma, (1906) 30 Bom 
30): 8 Bom L R 6*2; Pear V Mohan Mukfierjee 

Mohendra Nqth Manna , (1906) 4 Cal L Jour 
ft f 567) • Shxvappa Paisa v. Ramachanara Nar - 
„h ilk Bom 180 (131): 46 Bom 1: 28 Bom 
R 597: 63 Ind Cas 910; Ohandra Kanta 
irfre v. Lalcshman Oharulra &\ 

Ind Cas 460 (462, 463): 24 Cal L Jour 517. 

Cal W N 430. 

(2) Janaki Nath v P raMarfni (1916) 3<0 Iud 
s 898 (900): 22 Cal L Jour 99: 19 Cal W A 
77: 43 Cal 178; Official Trustee of 

node Behari. 1925 Cal 114 (115): 61 Cal 943. 
Ind Cas 147. 

(3) Mohammad v. Abdul Eamid, (1919) 50 1 Ind 
a 431 (433) Cal; Jankxnath v. Prabhasini, 
9151 80 Ind Cas 898 (899, 900 ): 22 Cal L, 
nr 99-19 Cal w N 1077: 43 Cal 178; Haldhar 
o y. Sheik Mohammad Ashraf, (1914) 25 Ind 

3 as kMo 8>»): 3 

ide to the Court which passed it]. 

(4) JanWnatft v. Prabhasini, (1915) SO Ind Cas 


898 (900) : 22 Cal L Jour 99: 19 Cal W N 1077: 
43 Cal 178. 

(5) Sesadhar v. Arunkumar, (1920) 54 Ind Caa 
631 (631) Cal. 

(6) Sripat ▼. Hubdar, 1926 Oudh 643 (648, 
644): 2 Oudh W N 678: 90 Ind Cas 115. 

(7) Rafani Kanta Das v. Kali Prasanna Mukher- 
fee (1916) 26 Ind Cas 281 (281): 41 Cal 809; 
Safla&aZo ▼. Gadadhar, 1922 Cal 165 (165): 36 
Cal h Jour 76: 27 Cal WN918: 70 Ind Cas 408. 

tf 01 ® 14 - 

Thakur of Masuda v. The Widows, (1878) 
819 (823) P B. 

—' Note 15. * no 

(1) Bishen Singh v. Bishen Kuar, (1914) 28 
Ind Cas 902 (902, 903) : 191 Pun L R 1914: lie 
Pun W R 1914. 

(2) Bishen Singh v. Bishen Kuar, (1914) 28 Ind 
Cas 902 (902, 903): 191 Pun L R 1914: lio 
Pun W R 1914. 

Note 16. 

(1 ) Rudr Prasad v. Baifnath, (1898) 15 “ 
367 (369): 1893 AH W N 115. Compare Ganga 


% 
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, ,17. Restriction of grounds of appeal on admission . —A Court cannot, 0-41, R.ll, 
on admission of an appeal under R. 11, restrict the grounds on which the Notes 

appeal is to be heard finally and any such restrictive order is ultra vires} Where 17—18. 

an appeal summarily dismissed under R. 11 is restored on review, the appellant 
is not confined at the hearing of the appeal, to the grounds taken by him in 
his application for review. 2 

18. Insolvency appeals. —The High Court has concurrent jurisdic¬ 
tion with the District Judge to grant leave to appeal under S. 46 of the 
Insolvent Debtor s Act (11 and 12 Vic., C. 21) and if the District Judge refuses 
leave to appeal, the High Court may grant the same in which the appeal may 
be taken as “admitted” and there is no necessity to make a further application 
under 0. 41. 1 There is nothing in the Provincial Insolvency Act (III of 
1907) to interfere with any right of appeal to the Privy Council that might 
otherwise exist. 2 

_ R. 1 2. [S. 552.] (1) Unless the Appel- 0.41, R.12. 

t>eai ay for hearing ap late Court dismisses the appeal under rule 11, 

it shall fix a day for hearing the appeal. 

(2) Such day shall be fixed with reference to the current 
business of the Court, the place of residence of the respondent, 
and the time necessary for the service of the notice of appeal! 
so as to allow the respondent sufficient time to appear and 
answer the appeal on such day. 

[1877—S. 552; 1859—S. 344.] 

1. Day for hearing appeal.—Care should be taken not only in fixing 
. the original date for the hearing of a case, but in altering the date of hearing 
so that none of the parties is taken by surprise. But there is nothing illegal 
in a Judge taking up an appeal on any day he chooses to fix so long as the 
parties or their pleaders have sufficient notice and no prejudice is caused.' 

When fixing a date for the hearing of the appeal under this rule, the appellate 
Court is not entitled to restrict the appeal to one or more of the grounds 
specified in the memorandum of appeal. 2 



BaJcsh v. Har Prasad, (1917) 40 Ind Cas 139: 
4 Oudh L J 140 [This was a decision of the 
United Provinces Board of Revenue. It was held 
In it that an allegation that there is no evidence 
to support a specific finding of fact is a ground 
of law and where such a ground is tak«n /in a 
memorandum of second appeal, the Court la* not 
justified in summarily dismissing the appeal under 
R 19, Board's Circular 8—II, without giving 
notice to the parties]. 

Note 17. 

(1) LaJchi Narain v. Sri Ramchandra, (1911) 
11 Ind Cas 212 (213): 15 Cal W N 921: 14 
Cal L Jour 146; Jankinath Hore v. Prabhasini 
Dart, (1915) 30 Ind Cas 898 (899, 900): 22 
Cal L Jour 99: 19 Cal W N 1077: 43 Cal 178. 


tLa n rraoasini Dart, (1915) 

19 C.? w" N 107T ? 48 °*‘ L ^ 

Note 18. 

ci iw'ScSTfis s/rrw . 1916 ’ 29 Ind 

a. M 

. Order 41 - Buie 18—Note 1. 

W N 20 dh (2lf Uar V ' DlUiP Lal (1889) 9 Al! 



0.41, R.13, 
Notes 
1 — 2 . 
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Notice to Lower Court 


Sch. 


Appellate Court to 
give notice to Court 
whose decree appeal¬ 
ed from. 


R. 1 3. [S. 550.] (1) Where the appeal 
is not dismissed under rule 11, the Appellate 
Court shall send notice of the appeal to the 
Court from whose decree the appeal is 
preferred. 

(2) Where the appeal is from the decree of a Court, the 

records of which are not deposited in the 

papM 3 S ?o a A°p P eiia?e A l>P ell ate Court, the Court receiving such 
Court - notice shall send with all practicable despatch 

all material papers in the suit, or such papers 
as may be specially called for by the Appellate Court. 

(3) Either party may apply in writing to the Court from 

whose decree the appeal is preferred , specify¬ 
ing any of the papers in such Court of which 
he requires copies to be made; and copies of 
such papers shall be made at the expense of, 
and given to, the applicant. 

[1877—S. 550; 1859—S. 343.] 

Synopsis. 

1. Legislative changes. 3. Form. 

2. Scope of the rule. 


Copies of exhibits in 
Court whose decree 
appealed from. 


Records. See Note 2, Pts. (1) and (3).. 


1. Legislative changes:— 

The words “where the appeal is not dismissed under R. 11” have been substituted 
for the words "when the memorandum of appeal is registered”. 

2. Scope of the rule. —If any part of the record has not been sent up 
by the lower Court and the appellant wishes to bring it before the appellate 
Court, he should ask the appellate Court to send for it before the day of 
trial. 1 When a notice of appeal is sent by the High Court to the Court below 
with instructions to make a return within a specified time, the appellant is 
entitled to the whole of the time allowed, and may deposit his talabana and 
cause service of the notices any time within the period limited. Where the 
appellant is denied this liberty by the lower Court, he ought to come before 
the High Court with a substantial application for orders. 2 

When the record has been lost at the time of the determination of an 
appeal, the appeal should be retried when the record is found again. 3 


'al L Jour 146; Jankinath v. Prabhaiini Dasi, 
30 Ind Cas 898 (900): 22 Cal L Jour 
,J 915 1 ) 9 Cal W N 1077: 43 Cal 178 [Nor is 
ppeliant restricted to the ground on which the 

Application for review of order • based] 

lissiug the appeal under O 41, R H -"as baaedj. 


Order 41, Rule 13—Note 2. 

(1) Bukeh Ali SowdagW v. Joyanut 


Khan, 


(1869) 11 Suth W R 248 (249). 

(2) Rungo Debee Boistobee v. Hwee Narain 
Oopadhya , (1869) 11 Suth W R 138 (189). 


(3) Mongal Prasad v. Kalwanta, (1881) 1 AE 
W N 26 (27). 
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3. Form.— For form of notice to the lower Court of the admission of 
an appeal, see Appendix 6, Form No. 5. 

1 [S. 553.] (1) Notice of the day fixed under 

rule 12 shall be affixed in the Appellate Court- 

vi«™ c E a o“ic n e“ d d e ay house ’ fmd a like notice shall be sent by the 
for hearing appeal. Appellate Court to the Court from whose decree 

the appeal is preferred, and shall be served on 
the respondent or on his pleader in the Appellate Court in the 
manner provided for the service on a defendant of a summons 
to appear and answer; and all tie provisions applicable to such 
summons, and to proceedings with reference to the service 
thereof, shall apply to the service of such notice. 

(2) Instead of sending the notice to the Court from whose 

decree the appeal is preferred, the Appellate 

may PP itseif cause Court may itself cause the notice to be served 
notice to be served. on the respondent or his pleader under the 

provisions above referred to. 

[1877—S. 553; 1859—S. 345.] 


Local Amendments. 


ALLAHABAD. 


Add the following sub-R. (3):— 

“(3) Notwithstanding anything in sub-R. (1) it shall not be necessary to serve 
nohee of any proceeding incidental to an appeal on any respondent, other 
than a person impleaded for the first time in the appellate Court, unless he 
as appeared and filed an address for service either in the trial Court or in 

the appeal SCC ° nd Sppea1, in the lower a PP ellate Court, or has appeared in 


BENGAL. 


MADRAS. 


Insert the following as Cl. (3) :— 

0 f a11 “ the di8cretion of appellate Court to make an order, at 

y s age of the appeal whether on its own motion, or ex parte, dispensing 

i h service of s. 0 , 1 , 01 ^ on anv rcsp ondent who did not appear, either at 
e hearing m the Court whose decree is complained of or at any proceeding 

zrszzz dwree ° f thai c ° urt »«*- ** 

Provided that— 

W Th „»u? Urt ” ay reqUire °°. tice 0f thl ‘ “PP™ 1 to bo published in any news- 
paper or newspapers as it may direct. 7 

(h) No such order shall preclude any such respondent or legal representative 
from appearing to contest the appeal. ” g representative 


Insert the following as a proviso to sub-R. (1):— 
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Publication op Day fob Hearing of Appeal 


SchL 


0 41, B.14. 


“Provided that the appellate Court may dispense with service of notice on respon¬ 
dents against whom the suit has proceeded ex parte in the Court from whoso 
decree the appeal is preferred. 0 


NAGPUR. w . J > f .H 

To R. 14, the following suh-rule shall be added :— 

‘ ‘ (3) The appellate Court may in its discretion dispense with notice to any 
respondent against whom the suit was heard ex parte.** 


N.-W. P. P. 


Add the folowing proviso to sub-R. (1):— 

Provided that with the permission of the Court no notice need be served upon 
a respondent who was a pro forma defendant in a suit which was decided 
ex parte against him .** ' 1 


OUDH. 

To R. 14, add the following sub-R. (3):— 

“(3) Provided that in a case where a respondent has not appeared either 
during the hearing of the case in the Court from whose decree or order 
the appeal is preferred or at any proceeding subsequent to that decree, 
it shall only be necessary for the Court to make one attempt to effect 
personal service on such respondent or, if such respondent is dead, on 
his legal representative; and, thereafter service may be effected by affixing 
a notice in some conspicuous place in the Court-house of the District 
Judge within whose jurisdiction the suit or proceeding was instituted along 
with one or other of the following methods, namely, publishing the notice 
in a newspaper or affixing it to the wall or door of the ohaupal of the 
village where the respondent last resided or any other method as the 
Court may direct.” 


PATNA. 

Add the following as R. 14-A:— 

* 1 14-A. The appellate Court may, in its discretion, dispense with the service of 
notice hereinbefore required on a respondent, or on the legal representa¬ 
tive of a deceased respondent, in a case where such respondent did not 
appear, either at any stage of the proceedings in the Court whose decree 
is appealed from or in any proceedings subsequent to the decree of that 
Court and no relief is claimed against such opposite party or respondent 
or his legal representative either in the original case or appeal.” 

RANGOON. 

Add the following as sub-R. (3) to R. 14: 

“(3) Nothing in these rules requiring any notice, to be served on or given 
to an opposite party or respondent shall be deemed to require any notice to 
' • ‘ he served on or given to an opposite party or respondent who did not appear 

either at the hearing in the Court whose decree is complained of or at 
any proceedings subsequent to the decree of that Court, or on or to the 
legal representative of any such opposite party or respondent if deceased. 


SINDH. 

Add the following as sub-R. (3) to R. 14 in O. 41: 

“(3) The appellate Court may, however, in its discretion, dispense with the 
service of notice of the appeal or interlocutory application therein, on a 
respondent or opponent who has made no appearance at the trial Court. 

Add the following as R. 14-A in O. 41:— 

“14-A. Subject to the leave of the appellate Court nothing in these rule* 
requiring any notice to be served on or given to an opposite party or 
respondent shall be deemed to require any notice to be. served on or given 
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to the legal representative of any deceased opposite party or deceased 
.. respondent, where such opposite party or respondent did not appear, either at 
the hearing in the Court whose decree is complained of or at anv proceedings 
subsequent to the decree of that Court. * * 


0.41, £.14; 
Notes 

1 — 2 . 


Synopsis. 

1 Service of notice. notices as not served. 

2 Dismissal of appeal after return of 3. Form. 

1. Service of notice.—An appeal cannot be heard and decided with¬ 
out fixing a date for such hearing or without giving the respondent due 
notice of such date. 1 But failure to give notice to an unnecessary respondent 
does not vitiate the appeal. 2 It is the duty of the appellant to give' the cor¬ 
rect address of the respondent. The latter is not bound to communicate his 
address to the Court or to the appellant and his omission to do so is not an 
abuse of the provisions of the Code. 3 

The service of notice on the respondent should be in the manner pro¬ 
vided for the service of summons on a defendant. 4 

Service of notice of appeal on the respondent’s pleader is sufficient. 5 
Where a guardian ad litem of a minor has been appointed by the Court, notice 
of the appeal may be served on the guardian. 6 

2. Dismissal of appeal after return of notices as not served. —Under 
0. 9, R. 5, if a summons is returned unserved and the plaintiff does not apply 
for fresh summons within three months thereafter, the suit must be' dismissed 
unless within those three months, the plaintiff satisfies the Court that there 


Order 41, Rule 14 — Note 1 . 

(1) Baldeo Das v. Bishambar, 1895 Pun Re 
No 10 (Rev) [This principle applies also to a 
Revenue Court). See Jamnadas v. Bishan Das , 
(1917) 41 Ind Cas 889 (890): 63 Pun W R 
1917: 136 Pun L R 1917 [Appellate Court should 
mot presume that the respondent has knowledge 
of the date of hearing of the appeal, if notice 
has not been duly served upon himj; Nauroz v. 
Farzaladad, 1890 Pun Re No 9 (Rov); Judu 
Eanta Sarrna v. Ilema Kanta Goswmi , (1916) 
36 Ind Cas 624 (624) Cal [A Judge eannot 
decide an appeal ex parte when notice of appeal 
does not specify the date on which the appeal 
■will be heard] ; Rudra Pratap Narain v. Ratan 
Dei, (1924) 11 Oudh L J 376 (376). 

(2) Dayal Singh v. TJttam Kuar , (1909) 1 

Ind Cas 604 (606): 21 Pun Re 1909: 27 Pun 
W R 1909: 32 Pun L R 1909; Jadu Nath Sarkar 
v. Haran Chandra Sarkar , 1923 Cal 221 (223): 
49 Cal 1043: 36 Cal L Jour 217: 70 Ind Cas 
■687. 

(3) Jamnadas v. Bishen Das , (1917) 41 Ind 
Cas 889 (890): 63 Pun W R 1917: 136 Pun 
L R 1917. 

(4) See the following cases :—Sonatin v. Gopal, 
(1871) 15 Suth W R 31 (31) [Respondent re¬ 
siding outside British territory—Notice may be 
served by being sont by registered post]; Satish 

C tza n K a a,¥ ukh * f i? e v * Porter > (1909) 1 Ind, Cas 

CaI W N 18: 9 Cal L Jour 244: 
3G Cal 226 [Respondent living in England—Best 
way would be to make over notice to appellant’s 
pleader for service on respondent through an agent 
in England to be appointed for the purpose]; 
Doolechand v. Nibran Singh , (1873) 20 Suth W 
It 62 (62) ( Affixing on outer door of respondent’s 
house^when hie address is known is illegal]; Lootf 
Ali Meah v. Pearee Mohun Roy, (1871) 16 Suth 
W R 223; Jogender Chunder v. Dxoarka Nath 


Earmokar , (1888) 15 Cal 681 (683) [Person 
refusing registered letter is estopped from plead¬ 
ing ignorance of contents]; Bedhoo Eoolanee v. 
Bonotnallee Gorain, (1869) 11 Suth \V R 496 
(496) [When respondent is not found in the place 
where he resided at the commencement of the 
suit, the substituted service may bo ordered ]; 
Mathura Prasad v. Bhup Narain, 1921 All 52 
(52, 53): 43 All 411: 19 All L J 145: 61 Ind 
Cas 135 [Service by affixing notice on outer door 
—Respondent not appearing at hearing—Under 
O 7, R 22 of the rules of the Allahabad High 
Court, it is the duty of the Court to fix a fresh date 
and direct additional service by registered post] ; 
Gopal v. Greedharee , (1866) 6 Suth W R 13 
(14) [Notice not served on respondent personally 
or on his recognised agent, must be served by 
being affixed on the outer door of his house— 
Substituted service should bo applied for if res¬ 
pondent cannot bo served personally]; Bashiram 
v. Bishambhar Nath , 1922 Oudh 268 (269): 9 
Oudh L J 439: 69 Ind Cas 667; Prosonna Eumar 
v. Bani Kanta Batta, (1903) 30 Cal 758 (760) 
[Order in winding up of company under Com¬ 
panies Actr-^-Appeal against order—Notice of 
appeal must be given within three weeks from 
the date of the order complained of]: LaUah 
Baroomul v. The Official Liquidator of the Sara¬ 
wak and Hindustan Banking and Trading Co 

fn ’ x (18 3 9) * Cal 704 (707) : 3 Cal L Rep 581,’ 

Saru P Sultan Singh. (1905) 

V ifW 5 , 1 . 01: 2 AU L J 311 f 1905 A “ 

*J£’Jio >“* p "' had ’ (1912) 15 

«p*<^hoVt l mf“Vo’' art K n\% 

Ind Cas 614 [O 41, R 14 read with O 5. R 12 
does not mean that the service must bo on the 
minor himself and not on the guardian ad litem ]. 


2888- 


Contents op Notice 


Sch. 


0-41, £.14, 
Notes 
2—3. 


0.41, £16, 
Note 1. 


O 41, £16. 


% 


is a sufficient cause for extending the period for applying for fresh summons. 
This rule does not apply to appeals. Hence, although the appellant has 
applied neither for fresh notices nor for extension of time within the time 
allowable under 0. 9, R. 5, the appeal need not be dismissed and the Court 
can excuse the delay and order fresh notices to issue. 1 Conversely, the appellant 
cannot claim to be entitled, as of right, to apply for fresh notices within the per¬ 
iod allowed under 0. 9, R. 5. If the appellant fails to take out fresh notices with¬ 
in the time ordered by the Court, the appeal can be disposed of under 0. 17, R. 3, 
notwithstanding that the period allowable under 0. 9, R. 5 has not expired* 
If after the return of a notice of appeal as not served, the appellant makes 
undue delaj' in applying for fresh notices the appellate Court may refuse to 
issue fresh notice. 3 Where an appeal against a decree for joint possession of 
land is dismissed as against some of the respondents for failure to serve notice 
of appeal on them, the appeal cannot proceed even as against the others. 4 See 
Note 5 to 0. 9, R. 5. 


3. Form.—For form of notice to respondent, see Appendix G, 
Form No. 6. 


R. 15. [S. 554.] The notice to the respondent shall 

declare that, if he does not appear in the 
contents of notice. Appellate Court on the day so fixed, the appeal 

will be heard ex parte . 

... [1877—S. 554; 1859—S. 345.] 

IV Contents of notice. —An appeal cannot be decided ex,parte if the 
notice served on the respondent did not specify the date of hearing. 1 

Procedure on hearing. ■ 

R. 16. [S. 555.] (lj On the day fixed, 6 or on any other 

* ' day to which the hearing may be adjourned. 

Bight to begin. the appellant shall be heard 3 in support of the 

appeal. . _. 

(2) The Court shall then, if it does not dismiss the appeal 
at once, hear the respondent against the appeal, and in such casfr 
the appellant shall be entitled to reply. 

[1877—S. 555.] 

any time within the period specified in R 5J. 

(3) See Doolchand v. Nirban Singh, (1873) 20 
Snth W R 62 (63). 

(4) Baatr Shaik v.‘ Fazale Karim, (1915) 26 
Ind Cns 703 (704) : 19 Cal W N 290. 

Order 41, Bole 16—Note 1. 

(1) Jadu Kanta v. Bern Kanta, (,1917) 36 
Ind Cas 624 (624) Cd. . . 

• f 9 • . 


Note 2. 

(1) Babanna Sanpappa v. Puvava ■ Ninfh<uappjh 
1927 Bom 68 (69, 70): 50 Bom. 815: 2 ® J*°“ 
L R 1446: 100 Ind Oas 147 [Single Judge of 
High Court can excuse delay]. 

(2) Jaisary Singh v. Jaisary Singh, (1912) J 7 

[ ni ATiS 9 li) 2^Ind BU Cas°^0 rO (4?0rl5 
Mad L Jour 451 ^In this case the Madras High 
Court hejd that O 9, R 5 applies to appeoto and 
\\>A nnnftllant can apply tor fresh summons at 
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0.41, R.|6> ; 
Notes 

1—3. 


Failure to make necessary deposit for printing. See Note 3. F.-N. (1). 

1. Right to begin. —The mere fact that the respondent challenges 
the right of the appellant to appeal does not give the respondent the right to 
begin. 1 In the Calcutta High Court when the appellant’s right to appeal is 
challenged, the practice is to require the respondent at the outset to indicate 
briefly the grounds upon which his objection is based. 2 

In every appeal the burden is on the appellant to show that the judg¬ 
ment of the lower Court is wrong 3 and this is so notwithstanding the fact that 
the records of the suit have been destroyed. 4 

Where there is a slip in the order in an appeal heard ex parte, the 
error will be attributed to the appellant. 5 Where an appeal is heard ex parte, 
it is th?. duty of the counsel for the appellant to bring to the notice of the 
Court all the authorities on the point, adverse as well as favourable. 6 

2. Respondent’s failure to appear on day specified in notice of appeal. 

—A respondent who had not appeard on a date fixed for hearing but on which 
the appeal was not heard, is not precluded from appearing on any subsequent 
day to which the hearing may stand adjourned. 1 

3. “Shall be heard”. —An appellant is not entitled to be heard on 
the merits, if the appeal is liable to be dismissed on a preliminary ground. 1 
The Appellate Court is bound to hear the respondent before determining an 
appeal unless it dismisses the appeal at once. 2 


Synopsis. 


1. Bight to begin. 

2. Respondent’s failure to appear on day 

specified in notice of appeal. 

3 “Shall be heard.” 

4. Hearing counsel of one party in the 


absence of the other. 

5. Hearing of appeal before day fixed. 

6. Effect of non-compliance with the 

rules relating to appeals. 


Order 41. Buie 16—Note 1. 

(1) Rustomji v. Kesiowji, (1884) 8 Bom 287 
(280). 

(2) Srinivas v. Kesho, (1011) 12 Ind Cas 745 
(747): 14 Cal L Jour 480 (Appellant is then 

heard in support of his right to appeal—Res¬ 
pondent then answers the argument and appel- 
lnnt is finally heard in reply]. 

(3) Fakir Muhammad Khan v. Shambhu Datt, 
1026 Jour 94 (1): 18 Oudh L J 167: 01 Ind 
Cas 1014; Secretary of State ▼. Bejoy Kumar, 
1025 Cal 224 (225): 40 Cal L Jour 303: 84 
Ind Cas 782; Po Kin v. Po Shein, 1026 P C 
77 (70): 24 All L J 758: 06 Ind Cas 142: 4 
Rang 518: 31 Cal W N 252: 8 Oudh W N 845 
P 0; Mani Lai ▼. Mo ole hand, 1025 Oudh 224 
(224): 80 Ind Cas 683 (Equal possibility of 
judgment on either side being right, is not enough]; 
Narain Dae v. Debt Din Singh, 1026 Oudh 38 
(30): 00 Ind Cas 566 (Equal possibility of other 
view being right is not enough] • Muett Fakr- 
unisea v. Moulavi Lazarus, 1021 P C 55 (56) : 
17 Nag L R 72: 25 Cal W N 866: 83 Ind Cas 
808 P C (Some balance in appellant’s favour must 
be established], 

(4) Hara Kumar v. Asiatulta, (1808) 3 Cal 
W N 23 (Notes). 


C.P.C.—362 


(5) Ohampat Singh v. Jangu Singh, (1012) 16 
Ind Cas 830 (831): 16 Cal W N 793: 12 Mad 
L Tim 482: 10 All L J 370: 1012 Mad W N 
115: 14 Bom L R 1223: 17 Cal L Jour 14 P C. 

(6) Deonandan Prasad v. Janki Singh, 1016 
P C 227 (220): 44 Cal 573: 44 Ind App 30: 
15 All L J 154: 10 Bom L R 410: 25 Cal L 
Jour 250: 21 Cal W N 473: 32 Mad L Jour 206: 
21 Mad L Tim 240: 5 Mad L W 526: 1017 
Mad W N 254: 1 Pat L W 204: 30 Ind Cas 
346 P 0. 


Note 2. . 

(1) Hanmantbhat v. Basappa, 1026 Bom 424 
<424. 425): 28 Bom L R 738? 06 Ind Cas 326. 
See however ArunachaUam Ohettiar v. East 

iVevendu POai (1014) 24 Ind Cas 1007 (1008) 
Mad [Doubted]. 

Note S. 

(1) KeepUacheri Parkum O. Ammad v. Tan- 
nathan Kandiyil Ambalathan Kandi, (1016) 
31 Ind Cns 74 (76): 2 Mad L W 

000: 18 Mad L Tim 383: 20 Mad L Jour 784: 

1015 Mad W N 817 [Rule 105 of Appellate Side 

Kules directing dismissal of appeal if appellant 
fails to deposit printing charges]. 


(2) Anoopchand Hazarimal v. Ilira Bapu 
Zamxndar, (1800) 3 C P L R 178 (170); In re 
Anupram Kirparam, (1011) 0 I n d CaB 850 
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Right to Begin 


Sch. 


OA1, R.16 
Notes 

3—6- 


0 41, R17. 


filed. 1 


The rule does not compel the Court to permit "written arguments to be 


4. Hearing oounsel of one party in the absence of the other. —The 

Court cannot, having regard to the provision contained in sub-R. (2), hear 
the arguments of the respondent’s pleader alone in the absence of the appellant 
or his pleader and proceed to judgment without giving the latter an opportunity 
to reply. If the Court does so, it acts illegally and the judgment is not valid. 1 

5. Hearing of appeal before day fixed.—Where, subsequent to the 
adjournment of an appeal the hearing of the appeal is advanced without 
notice to the respondent, and the appeal is decided ex parte before the date to 
which it was adjourned, the respondent can have the ex parte decree set 
aside. 1 But the irregularity of deciding an appeal before the day fixed, will 
be condoned if the pleaders of both the parties were present and argued the 
case. 2 

If an appellate Court decides an appeal before the usual hour of com¬ 
mencing Court business and refuses to hear the appellant’s counsel on his 
appearing in due time, it acts with grave irregularity. 3 

6. Effect of non-compliance with the rules relating to appeals.—If 

the rules of the Court relating to appeals have not been complied with and no 
adequate excuse is offered, the appeal should be dismissed. 1 

R. IV. [S. 556.] (1) Where on the day fixed, or ow any 

other day to which the hearing may be adjourn- 
for l ap ! p S e\ /t ed, the appellant does not appear 3 when the 
defautt. appeal is called on for hearing , the Court may 

make an order that the appeal be dismissed. 2 

(2) Where the appellant appears and 
^Hearing appeal <•.»- reS p 0 ndent does not appear , the appeal 

shall be heard ex parte. 13 

[1877—S. 556; 1859—S. 346.] r V. • •; \ 

Synopsis. 

, r 5. Compromise after dismissal for do- 


1. Legislative changes. 

2. Dismissal for default of appearance 

3. “Appearance”—Meaning of. See 

Notes to O. 3, B. 1. 

4. Dismissal on merits illegal. 


fault. 


See 6. Dismissal for default of prosecution. 

7 . Dismissal for default if affects cross 
objections. See Notes under O. 41, 


(351): 13 Bom L R 27: 12 Cr L Jour 64 
[Respondent's counsel stopped in the course of 
argument with the remark that he would be 
heard again if necessary—Appeal decided «?*>*<* 
respondent without giving time and opportunity 
to argue further—Order set aside). 

( 3 > Trimbak v. Krishna Rao, 1929 Nag 89 
,00)! 11 nS L J 288: 115 Ind Caa 173. 

Note 4. 

(1) Kesho Das v. Ram Rarain, (1921) 63 Ind 
Cas 945 (946) Lah. 


Note 6. 

(1) HanumantbfuU Shankarbhat v. Basappa 
Chanbsappa, 1926 Bom 424 (425): 28 Bom L 
R 738: 96 Ind Cas 826. 

(2) Hakeemunissa v. Uuckdoonum, (1864) 1 
Suth W R 246 (246). 

(3) Rukeemunissa v. Muckdoomtm, (1864) 
1 Suth W R 246. 

Vote 6. 

(1) Bhimfi Girdhar v. Morgan ; (1885) 3 Bom 
H 0 R 63. 
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B. 22- 12. Re-hearing of appeal decided ex parte, R.17! 

8. Dismissal for default of appeal from See R. 21 below. Notes 

ex parte decree—Application to set 13. Hearing of appeal ex parte. Sub-R. _g 

aside ex parte decree. (2). 

9. Effect of dismissal for default. 14. Appeal. 

10. Notice of date for hearing appeal. 15. Letters Patent Appeal. 

II. Restoration of appeal dismissed for 16. Revision. 

default. See R. 19, post. 


Amendment of decree after dismissal of Limitation for restoring appeal dismissed 
appeal for default. See Note 9, Pts. for default. See Note 9 to R. 19, post. 

(3) and (4). 

1. Legislative changes:— 

The words “the Court may make an order that the appeal be dismissed” have been 
substituted for the words “the appeal shall be dismissed for default.’’ 

As to the effect of the change, see Notes 4 and 14, infra. Also Note 16 to S. 2, 
sub-S. (2). 

2. Dismissal for default of appearance. —Under the old Code, where 
the appellant did not appear when the appeal was called on for hearing, the 
Court was bound to dismiss the appeal. Under the present rule the Court is 
not hound to dismiss an appeal for default but may do so. 1 The rule applies 
not only to the date originally fixed for hearing the appeal but also to any date 
to which the hearing may have been adjourned. But it does not apply when 
the hearing has been completed and the case is merely adjourned for pronoun¬ 
cing judgment. 1 '* 

An appeal cannot be dismissed for default, if the appellant is dead at 
the time because, the orders and rules dealing with the case of the non-appearance 
of a suitor are not applicable to the situation which arises when the suitor is 
dead. 2 

Applicability of rule to remanded appeal. —The rule applies also to a 
remanded appeal, and if the appellant fails to appear on the day fixed for the 
hearing of the appeal after remand, the appeal may be dismissed for default. 3 
But where the appellate Court remands a case for further enquiry and fixes a 
date for the return of the report, it cannot dismiss the appeal in default, before 
that date for non-appearance of the appellant in the lower Court on the date 

Order 41, Bole 17— Note 2. rase, the appellate Court was fully justified in 

(1) Bnsudev v. BitUshi, 1929 Rang 11 (12): dismissing the appoal for default). 

6 Rang 612: 114 Ind CaB 302; Maxing Po Thin 

v. Maxing Than Oe, 1925 Rang 96 (97): 4 U B (1-n) (iangadhttr Kesheo v. Ramchandra, (1894) 
R 164: 76 Ind Cas 166; Mxualiarakath Mxihama* 7 C P L R 1 (2); Sheo Singh v. Sxibh Karan 
v. Manavikrama, the Zamorin Raja Avergal, 1928 Singh, (1905) 8 Oudh Cas 261 (263) [Rule 

Mad 18 (14): 45 Mad 882: 16 Mad L W 434: does not apply when arguments have been heard']. 
43 Mad L Jour 317: 1922 Mad W N 604: 69 

Ind Cas 513; Taher Sheikh Choukidar v. Ota- (2) Raja Debi Bahkth Singh v. Habib Shah, 
rxiddi Howladar, 1929 Cal 475 (476): 56 Cal <1913) 19 Ind Caa 526 (527): 17 Cal W N 829: 
412: 119 Ind Cas 129; Muruga Chelty v. V Raja- 11 All L J 625: 18 Cal L Jour 9: 15 Bom L 
•ami, (1912) 14 Ind Cas 823 (828, 829): 1912 R 640: 14 Mad L Tim 83: 1913 Mad W N 566: 
Mad W N 332: 11 Mad L Tim 280: 22 Mad 25 Mad L Jour 148: 35 All 331: 16 Oudh Cas 
L Jour 284. See Ramdhan v. Bisnxi Pratad, 194: 40 Ind App 150 P C; Daalat Rai v. Jagat 
(1920) 54 Ind Cas 715 (717, 718): 5 Pat L Ram, (1918) 47 Ind Cas 962 (963): 96 Pun 
Jour 17: 1 Pat L Tim 158 [It is desirable to Re 1918 [Order of dismissal for default should 
accommodate litigants to some extent if their be set aside on application of legal representative), 
pleaders happen to be absent in another Court 

and have a chance of attending within a short (3) Nga Chok v. Nga On Oaing, (1909) 4 
time so as not to disturb the business of the Ind Cas 816 (817): D B R 1907-09, Civ Pro 
Court). See nJso Nasaruddln Khan v. Emperor, C, p 27. 

1927 Cal 98 (100): 53 Cal 827: 99 Ind Cas 
124 [Held, that under the circumstances of the 
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fixed for the enquiry.* AVhere, however, a ease is remanded to the lower 

appellate Court for disposal that Court is entitled to dismiss the appeal for 

default if the appellant does not appear before it on the date fixed for the 
hearing. 5 

3. “Appearance’V—Meaning of.— See Notes to 0. 3, R. 1. 

4. Dismissal on merits illegal.—It was held.under the former Code 

that the appellate Court had no power, in the absence of the appellant or his 
pleader, to dismiss the appeal on the merits, but could only 

dismiss it for default. 1 In the present rule, the words “the 

Court may make an order that the appeal be dismissed” have been 

substituted for the words “the appeal shall be dismissed for default” which 

occurred in the corresponding section, viz., S. 556 of the former Code. This 
change in the language of the rule has given rise to a conflict of decisions as 
to the power of an appellate Court to dismiss an appeal on the merits, if the 
appellant does not appear at the time of hearing. On the one hand, it has 
been held by the High Courts of Allahabad, 2 Calcutta, 3 Madras* and Rangoon 5 
that the fact that the Court is not hound to dismiss an appeal for default does 
not enable it to dismiss the appeal on the merits, but only to adjourn it to 
another date. The High Court of Patna has, on the other hand, held that 
the powers of an appellate Court under the present rule as altered in the new 
Code are wide enough to include the power to dismiss the appeal on the merits 
if the appellate Court should think fit to do so. c 

5. Compromise after dismissal for default.—An appeal was dis¬ 
missed for default of both the parties. Subsequently the appellant applied to 
the Court for restoring the appeal and, pending the disposal of the application 
both the parties filed a petition of compromise praying for a decree in terms 
of the compromise. The Court subsequently rejected the application for 
restoring the appeal. It was held that in the circumstances of the case, the 
Court ought to have restored the case and given effect to the petition of com¬ 
promise filed. 1 


(4) Hamam Singh v. Abdullah , 1926 Lah 574 
(574): 96 Ind Caa 308; Dhondya v. Aft Sita, 
(1895) 8 C P L R 69 (70). 

(5) Trilok •» Ohunder Sen v. Aukhil Ohunder Sen, 
(1874) 21 Suth W R 65 (65); \Anand Rao v. 
Balaram Bapu (1889) 2 O P L R 32 (33) [Par¬ 
ties to remanded appeal should apply to Court to 
which it has been remanded, to fix a date for 
further hearing of the case]. 

Note 4. 

(1) Sanahai Lai v. Naubat Rai, (1881) 3 
All 519 (520): 1881 All W N 17; Zainab Begum 
v. Manawar Hussain Khan , (1886) 8 All 277 
(278, 279): 1886 All W N 96; Afohesh Ohunder 
y. Thakoor Das, (1873) 20 Suth W R 425 (426) 
[Appeal though purporting to be dismissed on 
merits is to be considered as dismissed only for de¬ 
fault J; Murdari v. Mariam Bibt, 1895 All W N 
140 (140) [Decision of Court dismissing on merits 
in such circumstances, regarded as dismissal for 
default]; Compare Bri) Lai v. Khubi t 1884 AH \n 
N 167 (167) [Order dismissing appeal on merits 
is not such an irregularity as would justify in¬ 
terference in revision]. 


(2) Meir Khan v. Ilwari, 1924 All 144 (144): 
44 All 669: 21 All L J 667: 5 L R A (Civ) 26: 
74 Ind Caa 905. 

(3) Taher Sheikh v. Otaruddi Howaladar, 1920 
Cal 475 (476): 56 Cal 412: 119 Ind Cas 129. 

(4) Musali Arakath Muhammad v. Manavikrama r 
1923 Mad 13 (14): 45 Mad 882: 16 Mad L W 
434: 43 Mad L Jour 317: 1922 Mad W N 604: 
69 Ind Cas 513. 

(5) Baeudev v. Bedeshi, 1929 Rang 11 (12): 6 
Rang 612: 114 Ind Cas 802; Maung Than Oe v- 
Maung Po Thin t 1925 Rang 96 (97) : 4 U B R 164: 
76 Ind Caa 166 [Order treated as one for dis¬ 
missal for default though purporting to be one 
of dismissal on- merits]•• 

i • 

(6) Daulat Singh v. Maharaja Keaho Prasad 
Singh. 1921 Pat 325 (325): 2 Pat L Tim 36: 
57 Ind Caa 75 (76). 

Nota 5. 

(1) Asivini Kumar Dutt v. Sukhoda SundaH 
Dcbya, 1923 Cal 819 (319): 68 Ind Caa 448. 
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0.41, R.17, 
Notes 
0—9. 


In the undermentioned ease 2 the High Court of Madras has held that 
under R. 105 of the Madras Appellate Side Rules, the High Court can dis¬ 
miss a second appeal for failure to translate and print the necessary records. 
Such an order of dismissal is not ultra vires and does not contravene the pro¬ 
visions of this order. 

7. Dismissal for default if affects cross-objections. — See Notes under 
0. 41, R. 22. 

8. Dismissal for default of appeal from ex parte decree—Applica¬ 
tion to set aside ex parte decree. —The dismissal of an appeal for default is 
not a decree and, therefore, the decree of the Court of first instance is not 
superseded by or merged in the order of the appellate Court. Hence after an 
appeal from an ex parte decree has been dismissed for default the first Court 
can allow an application to set aside the ex parte decree. 1 See Note 11 to 
0. 9, R. 13, ante. 

9. Effect of dismissal for default. —An order dismissing an appeal 
for default is not a decree and hence, the decree of the lower Court is not 
superseded by or merged in it. 1 See Nate 16 to S. 2, [sub-S. (2)]. It will 
follow from this that the decree to be executed in such a case is the decree of 
the lower Court. 2 {Sec Note 5 to S. 38.) It will also follow that an applica¬ 
tion for amendment of the decree must be made to the lower Court and not 
to the appellate Court. 3 A contrary view has, however, been expressed by 
the High Court of Madras in the undermentioned case. 4 It is submitted that 
the view is not correct. On the dismissal of an appeal for default a fresh 
appeal from the same decree may be entertained, provided the period of 
limitation has not expired. 5 

The decision of the lower Court operates as res judicata although the 
appeal against it has been dismissed, not on the merits, but for default. 6 


6. Dismissal for default of prosecution. —Where the materials 
essential for the progress of an appeal such as supplying translations of verna¬ 
cular documents, preparation of Bench copies, etc., are wanting owing to the 
appellant’s default, the Court can dismiss the appeal for default of pro¬ 
secution . 1 


Note 6. 

(1) Ma On Bwin v. Ma Shew Mi, (1918) 47 
Ind Cab 691 (692): 9 L B R 266; Ram Mari 
v. Madan Mohun, (1896) 23 Cal 339 (346) (Order 
dismissing appeal for failure to deposit cost of 
proparing paper book); Kabuli v. Bhuli, (1890) 17 
Cal 289 (289) (Failure to deliver copies to Regis¬ 
trar according to rules]. 

(2) Keeiiilicheri Parkum C. Ammad v. Van- 

nut han K midi nil Ambulatlian Kandi, (1915) 31 

Ind Cns 71 (75): 2 Mad L W 999: 18 Mad L 

Tim 383: 29 Mad L Jour 784: 1915 Mad W N 

817. 

Note 8. 

(1) Rafiquat Hussain v. Bibi Tawaef, (1917) 
39 Ind Cas 519 (520): 15 All L J 286: 39 

All 393. 

Note 9. 

(1) Rafiquat Hussain v. Bfbi Tauaef, (1917) 
39 Ind Cas 519 (520): 15 All L J 286: 39 

All 393; Ohandri Abdul Majid v. Jawahir Lai, 


1914 P C 66 (67): 36 All 350: 12 All L J 
624: 16 Bom L R 395; 19 Cal L J 626: 18 
Cal W N 963: 27 Mad L Jour 17: 16 Mad L 
Tim 44: 1 Mad L W 483: 1914 Mad W N 485: 

23 Ind Cas 619 P C. 

(2) Shyam Mandal r. Satinath, (1917) 38 

Ind Cas 493 (496): 24 Cal L Jour 523: 21 
Cal W N 776: 44 Cal 954. 

(3) Daulat v. Rajaram, (1918) 48 Ind Cas 
360 (361) Nag. 

(4) Pakaram Haji v. Koviliath Parkum, (1911) 
10 Ind Cas 96 (97) Mad. 

(5) Surajdeo Narayan Singh v. Pratab Rai, 
1923 Pat 514 (511): 4 Pat L Tim 405: 1923 
Pat H C C 213: 2 Pat 739: 75 Ind Cas 284. 

(6) 3ft Pura v. Behari Lai, 1923 Nag 1 (2) • 
7 Nag L J 163: 68 Ind Cas 239. 
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10. Notice of date for hearing appeal.— The appellant must have 
due notice of the date of hearing. 1 Where no date has been fixed for the 
hearing of an appeal, the appellate Court has no power to dismiss the appeal 
for default. (See R. 12, infra.) 2 Where an appeal has been remanded 
for hearing, it is the duty of the parties to apply to the Court to fix a date 
for the hearing of the appeal or to ascertain from the Court what date has 
been fixed therefor. 3 An appeal may be taken up and disposed of before the 
appointed day if the pleaders of the parties are present and argue the case 
without objection. 4 Notice of the date of hearing must be given to the res¬ 
pondent. before the appeal can be decided ex parte. (See R. 14, ante.) 9 

11. Restoration of appeal dismissed for default. —See R. 19, post. 

12. Re-hearing* of appeal decided ex parte. — See R. 21, below. 

13. Hearing of appeal ex parte—Sub-R. (2). —The absence of the 
respondent on the date fixed for hearing is not by itself, a ground for deciding 
the appeal in appellant's favour. The Court must go into the merits of the 
case and record a judgment. 1 

* 14. Appeal.—Under the former Code there was a conflict of deci¬ 

sions as to whether an appeal lay against an order dismissing an appeal for 
default, some cases holding that such an order was a decree and as such appeal- 
able 1 while other cases holding a contrary view. 2 The definition of a decree 
in S. 2 (2) in the present Code expressly provides that an order of dismissal for 
default does not amount to a decree. Also, in the present rule the words “the 
Court may make an order that the appeal be dismissed” have been substituted 
for the words “the appeal shall be dismissed for default” which occurred in the 


, R.17 
Notes 
10—14- 


Note 10. 

(1) Shib (Thunder v. Allad Monte , (1866) 5 

Suth W R Mis 22 (22); Ieabli v. Bhagwan Ohan- 
dra Shah, (1918) 46 Ind Cas 881 (882) Cal 
[Appeal transferred to another Court without notice 
to any party—Appellant* misled—Appeal dismissed 
for default—Appeal should bo restored); Sukh 
Mongol Tewari v. Raunaq Bibi , (1915) 30 Ind 
Cas 199 (200) : 2 Oudh L J 198 (Appeal adjourned 
—Notice of date to which appeal was adjourned 
not properly served on appellant—Appellant not 
nnii earing—Appeal not to be dismissed for default J; 
Bat) Nath v. Wali Hussan, (1916) 32 Ind Cas 
936 (937) AJ1 [Date of hearing postponed—Date 
not communicated—Dismissal of appeal for de¬ 
fault— Held, that there was "sufficient cause for 
appellant’s absence and that appeal should be 
retored). See also Meehan Monee j. Tannx Char 
ran, (1865) 3 Suth W R Act X 164 (164) [Long 
holiday intervening—Case on list but not taken 
before" the holidays—New' date to be fixed for 
hearing after the holidays]. 

(2) .4/« Mahomed v. Shankar Das , 1924 Lah 
279 (280): 69 Ind Cas 618; Iluro Ohunder v. Ram 
Ooomar, (1865) 2 Suth W R 254 (254). 

(8) Anand Rao v. Balaram Bapu (1889) 2 
C P L R 32 (33); Atma Ram v. Krishna, (1908) 
4 Nag L R 166 (168). 

(4) See Hukumunnissa v. Bibee Muckdoomun, 
(1864) 1 Suth W R 246 (246). 

(5) Jamna Dae v. BiehanDae, (1917) 41 Ind 
Cas 889 (889, 890): 63 Pun W R 1917. 
136 Pun L R 1917 [Appellant must give correct 
address of respondent—Respondent not bound to 


communicate his address]. 

Note 13. 

(1) Museamat Raf Rani v. Ram Eiehore, (1920) 
56 Ind Cas 386 (386): 2 U P L R (B R) 26 
[Failure to do so is an irregularity within S 219' 
of D P Land Revenue Act]. 

Note 14. 

(1) Radha Nath v. Ohandi Oharan, (1903) 30- 
Cal 660 (665): 7 Cal W N 486 F B [Over¬ 
ruling 23 Cal 827 (829) and 23 Cal 115 (116, 
117)]; Lai Narain v. Muhammad Rafiuddin, 
(1900) 28 Cal 81 (83); Ram Ohandar v. Madhav 
Puruehotam, (1892) 16 Bom 23 (25). See also 
Soodhamonee Doeeee v. Gooroo Ptrshad Dutt, 
1864 Suth W R 176 (177). 

(2) Mansab Ali v. Nihal Ohand, (1898) 15 All' 
359 (863): 1893 All W N 113; KanahaUal v. 
Naubat Rai, (1881) 3 All 519 (520): 1881 All 
W N 17; Mukhiv. Fakir , (1881) 3 All 382 (383); 
Rand Ram v. Muhammad Bakhsh, (1878-80) 2 
All 616 (617); Oopi Koeri v. Qajadhar, 1892 
All W N 2 (2); Muhammad Ali v. Eyat, 1879^ 
Pun Re No 113; Dhakishanamurthy v. The Munir 
cipal Council of Trichi-nopoly , (1907) 31 Mad 157 
(160): 3 Mad L Tim 336; Mannoo Ravoot v- 
Oovind Rao Qanpat Ohitnavis, (1897) 10 C P 
L R 32 (32); Ma Tha Dun v. Maung Shwe Dole, 
(1900-1902) 1 L B R 183 (183, 184); ***** 
Shah v. Akbar Shah, 1897-1901 U B R Vol12, 
206. See also Odkinson v. Subramarxia, (189BJ 
22 Mad 221 (223) : 8 Mad L Jour 287 [Deci¬ 
sion dismissing suit in default of appearance by 
plaintiff is an order and not a decree and tner* 
is no first or second appeal therefrom]. 
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old section. Reading, S. 2 (2) and 0. 41, R. 17 together, it is clear that an 
order dismissing an appeal for default is not a decree. Nor is it one of the 
appealable orders referred to in S. 104. Hence, no appeal lies from such an 
order. 3 The proper procedure to set aside the order is to apply under R. 19, 
infra. 

Where an appeal is dismissed on the merits, the order is a decree and 
is appealable as such, notwithstanding that the Court ought to have dismissed 
the appeal for default and not on the merits. 4 But in some old decisions it 
was held that in such cases, the order, though dismissing the appeal on the 
merits, must nevertheless be regarded as an order dismissing the appeal for 
default. 5 

An appeal was dismissed as against some of the respondents on the 
ground of want of proper service of notice on them. When the appeal came 
on for hearing against the other respondents, it was dismissed on the ground 
that it was not maintainable against them alone. Held, that in an appeal 
against the decree of dismissal, the previous order dismissing the appeal against 
some of the respondents could be attacked under S. 105.® 

An order dismissing an appeal for failure to pay the deficiency in the 
stamp for the appeal is an order of rejection of the appeal and as such con¬ 
stitutes a decree. 7 [See S. 2 (2). ] It has been held by the Oudh Judicial Com¬ 
missioner’s Court 8 that when an appeal is dismissed under an erroneous im¬ 
pression as to procedural law, an appeal lies from the order of dismissal, 
because the effect in such a case is that of dismissal on a preliminary point. 
(See Notes under R. 11, supra.) 

Sec also Note 12 to S. 96, ante. 

15. Letters Patent Appeal. —No appeal lies under the Letters Patent 
from an order dismissing an appeal for default. 1 

16. Revision.—An application for revision may lie against an order 
dismissing an appeal for default. 1 


0.41,R17, 

Notes 

14—16. 



(3) Bail Nath v. Syed Wali Eaaan, (1916) 32 
Ind Cas 936 (937) All; Rukiminio Dasi v. Puran 
Chandra, (19i2) 14 Ind Cas 828 (823): 15 Cal 
L Jour 334: 39 Cal 341; Ganeah Praahad v. Bhan- 
nilal, 1925 Nate 236 (238): 83 Ind Cas 257; 
Nria Chock v. Nga On Gaing, (1909) 4 Ind Cas 
816 (817) Rang: D B R 1907-09 Civ Pro C p 
27: Parbati v. Tulsi Kapri, (1913) 20 Ind Cas 
1 ( 1 ): 18 Cal L Jour 128: 18 Cal W N 604 
[An order dismissing suit for default—No ap¬ 
peal lies from order—The fact that a decree was 
drawn up cannot alter the nature of the order]. 

(4) Naair Khan y. Itwari, 1924 All 144 (144): 
44 All 669: 21 All L J 667: 5 L R A (Civ) 26: 
74 Ind Cas 905; Conversely see Lalta Praaad 
v. Nand Kiahore, (1899) 22 All 66 (77): 1899 
All W N' 176 F B (Which held overruling on 
this point. 3 All 519 (520) that order for 
purporting to dismiss suit for default was one 
under S 102 (Now O 9, R 8) although it was 
erroneously passed as one of dismissal for de¬ 
fault] . 

(5) Uoheah Ohunder v. Thakoor Daaa, (1873) 
20 Suth W R 425 (426); Bcddao Miaaer v. Ah¬ 


med Hoaaein, (1871) 15 Suth W R 143 (143); 
Murdari v. Ifariam Bibi, 1895 A11WN 140 (140); 
Brii Lai v. Khubi, 1884 All W N 167 (167). 

(6) Ram Lai Gope v. Kali Prasad Sahu, 1929 
Pot 609 (610, 611): 10 Pat L Tim 589: 120 
Ind Cas 304. 

(7) Surajpal Pandey v. Uttim Pandey, 1922 
Pat 281 (282): 3 Pat L Tim 117: 1921 Pat H C 
O 837: 6 Pat L Jour 625: 63 Ind Cas 99. 

(8) Subhadra Kuar v. Bireahwar Prasad, 
(1914) 25 Ind Cas 916 (917): 1 Oudh L J 485. 

Note 16. 

(1) Mansab AH v. Nihal Ohand, (1893) 15 All 
359 (363): 1893 All W N 113; Pohkar Singh v. 
Gopal Singh, (1892) 14 All 361 (361): 1892 
All W N 30. 

Note 16. 

(1) Ganeah Praaad v. Bhangilal, 1925 Nag 236 
(238): 83 Ind Cas 257; J&wahir Singh v. Debt 
Singh, (1896) 18 All 119 (120): 1896 AO W N 

9. 
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0.41, JU8, 
Notes 

1 — 2 ;: 


E. 1 S. [S. 557.] Where on the day fixed, 2 or on any 

other day to which the hearing may be ad- 

wh D erTf o al t fc e^not 1 j° urned > it is found that the notice to the 

of^ppei?anrs e fanure res P onderd: bas n °t been served in consequence 
to deposit costs. of the failure of the appellant to deposit, 

within the period fixed, the sum required to 
defray the cost of serving the notice, the Court may make an 
order that the appeal be dismissed. 

Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any such 
day the respondent appears when the appeal is called on for 
hearing. 

[1877—S. 557; 1861—S. 5.] 


MADRAS. 


Local Amendment. 


In R. 18, after the words “cost of serving the notice’’ insert the words “or if 
the notice is returned unserved, to deposit within any subsequent period 
fixed the sum required to defray the cost of any further attempt to serve 
the notice.” 


Synopsis. 

1. Dismissal for default in depositing cost 4. Dismissal for failure to supply idonti- 

of notice. fier. 

2. Appeal cannot be dismissed before day 5. Re-admission of appeal dismissed. See 

fixed for hearing. R- 19 below. 

3. Effect of dismissal of appeal against 6. Appeal. 

one of several respondents. 7. Revision. 

1. Dismissal for default in depositing cost of notice. —This rule 
enables the appellate Court to dismiss an appeal only when the process fees 
lor service of notice on the respondent have not been deposited. But it does 
not warrant the dismissal of an appeal merely because the appellant has not 
filed the notice required to be filed by the circular orders in the Court for the 
purpose of issuing process. 1 An appeal is liable to be dismissed for default 
in depositing the cost of notice although the default was committed by an 
ignorant business agent of the appellant. 2 

An order of dismissal cannot be made under this rule unless the appel¬ 
late Court has fixed a date by which the cost of notice is to be paid. 3 

2. Appeal cannot be dismissed before day fixed for hearing. —An 

order of dismissal cannot be made under the rule before the date fixed for 


Order 41, Rule 18—Note 1. 

(1) Out Mahomed v. Abdul Jubbar, (1912) 13 
Jnd Cna 694 (2) (694): 16 Cal W N 4')S: A5 
Cal L Jour 683. 


(2) Pran Chunder v. Juggeeur f (1869) 31 

Suth W R 417 (418): 3 Beng L R 68. 


(3) Attar Singh v. Karam Ohand, ( 1919 ) 52 
Ind Cas 179 (180): 169 Pun Re 1919: 64 Pun 
W R 1919; Pars Ram v. Kharati, 1880 Pun Re 
No 18. See alao Purshades Loll v. TJmbika Pt*- 
shad, (1869) 11 Suth W R 290 (290): 3 Beng 
h R App 26. 
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hearing, merely because the appellant has failed to deposit the cost of notice 
•within the time fixed by the Court. 1 

3. Effect of dismissal of appeal against one of several respondents.— 

Where a decree for joint possession is passed in favour of three respondents, 
■and the appeal from the decree is dismissed as against one of them for failure 
to serve notice on him, the appeal cannot proceed against the other two res¬ 
pondents ; the reason is that even if the decree is set aside in the appeal against 
them, the entire decree which is a joint one, can be executed by the other res¬ 
pondent so as to nullify the decree of the appellate Court. 1 

4. Dismissal for failure to supply identifier. —The default referred 
to in the rule is default in paying the cost of notice before the time fixed. 
Hence, an appeal cannot be dismissed under the rule on account of the appel¬ 
lant’s failure to supply an identifier for identifying the respondent to the 
process server. 1 

5. Re-admission of appeal dismissed.— See R. 19, below. 

6. Appeal.:—No appeal lies against an order under this rule. The 
proper remedy is under R. 19. 1 

7. Revision.—Before an appellate Court can dismiss an appeal under 
this rule it must fix a date by which the process fees are to be paid. If it 
does not do so, its order of dismissal can be set aside in revision. Where, 
however, the appellant fails to pay the process fees even on the date of the 
hearing of the appeal and also omits to plead that the non-payment was due 
1-0 the fact that he had not been directed to pay by any fixed date, the order of 
the appellate Court will not be interfered with in revision. 1 

R. IS). [S. 558.] Where an appeal is dismissed under 

rule 11, sub-rule (2) or rule 17 or rule 18, the 

peaf dismissed °f o*r a PP ellant ma y apply to the Appellate Court 
default. for the re-admission of the appeal; and, where 

it is proved that he was prevented by any 
sufficient cause 3 from appearing when the appeal was called on 
for hearing or from depositing the sum so required, the Court 
shall re-admit 2 the appeal on such terms as to costs or otherwise 
as it thinks lit. 

[1877—S. 558; 1859—S. 347.] 



Notes 

3 ^ 7 . 


0.41, R.19. 


Note 2. 

(1) Chandra Nath v. Kali Prosanna, (1908) 
35 Cal 535 (537). 


Note 3. 

(1) Baser v. Fazle, (1914) 28 Ind Cas 703 
(704): 19 Cal W N 290. See also Afajaddin v. 
Jaked, 1930 Cal 346 (347) [Suit for possession 
against five defendants—Suit dismissed—Appeal 
by plaintiff—Scrvico on respondents 4 and 5 not 
proved and hence appeal dismissed as against 
them—Respondents 4 and 5 were necessary 
parties and hence whole appeal stood dismissed). 

Note 4. 

(1) Nagendra Nath v. Sambu Nath, 1923 Pat 

C.P.C.—363 


114 (115): 3 Pat L Tim 498: 65 Ind Cas 49. 
Seo also Ram Lai Qope v. Kali Prasad Snhu 
T 19 ? 9 Pat 609 ( 610 ) : % Pat L TiS 689: 120 

In o 4 ? P 04 ir F h ' ure \° file , identifier, 8 evidence 
U 41, K 18 does not apply]. 

Note 6. 

i n v- Karam Ohand, (1919) 52 

W d R° a i 9 i 9 9 (179): 169 Pun Ro 1919: 64 Pun 


(1) Attar 
Ind Cas 179 
W R 1919. 


Singh 

(IteO) 


Note 7. 

v. Karam Ohand, (1919) 52 
: 169 Pun Ro 1919: 64 Pan 
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Re-number R. 19 as 19 (1) and insert the following as sub-R. (2):— 

.. i “(2) The provisions of section 5 of the Indian Limitation Act, 1908, shall $pply 
, • to applications under sub-R. (1).” , 


Synopsis. 


1. Scope and applicability of rule. 

2. “Shajl re-admit the appeal.” 

3. Sufficient cause. 

4. Court to which application for re¬ 

storation is to be made. 

6. Notice. 

6. Dismissal for failure to deposit cost 


of paper book or to pay Court-fees. 

7. Inherent power to restore appeal dis¬ 

missed for default. See S. 151, 
Note 2. . I 

8. Other remedy. 

9. Limitation. 

10. Appeal. 


Summary rejection of application to re- store—If proper. See Note 3, Pt (1). 


1. Scope and applicability of rule. —This rule applies onJy where 
an appeal has been dismissed under any of the rules specified therein. 1 0. 41, 
R. 17 does not apply when the arguments have been heard. Hence the dis¬ 
missal of an appeal in default when the arguments have been heard is not 
covered by R . 17 and this rule does not therefore apply to such a case. 2 

■ 1 2. “Shall re-admit the appeal”. —The expression used in the corres¬ 

ponding section of the former Code, viz., S. 558, was “may re-admit the appeal.” 
Nevertheless it was held by the Madras High Court under the old Code that 
the Court was bound to restore the appeal if “sufficient cause” was established. 1 
In the present rule, legislative effect is given to this view. 2 

3. Sufficient cause. — See Note 8 to 0. 9, R. 9, ante. 


When an application is made to restore an appeal dismissed for default, 
the Court should not reject the application summarily, but should give the 


applicant an opportunity to substantiate his allegations, as to sufficient cause. 
A summary rejection without enquiry is improper. 1 

As to what amounts to “sufficient cause,” see the undermentioned 

cases. 2 


Order 41, Buie 19—“Note 1. 

(1) Seo Tara Ohand v. Anand Ohander, ( 1868 ) 
10 Suth W R 450 (451): 2 Beng L R A 0 110 
See also Be ary Ohondhurvr.SoncorvDaee^ (1 0 15) 
27 Ind Cm 628 (628, 629): 19 Cal WN # 419 

1 "! i“ STSt «£*!? 

All W >165 £66) 
[Dismissal under R 43-A of the High Court 
Rules— Application t under S 558 of the Oode of 
1882 held not maintainable]. 

(2) Sheo Singh v. Subh Karan Singh, (1905) 
8 Oudh Oas 261 (262). 

Note 2. „„ „ 

(1) Somayya r. Subbamma, (1908) 26 Mad 

599 (601). 

(2) See Maxing Po Tu r. ^aur,<7 ™£; (1912) 
15 Ind Cas 858 (868, 859): 5 Bur L Tun 72. 

Note S. _ . 

B&h l. AbdxdLatif, 1925 Cal 600 (601): 79 


Ind Cas 819; Krishna Oharan v. Ohinibasi, 1925 
CaJ 269 (269): 82 Ind Cas 880; Hementa v. 
Punchanan , (1920) 57 Ind Cas 762 (762) Cal; 
Shomaed Ali v. Eusoof Khan , (1871) 16 Suth 
W R 80 (80) [Judge refusing application be* 
cause appellants had not conformed to a rule of 
Court that two pleaders should- be engaged In 
every appeal— Held, that the Judge was bound to 
see if the reasons set forth in the application 
were reasonable or not]. See also Shimbu Narain 
v. Mubarak Ali , 1881 All W N 22 (22) [Before 
dismissing application for re-admission of appeal 
Court should enquire into the appellant's allega¬ 
tions]; Gopal Singh v. KanshiRam Brif Lai, 
(1930) 81 Pun L R 969: 182 Ind Cas 5: 1930 
Notes 27 (a); Ramsaran Das v. Nalhxoa , (1919) 
.52 Ind Cas 926 (926): 38 Pun W R 1919: 68 
Pun L R 1919; Ramnath Mandat ▼. AUd Manr 
dal , 1983 Pat 128 (128). 

(2) Absence of pleader in another Court—Mis¬ 
calculation of time—May be sufflelent cause:— 
Lachhman v. Murari Lai , 1932 Lah 65 (65): 184 
Ind Cas 120: 83 Pun L R 85; Mrigendra Nath 
Bir v. Dibakar Bir t 1926 Cal 1281 (1281): 44 
Cal L Jour 165: 97 Ind Cas 678; Balmokand 
v. Wasir Ohand, 1921 Jur 21 (4): 6 Lah L Jour 
89: 79 Ind Oas 604: 12 Pun L R 1928 [Counsel 
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Court to which application i for restoration is to he made —The 


application 1 . must be; made to the Court ' which dismissed the appeal for 
default. 1 ■' 


5. Notice.— 0. 9, R. 9, lays down, that notice must be given to the 
defendant before a suit dismissed for default of plaintiff’s appearance is 
restored. In the undermentioned case 1 it was held by the Allahabad High 
Court that even if 0. 9, R. 9 be held to apply to appeals by force of S. 107, 
sub-S. (2), notice is not necessary for the restoration of an appeal dismissed 
for default owing to the absence of both the parties. But the propriety of an 
ex parte order setting aside an order of dismissal for default may be questioned 
at the hearing of the appeal. 2 The dismissal of an appeal for failure to pay 
the deficit Court-fee on the memorandum of appeal is not a dismissal for 
default. An application for restoration in such a case is not covered by this 
rule but is an application for review under 0. 47 and notice to the opposite 
party is necessary. 3 


6. Dismissal for failure to deposit cost of paper book or to pay Court- 
fees. This rule applies, as has been in Note 1 above only where the dis¬ 
missal has been under any of the rules specified therein. Hence, the rule does 
not apply where an appeal has been dismissed under the High Court rules for 
failure to deposit the cost of preparing the paper book. The remedy in such 
a case is not by an application under this rule but by an application for 


turaing tip Immediately and satisfying that hie 
a PP«>ftr was unintentional]. But see 
Saif AH y. ChWagh Ali, 1923 Lah 97 (97): 68 
Ind Cas 785; Mafidunnessa Bibi v. Amneeeo 
(1914) 24 Ind Cas 826 (827) Cal; Bari Das 
Faqir v. Praduman Nath, 1925 Oudh 234 (234, 
235): 79 Ind Cas 550. 


Ind Cas 523 [Appellant’s agent looking after 
appeals going out to answer calls of nature when 
appeal called for hearing]; Kikabhai v. Khandu, 
1896 Bom P J 22 [Bona fide mistake of the 
pleader as to date of hearing]; Ram Ohandar 
Rao v. Madho Rao, 1889 All W N 125 (120) 
[Illness of pleader]. 


Appeal unexpectedly called earlier than 
expected Is sufficient cause; Bhagwan Das 
v. Alt Dukhan, 1932 Lah 387 (388): 

83 Pun L R 420: 138 Ind Cas 702 [But see 
1924 Lah 189]: Nabi Bakshi v. Abu Somad Khan, 
1907 Pun W R 69; Maung Saw v. Ma Bwin, 
1926 Rang 109 (110): 4 Rang 18: 5 Bur L 
Jour 8: 95 Ind Cas 521. But see Dakshina- 
murthv v. Municipal Council of Trichinopoly, 
(1908) 81 Mad 157 (159): 3 Mad L Tim 336 
[Appeal taken up at an earlier date but ample 
notice given—Not a sufficient cause]. 

Appeal transferred to another Court without 
notice—It Is sufficient cause.— Isabali v. 
Bhagabun, (1918) 46 Ind Cas 881 

(882) Cal; Ram Sukul Pathak y. Maha- 
raj Kesko Prasad Singh, (1918) 48 Ind 

Cas 925 (930, 931): 3 Pat L Jour 218: 1918 
Pat H C C 17: 4 Pat L W 75; Narain Singh 
v. Rheurab Churn Panda, (1881) 8 Cal L Rep 
850 (851) [Pleader failing to inform party of 
transfer of appeal to another Court, 


Other cases In which It was held 
there was sufficient cause; Sankar Das 
y. Sara in Das, (1910) 8 Ind Cas 226 
(227): 195 Pun W R 1910: 34 Pun LR 
1910 [The pleader’s absence in a case need not 
be satisfactorily explained if the appellant can 
give a reasonable excuse for his own absence] ; 
Hare Krishna y. Bishnu Chandra, (1908) 35 
S? 1 J 9 L (8 ?^, 8O0 > : 7 Cal L Jour *26: 12 Cal 
W N 888 [Pleader being ill had transferred his 
brief to another pleader whom the Judge declined 
to hear as his name did not appear in the vakalat- 
nama]; Ajai Verma v. Baldeo Prosad , 1930 All 
217 (218): 1930 All L J 632: 52 All 536: 127 


Illness of one of several appellants—Not a 
sufficient cause:— Sharf-ud-din v. Hafi Khan . 
1888 Pun Re No. 33. 

Inches of advocate or carelessness 
of his clerk is not a sufficient cause; 
Maung Than v. Zainat Bibi , 1926 Rang 

50 (51): 3 Rang 488: 92 Ind Cas 

208; P V Varivan Chetty v. Po Saing, (1909) 2 
Ind Cas 538 (539): 5 L B R 44; Rang Behari 
Lai v. Racheya Lai , (1916) 35 Ind Cas 429 
(429): 1 Pat L Jour 65. See also Shambu Nath 
v. Secretary of State , (1910) 5 Ind Cas 120 

(121) All; Kumar Satya Ram v. Md Earned- 
uUa, 1926 CaJ 1152 (1152): 96 Ind Cas 377 
[Pleader arriving late owing to rain—Not a suffi¬ 
cient cause]. 

Note 4. 

„ (J> Pershad Dutt v. Oowie, 1864 Suth 

W B 315 .(316) [District Judge cannot restore 
appeal dismissed in default by Subordinate Judge! • 
.SaA/iar<m Lakshman v. Govind Joti, (1890) 15 

?°? n \° 7 [ 4 ppeal transferred by District 

? nder S 17 of Bombay 

Civil Courts Act for trial—Assistant Judge dis- 

foi i de ^ al k—Application for re- 

WEXwct jX !* 1 made40 h ” and not 

Alfr H-9. <m2) 17 Ind C,S 

ii Janat v - Kamilshah, (1921) 60 Ind 

Cas 948 (949): 14 Sind L R 239. 

T- £ tim Pan *ev. 1922 

H r r w. l'p T Pa ‘ L 1921 Pat 

« C C 337. 6 Pat L Jour 625: 63 Ind Cas 99. 


6.41, R.19, 


Notes 
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review. 1 Similarly, where an appeal is dismissed for failure'to* pay deficit 

Court-fees within the time allowed by the Court, the. appeal cannot be res- 
1 ored under this rule. 2 

7. Inherent power to restore appeal dismissed for default. —See 

S. 151, Note 2. 

8. Other remedy.—When an appeal is dismissed for default the 
applicant may present a fresh appeal provided the period of limitation for an 
appeal has not expired. He is not confined to his remedy under this rule. 1 
An appellant whose appeal has been dismissed for default may also apply for 
review in a proper case. The Allahabad High Court has held that when the 
appellant has allowed his remedy under this rule to become time-barred he 
cannot come by way of an application for review. 2 But the Punjab Chief 
Court has held a contrary view. 3 


In an application for restoration under this rule the only thing that 
the Court can consider is whether there was “sufficient cause” for appellant’s 
default. Questions as to the legality of the order of dismissal can only be 
raised in an application for review. 4 * 


9. Limitation.—An application for restoration of an appeal under 
this rule is governed by Art. 168 of the Limitation Act 1 and must be filed 
within 30 days from the date of the dismissal of the appeal. 2 The Court has 
no power to enlarge the said period. 3 Proceedings taken on an application 
filed after the period of limitation are invalid. 4 An application for re-admis- 
sion made not under S. 558 (0. 41, R. 19) but under the rules of the Court, is 
not governed by Art. 168 and is not subject to any law of limitation. 6 


Note 6 . 

(1) Fatimunnisaa v. Deokx, (1897) 24 Cal 850 

(354) : 1 Cal W N 21 F B [Overruling 28 Cal 
139 (344)]; Anant Potdar v. Mangal Potdar, 

1926 Pat 27 (28): 4 Fat 704: 91 Ind Cas 483: 
J Pat L Tim 291. Sco also KeepUacheri v. Ven- 
aathan Kandiyal, (1915) 81 Ind Cm 74'<75) : 

2 Mad L W 999: 18 Mad L Tim 383: 29 Mad 
L Jour 784: 1915 Mad W N 817 [Order of 
iismissal in such a case is covered by R 11 or 
R 18 of O 41]. 

(2) Surajpal Pandey v. TJtim Pandey ,_ 1922 
Pat 281 (282): 3 Pat L Tim 117 : 1921 Pat H 

3 C 337: 6 Pat L Jour 625: 68 Ind Cas 99; 
Sirdar Singh v. Christian, (1920) 55 Ind Cas 
302 (503) Pat. 

Note 8 . 

( 1 ) Surajdeo Narain Singh v. Partap Rai, 
1923 Pot 514 (514, 515): 4 Pat L Tim 405: 
1923 Pat H C C 213: 2 Pat 739: 75 Ind Cas 284. 

(2) Manphvl Singh v. Halcim Hamid Alt 
Khan, 1923 All 576 (577): 21 All L J 416: 4 
L R A Civ 276: 74 Ind Cas 528. 

(3) Kashi Ram v. Gopi Hal. (1910) 6 Ind 
2 as 482 (483): 7 Pun L R 1910: 24 Pun W R 
1910. 


Rao, 1921 Bom 20 (20): 45 Bom 648: 28 Bom 
h R 110: 60 Ind Cas 919; Shaikh Mitto v. 
Rahman Khan, (1867) 8 Suth W R 861 (361); 
Tar kales Dabee v. Nitya Moyee Dabee, 
( 1868 ) 10 Suth W R 437 (437) 

| Under S 347 of Act VIII of 1859 also 
the period of limitation was 30 days]; Buta v. 
Rattan Singh, 1882 Pun Re No 76 F B [This 
case in which it was held that Art. 168 did not 
apply to cases of dismissal for default under 

R 11 was based on the language of S 558 of the 
Code of 1877 and is not good law under the 
present Code]. 

(2) Hinga Bibee v. Munna Bibee, (1903) 81 
Cal 150 (154): 8 Cal W N 97 (Notice that 
application would be made on further date does 
not prevent limitation); Alikhan Umarkhan, Ex 
parte, (1867) 4 Bom H CR A C 92 [Under 3 347 
of Act VIII of 1859, whore appellant’s pleader 
had died and appellant had not heard of this till 
his appeal was dismissed and he applied for 
restoration after 30 days from the dismissal, it 
was hold that the 30 days time should not be 
counted till the appellant had an opportunity of 
coming in under provisions of Regulation II of 
1827]. 

(3) Manrakhan v. Sobha Singh, 1890 All W N 
196 (196). 


(4) Mussammat Janat v. Syed KamU Shah, 
921) 60 Ind Cas 948 (949): 14 9 L R 239; 
•inivas v. Raja Kumara, (1915), r 28 ,, I ] ld W C ^ 
(65): 28 Mad L Jour 67: 191o Mad W N 
1 [Question of competency of Judge to pass 
dor under R 18 not to be raised in application 
idor R 19]. 


Note 9. 

(1) Sonubai Babu Rao v. Shivafi Rao Krishna 


(4) Ram Lai v. Natha Singh, 1882 Pun Re 
No 45. 

(5) Ramhari v. Madan Mohan, (1896) 28 Cal 
339 (347); Duraiyya Solagan v. Venkatarama 
Naicker, (1921) 60 Ind Cas 123 (124): 12 Mad 
L W 535 [Even Art 181 does not apply to such 
& case]. 
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Where the order of dismissal is ultra vires Art. 168 does not apply. 6 
Thus, an appeal cannot be dismissed for default where the appellant is dead. 
Where an appeal is dismissed for default under such circumstances, the 
appellant’s legal representatives need not apply for restoration within the 
period of 30 days allowed under Art. 168. The order of dismissal is no bar 
to the application of the legal representatives to be brought on the record and 
such-an application is governed by Art. 176 of the Limitation Act. 7 The pro¬ 
visions of S. 5 of the Limitation Act 8 , or of S. 6 of that Act 9 do not apply 
to an application under this rule. - 

See, however, the amendments of this rule by tbe High Court of Madras. 

10. AppeiaJ. —No appeal lies against an order granting an appli¬ 
cation for restoration of an appeal under this rule. 1 An order ref using such 
an application is appealable under 0. 43, R. 1 {t)r But no appeal lies 
against an order refusing an application for restoration to whicli this rule does 
not apply. 3 

An appeal lies against an order refusing to restore an insolvency appeal 
dismissed for default, because by virtue of S. 5 of the Provincial Insolvency 
Act. 1920, the general procedure applicable to insolvency cases is that laid down 


(6) Ata Muhammad v. Shankar Das, 1924 Lah 
279 (280): 69 Ind Cas 618 [Date of hearing 
not fixed—No notice of date of hearing—Order 
of dismissal for default—Appellants not informed 
of dismissal, order of dismissal is ultra vired ]. 
But see Abdul Ganny v. Russell. 1930 Rang 228 
(234): 8 Rang 380: 127 Ind Cas 161 F B 
[Appeal dismissed under R 18 before date of 
hearing contrary to that rule Art 168 applies]. 

(7) Debi Baksh v. Habib Shah, (1913) 19 Ind 
Cas 526 (527): 17 Cal W N 829: 11 All L J 
625: 18 Cal L Jour 9: 15 Bom L R 640: 14 
Mad L Tim 33: 1913 Mad W N 566: 25 Mad 
L Jour 148: 35 All 331: 16 Ondh Cas 194: 40 
Ind App 151 P C; Daulat Rai v. Jagat Ram, 
(1918) 47 Ind Cas 962 (963): 96 Pun Re 1918. 
But see Musammat Janat v. Syed Katnilshah, 
(1921) 60 Ind Cas 948 (950): 14 Sind L R 
239 [It is submitted that the view expressed in 
this case that an order of dismissal for default 
can be passed against an appellant's legal repre¬ 
sentatives before expiry of limitation for applica¬ 
tion to be brought on record, is wrong]. 

(8) Mahi v. Jiwan, 1879 Pun Re No 141. 

(9) Sonxibai v. Sivajirao, 1921 Bom 20 (20) : 
45 Bom 648: 23 Bom L It 110: 60 Ind Cas 919. 


Note 10. 

(1) Gtilab Kunwar v. Thakur Das, (1902) 24 
All 464 (465): 1902 All W N 136; Hirdhamur 
r. Jinghoor, (1880) 5 Cal 711 (712). 

(2) A right of appeal was given in such a cast 
by the Codes of 1882 and 1877 also. See foi 
instance the following cases :—Baxi Bahadui 
Singh v. Qanesh Pandit, (1890) 3 C P L R 166 
(167) [S 558 (1882 Code) (now O 41, R 19) 
applies to appeal from orders. S 588 gives a 
right of appeal against order refusing to restore 
appoa 1 against an order of dismissal for default] ; 

, V - T Marachow. (1879) 4 Cal 825 
(828): 3 Cal L Rep 593: 4 Ind Jur 135: 2 
Hhome L R 175 [Case under Code of 1877]: 
Mahi v. Jivan, 1879 Pun Re No 141 [Case under 


Code of 1877]. There was a conflict of decisions 
under the Code of 1859 regarding the appeal- 
ability of an order refusing to restore an appeal 
dismissed for default. See for instance the follow¬ 
ing cases which held that no appeal lies:— Kalce 
Kislo v. Hureehur, (1868) 10 Suth W R 160 

(162): 1 Beng L R A C 155; Kashce Chunder 
Dutt v. Judoonath Ohuckerburthy, (1868) 10 Suth 
W R 29 (39): 8 Beng L R 512 (n) ; Shaikh 
Mdtoo v. Ruhman, Khan, (1867) 8 Suth W R 
361 (361) [Previous rulings allowing special 

appeal from order under S 347, Act VIII of 1859 
corresponding to O 41, R 19 followed but doubted]. 
Cases holding that an appeal lay:—JIuro Chunder 
Chowdhry v. Kishen Koomar Chowdhry, (1866) 
Z £ 27 (27): . Wa **on v. Ambika Dost. 
(1865) 27 Cal 529; Nil Kishen Thakoor v. Beer 
Chunder Thakoor Gossani, (1865) 2 Suth W R Mis 
23 (24). 

(3) Jawahir Singh v. Debi Singh, (1886) 18 
All 119 (120): 1896 All W N 9 [Order of dis¬ 
missal not covered by R 17—R 19 does not apply 
—Order refusing to restore is not appealable]; 
Watson a Co v. Ambika Dasi, (1900) 27 Cal 
529 (531): 4 Cal W N 237 [No default of 
appearance—Rr 17 and 19 do not apply—Order 
refusing to restore is not appealable] ; Srinivais 
v Raja Kumar, (1915) 28 Ind Cas 64 (65): 28 
Mad L Jour 67: 1915 Mad W N 101 [Order 
of dismissal under R 18—Court not having juris¬ 
diction to pass order—R 19 does not apply— 
jl. refusing to restore is not appealable]; Gir- 
dhanLal \ Zorawar Singh, 1925 All 57 (58): 

f > A L I® A C, T 608: 80 Ind CaB 649: 47 All 1 
[Application for review dismissed for default— 
S™. 1 restore is not appealable]. See also 
7\ M \f xri .Lol, (1917) 40 Ind Cas 336 
(336) All [Application to set aside a decree— 
Dismissal of application—Application to restore 
nn re ^ used j, 0r(1 er of refusal is not appealable]. 

v - Abdul J«bbar, (1912) 
M Ind Cas 694 (695) ; 16 Cal W N 498: 15 
( a 1 L Jour 683 [Order of dismissal under R 18 
—Order beyond the scope of the rule—Application 
to restore refused—Appeal lies against refusal]. 


0.41, H.ia, 
Notes 
9—10. 



2902 


SchJ 



Adding of. Respondents.-,;- , 





0.41, R 19, 
Note 10. 


0-41, R.20, 
Notes 
1 — 2 . 


in this Code. 4 Similarly, an order refusing- to re-admit an appeal under. S. 109-A 
of the Bengal Tenancy Act which was dismissed for default is, appealableJ 

An order rejecting an application under this rule is a “Judgment” 
within Cl. 10 of the Letters Patent (Lahore) and is appealable as such 0 ‘ 

R. 20. [S. 559.] Where it appears,to the Court, at .the 

Power to adjourn hearing 2 that any person who was a party to 

person! Spearing ,tbe suit3 in the Court f rom whose decree the 
respondents* be made appeal is preferred, but who has not been made 

a party to the appeal, is interested in the result 
of the appeal, 4 the Court may adjourn the hearing to a. future 

day to be fixed by the Court and direct that such person be made 
a respondent. 5 ; ; ; 

[1877—S. 559; 1859—S. 73.] 

Synopsis. 


1. Scope and applicability of the rule. 7. 

la. “At the hearing.” 

2. “Any person who was a party to the 

suit.” 8. 

3. “Interested in the result of the 9. 

appeal.” 

4. “The Court may .... direct that 10. 

such person be made a respondent.” n. 

5. Adding appellant. 12 . 

6. Adding respondent. 

1. Scope and applicability of the rule.—This rule does not apply to 
the addition of fresh parties by the Court of first instance after the case is 

reminded to it by the appellate Court for re-trial. 1 (See also Note 4, infra.) 

• • • • • • 

l^a. “At the hearing”.; —The power to add parties under this rule is 
to be exercised at the hearing, for, it is necessary that before acting under this 
rule the Court should have before it all the circumstances of the case. 1 The 
rule does not contemplate the addition of a party after the judgment has been 
pronounced. 2 

2. “Any person who was a party to the suit”.— The rule applies 

only when the proposed party respondent was a party to the suit in the Court 
from whose decree the appeal is preferred. 1 On the question whether apart 


Adding party for the purpose of cross- 
objections—See Note 21 to O. 41 , 
R. 22. 

“Inherent power to add parties.” 
Power to pass decree against party— 
See E. 4, ante, and B. 33, post. 
Effect of non-joinder. 

Limitation. 

Addition of parties in second appeal. 


(4) Bir Singh v. Humphrey. 1930 Lah 112 
112): 120 Ind Cas 791: 31 Pun L R 906. 

(5) Manmatha v. Oadadhar, (1917) 41 Ind 

las 751 (752): 28 Cal L Joux 155: 45 Cal 638. 
Jut aeo Mathur Nath Roy Ohowdhry v.Basantha 
Zumar Ohowdhry. (1909) 2 Ind Cas 572 (572) : 
;6 Cal 510 [This decision is not referred to in 
lie latter decision above cited]. 


(6) Mohar Qhand v. Habib. 1925 Lah 617 
(617): 89 Ind Cas 795. 

Order 41, Rule 20—Note 1. 

(1) Apparao Baburao Shinde v. Vithal Oovind 
Padhye, 1931 Bom 408 (409): 33 Bom L R 608: 
134 Ind Cas 865. 


Note 1-a. 

(1) Umed Singh v. Dalip, 1893 All W N 85 
(36); Rajendra Nath Chatterjee . v. Moheehata 
Debi. 1926 Cal 533 (635): 91 Ind Cas 649: 68 
Cal 270; Romeeh Ohandra Das v. Anthony Pen- 
herio, (1915) 29 Ind Cas 470 (470) Cal [Appli¬ 
cation to add parties made before that date is 
incompetent]; Bheema Raut v. Durga Protad 
Singh, (1912) 16 Ind Cas 908 (909): 17 Cn) 
L Jour 183:, 40 Cal 323. 

(2) Burendra v. Aghore, 1921 Cal 534 (535) l. 
25 Cal W N 525: 62 Ind Cas 464. 

. • 1 Note 2. 

(1) Bheema Raut v. Durga Protad Singh, (1912) 
16 Ind Cas 908 (909): 17 Cal L Jour-1831 40 
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from R. 20, the appellate Court has power to add as respondent to the appeal 
persons who were not parties to the suit in the Court below, there is a conflict of 
.decisions. According to the High Courts of Calcutta 2 and Patna 3 the appeL 
late Court has such power independently of this rule to add as respondents 
to the appeal persons who were not parties to the suit in the Court of first 
instance. The High Courts of Allahabad, 4 Bombay 5 and Lahore 6 have, on the 
other hand, held that the appellate Court has no such power. The High Court 
of Rangoon also seems to be of the same view. 7 It is submitted that the 
Calcutta and Patna view is correct. However, there is nothing to prevent the 
appellate Court, in a proper case, to remand the case to the lower Court with 
a direction to add the omitted parties. 3 Further in a case where a person can 
be added as a respondent to an appeal by virtue of the Provisions of 0. 22, 
R. 10, there is no objection to his being so added though he was not a party 
to the suit in the lower Court. 9 Persons who were parties to the suit in the 
lower Court originally but whose names were struck off before the passing of 
-the decree are nevertheless parties to the suit within the meaning of R. 20. 10 

The words “any person who was a party to the suit” include the repre¬ 
sentative of such a party. 11 (See also Note 12, below.) 

3. “Interested in the result of the appeal”. —Before the Privy 
Council decision in Chokalingam v. Scethai 1 there was a conflict 
of decisions as to the meaning of these words. One set of decisions 


Cal 328; Marwng Po Uya v. Ma Gyai\ Bon, 1923 
Rang 114 (115): 1 Bnr L Jour 272: 4 U B R 
150: 72 "Ind Cas 205. 

(2) Pulin Bihari Roy v. Mahendra Chandra 
Ohotal, 1921 Cal 722 (724): 34 Cal L Jour 405: 
67 Ind Cas 10 {Has inherent power] ; Sarada 
Kanta Das v. Golunda Mohan Das, (1910) 6 Ind 
Cas 912 (918): 12 Cal L Jour 91, (Do.); Jafar 
Ali v. Eargobinda, (1917) 41 Ind Cas 65 (67) 
Cal [Has power under 0 1, R 10]; Gyanananda 
Asram v. Kisto Chandra, (1903-04) 8 Cal W K 
404 (404, 406), (Do.); Banbihari Mukerji v. 
Bhejnath Singh. 1932 Cal 448 ( 449 , 450): 59 
Cad 329: 138 Ind Cas 104, (Do.); Bheema Raut 
v. Durga Prasad Singh, (1912) 16 Ind Cas 908 
(909): 17 Cal L Jour 183: 40 Cal 323, (Do.). 
But see R Watson <£- Co v. Ranee Sumo iloyee, 
<1868) 9 Suth W R 259 (267). 


( 8 ) Hemangini Debi v. Haridas Banerjee 
(1918) 46 Ind Cas 398 (399): 3 Pat L Joui 
409: 1918 Pat H C C 276: 5 Pat L W 216. 

(4) Mohin y. Jmtiaz, (1896) 18 All 332 (333) 

1896 All W N 91; Shiam Lai Joti Prasad v 
Dan-pat Rai, 1925 All 768 (768): 23 All L J 
757: 6 L R All (Civ) 386: 88 Ind Cas 493: 47 
All 853. Compare Ranjil Singh v. Sheo Pra 
sad Ram, (1878-80) 2 AH 487 (489, 492): 

4 Ind Jur 641 [Party respondent can be added 
under O 1, R 10 read with S 107]. 

(5) Monjiram v. Maneklal, 1929 Bom 353 
(354): 31 Bom L R 672: 53 Bom 598: 119 
Ind Cas 654. 


r V- Nur Muhammad Ehan, 192c 

v a w/ 4 rt° < 49 l 3 Ind Caa 136 : Sundar SingI 

Puf W R d 2915 915) 31 Ind Ca8 27 (2H): 162 


(7) Maung Po Uya v. Ma Gyan Bon 1 
Rang 114 (115): 1 Bur L Jour 272: 4 U I 


150: 72 Ind Cas 205. 


( 8 ) Jadab v. Anath, (1910) 5 Ind Cas 998 
(999): 37 Cal 171; Mihin Lai v. Imtiaz Ali, 

(1896) 18 All 332 (333): 1896 All W N 91; 

Finn, Shiam Lai Joti v. Dhanpat Rai, 1925 All 
768 (768): 23 All L J 757: 6 L R AJ1 (Civ) 
386: 88 Ind Cas 493: 17 AH 853. See also 

Juan Man v. Ohe Som, 1932 P C 146 (151): 

136 Ind Cas 632: 36 Mad L W 135: 63 Mad 
L Jour 369 P O [Appellate Court should not 
indicate the order which the trial Judge should 
make when he tries the case in the presence of 
proper parties]. 


(9) OhunnUal v. Abdul Ali ' (1901) 23 AH 331 
(335) : 1901 All W N 91. (See also Chad Behan 

Das ’ (1898) 20 All 38 (89): 
1897 All W N 194 [In this case it was held 
that _ O 22, R 10 does not apply to an attaching 
creditor. But this case must be regarded as 
superseded by sub-R (2) of R 10 now). 

(10) Jssakkan Akath Malayakkal Mahomed 
7- Pouraknrikkalakath Kunhi Mahommod, 

n n\r 2 ^ „ Ca » 4 23 (423) Mad. Compare 
accF, K^ aT V a , Sahib v - Kanshi Ram, 1926 Lah 
499 (500); 8 Lah Li Jour 338; 97 Ind Cas 388: 

27 P ““ L R 576: 8 Lah 161 [Person party to 
suit but not party to decree and not interested 

R 20]^ ° f appeal — He cannot be added under 


, vnanara Vas v. Anthonu Pen • 

jmjv * 9 ata*‘ <7 °> 


,, v Note 3. 

7 - < « ) p 1928 L 107 Ind Cas 237: 55 Ind App 
I*' „® n P an £ 29: 27 Mad L W 1 - 1928 Mad W 
N 20: 4 Oudh W N 1231: 32 Cal W N°28lT 

, 7 ™ L J - 0 . ur 136 : r 3 ° Bom L R 220: 26 All 
£ J 371. o4 Mad L Jour «8: 1927 P C 262 
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0.41, £20, proceeded upon the view that the fact that the presence of the proposed party 
Note 3. respondent before the Court was necessary for the adequate disposed of the 

appeal or cross-objections on the merits was enough for making him a respon¬ 
dent under this rule. Thus, it was held that where the constitution of an 
appeal was impeached on the ground that the necessary parties had not been 
impleaded, the defect could be cured by their being added under this rule. 1-- 
Similarly, where in a suit filed by A against B and C, a decree was passed 
against B but was dismissed against C, and B appealed from the decree making 
A alone, a respondent, and the appellate Court finds that C, and not B, is 
liable to A, it was held that the appellate Court could make C a respondent to 
the appeal under this rule and that, in allowing B’s appeal, it can pass a 
decree against C. 2 On the other hand, it was held in another set of cases that 
the rule was intended to protect parties to the suit who had not been made 
respondents in the appeal, from being prejudiced by modifications made behind 
their backs in the decree under appeal, and that the party whom it was. 
sought to bring on record must be shown to be interested in. 
the result of the appeal before he is brought on the record. 
Hence, where a defendant had been exonerated in the lower Court 
and no appeal was filed against him, it was held that he was not interested in 
the result of the appeal filed against other parties and could not be added as 
a respondent to such an appeal under this rule unless it could be shown that 
Ihe decree that might be passed in the appeal as framed might prejudice his 
interests in some way or other. 3 According to this group of cases, the mere 
fact that the presence of a party before the Court is necessary for the disposal 
of the appeal or cross-objections on the merits was not sufficient justification 
for making him a party respondent under this rule. 


(l-a) Manindra Ohandra Nandi v. Bhogdbathi 
Devi Ckaudurani, 1926 Cal 335 (336): 30 Oal 
W N 45: 90 Ind Cas 986 [Rule is ordinarily 
intended to apply to cases where the Court finds 
that it cannot proceed with the suit without tho 
presence of a party who was not made a Party 
to the appeal] ; Jangli Sahu v. Oopvnath Sahu, 
(1912) 15 Ind Cas 295 (295) All Defect due 
to want of parties can be cured under K 20 J. 
Lallu Mai v. Firm of Nanke Mai Kalian, 1927 
Lah 788 (739): 104 Ind Cas 400, (Do.) ; CTiyaff 
Din v. Samanda, 1926 Lah 689 (600): 8 Lah 
L Jour 473: 97 Ind Cas 223: 27 Pun 781 > 

(Do)' Ali Mir v. Qulab Din, 1892 Pun Re 
No V (Do.); Deokaran v. Nathu, 192 \„ Isa , g n 1 , 2 
(13): 4 Nag L J 138: 63 Ind Cas 352, (Do). 

(2) Karviraya v. Laxmibai. ( 1901 ) 3 B om L 
R 172 (177. 173): Rup Jan v. Abdul Kad\r, 
(1904) 31 Cal 643 (646): 8 Cal W N 496 F B; 
Bishun Ohurn v. Jagcndra Nath, 1899) 26 C „ a i 
114 (121); Hudson v. Basdco Bajpyc, (1899) 26 
Col 109 (113): 3 Cal W N 76; Upendra Lair. 
Oirindra Nath, (1898) 25 Cal 565 (568) : 2 <f al 
W K 425: Padarath Mahton v. Hitan Singh, *2“ 
Pat 773 (774): 5 Pat L Tim 509: 1924 Pat 
H O C 249: 82 Ind Caa 600 ; Tootuf Oo*man 
Bros dr Co v. IVinneya. (1921) j 9 Ind Cas 798 
(7991 • 10 L B R 191; Ponnusamy Asari v. 
Pataliandi Mudali, (1920) 56 In d Cas 612 (613): 
11 Mad L W 602: 27 Mad L Tim 266. 

(3) Subrawaniyam Ohetty v. 

Ohetty, (1908) 31 Mod 442 (444, 445): 18 Mad 
L Jour 452: 4 Mad L Tim 104; Bhorteswar Ram 
v. Kam Kheluwttn Sahoo, (1910) o Ind Cas 654 


( 658 ): 12 Cal L Jour 137;A(wa Bam v. Bal Kv- 
shen, (1883) 5 All 266(267) : 1883 All C ^ V N 

Bajendra v. Moheshata, 1926 Cal 683 (535) . 91 
Ind Cas 649: 58 Cal 270; Maharajah Sahib 
Faridkote v. Kanshi Bam, 1926 Lah 499 (500). 
8 Lah L Jour 333: 97 Ind Caa 338 : 27 Pun 
L R 576: 8 Lah 161; Ohokahngam Ohetty v. 

Sxngaram Chctty, 1925 R » D f, o 108 o , (1 T 09 : ^ ko? 
Rang 541: 3 Bur L Jour 259: 84 Ind Cas 522 
(This ia especially so whore tho period of limita¬ 
tion for filing an appeal against the exonerated 
defendant has expired]. See also Bax Bhola Rom 
v. Bai Seth Qfxand Mai, 1901 Pun Re No 23: 
17 Pun L R 1901. Seo also India General 
Navigation and Bailway Co, Ltd v. QindharUal 
Gobardhone Das, 1927 Oal 394 (395): 31 Oal 
W N 358: 100 Ind Cas 903: 54 Cal 480. For 
instances of ■‘Interest’’ in this sense, see the fol¬ 
lowing cases:—Saru Khan v. Jan Muhammad, 
1928 Lah 43 (44): 106 Ind Cas 313 {Co-plaintiffs 
—Suit dismissed—One co-plaintiff appealing on 
behalf of all under O 41, R 4—The others are 
"interested in the result of the appeal ]; Kana- 
gappa v. Sokkaiinga, (1892) 15 Mad 362 . (3 , 65) ; 
2 Mad L Jour 175 [Decree against defendants 
1 to 4—Defendant 1 appealing—Defendants 2 
to 4 trving to come in subsequently—The deci¬ 
sion of tho appeal as filed by defendant No 1 
would affect the interests of defendants 2 to 4— 
Latter are ‘‘interested”]; Bishun Ohurn Boy 
Ohowdhry v. Jogendra Nath Boy, (1899) 26 Cal 
114 (121) [Suit decreed in part against several 
defendants—Appeal by some alone—Cross-objections 
bv plaintiff—Result likely to affect interests ot 
other defendants—They are •‘interested ]. 


I. 


Adding of Respondents 


2905 


In this state of the authorities, it was held by the Privy Council in 
Chokalmgam v. Seethai 4 that where a defendant had been exonerated in the 
lower Court and no appeal had been filed against him within the period of 
limitation, he was not interested in the result of the appeal filed by the plain¬ 
tiff against other defendants, and that, in any event, it was for the plaintiff 
appellant who sought to make him a respondent to show what was the nature 
of the interest he had in the appeal. Their Lordships reached this view in 
spite of the fact that the presence of the proposed party respondent was neces¬ 
sary to enable the Court to decide on their merits certain questions that arose 
m the appeal. This shows that in their Lordships’ view the test for the 
addition of a party respondent under this rule was not, whether his presence 
before the Court was necessary for the adequate disposal of the appeal on 
its merits, but whether the proposed party is one whose interests are likely to 
be prejudiced by the determination of the appeal as framed. So interpreted 
their Lordships’ judgment accords with the latter of the two views set forth 
above. Hence, the other view, viz., that it is enough for the application of 
this rule that the addition of the proposed party is necessary for the adequate 
disposal of the appeal on the merits should be regarded as no longer good law 
It may be noted in this connection that their Lordships’ judgment confirmed 
the judgment of the Rangoon High Court in the undermentioned case 5 and 
that, in this judgment, the Rangoon High Court followed the Madras decision 
in Subrcmamya v. Yeerabadra? which contains the clearest exposition of the 
second new referred to above, so that the Privy Council may be taken to have 
adopted this view m preference to the other view.’ Some decisions of the 
igh Courts though pronounced subsequent to the above Privy Council case 
have adopted the view overruled by the Privy Council and hence must be 
legated as not correct. The decisions in the undermentioned eases 0 accord 

\wth the view approved by the Privy Council and may be taken as correctly 
lepreseutmg the law on the subject now. 

But where a person can be added as a respondent under any other 
provision ot law his not being interested in the result of the appeal within 

infm) e 0t rU 6 1S n0 ° b ^ ectl0n t0 his bein g so added. 10 (See Note 8, 


(4) 1927 P C 252 (255, 256) : 27 Mad L W 
1: 10 28 Mad W N 20: 4 Oudh W N 1231: 54 

o U , J0 ^ 8 d : 4 7 £ al L Jour 136: 32 Cal 

\\ N 281: 30 Bom L R 220: 107 Ind Caa 237- 
b Rang 29: 26 All L J 371 P C. 

,„ (5) O^okkaUngamChatty v. M R i> P Singaram 
Chetlg, 1925 Rang 108 (109, 110): 2 Rang 541: 
6 Buc L Jour 259: 84 Ind Cas 522. 

r ( t 6) Mad 442 (444, 445): 18 Mad 

L Jour 229: 4 Mad L Tim 271. 

t <7 > See Notes of Indian Cases in 54 Mad L 
Jonr (NIC) 50. 

1929 Cal 315 (317): 33 Cal W N 221; Jalal 
\ %anm Bakth, 1930 Lah 295 (296): 11 

h. Jo “ r 523 = 12 > Ind Cas 682; Firm of 
llot\ Ram-Prcm Ohand y. Kexual Ram Dhnrani 

^ 9 Lah' L 

28 Pun L R 468: 105 Ind Cas 569; Mat Sau-ani 

C.P.C.—364 


V. Jiuan, 1928 Lah 120 (120): 103 Ind Cas 223. 

120 9 n?iT n iQ^ aii E , ape r l Deo Sin ^ 1932 All 
h? IPPh 1931 J 1°94: 15 R D 810: 

l'8 N &\ l S , - a i™ h ? lt ? C n ari,a ’ 1931 Cal 738 (740): 
08 Cal 923: 133 Ind Cas 177; Nandigiri Venkata 

MadT79 a 7480i wS 

W V jfiv 20 , nd Cas 309: 1920 Mad 
1932 RmVi V ' Mahomed Eusoof. 

s 3 n°ltj v VI”- 1 ™ “* <1 ■£-" 


0.41, R.20, 
Note 3. 
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O.41.R.20, 
Notes . 

3-4. 


Appeal ’ ’ in this rule includes also. cross-objections* 11 


4. “The Court may . . . direct that such person be made a res- ! 

pondent. ’ —The power given to the Court under this rule is a discretionary 
one to be exercised in view of all the circumstances of a case. 1 Strong grounds 
are necessary to induce the Court to exercise its discretion in favour of an 
appellant who has failed to implead any party within the period of limitation. 2 


It will not be exercised in favour of an appellant where he has deliber¬ 
ately 3 or out of extreme negligence 4 failed to implead any parly. But where 
he has not been guilty of any neglect the appellate Court may very well exer¬ 
cise its power under this rule in his favour. 5 


The power under this rule cannot be exercised so as to negative the 
provisions of 0. 22. Hence, where a respondent has died and the appeal has 
abated as against him owing to his legal representatives not being brought on 
the record within the period of limitation, the legal representatives cannot be 
added under this rule 0 . Where, however, the legal representative was actually 
brought on the record in the suit, but was not impleaded in the appeal, he may 


612 (614): 11 Mad L W 602: 27 Mad L Tim 
266 [Respondent may be added under O 1, R 10 
read with S 107]; VaRiammal Achi ▼. Nataraja 
Pillai, (1912) 18 Ind Cas 906 (906): 11 Mad 
L Tim 157: 1912 Mad W N 198; Beat Singh 
v. Baldeo Pathak, 1928 Pat 343 (345): 9 Pat 
L Tim 267: 7 Pat 510: 109 Ind Cas 609 [Res- 
ixndent may be udded in exercise of inherent 
power]. See also Kwnhanna Rai v. Manakke, 
1929 Mad 343 (344): 56 Mad L Jour 815: 29 
Mad L W 546: 1929 Mad W N 874: 117 Ind 
Cas 796; Putin Bihari Roy v. Mahendra Ohandra 
Ohotal, 1921 Cal 722 (724): 34 Cal L Jour 
405: 67 Ind Cas 10; Thakurdat v. Oolam Mohy- 
uddin, 1882 Pun Re No 20. 

(11) Ponnusamy Atari v. Palaniandi Mudali, 
(1920) 56 Ind Cas 612 (618): 11 Mad L W 
606: 27 Mad L Tim 266; Saklipratanna Bhatta- 
charya v. Naliniranjan B hattacharya, 1931 Cal 
738 (740): 58 Cal 923: 183 Ind Cas 177. 


Note 4. 

(1) Midnapore Zamindary Co v. Amulya Nath, 
1926 Col 893 (895): 43 Cal L Jour 401: 95> Ind 
Cas 649: 53 Cal 752; Amolak Chand v. Sarat 
Chandra, (1911) 11 Ind Cas 943 (944): 16 Cal 
W N 49: 38 Cal 913; Rxdnath Sahoy v. Qopee 
Sahoo, (1870) 14 Suth W R 90 (91) ; Bhupa v. 
Ohctu, 1881 Pun Re No 26. See &\to KoyUuh- 
noth Roy v. Nurendur Eoomar Dutt C Ihowdhry, 
(1866) 5 Suth W R 109 (109) [Application for 
addition of parties not to be arbitrarily refused J. 

(2) Feroaze A Cooper v. Secretary of State for 
India, 1928 Lah 947 (948): 111 Ind Cas 692; 
Naiidagiri Venkatanaratimha Rao v. Nanaxgvrt 
Erithnabayamma, 1929 Mad 479 (480): 120 Ind 
Cas 369: 1929 Mad W N 881; Pitambardat v. 
Bhawani Lai, 1932 Sind 220 (221) : 26 Sind L R 
362 [Discretionary power should be refused u 
party is deprived of hit valuable right]. See also 
V P R Chockalingam v. Seethai Ache, 1927 P C 
252 (255, 266): 27 Mad L W 1: 1928 Mad W 
N 20: 4 Oudh W N 1281: 64 Mad I* Jour 88: 
47 Cal L Jour 136: 82 Cal W N 281: 80 Bmn 
L R 220: 107 Ind Cas 237: 6 Rang 29: 26 
All L J 371 P O [The right of a decree-holder 
against whom an appeal has not been filed within 
the period of limitation to hold the decree m his 
favour is a substantive right of a very valuable 
hind of which he should not lightly he depnvedj. 


(3) Tultidat Etthoxodat Ehatri v. Ahmed, 1929 
3ind 120 (120): 115 Ind Caa 805; Parmethxoar 
r. Chhab Nath, 1925 Oudh 606 (607): 87 Ind 
Has 904 [Omission to implead not due to over- 
light—Court refused to add respondent under 
l 20J. 

(4) Kali Dayal Bhattacharjee ^•Sagetxdra Noth 
p akrathi, (1920) 64 Ind Cas 822 (826): 80 
"'al L Jour 217: 24 Cal W N 44; Lachman Dot 
r Baghl Ram, 1927 hah 189 (189, 190): 100 
nd Cas 172 Municipal Oommiilcc, Bhera v. 
Mvrim, 1928 lix 50^(604): 75 ind Cas 90; 
lauthan Ram v. Sheran Shan, (1920) 67 Ind 
)as 259 (260) Lab; Bhahab Dm v. SxranBakhth, 
1914) 25 Ind Caa 649 (551): 79 Pun Re 
914: 268 Pun L R 1914: 169 Pun W R 1914, 
thokalingam v. Seethai Ache, 1925 Rang 108 
110)- 2 Rang 579: 3 Bur L Jour 259: 84 Ind 

las 622. 

(5) Amar Singh v. Santhi, 1924 Lah 629 
630): 76 Ind Caa 286; Jalal Din v. Sarm 
iaktha, 1930 Lah 295 (296): 11 Lah L Job 
>23 * 124 Ind Cas 682; Moti Ram Prem Ohond 
r. Eeioal Ram Dharman Chand, 1928 Lah 202 
206)* 9 tjl>l L Jour 550: 28 Pnn L R 468: 
05 Ind Cas 669; Ut Sowani v. Jiwan, 1928 Lah 
L20 (120): 103 Ind Cas 223. See also Deo- 
caron v. Nathu, 1921 Nag 12 .(18): 4 Nag h J 
38 - 63 Ind Cas 852 [Certain parties omitted 
iue to mistake of pleader—They may be added 
inder R 20J. 

(6) Manindra v. Bhagdbati, 1926 Cal 335 
336): 30 Cal W N 45: 90 Ind Cas 986; Sxdna- 
tore Zamindary Co, Ltd v. Armdyo Nath Roy 
Ihowdhury, 1926 Cal 898 (894, 895): 43 Cal L 
rour 401 : 95 Ind Cas 649: 53 Cal 752 ; 

VaVain v. E I Ry Co, 1927 Pat 23 (24) : 5 Pat 
r55- 98 Ind Caa 1003: 8 Pat L Tim.878 ;\ Sway 
nal'v Pyarkhan, 1931 Nag 184 (186): 27 Nag 
j R 220: 134 Ind Caa 679. But compare Puitn 
Sehari Roy v. Mahendra Ohandra Chotal, 1921 
Hal 722 (724): 34 Cal L Jour 405: 67 Ind Cas 
L0 [Joint appeal by several appellants—One of 
hem dying—His legal representatives not .bring- 
ng themselves on record within the period of 
imitation—Court has inherent power to add than 
is respondents, on the application of *be »urming 
ippellants so that they may not suffer for tne 
•emjssness of otherij. 
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be added under.the provisions of this rule. 7 There is a conflict of opinion as 
to whether this rule can be applied where a party who is necessary for the 
very constitution of the appeal is not impleaded in the appeal with the result 
that the period of limitation for an appeal against him has expired. Accord¬ 
ing to the High Court of Patna the Court has no power, to add the non-implead- 
•ed party, as a party to the appeal. 8 The Lahore High Court has held that 
Court has such power. 0 The High Court of Allahabad 1 - 0 and the Judicial 
•Commissioner’s Court of Sind 1 * seem to be of the same view. Where how- 
•ever, the only person that could be impleaded in the appeal is not impleaded, 
-and there is consequently no valid appeal at all, this rule will not apply. 12 

The power under the rule may be exercised by the Court on its own 
motion or on the application of any party. 18 If the Court finds the presence 
ot any party not already joined necessary it may direct the appellant to apply 

appea”» gmg ““ ^ reCOrd and if he fails to do s0 > ™y dismiss the 

5. Adding Appellant.— The present rule provides only for the addi- 

tmn of a party as a respondent. On the question whether an appellant can 
be added or substituted under 0. 1, R. 10 read with S. 107, see S 107 
INote 16 and 0. 1, R. 10, Note 11. ’ 

6. Adding Respondent .—An appellate Court can add a person as 
Ippe™ant Dt > Wh °’ ** tml Court ’ WaS arra y ed on the same side as the 

to 0 41 R Addln £ P art y for th e purpose of cross-objections.— See Note 22 

rw i inherent power to add parties ”.-The power of an appellate 
Couit to add party respondent is not confined to cases falling under 0 41 

under O 1 r,de does not “PP^, the appeUate Court can 

under 0. 1, R. 10 read with S. 107 or by virtue of its inherent power add 

parties respondents to the appeal. i Thus where, owing to a bona fide mis- 


, < 7 > °% ir r a L y - 8aman da. 1926 Lah 689 
(690) ; 8 Lah L Jour 478: 97 Ind Cas 223: 27 
Pun L R 781. 

(®) Narayan v. E 1 Ry, 1927 Pat 23 

Thn 878 Pat 755 ' 98 Ind Cas 1003: 8 Pat L 

738 9> f78Q?“ ™ a l Nanke Mal - 1927 Lah 

Lin /fill? P p nd 400: AU MW v - Gulab 

■"*"» 1892 Pun Re No 5: Jcdal Din v Karim 
528^124 19 In°d r* h «ro (2 q 96) : 11 Lah L Jour 

fU?oS, M i» 682 « See 8,80 Mela R®™ V. 

/Varam Dat, 1882 Pun Re n 0 188 [But heId no 
ft,d reason shown for adding after limitation]. 

f 3 fi W V * D<Ui P’ 1893 AU W N 35 
this ni^-Tt P w U ^ at ° n order wa ® not under 

JW k. -a: 

(W:‘S 

«i 8 e d d 8 C b? li ?ea 8 o 0 n 

appellant). ° f 1110 de,lberat « omission of the 

wWI»d 


191?. 1913: 88 Pun W R 1913 •' 59 ^n Re 

flr s 13 \o«? hn ?„\.r K ! lalul; ’ (1891) 13 All 78 (84, 
inoc t 9 J AIL N 1 ; Chira) Din v. Samanda. 
1 0 26 Lah 689 (690): 8 Lah L Jour 473: 97 
Ind Cas 223: 27 Pun L R 731. 

A a Y i \r V - Gan 0ulu, 1925 Mad 

?i9: ( H 8) md 20 c““4 d 20 L W 4 ° 2: 1924 M “ d W N 

Note 6 . 

wff A? W V /, to r’ (1891) 18 AU 78 (87): 

'L? & SSTTkJ l *JK"3S 

Note 8. 

/siri* • Ammai Ache v. Nataraia Pillni 
(1912) 13 Ind Cas 906 (906): 11 MadL ft 

Jf 912 m ad j w A 198: Pulin Uehari Roy v. 
Mahendra Chandra Ohosal. 1921 Cal 722 (724)- 

34 Cal L Jour 405: 67 Ind Cas 10* Rpn* Rinnh 

T - ^H°an Path ^ kl 1928 Pat 343 (345)?*9^Pat 
L Tim 267: 7 Pat 510: 109 Ind Cas 609- Hema- 

3 in p«t' < 1918 > 4f > Ind Cas 398* (399): 

3 .t J° ur 409: 1 9 18 Pat H C C 276- 5 

L 1 r V Kanta v - Govinda, (1910) 

6 Ind Cas 912 (918): 12 Cal L Jour 91- Ball 
siaamj/ v. Lakshman, 1921 Mad 172 ( 174 )- 44 
Mad 605: 41 Mad L Jour 129: 13 Mad L W 


0.41 R20, 
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take caused by a similarity of names of two persons who were parties in the 
lower Court, the names of those persons were left out in the appeal, it .was- 
lield that the appellate Court had power to correct the mistake and have the 
appeal memorandum amended by inserting the proper name. 2 But the in¬ 
herent powers of the Court should be invoked only in exceptional circum¬ 
stances. 3 


against 


post. ■ 

10. Effect of non-joinder.—The principle of 0. 1, R. 9 applies to 
appeals. No appeal should be made to fail merely on the ground of the non¬ 
joinder of any party 1 but the Court may deal with the matters in controversy 
so far as the parties actually before it are concerned. In this connection, 
reference may be made to the difference between proper parties and 
necessary parties. (Vide Notes under 0. 1, R. 10). If the non-joinder is 
not of necessary parties the appeal may proceed with reference to the parties 
actually before the Court. 2 But if necessary parties have not been joined, the 
effect of the non-joinder on the appeal is fatal to the appeal, because in such 
a case there is no proper appeal before the Court at all. 3 In such cases, the 
Court may in its discretion add the necessary parties under this rule and then 

proceed with the appeal. 4 (See Note 4, ante and 0. 1, R. 10-) 

A person who is not joined as a party to an appeal is not bound by the 

decree passed in the appeal. But the assignee of a decree is, m the absence ot 
fraud, bound by the decree of the appellate Court though he has not. been 

made a party to the appeal against the decree.•’ 

11. Limitation-The power of the Court under this rule is not 
subject to the provisions of the Limitation Act and a party who is mtcrcs cd 
in the result of the appeal may be added as a respondent under this rvd 

though the period of limitation for an appeal by or against him 

expired. 1 The Privy Council decision in Chokahngam v. Seethax _ 


562- 1921 Mad W N 316: 63 Ind Cas 374; 
PonmJamy Asari y. A M PatonianA 
(1920) 56 Ind Cas 612 (614): 11 Mad " 

602: 27 Mad L Tim 266. But see cascs cited 
in Note 2, supra, foot-notes (4), <5) and (6) 
and in Note 12 injra, foot-noto (1). 

(2) Eunhanna Rai v. Manak Jjf' ll } 9 ? 9 r Hv* r^l 3 . 
(344): 56 Mad L Jour 315 : 29 Mad L W 546. 

1929 Mad W N 374: 117 Ind Can 796. 

(3) Mussammat Hallman v. Nur Vuhammad 
Khan. 1923 Lah 490 (491): 73 Ind Cas 136. 

(1) Bhagban v. Palturam, (1916) 32 Ind Cas 
749 (751) Cal. 

(2) Nalinakha Sinha v. Ram Tar an Pal. 1927 

Cal 733 (735): 46 Cal L Jour 51 104 Ind 

151 - Naaina Singh v. Jiwan Singh, lit to 
t k H 7 ’(871 • 79 Ind Cas 107; Pakkxn Muha- 
RoJiher V BavaMoideen. 1927 Mad 82 
?83) 1926 Mad W N 919: 98 Ind Cas 790; 

Ma On Thin v. Ma Ngwe Tin. 1929 Rang 26o 
(267): 7 Rang 398: 120 Ind Cas 666, 

(3) Jogesh v. Bama, (1916) 34 Ind Cas 138 
(140 141) Cal: Bejoy Gopal v. Umesh Chandra, 

!m02) 6 C.1 W N 190 (197) ; YeU 

Thayannual v. Lakehumu Ammal, ( 1915 ) 31 lnrt 

Cas HU (Hi5) Mad; Samxnatka v. Devasxkamaney, 


gfj“076 r-0 

Urjel l John Handar. 1922 Pat 4 (4) : 3 Pat 
L Tim 456: 66 Ind Cas 780. 

(4) Jog Tara Dossee Ohowdhrani v. £°y C 1 }'. 1 ' 1 ' 

B * i*sz 

H ,: <‘iBsr ^ 

,Qovindappa v. Hanumantappa, (19!2) IT 
Ind Cas 420 (421): 23 Mad L Jour 513: 1912 
Mad W N 1152: 38 Mad 36. 

(!) r.Jfc l *r¥li i Pl “ohM 

l Sinlh. (1891) 13 All J8 ( 85): 1891 

AH W N l; Vmed Singh v. Dalxp. 1893 All w 

N 35 (36); Jodsishtar v. ^<jnnu, (l® 09 ) 1 
5 „ ,c 18 519 ). All; The Court of Wards 

P h m& r 

Dossee v. Ram Roodro, (1867) 6 out n 
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does not affect the. correctness of this proposition which is accepted 

as settled Law by all the High Courts. . But the powers under this rule should 

be exercised very cautiously inasmuch as a person in whose favour the lower 

Court has passed a decree against which an appeal is not filed within the 

period of limitation lias a substantive right of a valuable kind which should 

not be lightly treated. 2 Where a respondent is added, not under R. 20, but 

under 0. 1, R. 10 read with S. 107, the provisions of Limitation Act will 

apply. ■ But where a party is added in the exercise of the Court’s inherent 

power to preserve the ends of justice from being defeated, it seems, no limita¬ 
tion will apply. 4 


12. Addition of parties in second appeal. —The rule requires that 
the proposed party respondent must have been a party in the suit in the Court 
irom whose decree the appeal is preferred. Suppose a person was a party to 
the suit in the Court of first instance but was not a party in the first appellate 
Court, has the High Court in second appeal power to make him a respondent? 
On this question there is a conflict of decisions, the Allahabad High Court 
holding that he cannot be added as a respondent 1 and the High Courts of 
Calcutta,- Lahore, 3 Madras 4 and Patna 5 the Judicial Commissioner’s Court of 
Oiidh 6 and the Chief Court of lower Burma holding a contrary view. 7 It is 
submitted the Allahabad view is not correct. (See Notes 2 and 8, supra and 
also Note 11 to 0. 1, R. 10.) 

The High Court in second appeal can remand the case to the lower 
Court with a direction to it to add fresh parties. 8 


(368); Girish y. Sashi, (1906) 33 Cal 329 
(337); TJpendra Lai Mukerjee v. Girindra Nath 
Mukerjee, (1898) 25 Cal 565 (568): 2 Cal W 
N 4"5 • Muni-ki/a Moyee v. Iforoda Prosad 
Mookerjee, (1883) 9 Cal 355 (362): 11 Cal L 
Rep 430: 7 Ind Jur 421; Wazir Singh y. Janki 
Das, 1926 Lah 679 (680): 97 Ind Cas 174; 
Amar Singh v. Eanehi, 1924 Lah 629 (629) : 76 
Ind Cas 285. See also The Municipal Committee, 
Behra v. Shiv Ram, 1923 Lah 503 (504): 75 
Ind Cas 90; Raushan v. Sheran, (1920) 57 Ind 
Cas 259 (260): 2 Lah L Jonr 5; Shib Nath v. 
Alliance Bank of Simla, Ltd, Lahore, (1914) 25 
Tnd Cas 480 (485): 110 Pan W R 1914: 215 

,,. L Rl914: 8 Pan Re 1915 1 Shahab Din 
v Miran Baksh. (1914) 25 Ind Cas 549 (551): 

W £ un Ro 1914: , 268 Pan L R 1914: 169 Pun 
W R 1914 [In this case, however, the appellant 
was held to be extremely negligent and the Court 
declined to add the new party after limitation 1; 
Deokaran v. Nathu, 1921 Nag 12 (13): 4 Nag 

l A *L o 3 . 8: , 63 Ind Ca8 352 : Gajraj Singh v. 
Gonri Shankar, (1915) 27 Ind Cas 609 (609)- 

2 Oudh L J 20: 18 Oudh Cas 90; Padarath v. 
Hitan Singh, 1924 Pat 773 (774): 5 Pat L Tim 
509: 1924 Pat H C C 249: 82 Ind Cas 600- 
Maung An Gale v. Ma Min Dun. 1921 D B 13 
(14): 4 U B R 87: 66 Ind Cas 365; naji Yusif 
v. Ghulam Hussain Kaseim, (1912) 16 Ind Cas 
771 (772): 6 Sind L R 74 (Note); Yoosof 
Oosman Bros A Co v. Win Ne Ya, (1921) 59 Ind 
Cas 798 (799): 10 L B R 191. See also cases 
cited in Noto 3, foot-note (2). 

iooa‘ a L 1 i )2 L P ^ C 252 (255): 27 Mad L W 1: 
1928 Mad W N 20: 4 Oudh W N 1231: 54 

W i OQ, JOU 0„ l 81 4 7 Cal L JOTIr 136 : 32 

«'» N 2 U t L R 220: 107 Ind Cas 237: 

6 Rang 29: 26 All L J 371 P C. 

t, W r J~ P ,JtS ho l kalina " m v - Seethai Ache, 1927 
P C 252 (255): 27 Mad L W 1 ; 1928 Mad W 


N 20: 4 Oudh W N 1231: 54 Mad L Jour 88: 
47 Cal L Jour 136: 32 Cal W N 281: 30 Bom 
L R 220: 107 Ind Cas 237: 6 Rang 29: 26 All 
U J 371 P C. See also Note 4, supra, foot-notes 
(3-o), (4) and (5). 

(3) Ranjit v. Sheo Prasad, (1880) 2 All 487 
(489, 492): 4 Ind Jur 641. 

(4) See Padarath Mahton v. Hitan Singh, 1924 
Pat 773 (774): 5 Pat L Tim 509: 1924 Pat H 
C 0 249: 82 Ind Cas 600. 

Note 12. 

r Hi, Pa chkauri y. Ram Khelawan, (1915) 26 
Ind Cas 25 (25): 12 All L J 1277: 37 All 57; 

fso"' n Alf a W V, N L ‘l41 lfam ' <1894) 16 A " 5 (8)! 

47 <2 l’nd D cf? 9?r“9,9) (1918 > 

189 3 (l!S“7oS R “ m ' 1927 L "“ 

(4) Paj/a Matathi1 Appu v. Kovamel Aminn 
(1896) 19 Mad 151 (15*2?: 5 l£d L 

(774) S<n!7h ’ 1924 Pft t 773 

82 Ind <£“ 600 ™ S01: 1,! ‘ r « H C C !49: 

ESS!-. % £»SS f?6° 5 \ ’• 

Fs s* jf 

V - Jl am khelawan Chau- 
1277- Vi 5) *n 6 M nd o C J a » 25 {25): 12 -All L J 

g°« n ?raialu, (1909) 4 fnf cfs'Tm^ns^: 

5 Mad L Tim 225 [Remand to trill CoSf’ 


0-41, R-20, 
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0,41, B 21, 
Notes 
1 — 4 : 


R. 21. [S. 560.] Where an appeal is heard ex parte and 

Be-hearingon appii- judgment is pronounced against the respondent 

afa\ 0 B D s t 0 4hom P «?“: he ma y a PPb to the Appellate Court 2 'to re- 
decree made. hear the appeal; and, if he satisfies the Court 

that the notice 3 was not duly served or that he was prevented by 

sufficient cause 4 from appearing* when the appeal was called on 

for hearing, the Court shall re-hear the appeal on such terms as 

to costs or otherwise 9 as it thinks fit to impose upon him. .. . • 

[1877—S. 560.] 

Local Amendment. 


NAGPUR. 

(a) Existing R. 21 shall be rervumbered as sub-R. (1); and 

(h) after sub-R. (1) so renumbered the following shall be inserted as sub-R. (2), 
namely:— 

“(2) The provisions of section 5 of the Indian Limitation Act, IX of 1908, 
shall apply to applications under sub-R. (1); M 

Synopsis. 


1. Scope and applicability of the rule. 

2. “He may apply to the appellate 

Court.” 

3. Notice. 

4. “Sufficient cause.” 

5. Inherent power to order re-hearing— 

See S. 151, Note 2. 

6. “Appearance.” 


Remedies whether concurrent—See 
O. 9, R. 13, Note 9 and S. 96, Note 12. 

8. Rehearing pending an appeal from an 

ex parte decree—See O. 9, R. 13, 
Note 10 and S. 96, Note 12. 

9. “On such terms as to costs or other¬ 

wise.” '• 

10. Limitation. 


7. Remedies in case of ex parte decree— H- Appeal. 

1. Scope and applicability of the rule.—This rule applies also to 

appeals under the Bengal Kent Recovery Act, X of 1859.‘ See f 0 ^™ 
under 0 9 R. 13.) The appellate Court has jurisdiction under this rule to 

entertain an application for re-hearing by a respondent notwRhsUndmg the 
fact that another respondent had preferred a second appeal to the High Cou 

-which was dismissed under 0. 41, R. 11-* 

2 “He may apply to the appellate Court”.-An application for 
re-hearing of an appeal heard and decreed ez parte by the High Court under 
this rule should be made to the same Bench which heard the appeal. 

3 Notice. -Where a guardian ad litem has been appointed by the 
Court, service of notice of the appeal on such guardian is sufficient service ^ 

4 “Sufficient cause”.-A respondent, against whom an appeal is 
heard and decided cz parte is entitled to a re-hearing of the appeal provided 
he protes e" that he had not been duly served, or that he was prevented 


Order 41. Buie 21—Note 1. 
Jour 426: 12 Cal W N 888. 

10 ( m. 

Cal L Jour 48. 


Note 2. T a 

(1) Ram Krishna v. Bhagwan, (1915) 30 ina 

Cas 27 (27) CaL 

Note 3 - . =• ,v„ 

(1) Rasik Moral v. Xymnr £ a , 

Roy. 1926 Cal 1106 (1107): 80 Cal W N 949. 

97 Ind Cas 614. 
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by sufficient cause from appearing when the appeal was called on for hearing 1 

SU ® Cient CaUSe> "* °' 9 ' R ‘ 9 ’ N ° te 8 ’ ante ** 

5. Inherent power to order re hearing—See S. 151 , Note 2. 

6. Appearance ’. Sec 0. 3, R. 1 and the undermentioned case.* 

7. Remedies in case of ex parte decree-Remedies whether con- 
current . See 0. 9, R. 13, Note 9 and S. 96, Note 12. 

r , , 8 ' bearing pending an appeal from an ex parte decree —See 0 9 
R. 13, Note 10 and S. 96, Note 12. ' 

. „ 9 ‘ <<0n ™ ch n terms 33 t0 °° sis <> r otherwise”.—The words “or other 
vise authorise the Court to impose terms other than those relating to costs 
Hence an appellate Court may require the respondent to furnish security for 
the due performance of the decree that may be passed on re-hearing.i ‘ 

1°. Limitation.—The period of limitation for the re-hearing of an 
appeal heard ex parte is that prescribed by Art. 169 of the Limitation Act 

m -> 80 d ^ s f ™Y he date of the appellate decree or where of the 

appeal was not duly served, when the applicant has knowledge of the decree 
bee also the undermentioned cases. 1 uecree. 

11. Appeal.— An appeal lies under 0. 43, R. 1 ( e ) from an order 

an ap P h ^ atlon for re-hearing under this rule. But an application for 

under fh^ Cro f object “ )ns decided ere parte cannot be treated as an application 
under this rule for the re-hearing of an appeal heard ex parte Hence an 

rnTLt»i a H Pl rf “ re - hearing the ^objections heard ex 
T, p but f n ^ rCT *sed. 1 An appeal against an order 
of the lower appellate Court refusing to re-hear an appeal heard ex parte from 

Rs d<! 100 e U K? ei ' - he - BengaI Tenanc y Act ™lued at less than 

Rs. 100, is not maintainable as it is barred by S. 153 of that Act. 2 


... . Note 4. 

M«R 9? 8 ii 54 ^/ P ,a & r ‘ Srtthn <* Narayan Dty, 
v U n^ L 164 (165); Mahomed 
R™ P'WMVee Dashya, (1881) 8 Cal L 
v 6 P. 11 ? n „(? , l? > ) • Mounp Shwe Eia v. Soolay 

**ang 836 (386) : 3 Bar L Jour 

812 I Dn wWt«d Oath of the 
respondent that he was not served—Held, suffi- 

fi OT a ?P eftl Jj Miselbach In re. (1866) 

® W R M.s 43 (4 3 ) {dourt bound te 

enquire as to the truth of the allegations in the 
application]. 


to 

t. 

19 


(2) The following have been held 
amount to sufficient cause:—Ooudini 

Shyarn Lai, 1921 All 264 (265)- 

of‘ res* d *> 47 ‘ 63 Ind ° M 737 (Inability 

of respondent s agent to attend and instruct her 

2 cil r w^r afl 2ii (1898) 

N 414 < 414 > [Pleader’s clerk failing 

5 P“ r ‘y of date of hearing owing to ill- 
??’ \ Rakh ^> (1900) 4 Cal W N 

85 (Notes) (Mistake of pleader’s clerk]. 

The following have been held not to amount to suM- 
catue:—Baft Lai r. Nawal Singh (1917) 39 
Ind Cas 636 (636): 16 All L J 418 B 9 Alt 
388 [Counsel urtable to appear as the agent of 


Uie respondent had taken away the papers 1 - Ear 
▼■ Abdul Rahaman. 1905 All W N 44 
( 44 ) (Laches of pleader—Pleader refusing notice]. 

Note 6 . 

r Sh S° 0fiUrn Eeera Lai, (1882) 11 Cal 

[Pleader filing vakalat but 
absent on date of hearing— Ecld, there was «« 
appearance and the decision ex parte], 

rJf’toTo m rain T - 0anm *•"*• *885 

V L. L X NOt0 10 - 


Ostt, £ 191 . 
Notes 
4—11. 
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SOH, 


R. 22. [S. 561.] (1) Any respondent, though he may not 

upon hearing ^ave appealed from any part of the decree, may 
respondent may not only support the decree 1 2 on any of the 

object to decree as if . L _ J 

he had preferred se- grounds decided against him in the Court 
parate appeal. below, but take any cross-objection 3 4 5 to the 

decree which he could have taken by way of appeal, 8 provided 
he has filed such obj sction in the Appellate Court within one 


month from the date of service on him or his pleader of notice of 
the day fixed for hearing the appeal, 19 or within such further 
time as the Appellate Court may see fit to allow. 

(2) Such cross-objection shall be in the 
Form o f objectirn form of a memorandum, and the provisions of 

and provisions appli- 7 A 

cable thereto. rule (1), so far as they relate to the form and 

contents of the memorandum of appeal, shall 


apply thereto. 

(3) Unless the respondent files with the objection a writ¬ 
ten acknowledgment from the party who may be affected by such 
ob jection or his pleader of having received a copy thereof, the 
Appellate Court shall cause a copy to be served, as soon as may 
be after the filing of the objection, on such party or his pleader 
at the expense of the respondent. 

(4) Where, in any case in which any respondent has 
under this rule filed a memorandum of objection , the original 
appeal is withdrawn or is dismissed for default , the objection 
so filed may nevertheless be heard and determined after such 
notice to the other parties as the Court thinks fit. 17 

(5) The provisions relating to pauper appeals shall, so 
far as they can be made applicable, apply to an objection under 

this rule. 12 


[1877—S. 561; 1859—S. 348.] 


Synopsis. 


1. Legislative changes. 

la. Applicability of the rule. 

2. Respondent may support decree with¬ 

out filing cross-objections. 

3. What objections can be raised by way 

of cross-objections and when. 

4. Cross-objections against findings not 

included in decree. 

5. “Which could have been taken by way 


of appeal.” 

6. Cross-objections to order of remand. 

7. Cross-objections in second appeal. 

8. Cross-objections in appeals from orders. 

9. Cross-objections In Letters Patent 

Appeals. 

10. Cross-objections in revision. 

11. Who may file cross-objections. 

12. Cross-objections by pauper respondent. 
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I. 


13. Against whom cross-objections may be 

filed. 

14. Cross-objections against co-respondent. 

15. Omission to file cross-objections. 

16 . Grounds not raised in cross-objections 

not to be raised at the hearing. 

17. Effect on cross-objections of with¬ 

drawal of appeal or its dismissal for 
default. 

1. Legislative changes.— 

This rule corresponds to S. 561 
introduced are:— 


38. Effect, on cross-objections, of abate¬ 
ment of appeal. 

19. Limitation for cross-objections. 

20. Appeal filed out of time may be treated 

as cross-objections. 

21. Court-fee on cross-objections. 

22. Adding party for purposes of cross¬ 

objection. 

23. Second appeal. 


of the Code of 1882. The chief changes 


1. The words “upon the hearing’’ which occurred after the word “may” 
and before the words “not only support th^ decree” in sub-R. (1) have 
been omitted. See Note 17, infra. 

2. The words “the party who may be affected by such objection” have been 

substituted for the words “the appellant” in sub-R. (3). See Note 13 
infra. ’ 

3. Suh-R. (4) is new. See Note 17, infra. 

1-a. Applicability of the rule.— The provisions of this rule apply 
also to appeals under the Chota Nagpur Tenancy Act, VI of 1908 from the 
decisions of the Deputy Commissioner or of a Revenue Officer. As regards 
the applicability of sub-R, (1) to proceedings under the Agra Tenancy Act 
III of 1926, see List II, No. 16 of the Second Schedule of that Act. 

2. Respondent may support decree without filing cross objections.— 

A respondent may support the decree appealed from, not only on any of the 
grounds decided in his favour 1 but also on grounds decided against him, and 
for this purpose, it is not necessary for him to file any cross-objections .**• 


Order 41, Rule 22—Note 2. 

(1) See however Ram Adhar v. Ram Shankar, 
(1903) 26 All 215 (217): 1903 All W N 236. 

(1-a) Lala Gauri Sankar v. Janki Pcrshad, 
(1890) 17 Cal 809 (813, 814): 17 Ind App 57: 
5 Sar 518 P C; Fatima Bibi v. Ram Karain 
Sahu, (1919) 51 Ind Cas 646 (618): 16 All L 
J 587: 40 All 536; Bhajan Lai v. Chahat Rax, 
<1917) 39 Tnd, Cas 176 (176): 15 All L J 325 
[ Decree entirely in respondent's favour—lie can¬ 
not take cross-objcctious—Ho can onlv support the 
decree by attacking any findings against him— 
If he files any objections, they are not cross- 
objections J ; Shankur Lai v. Madari Singh, (1910) 
7 Ind Cas 484 (484) All; Ram Prasad v. Gokul 
Das, 1898 All W N 109 (110); Bhagwal Rai 
v. Deodat Rai, 1887 All IV N 41 (44): 9 All 
398; Bhagoji v. Bapuji, (1889) 13 Horn 75 (77); 
Imam AH Patwari v. A rfatunissu, (1913) 21 
Ind Cas 87 (88): 18 Cal W N 693; Iftikhar 
Ali v. Risalat Khan, 1924 Lah 368 (369): 5 Lah 
I. Jour 341: 76 Ind Cas 10 [Certificate under 
S 41 (3) of Punjab Courts Act is not necessary 
for attacking finding on custom in this manner] ; 
Pariah Singh v. Nalhu, 1922 Lnh 416 (416): 3 
F.ali 283: 69 Ind Cns 706 [Failure to object to 
the findings may preclude respondent from object¬ 
ing in second appeal] ; Mahomed Ali v. Parmananda. 
(1918) 45 Ind Cas 232 (233, 234): 48 Pun IV 
U 1918: 125 Pun L R 1918; Musst Parsani v. 
Manual Singh, (1917) 40 Ind Cas 237 (238)- 
103 Pun L R 1917: 8$ Pun \V R 1917: Ohuhar 
v. Bhag Mai, (1911) 11 Ind Cas 41 (42): 144 

C.P.C.—365 ” 


Jw'L? 191 -V ? 02 Pun h R 1911 [Appellate 

Court not considering respondent's objections acts 

V f T88°8 n p„n rr T ^ ty] io? aU T? Ual v ' Nidha 

Mai, 1888 Pun Re No 127; Dharm Singh v. 
.War Smgh, 1886 Pun Re No 59; Balusami Ayyar 
\. Lakshmana Ayyar, 1921 Mad 172 (174)- 44 
Mad 605: 41 Mad L Jour 109: 13 Mad L W 

v b2 n. 1921 W , N 310: <>3 Ind Cns 374 

To, 1.A. Gharanlal v. llumratan, 1928 Nne 
181 (182): 108 Ind Cas 801 ; Mohammad Ilabf- 
bn II ah v. Wozxr Hasan Khan. (1919) 50 Ind 
(as 869 (870): 22 Oudh Cas 29: 1 U P L R 

oo ? S J ^A"" Sn,iu v - Gouri Shankar, (1917) 
39 Ind Cns 153 (153): 4 Oudh L J 101- 

rn Prasad Singh v. Mirza 

Lkbal Bahadur ( 1920) 55 Ind Cas 214 (217) 

1 Pat L. lim 6 u: o Pat L Jour 239; Raghunatll 
Kurmi v. Deo Narain Rai, (1919) 51 ind Chk 

A*L < 2? 4 Vi«}!? 9 ,f a , t ?n C C 39)3 \Mwdin C v 

Asha lit (1913) 20 Ind Cas 660 (661)- 6 Bur 

h T inj gf ! , 

v i. 'asryfr*,?' ss^' »• 

V- "7 ““ - 7 : 

Ratda Khan Mussammat Kandi, 1897 Pun Re 
COLjertion that plaintiff had no lows 

Au! d L \, ‘ A”" l,v . h r «versioner to set aside a 
,do "‘ where the sale was held to be 
necessary purposes and the plaintiff had 
appealed against tho decree cannot bo allowed]. 
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0 41, R.22, There is a conflict of views as to whether this rule will enable a respondent 

Notes to attack any portion of the decree passed against him so long as he does not 

2—3. ask for a variation of the decree. According to the High Courts of Calcutta, 2 

Madras 3 and Lahore, 4 the respondent cannot do so. Thus the respondent can¬ 

not make out a case for a decree for the same amount by attacking the decree 
in respect of a right decided against him. The High Court of Patna 5 and the 
Judicial Commissioner’s Court of Oudh 0 have, on the other hand held, that 
the expression “support the decree” does not merely mean support the 
decision but permits the respondent to show by reference to a ground decided 
against him, that the appellant has at least secured by the decree as much as, 
if not more than, he is entitled to. 

A point taken in*the lower Court but not decided by it may be urged 
in support of the decree under appeal. 7 But as a general rule, a respondent 
cannot take a point not taken by him in the lower Court. 8 Similarly, the rule 
does not apply to a finding which does not affect the point at issue as the res¬ 
pondent cannot support the decree with reference to such a finding.® An 
appellate Court will not of itself raise a point which the respondent does not 
raise. 10 

3. What objections can be raised by way of cross-objections and 
when. —The test to determine whether any particular objection can be taken 
by way of cross-objections under this rule is to see whether, if the respondent 
had appealed against that portion of the decree which is against him, he could 
have raised such objection in his memorandum of appeal. If he could, then he 
could also raise it by way of cross-objections. An objection as to any error, 
defect or irregularity in any order affecting the decision of the case, which 
may be taken in an appeal against the decree under S. 105 of the Code can, 
therefore, be taken by way of cross-objections also. Thus where an ex parte 


(2) Shalieschandra v. Bechal, 1925 Cal 94 
(95): 40 Cal L Jour 67: 84 Ind Caa 124 [Suit 
partly decreed—Plaintiff appealing—Defendant 
cannot in resisting the appeal attack the frame 
of the suit]; Gopal TJkera v. B N Ry Oo, Ltd, 
1933 Cal 165 (169): 66 Cal L Jour 285. Seo 
also Ishore Ghose v. James HxUs, Manager of the 
Sari Ind inn Concern, 1862-64 Suth W R 
48: Marsh 151: 1 Hay 350: 1 Ind Jur O S 25 
P B [Howovor, this was a case under the Code 
of 1859 under which it was not necessary to 
file cross-objections in any case]. 


(3) Briranqa Thathachariar v. Srinivasa Thatha¬ 
chariar, 1927 Mad 801 (804) : 53 Mad L Jour 
186- 26 Mod L W 125: 39 Mad L Tim 284: 104 
Ind Cas 472: 50 Mad 866 ["Decreo in R 22 
docs not refer to the quantum of the decreo but 
to tho decision of the lower Court); Gangama 
Naick\ Vecrappa Ohetty, 1931 Mad 513 (517): 
131 Ind Cas 883. 

(4) Eishan Eishore v. Jin Mahomed, 1929 Lah 

084 (685) ; Ruida Khan v. Mussammat Kandi, 

1897 Pun Re No 25. But seo Mahomed Al» ▼. 
iRI.22l.%18> 46 Ind Cas 232 (238 234)^ 
48 Pun W R 1918: 125 2Pun L -R 1918 , Pt*dam 
Nath v. Eanshi Ram, 1921 Lah 318 (319). 

(5) Golcul Krishna Banarp v. Secretary of 
State, 1932 Pat 184 (188): 12 Pat L Tun 659. 
137 Ind Cas 116. 


(6) Sarsuti Prasad v. EhtUham Ali , 1923 Oudh 
123 (126, 129, 135): 25 Oudh Cas 349: 77 Jnd 
Cas 310 [Respondent suggesting a different mode 
of taking accounta— Held, he was entitled to do 
so]. 

(7) Sherish Chandra Roy v. Mungri Bewa , 
(1905) 9 Cal W N 14 (18); Ram Prasad Kal • 
war v. Ajanasia , 1922 All 280 (280): 44 All 
577: 68 Ind Cos 861; Nidadavole Estate v. Yegor 
sena Subbaraju, (1905) 28 Mad 427 (435); Fateh 
Nur v. Jiwan , 1928 Lah 964 (965). 

(8) Pranlcrishnadas v. Protap Chandra Dalai, 

( 1917) 38 Ind Cas 536 (536): 21 Cal W N 423. 
But see Deva Singh v. Lehna Singh , (1915) 31 
Ind Cas 740 (741): 8 Pun W R 1916: 44 Pun 
L R 1916: 45 Pun Re 1916: DUapat Singh v. 
Kashi Nath, (1914) 24 Ind Cas 542 (545): 17 
Oudh Cas 108 [When all facts are before appel¬ 
late Court—Respondent can support lower Court’s 
judgment even on ground not taken in Court 
below], 

(9) Sir Prodyot Kumar Tagore v. Bal Cobind 
Ditchhit, 1925 Cal 518 (520): 41 Cal L Jour 

31: 86 Ind Cas 6. 

• 

(10) Nagendra Nath Chose v. Ram Bharosa 
Ralnai , (1914) 24 Ind Cas 68 (69, 70) Cal. 
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ecree is passed against a defendant for a portion only of the claim made by 
the plaintiffs and the plaintiff appeals against the portion disallowed, the 
defendant respondent can file cross-objections in respect of the portion decreed 
and may therein contend that the order placing him er parte in the suit was 

Z n in\n WaS ^ ^ ^ ,? UdK ° hief C0UIt in the undermentioned case 2 

that in an appea against a decree the respondent cannot raise, by way of 
cioss-objections, the plea that an order granting a review of the judgment 
originally passed was wrong. The same Court has held in another case 2 - 
" r a respondent cannot by way of cross-objections, attack a non-appealable 
dtr. It is submitted that the said decisions are not correct. 

"Where a party could not have appealed from a decree he cannot file 

any cross-objections in respect of it.- Thus where a decree is wholly in 

favoui of a party he cannot file any cross-objections against it by way of 

criticism of the judgment, though he can support the decree on any of'the 

grounds decided against him. 3 But where a decree is partly in favour of, and 

partly against a party, he can take any cross-objections to it which he could have 
taken by way of appeal. 4 

The cross-objections must be directed against the particular decree under 
appeal, though they need not be confined to the particular portion of the decree 
appealed against but may refer to any part of the decree and it need not also be 
confined to the subject-matter of the appeal. 5 (See also Note 7, Pt. (3), 

A respondent in an appeal under the Provincial Insolvency Act has a right 
to file a memorandum of objections. 6 Similarly, in an appeal' under S. 48^ 


Note 3. 

(1) Bava Levvai Sahib v. Ameenammal. 1924 
Mail 107 (108): 45 Mad L Jour 805: 79 Ind 
Cas 968 [S 105 was however not adverted to in 
this case]. 

( 2 ) Beni Madho v. Gopinath, 1928 Oudh 405 
(405): 5 Oudh W N 713: 110 Ind Cas 702. 

(2-a) Itanes-war Prasad. Misra v. Industrial and 
Prudential Assurance, 1927 Oudh 218 (219) • 
1 Luck Cas 24: 102 Ind Cas 467. 

, Sadar RMai v. Visvanatha Pillai, 
(1905) 28 Mad 229 (231): 15 Mad L Jour 212- 
Babu Singh v. Godawari, 1929 Nag 361 (362): 
118 Ind Cas 867 [ Pro forma respondent against 
whom nothing has been decidod and who could 
not have filed an independent appeal cannot file 
cross-objections], 

(3) Bhajan Lai v. Chahat Rai, (1917) 39 Ind 

A11 L 325 ’ Khagwat Rai v. Deo- 
dat Rai, 1887 AH W N 44; Jamaitunnissa v. 
Latfumssa, (1885) 7 All 606 (610): 1885 All 
W N 89; Balak v. Rausil, (1882) 4 All 491 

Moiii J? 8 ? f ^ W N 124 1 Chuhar v. Bhag Mai, 

H) 11 Ind Cas 41 (42): 144 Pun W R 1911: 
202 Pun L R 1911; Sahdeo Narain v. Kusum 
Human, 1922 Pat 483 (484): 1 Pat 258. 

M L/ a J' tan v - Ahamad, 1928 Lah 221 
(224): 106 Ind Cas 817 [Appellate Court cannot 
deprive him of this right]; Tlaji Ghulam Muham¬ 
mad v. Kaka Ram, 1897 Pun Re No 31; ffunno¬ 
man v. Suddoo Lai, 1864 Suth W R (Gap) 231 

v - Azim K *an, (1911) 10 Ind 
Oas 207 (208): 131 Pun L R 1911: 180 Pun 


hl R nn 19 iL 11 i Puil - Re 1912 (Appellate Court 
P® we f v t0 , re J ect cross-objections on the 
merits without hearing the respondent] ; Rangila 

(1914) 23 Ind Cas 410 (411)- 
1914 Pun L R 93: 1914 Pun W R 37- Okhe- 
toonusa \. Kooch\l Sirdar, (1865) 2 SuUi W R 
( 4;>) [Case under Code of 1859], 

1 9 9 2 ‘ * d ° ° 8 ,T l, Na v - TJchappa Goundan, 

1922 Mad 413 (415): 1922 Mad W N 477: 70 

Ind Cas 579 [One judgment and two decrees in 
hrst appeal—Second appeal against one decree— 
Respondents cannot object to other deoreo under 

? 92 Vr»h r 2 t V Ufcv z ^ Wargam Singh, 

1923 Lah ol4 (515): 75 Ind Cas 419; Mt Umma- 

i ™ R " t ' ul Khan ‘ 1929 Sin d 32 

(3o): 114 Ind Cas 101. 

u W T , he » D ^ tv 0 oUf ^or. Madura Division v 
Mutinrulu Mudah. (1918) 48 Ind Cas 1003 (1005)'- 
35 , M ?d L Jour 83: 1918 Mad W N 458 of 
Mad L Tim 83: 8 Mad L W 271- Tfnii ** 

<a&, £% 

r g? sr 

s* s ";r hsed - ■ Ths SbS 
Si S ? r - 24 M " J ' L Ti ” 


0.41, R.22, 
Note 3. 
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0.41, R 22, 
Notes 

3-7. 


Bombay Act, IV of 1898 form the award of the Collector under the Land 
Acquisition Act, the respondent is entitled to file cross-objections. 7 But having 
regard to S. 76 of the Madras Rent Recovery Act, VIII of 1865, no memorandum 
of objections lies against the findings of the Court of first instance in cases under 
that Act. 8 The cross-objections under this rule can be filed only in a pending 
appeal and not after the appeal has been decided. 9 

4. Cross-objections against findings not included in decree. —See 

Note 3. 


5. “Which could have been taken by way of appeal ”.—See Note 3, 

ante. 

6. Cross-objections to order of remand. —Under S. 105, siub-S. (2) 
where a party who is aggrieved by an order of remand for which an appeal 
lies, does not appeal against it, he will be precluded from disputing its cor¬ 
rectness, in an appeal from the decree after remand. It follows that he cannot, 
by way of cross-objections, attack such an order in an appeal by the other party 
from the decree. The decision in the case cited below 1 was under the Code of 
1859 and is, in view of S. 105, sub-S. (2;, no longer good law. 

7. Cross-objections in second appeal.—Cross-objections may be filed 
in second appeals as well as in first appeals. 1 (Vide O. 42, E. 1.) But the 
grounds taken in cross-objections filed in second appeals must comply with the 
provisions of S. 100 as the respondent can only take such cross-objections as 

he could have taken by way of appeal. 2 

4 files a suit against B. It is partly decreed in favour of A and partly dis¬ 
missed Both A and B file separate appeals. 4i appeal is 
allowed partially and B’s appeal is dismissed m toto. A, thereu P°" 
files a second appeal. B does not file any appeal, but only files 
cross-objections in A’s second appeal. He can, by means of such cross- 
obiections merely attack whatever may be unfavourable to him m the decree 
°n V ™ppeal to the tower appellate Court, because cross-objections must 

relate to Tbe particular decree from which the appeal has been preferred, 
rte Note 3 above.) It is not open to B to attack the decree passed n his 
, , tlie i 0W er Court by means of cross-objections in the appeal pre- 

ferret! against another decree of that Court. 2 No r can he attack the decree 

297 (300) : 1899 All W N 72. But under the 
Code of 1859, there wax a conflict of decisions on 
this voint. As the matter is now made clear by 
O 42 R 2, the following decisions under the 
Code ’of 1859 are only of academic 
Narayana Ayyar v. Lakshmx Ammal, (1866-671 
3 Mad H C R 216 (216); I shore Qhose v. Jamee 
Hills, 1862 Suth W R 48 (49) : Marsh 151: 1 
Hnv 350: 1 Ind Jur 0 S 25 P B [Cross-objec¬ 
tions allowed in second appeal] ; Matoidu RavuL 
Ion v. Hasten Sahib. (1862-63) 1 Mad H OB 
102 (102) (Cross-objections not allowed m second 

appeal]. 

(2) Sheikh Mubarak Ali v. Musammat Raiquaya 
Bibi, (1904) 7 Oudh Cas 49 (50). 


(7) Raghunath Das v. Secretaryof State, (1905) 
29 Bom 514 (527): 7 Bom L R o69. 

(8) Raja Parthasarathi Appa Rao v Chc^tdra 

Ohinna Sundara Ramayya, (1904) 27 Alan 

(545, 546). 

<?>all: 

II f§ 

CflS 257 ' Note 6. M867) 

(1) Kishen Ohunder v. Sreeshtee Dhwr, (186/) 

8 Suth W R 208 (209). 

( 1 , Kausalia v. <?58 ^uar, (1899) 21 All 


(3) Debichand v. Parbhu Lai, 1926 All 582 
(584): 24 All L J 694: 96 Ind Cas 67; 0 °mnd^- 
lioomt Naidu v. Uchappa Ooundar, 192.2 Mad 41 
(415): 1922 Mad W N 477: 70 Ind Cas 579, 
Sant ’ Ram v. Ram Manorath, 1929 Oudh 41 
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of the first Court in such circumstances, 4 unless the first Court’s decree is 
incorporated in the decree of the first appellate Court. 5 

8. Cross-objections in appeals from orders.— Cross-objections can 
be taken also in appeals from orders. 1 See 0. 43, R. 2. 


0.41, R.22, 
Notes 
7—11. 


9. Cross-objections in Letters Patent Appeals.— It has been held 
by the High Courts of Allahabad 1 and Calcutta 2 that this rule does not 
apply to appeals under the Letters Patent. But a Full Bench of the Madras 
High Court has held that, in view of the Privy Council decision in Sabitri v. 
SavP this view is wrong and that this order applies also to Letters Patent 
Appeals. 4 It is submitted that the Madras view is correct. 


10. Cross-objections in revision .—This rule does not apply to Civil 
revision petitions. 1 But the High Court’s powers of revision may be exer¬ 
cised even without any application by an aggrieved party; and when a case 
is already before it, and the necessary parties are also before it, it has ample 
powers to entertain any questions that may be raised by the respondent. 2 

11 Who may file cross-objections.—As has been seen in Note 3, 
ante this rule provides that any respondent may take any cross-objection to 
the decree which he could have taken by way of appeal. It follows that a 
person cannot file cross-objections unless he is a respondent to the appeal; 1 
and unless he could have taken such an objection by way of an appeal. 2 

Does the mere fact that a respondent has filed an appeal against the 
same decree, preclude him from taking cross-objections against it in the appeal 


(42): 111 Ind Cas 843; Miran Baksh v. Bairang 
Bahadur Singh, (1907) 10 Oudh Cas 214 (216). 
See also Ganga Prasad v. Gajadhar Prasad , (1878- 
80) 2 AH 651 (654) [In this case both appeals 
to the lower Court were dismissed— Held, that 
in second appeal by one party, other could not 
object to dismissal of his (latter's) appeal], 

(4) Edith Susan Mukherjee v. George Alfred . 
1907 Pun W R 52. See also Debi Chand v. 
Parbhu Lai, 1926 All 582 (584): 24 All L J 
694: 96 Ind Cas 67. 

(5) Jlardhan Mahto v. Gokul Mahto , 1924 Pat 
775 (776): 5 Pat L Tim 411: 76 Ind Cas 257 
[This has been dissented from in 1926 All 582 
“—T4ut the fact that the appellate Court's decree 
incorporated the decree of the first Court was 
apparently not brought to the notice of their 
Lordships of the Allahabad High Court]. 

Note 8. 

(1) Kausalia v. Gulab Kuar, (1899) 21 All 

297 (300): 1899 AH W N 72; ScUammal v. 
Velappa Naicker, (1908) 18 Mad L Jour 157 
(157): 3 Mad L Tim 248. But sec Kamekha• 
prasad Hookerjee v. Larmour, 1863 Suth W R 
(Gap) 86 (89) P B [A case under the Code of 
1859]. 


Note 9. 

(1) Ganga Ram v. Basant Singh, (1930) 124 
Ind Cas 763: 1930 Notes 16-c: 1930 All L J 
1089; Puma Kuar v. Mangat Rai , 1922 All 55 
(55): 70 Ind Cas 488; Kausalia v. Gulab Kuar, 
(1899) 21 All 297 (200): 1899 All W N 72. 


(2) Brojendra Chandra Sarma v. Prosanna 
Kumar Dhar, (1921) 59 Ind Cas 589 (591): 32 
Cal L Jour 48: 24 Cal W K 1016. 


(3) 1921 P C 80 (82, 83): 60 Ind Cas 274: 
48 Cal 481: 10 All L J 281: 23 Bom L R 681: 
33 Cal L Jour 307: 40 Mad L Jour 308: 14 
Mad I, W 362: 1921 Mad W N 159: 48 Ind 
App 76 P C. 

(4) Vrnkntexhnm Chetty v. Motlichand Gulab- 
rhand, 1926 Mad 316 (318, 319) : 50 Mad L 
L Jour 190: 93 Ind Cas 293: 49 Mad 291: 24 
Mad L W 571 P B [Overruling 1925 Mad 725). 

Note 10. 

(1) Gurditta v. Deru, (1912) 14 Ind Cas 562 
(563): 150 Pun W R 1912: 160 Pun L R 1912 
[Contra 17 Mad L Jour 62 (63)]; Pattammal 
v. Krishnaswami Ayyar, 1928 Mad 794 (796) : 
112 Ind Cas 231. 

(2) Pattammal v. Krishnaswami Ayyar, 1928 

Mad 794 (796): 112 Ind Cas 231; Krishna 

Ayyangar v. Appana Ayyangar, (1907) 17 Mad 
L Jour 62 (63). 


note 11 


(1) Vathiar Venkatachariar v. Ponappa Ayyan¬ 
gar, (1918) 45 Ind Cas 959 (961): 7 Mad L W 
^}tLP ipr0 c Pr08ad Mytec V. Must Kanye Deyee, 
(1854 > 1 Suth , W 11 341 (342). See also Sree- 
Khermukuree Dossec v. Nilambur Mandal, 

(1 »?®i 5) „ 2 ? Uth ^ R 227 (228) ‘ Seo also Sabet- 
oollah Meah v. Rohim Deuan, (1868) 9 Suth W 
R 273 (273). 

(£> Babu * in 0 h Godau-ari, 1929 Nag 361 

* 118 ln8 ^ a8 367; Srinivasa Ayyangar 

™* n 0 a<lathiayvangar, (1913) 23 Ind Cas 
264 (268): 38 Mad 556: 25 Mad L Jour 644: 

“£. d , L . Tim 307: 1913 Mad W N 1034: 
1914 Mad W N 282 [In this cas*; the decree was 
held to affect the respondent adversely, although 
another person was also similarly affected). 



0.41, £.22, 
Notes 
11—14. 


12^ Cross-objections by pauper respondent. —Sub-R. (5) exnressly 

proxies for the filing of cross-objections in forma pauperis. 1 This supersedes 
the following decisions under the previous Codes. 2 

13. Against whom cross-objections may be filed.—The principle that 

no decree can be passed against a person who is not a party to the proceed¬ 
ings applies to cross-objections also; and hence cross-objections cannot be 
allowed against a person who is not a party to the appeal. 1 But in the under¬ 
mentioned case- where it was impossible to give relief against the appellant 
without giving relief against the absent party also, the Bombay High Court 
held that the decision on the respondent’s cross-objections bound the non- 
party also, as, otherwise, in all such cases coming under 0. 41, R. 4, one 

of several defeated parties can appeal on behalf of all and defeat the res¬ 

pondent’s rights under this rule. It is submitted that this decision is not 
correct. The appellate Court has power to add parties to the appeal under 
R. 20 above whenever it considers it necessary to do so and the difficulty 
mentioned by the Bombay High Court can thus be obviated. (See 0. 41, 

R. 20 and the notes thereunder and also 0. 1, R. 10 and S. 151.) 

14. Cross-objections against co-respondent.-—It has been held by the 
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WW *!l ( OPPOS \ e r ty 1 The answer t0 the 'lotion depends upon the 
further question whether the appeal so filed by the respondent had been 

decided then h tlme ° .A AA ° f the “““-objections. If it had been 

He wnnld th - VT be A eard ° n Ws “““-objections under this rule.' 
He ould n fact, be barred by the principle of res judicata ,■- But where 

his appeal had not been decided on the date of the hearing of the cross¬ 
objections he is entitled to be heard on his objections. 4 In this view, the 
decision of the Lahore High Court in the undermentioned case 5 where it was 
held broadly that a respondent who has preferred an appeal cannot file cross¬ 
objections under R. 22, seems to state the proposition too widely. 


(3) Sourindra Nath Basu v. Nirmal Ohnndra 
Banerjee, 1928 Cal 882 (885): 82 Cal W N 
863: Parbhu v. .Vurti. 1924 All 867 (868): 22 
All L J 365: 5 L R All (Civ) 298: 78 Ind Cas 
677; Ramji Das v. Ajudhia, (1903) 25 All 628 
(629): 1903 All W N 160 (16Q). See also 
JJoolas v. Sufeehun, (1867) 8 Suth W R 379 
(380) [But where the respondent’s appeal is 
rejected on ground of its not having been pre¬ 
sented by the proper person the respondent will 
not bo precluded from filing croas-objectionB in the 
opposite party's appeal]. 

(3-a) See Allah Baksh v. Nur Baksh, (1918) 
44 Ind Cas 812 (813): 20 Pun Re 1918. 

(4) Abdul Rahim v. Raghbipchand, 1929 Lah 
161 (163): 112 Ind Cas 689; Kanhaiya Lai v. 
Azmatunnissa, 1924 All 840 (840): 78 Ind Cas 
877. 

(5) Mt Tehl Kaur v. Amar Nath, 1925 Lah 
2 (5): 17 Pun W R 1923: 79 Ind Cas 670. 

Note 12. 

(1) Oobinda Rani Dasi v. Radha BaUabh Das, 
(1910) 7 Ind Cas 118 (122): 12 Cal L Jour 
173: 15 Cal W N 205; Po Hlaing v. Ma O, 


(1907-1908) 4 L B R 262 (263). 

(2) Babji Hari v. Rajaram BaUal, (1875-77) 
1 Bom 75 (79) ; Brojeshwari /v. Ouroo Churn, 
(1885) 11 Cal 735 (737); Rashmonee Dossee v. 
Chowdhry Jhimmofoy Mullik, (1868) 9 Suth W 
R 356 (356, 357); Narayana v. Krishna, (1885) 
8 Mad 214 (217); Raja Ratan Singh v. Rani 
Beni Bai, (1905) 1 Nag L R 33 (35). 

Note IS. 

(1) Bisheshar Rai v. Tapeshuri Lai, 1886 All 
W N 88 (88); Rajendra Nath Ohatterjee r. 
Moheshata Debi, 1926 Cal 533 (535) : 91 Ind 
Cas 649: 53 Cal 270; Moizunnissa v. Moorars, 
(1874) 22 Suth W R 314 (315); Prankishore 
v. Mahomed Ameer, (1874) 21 Snth W R 338 
(339); Lalchand v. Kvdnoo Koonwar, (1867) 7 
Suth W R 532 (533); Hossein v. Shaikh Baroo, 
(1866) 5 Suth W R 49 (50); lUahi Baksh v. 
Jawinda Mai, (1920) 54 Ind Cas 971 (973): 38 
Pun W R 1920: 1 Lah 396; Bakshi BindeshwaH 
Prasad v. Dhenendra Das, (1917) 39 Ind Caa 
662 (663): 2 Pat L Jour 162. 

(2) Bdbaji Dhondshet v. Collector of Salt 
Revenue, (1887) 11 Bom 596 (598). 
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High Courts of Allahabad, 1 Bombay, 2 Calcutta 3 and Patna 4 and the Judicial 
Commissioner’s Court of Upper Burma 5 that as a general rule the right of a 
respondent to urge cross-objections should be limited to his urging them 
against the appellants, and it is only by way of exception to this general rule 
that one respondent may urge cross-objections as against the other respondents, 
the exception holding good among other cases, in those in which 
the appeal of some of the parties opens out questions which cannot be dis¬ 
posed of completely without matters being allowed to be opened up as between 
co-respondents. Thus when the questions raised by the cross-objections are 
common both to the appellant and co-respondent the cross-objections may be 
entertained as against both. 6 P sues Q and R for Rs. 10,000 alleged to be his 
share of the profits of certain lands. A decree is passed against Q and R for 
Rs. 7,000. Q appeals from the decree making P and R respondents. In such 
a case, P may prefer cross-objections mot only against Q but also against R 
with reference to the Rs. 3,000 in respect of which his claim was dismissed 
oy the lower Court. 7 Similarly in suits for dissolution of partnership and 
for accounts, accounts are taken as between all the partners and not as between 
the plaintiff on the one hand and the defendants on the other. Hence the 
appeal of one of the partners opens out the whole case and cross-objections 
can be urged not only against the appellant but also against co-respondents.® 
According to the High Court of Madras cross-objections may be allowed to be 
taken against co-respondents in all cases. 0 Opinion is divided in Lahore, 
Nagpur and Oudh; some cases favouring the view first mentioned above 10 and 


Note 14. 

(1) Abdul Ghani v. Muhammad, (1906) 28 

All 95 (97): 2 All L J 667: 1905 All W N 
200; Bankey Lai v. Natha Ram, 1929 All 195 
(196): 107 Ind Cas 569: Fatima Bibi v. Ram 
Narain Sahu, (1919) 51 Ind Cas 646 (648): 16 
All LJ 587: 40 All 536; Kallu v. Manni, (1901) 
23 All 93 (94): 1900 All W N 212. See how¬ 
ever E I Ry Go v. Janki Prasad, 1924 All 605 
(608): 5 L R All (Civ) 586: 80 Ind Cas 737 
[In this case it was held that the respondent can 
be transposed as appellant], 

(2) Lakshman v. Rhikchand, 1930 Bom 1 
(5): 31 Bom L R 1179: 122 Ind Cag 843; 
Nersey Virji v. Alfred H Ilarisson, '(1913) 21 
Ind Cas 7 (8): 15 Bom L R 781: 37 Bom 511; 
Ambulai v. Bapu Bliai, 1896 Bom P J 742; 
Ganesh Pandurany v. Gangadhar, (1869) 6 Bom 

. H C R 244. 

(3) Co-operative Hindustan Bank, Ltd v. 
Surendra Nath De, 1932 Cal 524 (527): 36 Cal 
W N 263: 59 Cal 667: 138 Ind Cas 852; Shib 
Chnuder Ear v. Dulcken, (1918) 48 Ind Cas 
78 (81, 82): 28 Cal L Jour 123; Mathura Mohan 
Sahu v. Ramkumar Saha, (1916) 35 Ind Cas 805 
(320): 23 Cal L Jour 26: 20 Cal W N 370: 43 
Cal 790; Jadu Nandan Prasad Singh v. Eoer 
Kallyan Singh, (1912) 13 Ind Cas 653 (654): 15 
Cal L Jour 61: 16 Cal W N 612; Shabiuddin 
v. Demoorat, (1903) 30 Cal 655 (658); Bishun 
Chum v. Jogendra Nath, (1899) 26 Cal 114 
(121, 122); Anwar Jan v. Azmut Ali, (1871) 15 
Suth W R 26 (26) ; Aumto Doss «SWn v. Ram 
Jay Sein, (1869) 11 Suth W R 435 (436); 
Goonomonee Dossia v. Parbutty Dossia, (1868) 
10 Suth W R 326 (328); Muhboob Ali v. Zur 
Banoo Bibee, (1868) 9 Suth W R 78 (79); Lai- 
chand v. Mussamat Kudmoo Koonwar,' (1867) 7 
Suth W R 532 (533); Gudadhur v. Mun Mohinee, 
(1867) 7 Suth W R 366 (366); Qreesh Chun- 
der v. Gour Mohun, (1867) 7 /Suth W R 49 
(49); Tarucknath Roy v. Tuboorunnissa, (1867) 


7 Suth W R 39; Anund v. Mohesh, (1864) 1 
Suth W R 229 (230); Burroda, Sundari v. Nobo- 
gopal, 1864 Suth W R (Gap) 294 (295) ; Ram 
Lai Mookerjec v. Musst Tara Soondaree Debia, 
1864 Suth W R (Gap) 3. 

(4) Gopal Mi88er v. Partap Mandul, 1924 Pat 
200 (203): 4 Pat L Tim 652: 72 Ind Cas 643; 
Official Assignee v. Charles Joseph Smith, (1920) 
56 Ind Cas 262 (266): 1920 Pat 161: 5 Pat 
L Jour 328: 1 Pat L Tim 434; Balku Bhagat 
v. Aghori Mandal, (1917) 38 Ind Cas 641 
(642) Pat. 


(5) Nga Tin v. Nga Saw, (1915) 
610 (611): (1915) 11 U B R 58. 


29 ind Cas 


(6) Bhuban Mohan Ghose v. Co-operative Hin¬ 
dustan Bank, Ltd, 1925 Cal 973 (977): 29 Cal 
W N 784: 88 Ind Cas 866; Abdul Ghani v. 
Muhammad Fasili, (1906) 28 All 95 (97, 98): 
2 All L J 667: 1905 All W N 200. 

(7) Abdul Ghani v. Abdul Muhammad, (1906) 
28 All 95 (97, 98): 2 All L J 667: 1905 All 
W N 200. 


(8) Balgobintl v. Ram Sarup, (1914) 26 Ind 
Cas 83 (83): 1 All L J 892: 36 ,\ll 505. 

(®> Ponnusami Asari v. Paluniandi, (1920) 
56 Ind Cas 612 (613): 11 Mad L W 602: 27 
Mnd L Tun 266; Munisami v. Abbu, (1915) 27 
J? d , Cas 323 (325): 1915 Mad W N 45: 27 
Mad L Jour 740: 38 Mad 705; Ramchand v. 
Rikhabadas, (1910) 6 Ind Cas 430 (431): 6 
Nag L R 50; Kadari Bhavardu v. Kokanada 

(1909) 11 Ind Cas 10 ?2 (1072): 
b Mad L Tim 324; Krishna Ayyanyar v. Appannu 
Ayyangar, (1906) 17 Mad L Jour 62 (63); 
Kulaikada, Pdlai v. Yisvunatha PUlai, (1905) 28 
Mad 229 (235): 15 Mad L Jour 212; Timmayya 

V o fc ? , "? ana Bahta, (1884) 7 Mad 215 
(219): 8 Ind Jur 78. 


(10) Sant Ram v. Eedar Nath, (1920) 56 Ind 
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others following the Madras view. 11 

15. Omission to file cross-objections.—A party in whose favour a 
decree has been passed has a substantive right of a valuable kind which should 
not be lightly interfered with. 1 Hence, as an ordinary rule, in the absence 
of a cross appeal or cross-objections by a respondent, the appellate Court has 
no power to disturb the decree of the lower Court as far as it is in the appel¬ 
lant’s favour- and cannot grant any relief to the respondent except in so far 
as such relief is incidental to the relief granted to the appellant. 3 This rule, 
however, is only a general rule and the power of the appellate Court to pass 
any order or decree that may be necessary in the interests of justice is now 
expressly saved by 0. 41, R. 33* and was recognised by'the following deci¬ 
sions 0 under the former Code. The general rule mentioned above applies also 


Ca8 469 (474): 2 Lah L Jour 747; Husaina v. 
Sahib Nut , (1910) 7 Ind Cas 505 (526): 86 
Pun W R 1910: 213 Pun L R 1910; Sher Singh 
v. Kabula Singh t 3 887 Pun Re No 7; Ram Ratan 
Haralal v. Hiralal, (1901) 14 C P L R 46 
<48); Asaram Sttkal v. Ganapathi Singh and 
Balakrishna, (1896) 9 C P L R 62 (64); Qara 
Mahomed Shaban v. Bazar Ara Begum, 1923 Oudh 
108 (109): 25 Oudh Cas 280: 70 Ind Cas 79; 
Sheikh Mahomed Muzaffar Ali v. Bhagwati Pra¬ 
sad Singh , 1921 Oudh 176 (185): 8 Oudh L J 
358: 66 Ind Cas 642; Baiyid Muhammad v. 

Jawad Hussain , (1919) 53 Ind Cas 659 (660): 
6 Oudh L J 495; Sajjad Gasan v. Bakar Ali, 
(1908) 11 Oudh Cas 93 (94). 

(11) Ohhaju v. Qutab Din t 1923 Lah 39 
(40): 69 Ind Cas 330: 5 Lah L Jour 92; Ram- 
chand v. Rikhabdass, (1910) 6 Ind Cas 430 
(431): 6 Nap L R 50; Jagannath v. Uanuman 
Singh , (1919) 54 Ind Cas 332 (333): 6 Oudh 
L J 544: 2 U P L R (Oudh) 27. 

Note 15. 

( 1 ) Ohockalingam Ohctty v. Sethai Ache, 1927 

P C 252 (255): 27 Mad L W 1: 1928 Mad W 

N 20: 4 Oudh W N 1231: 54 Mad L Jour 88: 

47 Cal L Jour 136; 32 Cal W N 281: 30 Bom 

L R 220: 107 Ind Cas 237: 6 Rang 29: 26 

All L J 371 P C. 

(2) Appee v. Hcera, (1870) 2 N W P H C R 
44; 77cm Ohunder v. Ahmed Reza, 1863 Marsh 
332; Maxing So Min v. Manng Taik, 1897-1901 
U B R, Vol II, 306; Gauri Mai v. Nidha Mai, 
1888 Pun Re No 127; Guman Singh v. Bhujha • 
wan Singh , 1881 All W N 88 (89); Durga Pra¬ 
sad v. Khairati, (1875-78) 1 All 545 (547): 2 
Ind Jur 681; Oheda Lai v. BadulUih , (1889) 11 
All 35 (38): 1888 All W N 284: 13 Ind Jur 
190; Nyan Chandra v. Narayan, (1880) 4 Bom 
293 (294) ; Ram Manohar Prasad v. Mahomed 
Alam , (1920) 57 Ind Cas 555 (556): 23 Oudh 
Cas 110; ShaUesh v. Bechai, 1925 Cal 94 (95): 
40 Cal L Jour 67: 84 Ind Cas 124; Padam 
Nath v. Kanshi Ram, 1921 Lah 318 (319); 
Mahomed Ali v. Parmanand, (1918) 45 Ind Gas 
232 (233, 234): 48 Pun W R 1918: 125 Pun 
L R 1918; Gopal Chandra Das v. Nadir Chandra 
Das, (1918) 46 Ind Cas 142 (144): 22 Cal W 
N 526; Nobin Chandra Barua v. Chandra Madhab 
Barua, (1916) 36 Ind Cas 1 (2): 20 Mad L 
Tim 430: 21 Cal W N 97: 14 All L J 1199: 
18 Bom L R 1022: 31 Mad L Jour 886: 24 
Cal L Jour 509: (1916) 2 Mad IV N 565: 
44 Cal 1: 5 Mad L W 452: 1916 P C 148 P C; 
Muhammad Ismail v. Gauri Prasad, (1916) 34 
Ind Cas 916 (918): 24 Pun Re 1916; Abial v. 
Intu, (1916) 32 Ind Cas 494 (495): 22 Cal L 
Jour 394: 20 Cal W N 542; Maung Chit Pu 
v. Maxing Pyaung, (1917) 39 Ind Cas 380 
(381): (1916) 2 U B R 144: 11 Bur L Tun 
19; Ohidambara MudaUar v. Krishnaswami PUlai , 
<1915) 28 Ind Cas 221 (228): 28 Mad L Jour 


285: 2 Mad L W 241: 39 Mad 365; Rakhmabai 
v. Dhanaraj, 1921 Nag 102 (103): 64 Ind Cas 
311; Baldto Singh v. Reola, 1899 All W N 125 
(125); Soondxiree v. Qobind Monee, (1875) 24 
Suth W R 179 (181); Rangam Lai v. Jharvlu , 
(1912) 34 All 32: 8 All L J 1111: 11 Ind 
Cas 640. 


(3) Seth Bindrabandas v. Moti Lai, .{ 1907) 3- 
Nag L R 85 (89) [Held, in this case, the relief 
claimed by the respondent was not incidental to 
the relief granted to the ' appellant and hence 
could not be granted]; Ram Dika v. Mohkam, 
1892 Pun Re No 46; Lohre v. Sita, (1908) 30 
All 48 (49): 1908 All W N 4: 4 All L J 772: 

3 Mad L Tim 176; Eulai Eada v. Viswanatha, 
(1905) 28 Mad 229 (232): 15 Mad L Jour 212; 
Casper v. Eishori Lai, (1896) 23 Cal 922 (929): 

1 Cal W N 12: 7 Sar 31 P O; Soma Balia 
Charier v. T hint venkata char iar, (1912) 15 Ind 
Cas 409 (412) Mad [One respondent filing objec¬ 
tions—Basis of claim common. to all respondents 
—Claim allowed as to all]. Section 348 of the 
Code of 1859 did not expressly require the res¬ 
pondent to file any written objections to the 
decree if he meant to attack the same in the appeal 
of the opposite party . But the practice under that 
Code also was to insist on written objections being 
filed before the hearing . See the folloxoing cases :— 
Hoolas Koocrce v. Safeehun, (1867) 8 Suth W 
R 379 (380) [Application to file cross-appeal 

rejected because written memorandum of its 
grounds had not been filed in accordance with 
the Court's rule of practice]. Seo also Ramjee 
Das v. Choohur, 1870 Pun Re No 78; In the 
matter of the petition of Madhobee Dossee, (1866) 

6 Suth W R Mis 102 (102): Benv L R Sup 
Yol 585 [No objection to respondent filing notice 
with the Registrar], But see Mudhoo Mokes 
Dabee v. Gxinga Govind Mundle, 1864 Suth W B • 
(Gap) 299 (300) [Written notice not necessary]. 

(4) Eider v. Ganesh, (1917) 42 Ind Cas 411 
(412): 4 Oudh L J 532; Balram v. Baldeo, 
(1917) 42 Ind CaB 443 (446): 168 Pun W R 
1917; Nagalla Kotayya v. Nagalla Mallayya, 
(1910) 8 Ind Cas 337 (838): 1910 Mad W N 
719: 9 Mad L Tim 39. See also Mahomed Hasan 
y. Lauti Ram, 1927 All 453 (454): 49 All 224: 

97 Ind Cas 65. See also Mahomed Hasan v. 
Lauti Ram, 1926 Jour 162 (1). 


(5) Soiru Padmanabh Rangappa V. Narayana 
tao bin Vithalrao, (1894) 18 Bom 520 (521, 
22) [A v. B and C —Suit decreed against B, 
ismissed against O —Appeal by B against A and 
l —Appellate Court can vary decree both against 
l and 0 making each liable to extent of h&3f]» 
Jpendra Lai Mukerjee v. Girindranath Mukcrfee, 
1898) 25 Cal 565 (568): 2 Cal W N 425 
Suit by A for contribution against B and O— 
uit dismissed against B and decreed against (J 
-G appealing against A—A not appealing 
\—Appellate Court may add B as respondent 
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in cases where the decree of the lower Court is such that a remand by the 
appellate Court is necessary. 5 “ It follows from what has been said above that 
the appellate Court cannot as a general rule dispose of the appeal on a point 
not raised by either party. 6 ( See however 0. 41, R. 2). Where, however, 
the case is such that the respondent could not have filed an appeal or cross¬ 
objections, the appellate Court can grant him the necessary relief without any 
cross-objections. Thus where the suit in the first Court was for either of two 
i diet's in the alternative and the first Court passed a decree granting him one 
of the reliefs, the plaintiff having got what he asked for, can neither appeal 
nor file cross-objections. But if on the appeal of the opposite party, the appel¬ 
late Court considers that the plaintiff was not entitled to the relief 
granted by the decree it may, while setting aside the decree of 
the lower Court, pass a decree in favour of the plaintiff granting 
him the other relief. 7 Similarly, where the trial Court has not dealt 
with the respondent’s claim to set off at all, the absence of cross-objections by 
the respondent is no bar to the entertainment of the point in appeal. 8 


16. Grounds not raised in cross-objections not to be raised at the 

hearing.—The respondent cannot urge at the hearing of the appeal, grounds 

not set forth in the memorandum of objections, except with the permission 
of the Court. 1 ( See 0. 41, R. 2.) 

17. Effect of cross-objections of withdrawal of appeal or its dismissal 
for default.—S. 561 of the former Code provided that a respondent may, 
u t )°n the hearinff, take any objection to the decree which he could have taken 
by way of appeal, if he had filed cross-objections. Hence, it was held that if 
tlie appeal was withdrawn before the hearing, the respondent could not pro¬ 
secute his cross-objections 1 but that once the hearing had commenced the 
appellant could not withdraw the appeal so as to prevent the respondent from 
urging his cross-objections. 2 Similarly it was held that if the appeal was 


and pass decree against him, setting asido decree 
against 0]; Rup Jaun Dili v. Abdul Kadir 
Bhuyan, (1904) 31 Cal 643 (645): 8 Cal W N 
496 F B. See also Qungaram v. Junmaioy, 
(1878) 1 Cal L Rep 144 (146). 

(5 a) Agilul Hossain v. Dino Nath Dutt, (1907) 
'H Cal 996 (998); Rangam Lai v. Jatidhu, (1911) 
11 Ind Cas 640 (641): 8 All L J 1111: 34 All 
32 F B. But coinparo Bikramajit v. IJusaini Begam, 
(1881) 3 All 643 (646) [In this case Stuart 0 J 
took the opposite view but Oldfield, J took the 
viow stated above]. 

( 6 ) Sir Prodyat Kumar v. Bed Oovinda, 1925 
Cal 518 (520): 41 Cal L Jour 31: 86 Ind Cas 
6 ; Ritoraj v. Oofagur, (1871) 15 Suth W R 227 
(227). 

(7) Kuppuswami Che tty v. Samudra Vijia 
Nainar, (1913) 18 Mad L Jour 586 (587): 4 
Mad L Tim 266. 

( 8 ) The Ahmedabad etc Spinning and Weaving 
Co v. Lakahmi Shankar, (1904) 30 Bom 173 
(189): 7 Bom L R 246. 

Note 16. 

(1) Nadirshaw JTormaah r. Pirojshaw Ra'anii 
Ratnagar, (1913) 19 Ind Cas 98 (113): 15 Bom 
L R 130. 

C.P.C.—366 


Note 17. 

(1) Jafjar Hussain v. Raniit Singh, (1895) 17 
All 518 (519): 1895 All W N 115; Thakur Rai v. 
Qulzar Ram. 1893 All W N 68 ( 6 C) ; Maktab 
Beg v. Hassan Ali, (1886) 8 All 551 (552): 
1886 All W N 220; Bahadoor Singh v. Bhagwan 
Oris. (1866) 1 Agra 23; Surhhai Dayalji v. 
Raghunathfi, (1873) 10 Bom H C R 397; Poresh 
Narain v. Watson, (1875) 23 Sutli W R 229 
(229); Shamachn m v. Radha Kristo, (1870) 
14 Suth W R 210 (210); Ram Pcrshad v. Bha- 
rosa Kunwar, (1868) 9 Suth W R 328 (328); 
Raman Nair v. Narantha Kunhambu Nair, (1909) 
4 n.d Cas 1076 (1077): 6 Mad L Tim 346. 
The following cases dealing with the question of 
whether in such cases the Court might treat the 
cross objections as an appeal and dispose of it as 
such are only of academic interest now in view 
of the Clear provisions of sub-R. (4) of R 22:— 
Mnhcbhai v. Mahant Iswargar, (1892) 

oq 49 n ( 253 2fo 17nr Goivvda8 v - Jadavahoo, 
(1899) 23 Bom 692 (695): 1 Bom L R 768; 

Vo° U o J’ Pranna th, (1883) 9 Cal 738 (740): 
1- Cal L Rep 395. See also Corporation of Cal¬ 
cutta v. Anderson, (1884) 10 Cal 445 (479. 480). 

,A 2 \ n ? in9 !i Rahmu ’ (1901) 23 All 

1 y°c- »a w • Dhondl jagannath v. The Collector 
avenue am* the Secretary of State for 
Jndw U 880 ) 9 Born 28 (30); Ookalchand- v. 
Pala Mai 1906 Pun L R 24; Venkataramanayya 
v. Kuppx, (1866-67) 3 Mad H C R 302 (303) 
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0.41,11.22, dismissed for default the cross-objections could not be heard. 3 Under the 
Note 17. present rule the words “upon the hearing” in sub-R. (1) have been omitted and 

sub-R. (4) has been added, making it clear that the withdrawal of an appeal 4 
or the dismissal of an appeal for default 5 does not affect the hearing of the 
respondent on his cross-objections. 

Dismissal of appeal as time barred. —Under the former Code it was held 
by the Allahabad High Court that the entertainment of the cross-objections 
was contingent and dependent upon the hearing of the appeal and when the 
appeal was dismissed as being time-barred, the cross-objections could not be 
heard. 6 The same view has been held under the present Code also by the 
High Courts of Lahore 7 and Madras 8 notwithstanding the omission in sub-R. (1) 
of the word “upon the hearing” which occurred in the former section. 

Dismissal of appeal for failure to pay Court-fees — Effect. —Under the 
former Code, where an appeal was dismissed for failure to pay Court-fees, it 
was held that there being no “hearing” of the appeal, the cross-objections 
could not be heard. 0 Even under the present Code it has been held by the 
Lahore 10 and Rangoon 11 High Courts and the Nagpur Judicial Commissioner’s 
Court 12 that R. 22 (4) should be interpreted strictly and that, on the dis¬ 
missal of an appeal without a hearing on account of the appellant’s failure to 
pay the requisite Court-fees, the cross-objection cannot be heard. But it has 
been held by the High Court of Madras ls that the dismissal of an appeal for 
failure to pay Court-fees is only a dismissal for default and does not affect the 
maintainability of the cross-objections. 

Dismissal of appeal for failure to furnish security for costs. —It has 
been held by the Patna High Court that the dismissal of an appeal for failure 


(3) Buroda Kant v. Pearee Mohun, (1875) 23 
Suth W R 57; Mnthu Payal v. Nagalingam. 
(1910) 6 Ind Cas 309: 1910 Mad W N 144: 8 
Mad L Tim 53: 20 Mad L Jour 878. 


(4) Bhimaaena Rao v. Venugopal, 1925 Mad 

725 (725): 48 Mad L Jour 384: 21 Mad L W 
672: 1925 Mad W N 190: 88 Ind Cas 443: 48 
Mad 631; Murugappa Ohettiar v. Ponnuawamx 
Pillai. 1921 Mad 405 (405. 40G): 44 Mad 828: 
41 Mad L Jour 304: 13 Mad L W 705: 1921 
Mad W N 438: 62 Ind Cas 757;, Vanfcatajwrunwif 
Pillai v. Marapudi Venkataswami Naidu, J19j0) 
54 Ind Cas 506 (506): 10 Mad L W 60o; 

Venkataeubbamma v. Ramanadhayya, (1932) 139 

Ind Cas 457 (458): 1932 Mad 722: 1932 Mad 
W N 949: 36 Mad L W 604: 55 Mad 975: 63 
Mad L Jour 845. But if tlio appeal itsolf is not 
validly tiled then the memorandum of objection 
should not be heard. 

(5) Murugappa Ohettiar v. Ponnuswami PtMnf. 
1921 Mad 405 (405, 406): 44 Mad S28: 4L Mad 
h Jour 304: 13 Mad L W 705: 1921 Mod W N 
438: 62 Ind Cas 757; Raman v. Raman, (1911) 
9 Ind Cas 572: 9 Mad L Tim 217. But contra 
Sttbadra Kuar v. Bireshwar Paraad, (1914) 25 
Ind Cas 916 (917): 1 Oudh L J 485 [This case 
is bad law as it is opposed to the plain lenguago 
of the rule]. 

(6) Ramjiwan v. Ohand Hal, (1888) 10 All 
587 (601): 1888 All W N 258. 

(7) Jai Gopal Singh v. Muna Lai, 1924 Lab 


43 (43); 4 Lah 140: 5 Lah L Jour 345: 73 
Ind Cas 655. 


(8) Alagappa Ohettiar v. Ohokkalingam Ohetty, 
(1918) 48 Ind Cas 203 (211, 212): 41 Mad 
904: 35 Mad L Jour 236: 8 Mad L W 240: *24 
Mad L Tim 137: 1918 Mad W N 688 F B; 
Kanirkamanna Imath Narayana v. Mayosad Kanir- 
kamana lamath Praaad, (1910) 8 Ind Cas 240 
(141): 8 Mad L Tim 447. Contra Devi Bhash- 
/am v. Padvnti Venkataraanania, (1916) 32 Ind 
Cas 579 (579): 3 Mad L W 109: 19 Mad L 
rim 86 [Per Abdul Rahim, J (Ayling, J dissent¬ 
ing) ]. See aso Venkadu v. Receiver of Nida- 
iavole, (1915) 30 Ind Cas 832 (832): 1915 

W W r 7Q9. 


(9) Shah Alam v. Mahmud, 1889 Pun Re 
No 2. 

(10) Lajpati Rai v. Bachman Das, (1921) 59 
Ind Cas 795 (795): 46 Pun W R 1921: 149 
Pun L R 1920; Dunichand v. Azim Khan, (1911) 
10 Ind Cas 207 (209): 131 Pun L R 1911: 180 
Pun W R 1911: 11 Pun Re 1912. 


(11) XJ Shin v. Maung Tha Gywe, 1931 Rang 
38 (89): 8 Rang 538: 129 Ind Cas 500. 


(12) Afmeer Singh v. Ram Singh. 1932 Nag 
ll (41, 42): 28 Nog L R 25: 137 Ind Cas 156. 


(13) AyUv, Reddi v. Venkata Reddi, 1931 Mad 
133 (134): 1930 Mad W N 1236; 130 Ind Cas 
657. 
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to furnish security for costs is a dismissal for default and the respondent is 
entitled to have his cross-objections heard and disposed of on the merits not¬ 
withstanding such dismissal. 14 But the Oudh Court has taken a contrary 
view. 10 


Dismissal of appeal after hearing does not affect cross-objections .—The 
respondent is entitled to have his cross-objections heard and disposed of on 
the merits notwithstanding that the appeal is rejected on the ground that no 
appeal lies, because in such a case the appeal does not fail for an extraneous 
reason but fails after hearing.™ Similarly where an appeal is dismissed for 
failure to join the necessary parties, after hearing the appeal on the question 
of non-joinder, the cross-objections may be heard. 17 

18. Effect, on cross-objections, of abatement of appeal. —Cross¬ 
objections cannot be heaid when the appeal has abated . l The reason is that 
there is no dismissal for default or withdrawal of the appeal in such a case. 

19. Limitation for cross-objections.—Cross-objections must be filed 
within one month from the date of the service of notice of the date fixed for 
hearing the appeal. 1 Otherwise they cannot be heard. 2 The appellate Court 
has no power to hear the appeal before the expiry of this period of one month 
so as to deprive the respondent of his right of filing cross-objections. 3 Where 
a respondent in a High Court appeal was merely served with a notice of the 
appeal in the usual form fixing a period of 25 days for appearance but was 
not served with any notice fixing the date of hearing, a memorandum of cross- 

one month from the receipt of the former 
notice, is not out of time. 4 A transferee from a respondent is bound by the 
same period of limitation as would have applied to his transferor and cannot 
file any cross-objections after the expiry of that period. 5 It lias been held 
that the notice referred to in the rule means only the notice of the original 


(14) Sheo Baksh Singh v. Takur Dayal, (1919) 
50 Ind Cas 729 (730): 4 Pat L Jour 164. 

(15) Qara Mahomed Shahan v. Bazar Ara Be¬ 
gum, 1923 Oudh 108 (108, 109): 25 Oudh Cas 
■280: 70 Ind Cas 79. 

(16) Shankar Lai v. Sarup Lai, (1912) 13 
Tnd Cas 19 (19): 8 All L J 1297: 34 All 140; 
Kamat v. Kamat, (1884) 8 Bom 368 (370): 8 
Ind Jur 687; Nanak Bakeh v. Wazir Singh, 
(1909) 4 Ind Cas 625 (626): 67 Pun W R 
1909. But compare Balwant Singh v. Ram Dae, 
1908 Pun Re No 28: 41 Pun W R 1908: 141 
Pun L R 1908. 

(17) Kombi Achen v. Kochunni, (1898) 21 

Mad 352 (353). ' 


Note 18. 

(1) Mulchand Ganga Biehen v. Donnie <& Ci 
Ltd, 1928 Lah 596 (597): 110 Ind Cas 9K 
[Except for cases provided in sub-R ( 4 ) cross 
objections share the fate of appeal); Karm Chan, 
v. Lehna, (1912) 15 Ind Cas 708 (709): 20- 
Pun L R 1912: 257 Pun W R 1912: 1 Pun I 
5. 19 . 12 Su P! Murugappa Chettiar v. Ponnuewam 
Pf*'; ?921 Mad 405 (405, 406): 44 Mad 828 
41 Mad L Jour 304: 13 Mad L W 705- 1 Q 9 
Mad W N 438: 62 Ind Cas 757. 


Note 19. 

(1) Thakoor Das v. Gopee, (1871) 15 Suth 


" R 18 [Under the Code of 1859, there was no 
period of limitation); Dori Lai v. Narain Das. 
1883 All W N 237 (237) [Under the Code of 
1877, and under that, of 1882 prior to amend- 
ment in 1888 , the crossobjections were to be 
filed seven days prior to the date of the hearing— 
See the following cases) ; Suntluram v. A.unangar 

< 1890) 13 Mad 492 < 494 ) [ s 561 as amended 
by Act VII of 1888 allows one month]. 

(2) Lekhraj v. Hamid Khan, 1894 All W N 
2 (2). See Dinkar Parxharam v. Vinagak Moheeh- 
war, (1887) 11 Bom 698 (700) [Purpose of the 
rule is to give timely intimation of the proposed 
objections to the appellant). 

v - A-unangar, (1890) 13 Mad 
492 (493) Iff,,/„r Nath v. Eira Lai, (1902) 

5 pudh Cas 235 (237); Shankar Lai v 

SS, p?t S w 5 L |1917) 38 Ind Cas 522 
(.>23). 1 Pat L W 680: 1917. Pat H C C 103; 

0/|Wi7wiwa jShejti v. Kruthnayya Chetty, (1915) 

IThel thrP 88 8 P • (832 > ' 29 Ma,i L J° ur 1*2 
calculation] th ‘ S Fobruary does not aff< *‘t the 


, 0 ‘ 4) . R ?r¥r, V Nagaralnamma, 1926 Mad 283 
(284); 5'J Mad L Jour 112: 22 Mad L W 792. 

V ; Man 0ol Ram, 1932 All 
45 (47). 1931 All L J 606: 135 Ind Cas 254 
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0-41, R-22, day fixed, and the fact that a subsequent notice is given of a postponed date- 
Notes does not give the respondent a fresh opportunity of filing a memorandum of 
19 — 21. cross-objections. 0 

When the period of one month expires on a holiday the cross-objections 
may be filed on the re-opening day. 7 (See S. 4 of the Limitation Act). The 
appellate Court may, in its discretion, extend the period within which the 
cross-objections are to be filed, 8 and this may be done even after the objections 
have been filed. 9 The extension of time may also be implied from the circum¬ 
stances of the case. 10 

Sub-R. (1) of this rule prescribes the period of limitation only for filing 
cross-objections. Limitation for filing a cross-appeal is governed by the 
Limitation Act. 11 

Cross-objections in forma pauperis.—Art. 170 of the Limitation Act 
docs not apply to cross-objections in forma pauperis and such cross-objections 
may be filed within the period indicated in R. 22. 12 

20. Appeal filed out of time may be treated as cross-objections.—An 
appeal filed beyond the period of limitation may be treated as cross-objections 
under this rule. 1 

21. Court-fee on cross-objections.—Under S. 16 of the Court Pees 
Act the Court fee payable on a memorandum of cross-objections was the differ¬ 
ence between the fee paid on the memorandum of appeal and that payable on 
it if it included the subject-matter of the cross-objections. 1 A memorandum 
of cross-objections is now chargeable with Court-fee under Art. 1. Sch. I of 
the Court Pees Act. 2 That section has now been repealed and even where the 


(6) Taganruith v. Ramkishen, (1894) 7 C P 
L U 85 (H7). Set- also Deo Rishen v. Maheshar 
Sahai. (1882) 4 All 248 (249): 1882 All W N 
82 P B | Case under Codo of 1882. prior to amend¬ 
ment made in 1888 by which the present rule 
as to limitation was introduced). But soe Dali- 
chand v. Jeyram, 1887 Bom P J 177 [Case prior 
to 1888 whon the section required cross-objections 
to be filed seven clear days before the day fixed 
for hearing]; Dinkar Pamhoram v. Vinayak Moresh- 
war, (1887) 11 Bom 698 (700) [Day fixed for 
hearing includes day to which hearing may be 
adjourned). 

(7) Baghelin v. Mathura Prasad. (1882) 4 All 
430 (434): 1882 All W N 71. But see Dham 
Ram v. Punnia, 1883 All W N 229 (229). 

(8) EiUai Kadar Pillai v. Viswanatha PiUai, 

(1905) 28 Mad 229 (235): 15 Mad L Jour 212; 
Kuksa v. Dajiba Bhau. 1922 Nag 213 (216): 
5 Nag L J 192: 66 Ind Cas 217; Sulleman v. 
Joosub, (1890) 14 Bom 111 (112) [Where res¬ 
pondent in order to 6avo costs delayed instructing 
counsel within the prescribed period to draw up 
objections to the decree until they had received 
the paper-books from the appellants, the Court 
declined to extend time). The following decisions 
prior to 1888 have been superseded. Amendments 
made in 1888 and repeated in the present Code:—- 
Masiti Begum v. Wilayati Begam, (1882) 2 All 
W N 213 (213) ; Rally Prosunno Biswas v. 

Mungala Dassee. (1883) 9 Cal 631 (682) i; Degam- 
bar Mazumdar v. Rallynath Roy, (1881) . Cal 
654 (659): 9 Cal L Rep 265. 


(9) YeUatappa PiUai v. Maung Po Hmyin, 
(1917) 39 Ind Cas 125 (125) Rang. 

(10) Hardeo Prasad v. Ali Hassan, (1902) 22 
All W N 74 (74). 

(11) In the matter of the petition of Mirza 
Himmat Bahadur, (1866) 5 Suth W R 91 (93): 
Beng L R Sup Vol 429. 

(12) Chander Rala Ruar v. Dulhin Raja Ruar, 
1929 Pat 31 (32): 7 Pat 827: 10 Pat L Tim 
387: 119 Ind Cas 900. 


Note 20. 

(1) Bhagat Ram v. Raghbar Dial, 1925 Lab 
57 (57): 79 Ind Cas 132; Bawa Singh v. Thakur 
Singh, 1922 Lah 423 (424): 67 Ind Cas 478. 

Note 21. 

(1) Lakhan v. Ram Eishen, (1918) 43 Ind 
Cas 179 (179): 15 All L J 886: 40 All 93; 
Secretary of State for India v. Digambar Nanda, 
(1918) 45 Ind Cas 939 (941): 27 Cal L Jour 
143: 46 Cal 160 [No excuse merely because 
ippellant has paid more than adequate Court-fee 
jn the appeal); Satdeo Naraim v. Ramayan 
TewaH, (1919). 52 Ind Cas 1002 (1002) Pat 
[Where object of cross-objection is to have a decla¬ 
ration in respect to a mortgage set aside proper 
,alue of cross-objection for Court-fees is the value- 
jf the mortgage). 

(2) See Mahomed Eussain v. Syed Jahan 
Begam, (1899) 2 Oudh Cas>87 (90); 

r. Madhubmonee, (1871) 15 Suth W R 511 (612), 
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Where the decree is entirely in respondent’s favour and he files objections 
against the findings but supporting the decree, the objections are not cross- 
objections and are not liable to stamp duty under Sch. I, Art. I. 4 

Cross-objections as to costs. —In Kamal Kumare v. Rangpur Bank 5 the 
'Calcutta High Court has held that a memorandum of cross-objections as to 
costs alone requires to be stamped only as a petition under Sch. 2, Art. 1 and 
not ad valorem under Art. 1, Sch. I, the reason given being that costs do not 
form the subject-matter of dispute within the meaning of Art. 1 of Sch. I. 
The Patna High Court has, on the other hand, held that even if the cross¬ 
objections are as to costs only an ad valorem Court-fee should be paid. 6 

Under the repealed S. 16 of the Court Fees Act, it was enough if the 
Court-fee on cross-objections was paid at any time before the hearing: 1 But now, 
S. 6 of the Court Fees Act applies to the case and the Court fees should be 
paid at the time of filing the cross-objections. 

It has been held by the High Court of Allahabad that S. 12 of the 
Court Fees Act does not apply to cross-objections. 3 

22. Adding party for purposes of cross-objection.—It has been seen 
in the Notes under 0. 41, R. 20 that since the Privy Council decision in 
Chokkalingam v. Seethed, 1927 P.C. 252, the mere fact that the presence of 
a parly before the Court is necessary for the complete disposal of the appeal 
or cross-objections is not enough to make him “interested’’ in the result, of 
the appeal within the meaning of R. 20 unless he stands to be prejudiced by 
the determination of the appeal as framed, behind his back. Hence, a party 
cannot; be added as a respondent to an appeal under R. 20 merely for the 
purpose of filing cross-objections against him. 1 As to the Court’s power 


appeal wherein the cross-objections are filed, falls within the scope of Sch. II, 
Art. 17, it is only Art. 1, Sch. I that applies to the cross-objections inasmuch 
as Sch. II, Art. 17 refers only to suits and memorandum of appeals. In such 
cases, the valuation placed by the respondent on his cross-objections must be 
accepted if not unreasonable. 3 


(3) Sri Rajco Lochan v. Mahanat Ram Afano- 
har, 1923 Oudh 44 (44): 25 Oudh Cas 275: 70 
Ind Cas 286; Daroga Raut v. Parma Kuer, 
(1918) 45 Ind Cas 568 (568): 3 Pat L J 197: 

4 Pat L W 368. 

(4) Bhajan Lai v. Ohahat Rai, (1917) 39 Ind 
Cas 176 (176): 15 All L J 325; Ram Prasad 
Kalwar v. Aft Ajanasia, 1922 All 280 (280): 44 
All 577: 68 Ind Cas 861; Sahdeo Narain Deo 
v. Kusum Kumari, 1922 Pat 483 (484) : 1 Pat 
258. 

(5) 1921 Cal 55 (58): 25 Cal W N 934. 
See also Hasson Bano v. Nizamuddin, (1893) 13 
All W N 55 (56) [Decision under tho repealed 

5 16 of tho Court Fees Act]. 

(6) Kamakhya Narain Singh v. Ramraj Singh, 
1929 Pat 286 (287): 10 Pat L Tim 224: 8 Pat 
543: 117 Ind Cas 166. 

(7) See Kumaraswami PiUai v. Udayarnadan , 
(1909) 2 Ind Cas 345 (346): 32 Mad 170: 18 
Mad L Jour 490; Hasson Bano v. Nizamuddin, 


(1893) 13 All W N 55 (56) ; Reference under 
< <urt fees Art, (1901) 25 Mad 24 (26). 

o' ;, c Kooeree v. Sufeehun, (1867) 

8 Suth W R 379 (380) (Case bofore the Court 
lees Act); Jagabandhu v. Chowdhry Shama Ohar 
ran, (1905) 2 Cal L Jour 68 (Note) [But in 
the case of a cross appeal Court-feo was to bo 
paid at the tune of filing]. 

N ^55 ? 55 ) an Dan ° V ‘ Niz amuddin, 1893 All W 


DriV c?Z% th ,ro£? tterjee v • Mohcshata 

Cal r r 5 . 33 (535): 91 Ind Cas 649: 53 

al 270, Venkata A arasirrha Rao v. Krishna - 
bayamma, 1929 Mad 479 (480)* l^o Ind On* 

n!!n Wi, ih. '!'"*}° n * u ,a V ^ 8 » ’ the 1 ’rant JrV prlport- 

K “ £ al ” Uk ffl ee , v -<[ irindr anath Mukherjee. 
i 1896) Cal 565 (568): 2 Cal W N 425- 

Anand Ohunder v. Uoheah Ohunder, (1864) 1 
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SCH. 


to add parties to an appeal apart from the provisions of R. 20 see Notes under 
K. 20. Assuming such power exists the Court will not direct the addition of 
a party who is an unnecessary party for the appeal merely for the purpose of 
enabling a respondent to file cross-objections against him. 2 

23. Second appeal.—A decree of an appellate Court disallowing the 
cross-objections of a respondent is a “decree passed in appeal” within the 
meaning of S. 100 and a second appeal lies therefrom. 1 But where the cross- 
objections are rejected in limme 2 as for instance, on the ground of the res¬ 
pondent s failure to pay the deficit Court-fees within the time ordered, 3 the 
order does not amount to a decree and hence is not subject to a second appeal. 


R. 23. [S. 562.] Where the Court from whose decree an 

Remand of c appeal is preferred has disposed of the suit 5 

Appellate court. se by upon a preliminary point 3 and the decree is 

reversed 7 in appeal, the Appellate Court may, 
if it thinks fit, by order remand the case, 8 and may further direct 
what issue or issues shall be tried in the case 9 so remanded, and 
shall send a copy of its judgment and order to the Court from 
whose decree the appeal is preferred , with directions to re-admit 
the suit under its original number in the register of civil suits T 
and proceed to determine the suit; and the evidence (if any) 
recorded during the original trial shall, subject to all just ex¬ 
ceptions, be evidence during the trial after remand. 

[1877—S. 562; 1859—S. 351]. 

Local Amendment. 


MADRAS. 


Substitute the following for R. 23:— 

“23. Where the Court from whose decree an appeal is preferred has disposed 
of the suit upon a preliminary point and the decree is reversed in. appeal, 
or where the appellate Court, in reversing or setting aside the decree under 
appeal considers it necessary in the interests of justice to remand the case, 
the appellate Court may by order remand the case, and may further direct 
what issue or issues shall be tried in the case so remanded and shall send a 
copy of its judgment and order to the Court from whose decree the appeal 
is preferred, with directions to re-admit the suit under its original number 
in the register of civil suits, and proceed to determine the suit; and the 
evidence (if any) recorded during the original trial shall, subject to all just 
exceptions, be evidence during the trial after remand. 


Suth W R 229 (230) ; Ponnuewami v. Palaniandl, 
(1920) 56 Ind Cas 612 (613, 614): 11 Mad 
L W 602: 27 Mad L Tim 266; Rebalta Babu 
Reddi v. Dodla Rami Redd*, (1915) 31 Ind Cas 
978 (979) Mad; Rttkaa v. Dajiba Bhan, 1922 
Nag 213 (215, 216): 5 Nag L J 192: 66 Ind 
Cas 217. 

(2) VaUiarrvmai Aehi v. Nataraja PQlai, (1912) 
13 Ind Cas 906 (906) : 11 Mad L Tim 157: 1912 
Mad W N 198 (Following 18 Ind Cas 653 Cal]. 


Note 23. 

(1) Oanapati v. Sitharama, (1887) 10 Mad 292 
(295). 

(2) Allah Bakhsh v. Nur Bakth, (1918) 44 
Ind Cas 812 (812): 20 Pun Re 1918. 

(8) Ohasiram v. Jhingwa, (1908) 4 Nag I* 
R 168 (175). 
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1. 

2 . 

3. 

4. 

5. 

6 . 




9. 

10 . 

11 . 

12 . 

13. 

14. 


15. 

16. 


17. 


Synopsis. 


Legislative changes. 

Distinction between Rr. 23 and 25. 

“Preliminary point,” meaning of. 

Where Court decides on all the issues. 

Entire suit must have been disposed of. 

Order returning or rejecting plaint 
whether disposal on preliminary 
point. 

Decision of lower Court must be 
reversed. 

“The appellate Court may, if it thinks 
fit, by order remand the case.” 

“And may direct what issue or issues 
shall be tried in the case.” 

Inherent power of remand. 

Grounds of remand. 

Wrong onus of proof. 

Exclusion of evidence. 

Basing decision on inadmissible evi¬ 
dence. 

New plea is not a ground of remand. 

Remand in cases under special and 
local laws. 

Remand in appeal from ex parte 
decree. 



19. 

20 . 
21 . 

22 . 


23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 


Remand in appeal from order refus¬ 
ing to set aside ex parte decree. 

Remand by consent. 

Remand in second appeal. 

Appeal against an order of remand 
under this rule. 

Appeal from order of remand under 
inherent power. 

Letters Patent Appeal. 

Privy Council Appeal. 

Powers of High Court in appeal from 
order of remand. 

To what Court remand could be made. 

Effect of order of remand. 

Effect of improper order of remand. 

Matters decided by order of remand, 
finality of. 

Jurisdiction after remand depends 
upon the order of remand. 

Right of parties after remand. See 
Notes 28, 30 and 33. 

Procedure after remand. 

Refund of Court-fee on remand. 

Costs. 

Revision. 


0. 41.R.23, 
Notes 
1 — 2 . 


regarding remanded case. See Note 29, 
Pt. (2). 

Transfer of case after remand. See Note 
30, Pt. (2). 


Decision on a question of law decided by 
order of remand—Whether can be re¬ 
opened. See Note 29. 

Powers and duties of succeeding Judge 

1. Legislative changes._ 

The words “and the evidence.remand" at the end of the rule are new. 

Before S. 562 was amended by Act VII of 1888, the section only applied where 

the lower Court had disposed of the suit on a preliminary point “so as to 

exclude any evidence of fact which appears to the appellate Court essential 

to the determination of the rights of the parties". The words were omitted 

by Act VII of 1888, which also substituted the words “to determine the 

suit on the merits" for the words “investigate the suit on the merits" 
which occurred originally. 

Distinction between Er. 23 and 25.-Tl.is rule empowers the appel¬ 
late Court to remand the ease only when the lower Court has disposed of 

the suit upon a preliminary point. If the trial Court decides the suit on the 

merits, it is not open to the appellate Court to order a remand under this rule 
It may, however, act under Rr. 24 or 25, infra. 1 


infra. 


The following are the points of distinction between Er. 23 and 25, 

(1) Where an order of remand is made under this rule, the whole 
ease goes back for decision to the lower Court (except on the 


(1) Nural Otm 41 V E ° 1 XaL^i° t 1923 Cal 828 Nath' m92 I > n< 'l9 C eaI 9 M j ’• Bai ’ 
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point on which the appellate Court has reversed the finding of 
the lower Court). Whereas in the case of an order under 
R. 25, the case is retained on the file of the appellate Court 
and only issues are remitted to the lower Court for findings. 1- * 

(2) An order of remand under this rule is appealable'but not an 

order under R. 25. • % 

(3) An order of remand under this rule is a final order which cannot 

be reconsidered by the Court which passed it except on review: 
whereas an order under R. 25 is an interlocutory order 
which, it is open to the Court, to reconsider. 2 

3. “ Pre limin ary point, ’ ’ meaning of .—A point can be said to be a pre¬ 

liminary point within the meaning of this rule, only where it is such that the 
decision thereon in a particular way is sufficient to dispose of the whole suit, 
without the necessity for a decision on the other points in the case. 1 The point 
may be one of fact or of law. Thus a suit will be held to be disposed of on a 
preliminary point if it is disposed of on any of the following grounds:— 

(1) that the suit is barred by res judicata. 2 

(2) that the suit is barred by limitation 3 or by any other rule of 

law. 4 

(3) that the document on which the suit is based is inadmissible in 

evidence, 5 

(4) that the plaintiff is estopped from proving his case, 6 


(l-a) Srimati Bhaba Sundari Devi v. Adilya 
Nath Ohaudhuri, 1927 Cal 401 (402) : 45 Cal 
L Jour 194: 102 Ind Cas 384. See also Naehv 
appa Ohettiar v. Sabir Khan, 1925 Rang 303 
(303): 4 Bur L Jour 135: 92 Ind Cas 370 
[The word "remand” should be used only when 
a case is returned for decision). 

(2) Kuar Nageshar Sahai v. Kuar Mata Pra¬ 
sad, 1922 Oudh 236 (248): 9 Oudh L J 235: 25 
Oudh Cas 189: 69 Ind Cas 730. Sec also Note 23, 
point 2. 


Note 3. 

(1) Salim Sheikh v. Nazir Khan, (1908) 8 
Cal L Jour 159 (160, 161); Rachu Girv. Raghu- 
nath Gir, (1917) 41 Ind Cas 202 (203) : 2 Pat 
L Jour 398: 2 Pat L W 23; Muhammad Allah- 
dad v. Muhammad, (1888) 10 All 289 (322, 323, 
324, 343); Sheoambur v. Lallu, (1887) 9 AH 

20 (Note) 30: 1886 All W N 28*; Mate ▼- 
Jamna Das, (1905) 27 All 691 (694): 1905 AB 
W N 159: 2 All L J 685; Parma Nandv. Thikhu, 
(1015) 30 Ind Cas 817 (817): 121 Pun W R 
1915: 57 Pun L R 1916; Abdul Gafar v. Muhain- 
mad Ziauddin, 1908 Pun Re No 2: 12 Pun W R 
1008: 06 Pun I, R 1908 F B ; Ramchandra't. Haz% 
Kassim, (1893) 16 Mad 207 (210) ; Malayath 

Veethil Raman v. Krishnan Nambudrxpad, 1922 
Mad 505 (508): 45 Mad 900: 16 Mad L W 425: 
43 Mad L Jour 354: 1922 Mad W N 589: 31 
Mad L Tim 208: 69 Ind Cas 828 F B; Alagammal 
v. Sadasiva, 1930 Mad 1017 (1018): 60 Mad 

L Jour 72: 1930 Mad W N 1021: 32 Mad L W 
843- 129 Ind Cas 47; Kakamma v. Chandra- 

sc Kara, 1929 Mad 205 (207): 119 Ind Cas 705; 
Di vornmpoodi Venkammu v. Gonar;u Perrafu, 
1028 Mad 991 (991, 992): 1928 Mad W N 164. 
112 Ind Cas 1; Jainul Abideen Markayar v. 
Uabibulla Sahib, 1928 Mad 430 (432) : 27 Mad 


L W 483: 109 Ind Cas 130; Scenayya v. Man- 
gamma, 1927 Mad 1159 (1160): 99 Ind Cas 
974; Janki v. Nandram, (1889) 11 All 194 
(223): 1889 All W N 30: 13 Ind Jnr 347 F B; 
Kamta v. Parbhu Dayal, (1917) 37 Ind Cas 383 
(383): 15 All L J 30: 39 All 165; Farzand 
Ali v. Ekadashi, 1923 Oudh 177 (179): 26 Oudh 
Cas 10: 10 Oudh L J 36: 73 Ind Cas 591. 

(2) Tarakant v. Puddomoney, (1866) 5 Suth 
W R 63 (66): 10 Moo Ind App 476 P C; 
Ramaswami PUlai v. Narayanaswami PiUai, 1925 
Mad 483 (484): 48 Mad I* Jour 100: 21 Mad 
L W 318: 1925 Mad W N 82: 86 Ind Cas 540. 

(3) Tarakant v. Puddomoney, (1866) 5 Suth 
W R 63 (66): 10 Moo Ind App 476 P C; Bara- 
nagore Jute Factory v. Rajkumar Rai, (1909) 1 
Ind Cas 785 (787): 13 Cal W N 724; Musst 
Kurumoonissa Bibi v. Gooroo Pershad Shah, 
(1867) 7 Suth W R 331 (331). 

(4) Sabir Khan v. Ram Lukhee Ghowdhrain, 
( 1868 ) 10 Suth W R 438 (439) [Suit under 
S 230 of Act VIII of 1859—Suit dismissed on 
a point not arising under the Act—^Appellate 
Court setting aside decree may remand J. 

(5) Agar Chand v. Balak Rai, 1887 All W N 
21 (21) ; Tricambji Dambji <£ Go v. Verfi Kanji, 
1923 Bom 142 (145): 24 Bom L R 820: 67 
Ind Cas 965; Thompson v. Jehangir Ilormasji, 
(1866-67) 3 Bom H C R (0 0) 66; Sher Moham¬ 
mad v. Mian Ahmad, 1927 Lah 592 (593): 103 
Ind Cas 298. 

(6) N arayanasami Iyer v. Tenkatarama d.iyer, 
1926 Mad 808 (808): 50 Mad L Jour 511: 23 
Mad L W 749: 95 Ind Cas 264: 1926 Mad W 
N 315. 
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. • v • _ 

(^) that.the suit is bad for a defect in the description of the defen- 


-10 -it. 


: (6) that-the plaintiff has no. cause of action, 7 

\VJ ux 

daht;® 

v , > .(i < r 1 . 

If • * • • i 

{?) that, the matter is concluded by a valid award, 9 

V (8) .that the case raised at the hearing is different, from that raised 
. '* in the plaint, 10 , 

" r .'(9) that the suit has abated. 11 


. 

• - * 




There is a conflict of opinion, however, as to whether the point should 
be one^not relating to the merits of the case. It has been held in one class of 
cases that a point is not a preliminary point where it relates to the merits of 
the case, although its decision may dispense with the necessity for a decision on 
the other points in the case. 12 Thus according to this view a suit cannot be 
said to have been disposed of on a preliminary point in the following cases:— 


(1). Where, in a suit for ejectment and damages, the Court finds that 
; . the plaintiff has failed to establish the title alleged by him and 

, dismisses the suit. 13 

1 (2) Where, in a suit for mesne profits, the Court finds that the 
defendant was not in possession during the period in question 
and dismisses the suit. 1,1 

(3) See also the undermentioned cases. 15 

« . t i , • 

According to another class of cases a point may be a preliminary point 
although it relates to the merits of the case. Thus, according to these decisions 
a preliminary point means some point either collateral to the merits which pre¬ 
cluded their determination altogether, or some particular question which, 


0.41.R-23, 
. Note 3 


(7) Kanakammal v. Rangachariar, (1897) 20 
Mad 25 (27): 6 Mad L Jour 259. See also 
Sheoambar Singh v. Lallu. Singh, (1887) 9 All 
26 (30) (Note) [Point that tho suit is a hit of 
wanton litigation and that there is nothing tangi¬ 
ble- upon which tho claim is based is preliminary 
point]. See also Surendranath 3 laity v. Suail 
Kumar Ohakrabarty, 1931 Cal 604 (606): 35 
Cal W N 775: 1931 Cr C 756: 134 Ind Cas 
1063: 33 Cr L Jour 38: 59 Cal 68 [Application 
for prosecution under Criminal Procedure Code. 
S 476—Court rejecting application without going 
to the merits on tho ground that there was an 
ultorior motive behind the application—Point was 
a preliminary point]. 


(206); Kuppelan v. Kunjuvalli, (1911) 9 Ind Cas 
790 (790): (1911) 2 Mad W N 199: 9 Mad L 
Tim 373: Abdul Karim v. Fayez Bukah, (1911) 
9 Ind Cas 224 (224, 225): 15 Cal W N 575 
\Per Chitty, J—Coxe, J contra]; Telu Ram v. 
Lachhi Ram, 1905 Pun L R No 49; Alt Muham¬ 
mad v. Rata Ram, 1903 Pun L R 157; Nand 
Lai v. Ourditta Mai, 1902 Pun Re No 99: 141 
Pun L R 1902; Khalas v. Kalyan Singh, 1887 
Pun Re No 109: Athappa Ohetty v. Ramanathun 
Ohetty, (1919) 53 Ind Cas 417 (419): 10 Mad 
L W 359: 37 Mad L Jour 536. 


(13) Debi v. Bunyad Ali, 1905 All W N 157 
(157). 


(8) Agent, Bengal Nagpur Railway v. Behari - 
lal Dutt, 1925 Cal 716 (717): 29 Cal W N 614: 
52 Cal 783: 90 Ind Can 426. 

(9) Krishnan Ohetty v. Muthic Palandi, (1889) 
22 Mad 172 (173). 

(10) Fakir Apa v. Rayapa , 1884 Bom P J 

128 (128) [Suit dismissed without trial on 

merits on the ground that case raised by plaintiff 
at hearing was different from that raised in his 
plaintJ. 

(11) See Baifull v. Adeaang , (1901) 3 Bom 
L R 736 (738) : 26 Bom 203 [Lower appellate 
Court holding that the appeal had abated]. 

(12) Mana Vihrama, Zamorin of Oalicut v. 

JSamavan Oopalan Nair, (1907) 80 Mad 203 

C.P.C.—367 


(14) Ohuni Lal v. Mohiji, (1897) 1 Cal W 
N 340 (340). 

o h 13 i.r G 2? a * Chunder Joggodumba, (1868) 10 

8 . utb , 1m { 411) fSait for rent —Question 

of plaintiffs title isi not a preliminary question]; 

\rTT 9 , 1 V J nkat , as ^ hh ^Vudu v. Sree Raja Lakshmi 

iW? ft T a * a r °'„ (1921 > 60 Ind 609 

r 1 flat ^ 667 lAPP^te Court do- 

cidmg that plaintiff was entitled to the right 

*1;?™** by hand remanding for decision on 
other issues—Remand not undor R 23]; Mubarak 
\ Musammat Rulcaya Bihi, (1901) 4 Oudh 

:"L“I. (24) f 9uit b y daughter for her share 
under Mahomcdan Law—Trial Court holding that 
ny custom she was excluded from inheritance and 
dismissing suit—Appellate Court reversing deci- 

„ c n an r ot " mand “ 8 ‘rial Court’s decision was 
not on a preliminary point]. 
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0.41,R. 23, though relating to the merits, precluded their general determination: 16 Thus, 
Not* 3- according to this view, in a suit for damages for breach of contract, the question 

as to the factum of contract is a preliminary point although it relates to the 
merit of the case. 17 Similarly, in a suit based on an award, the question of 
the validity of the award has been held to be a preliminary point. 18 So also 
the question of the validity of the contract on which the suit is baSed. 10 See 
also the following cases for other instances. 20 •!.; M i 

The question whether a point is a preliminary one does not depend upon 
the degree of importance which it may assume during the hearing of the case. 21 
Nor is it necessary that the suit should have been dismissed as a result of the 
finding on the preliminary point. A suit may also be decreed on a preliminary 
point. Thus where a decree is passed, not after trial on all the issues but on 
the basis of an award 22 or on the consent of the parties 23 or on the basis of a 
commissioner’s report, 24 the suit may be said to be disposed of on a preliminary 
point. See aJso the undermentioned cases. 25 

Where the points left undecided in a suit are such that they would have 
arisen only after the suit is disposed of, it cannot be said to have been decided 
on a preliminary point. 20 Thus in a suit for possession and mesne profits in 
which a question of mesne profits would arise after the decree for possession 


(16) Fernandez v. Sylvester, 1921 Mad 118 
(118, 119): 13 Mad L W 54: 61 Ind Cas 829; 
Ramachandra v. Hazi Hamm, (1893) 16 Mad 
207 (210) ; Oovind Rao Sonu Ohatate v. Supajee, 
(1899) 12 C P L R 45 (47); Abdul Oafar v. 
Ziauddin, 1908 Pun Re No 2: 12 Pun W R 1908: 
96 Pun L R 1908 F B. See also Alagamnial 
v. Sadasiva, 1930 Mad 1017 (1018): 60 Mad L 
Jour 72: 1930 Mad W N 1021: 32 Mad L W 
843: 129 Ind Cbb 47. 


(17) Fernandez v. Sylvester Souza, 1921 Mad 
118 (118. 119): 13 Mad L W 54: 61 Ind Cas 
829. 

(18) Mata Din v. Jamna Das, (1905) 27 AU 
691 (694): 1905 AU W N 159: 2 All L J 685. 

(19) Meghan Dube v. Pran Singh, (1908) 30 
All 68 (66): 5 All L J 14: 1908 All W N 10. 
See also Muhand Rachu Oir v. Mahant RaghunaOi 
Oir, (1917) 41 Ind Caa 202 (203): 2 Pat L W 
23: 2 Pat L Jour 398 [Suit based on lease— 
Dismissed on the ground that lease was obtained 
by undue influence—Other issues not considered 
—Appellate Court reversing decree, can remand]. 

(20) Seenayya Reddi v. Mangamma, 1927 Mad 
1159 (1160): 99 Ind Cas 974 [Suit for mainte¬ 
nance—Suit dismissed on tho ground that plaintiff 
was not entitled to maintenance—<>ther issues not 
decided—Disposal is on a preliminary point J; 
Jiwa Singh v. Khazana, 1908 Pun Re No 56:; 161 
Pun L R 1908: 107 Pun W R 1908 [Suit by 
reversioner, to set aside a sale by a proprietor , 
Suit dismissed on the gTonnd that plaintiff bad 
no locus standi to sue as the vendor had adopted 
a son—Dismissal is on a preliminary point]; 
Parmanand v. Thilchu, (1916) 30 Ind Cas 817 
(817): 121 Pun W R 1915: 57 Pun L R 1916 
[Redemption suit—Defendant’s plea that there 
was a sale in his favour u a preliminary point] ; 
E I Rv Oo v. Piyare Lai Sohan Lai, 1928 Lah 
774 (775): 112 Ind Cas 736 [Suit for compen¬ 
sation for non-deliven- against rai lway—Trial 
Court dismissing suit for want of proof 

noelect’ loaving undecided question of damages 
Lower Appellate Court holding that wilful^ neg¬ 
lect’ was proved and remanding on Question of 
damages—Remand is under O 41, K io\. 


(21) Seenayya v. Mangammal, 1927 Mad 1159 
(1159): 99 Ind Cas 974. 

(22) Rahim Baksh v. Ram Nath, (1905) 2 
All L J 477 (479): 1905 All W N 164. See 
also Mahabir Prasad v. Mahadeo Dat, (1891) 
13 All 386 (388, 389): 1891 All W N 143 
(Case decided according to deposition of referee 
appointed by agreement of both parties]. 

(23) Zahirulsaid Alvi v. R S Seth Lachmi 
Narayan, 1931 P C 107 (109): 35 Cal W N 612: 
60 Mad L Jour 648: 131 Ind Cas 316: 33 Mad 
L W 723: 14 Nag L J 71: 27 Nag L R 139 r 

33 Bom L R 925: 1931 Mad W N 748 P C. 

• # • 

(24) Islam Fatima v. Zainuddin, (1917) 39’ 
Ind Cas 951 (951) All [In this case it was held 
that it was a little difficult to apply the provi¬ 
sions of R 23 after a preliminary decree had been 
passed, but that they wore applicable so far as- 
they could bo reasonably applied—Compare Subba 
Ooundan v. Krishnampchari, 1922 Mad 112 
(113)]. 

(25) Alagammal v. Sadasiva , 1930 Mad 1017 
(1018): 60 Mad L Jour 72: 1930 Mad W N 
1021: 32 Mad L W 843: 129 Ind Cas 47; Ram 
Jewan v. Radha Pershad, (1871) 16 Suth W R 
109 (110) [Suit decreed by lower Court on a 
certain view of law 1 —Decision set aside—Case 
remanded] ; Bhavan Laltu v, Umar Mahomed , 1927 
Bom 129 (129): 51 Bom 43: 29 Bom L R 97: 
100 Ind Cas 1004. 

(26) See Raghunath Das v. Jhari Singh, (1918) 

45 Ind Cas 100 (100): 3 Pat L Jour 99 [Suit 

for possession—Dismissal by trial Court—Appeal 

—Decree reversed—Remand for ascertaining mesne 

profits—Appeal lies as from decree and not order 

of remand]: Umrao Ali Khan v. Abdul Subhan 

Khan, (1908) 5 All L J 545 (546): 1908 All 

W N 40 [Appellate Court sending down case for 

partition by motes and bounds—Appeal lies as 

from decree and not sb from order of remand]. 

Compare however Alagammal v. Sadasiva, 1930 Mad 

1017 (1018): 60 Mad L * Jour 72: 1930 Mad 

W N 1021: 32 Mad L W 843; 129 Ind Cas 47 

[Suit for possession—Defendant olaimlng right to 

redeem—Trial Court finding against him and 

. • • * 
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is passed, the dismissal of the suit on the ground that the plaintiff was not 
entitled-to-possession; is not a decision on a preliminary point. 27 

4. Where Court decides cm all the issues.—Where the Court has ad¬ 
judicated on all the issues involved, the disposal cannot be said to be on a pre¬ 
liminary point 1 merely because one of the issues is of a preliminary nature and 
the suit has .been .dismissed on the basis of the decision thereon 2 or because it 
has decided the case with reference to the admissions made by both the parties 
without taking other evidence, 3 or because other points which ‘might have arisen 


0. 41;R.23 
Notes 


decreeing unconditional possession—Appellate Court 
holding that defendant was entitled to redeem and 
remanding for finding the amount payable by the 
defendant for redemption— Held that R 23 covered 
the case]. Compare also Islam Fatima v. Zain- 
uddin, (1917) 39 Ind Cas 951 (951) All [Where 
it was held that it was a little difficult to apply 
R 23 to a case where a preliminary decree had 
been passed but that the provisions should be 
applied, so far as it was reasonable to do so, to 
a case where a final decree had been erroneously 
passed on the basis of the report of a commis¬ 
sioner who had been superseded]. 

(27) Subbe Ooundan v. Krisknamachari, 1922 
Jlad 112 (113, 114): 1922 Mad W N 269: 15 
Mad L W 537: 42 Mad L Jour 372: 45 Mad 
449: 30 Mad L Tim 217: 68 Ind Cas 869. 

Note 4. 

(1) Shyam Behari Mol v. Maha Prasad, 1930 
All 180 (183): 1930 All L J 99: 123 Ind Cas 
324; Sheoji Kedar v. Bamanachari, (1029) 119 
Ind Cas 2: 1929 Notes 12 (a) All; Lakhan 
Singh v. Babu Ram, 1926 All 65 (65, 66) • 23 
All L J 880: 88 Ind Cas 1021; Kallu v. Bhagi- 
rath Lai, (1917) 40 Ind Cas 58 (59) All; Jagan- 
nath v. Bhawani, (1904) 27 All 167 (168, 169): 
1904 All W N 203; Rameshur Singh v. Sheodiu. 
(1890) 12 All 510 (513): 1890 All W N 188 
Damodar Das v. Khwaja Alir Muhammad, 
1881 All W N 147 (148); Narayan Bhut v. 
Akkubhai, (1916) 33 Ind Cas 576 (577): 18 
Bom L R 27; Paramchand v. A 'irvani, (1899) 1 
Bom L R 72 (73); Bai Shri v. Mayan Lai 

(1895) 19 Bom 303 (306); Banka Behari v. 
Birendra Nath, 1927 Cal 850 (851): 103 Ind 
Cas 864: 55 Cal 219: 47 Cal L Jour 69; Iniad 
AH v. Mohini, 1924 Cal 148 (150): 27 Cal W N 
1025: 80 Ind Cas 623; Nurul Guni v. Kazamaini 
Mutwalli, 1923 Cal 323 (324): 66 Ind Cas 922: 
Radha v. Kamal, 1922 Cal 456 (457) : 35 Cal L 
Jour 345: 70 Ind Cas 547: Amrita Kal Mandal 

)n;L[ hut J a , th J r ? n . dal - (1917) 41 Tnd Cas 735 

(7*10) ( al; Satish Chandra Bone v. Takur Das 
Mandal, (1917) 39 Ind Cas 886 (887): 25 Cal 
L Jour 473; Rani Dasi v. Am tosh Roy, (1910) 

6 Ind Cas 206 (207): 15 Cal L Jour 310; 
SonauUa v. Beakul, (1908) 7 Cal L Jour 379 
(380); Ambika Churn Das v. Kola Chandra Das. 
(1906) 10 Cal W N 422 (423); Ram Dao Man¬ 
dat v. Ind ram on i Dasi, (1898) 3 Cal W N 325 
< 3 ?8); Narain Pal v. Kali Kishore. (1897) 1 

Cal M N 29 (30) (Notes); Kanchan v. Baij 
Nath. ,(1892) 19 Cal 336 (338); Abrahim v. 
Abrahim, (1881) 17 Cal 168 (171); Got tick v. 
Puresh, (1876) 25 Suth W R Cr 284 (285): 

Magaram Ojha v. Nilmaney Singh, (1874) 21 

Suth W R 326 (326): (1873) 13 Beng L R 
198; Brindabun v. Bisona, (1870) 13 Suth W R 

]? 7 ( . 10 L 108 > : 13 L R 200 (Note): 

Mahesh Chandra v. Madhub Chandra, (1869) 10 
^« th , W R Cr 388 (388): 2 Beng I, R S N 
13 Pa Vara Mat Mvl Chand v. Sant 

loo 3 ?’ , 3S „ Pun L R 487 < 488 > : 1932 I*h 
I 1 ’ : 139 T x nd Caa 126 : Sultani Ram v. Manna 
Lai. 1930 Lah 181 (182): 123 Tnd Cas 542- 

r Ln ! X- Dhudo Mal • 1927 618 (619):’ 

103 Ind Cas 537; Narain Das v. Narain Das 

1927 Lah 42 (43): 98 Ind Cas 906; Bichha Ram 


lJ ka X d \ M , al - 1 E 28 , Jonr 148 < 4 > : 96 Cas 
786 V A ° , } dlal v - Baijnath, 1926 Lali 537 (538)- 

j i A® 9 * Mayaram v. Tulsi Ram, 1926 

Lah 184 (185): 91 Ind Cas 351; Miran v 
Chandan, 1923 Lah 171 (172): 70 Ind Cas 1008; 
Kanui Lul v. Sinaia Smj/h. (1919) 50 Inil Cr* 
298 (300): 1010 P„„ w" R 177: Loku Sam y. 

RoTn D a 8, 100 F u ,? L R 57 : «■ V Sundara 
Ayyar v. Sathianathan, 1927 Mad 1190 
(1x90 : 1927 Mad W N 286: 102 Ind Cas 28; 
Venkatarama Ayyar v. Sundaram Ayyar, 1925 

1046 .^3 (2 /»L , 19546 Mad . , W N 48 : 92 Ind Cas 
19 43: CA el may a v, Aduri Lakshmi Devamma, 

1928 * lad 171 (171): 79 Ind Cas 857; PerC 
^"rynxnrayana Raju v. Ganapathi Raju, 
1923 Mad 113 (113): 16 Mad L W 593: 30 
Mad L Tim 314: 70 Ind Cas 655; Subbe Goun- 
Kr '* hn <*>nach ari, 1922 Mad 112 ( 113 )- 
1922 Mad \\ N 269: 15 Mad L W 537: 42 Mad 

^a J ? Ur . 3 o 2: 45 Mad 449: 30 Mad L Ti m 217- 
68 Ind Cas 869; Muthurakku Maniagaran v 

Rakkappa (1914) 22 Ind Cas 9 (10): 14 Mad 

Tn 1913 Mad W N 1047 : 26 Mad L 

Jour 66 ;, Arumugam Chetty v. Raja Jagaveera 

Sr-J 1905) 28 Mad 444 (447) : 15 Mad L Jour 
292 : of the Court of Wards v. Rama- 

sann Reddi, (1905) 28 Mad 437 (439, 440): 15 

( 18 Q 6 ? J io OU \f Mattikarjunn v. Pathaneni, 

c!,S, 479 < 481): Eelu Mulaehcri v. 

Chendu, (1896) 19 Mad 157 (159); Sobharam 

280^26%^’T 1 ^ 9 ^*^ 63 <63): 117 Ind Cas 

»» SM%T L ,f™r= i .fisaf & 

Ind^ l C^ a *72 ^ 2 [^T^/ t d^ 297 ^ Patl^TVs 

ma Cas 722 [The decision in 52 Ind Cas 125 

bo 2?-*?» j ftr as lt ,s , against this decision cannot 

t C «2I ec y : Balaram Manjhi v. Jagan- 

684 * rnuiif' 19 J 5 . Pat 760 <761): 92 Ind Cas 
1 v * Kaj Kum(ir * 1922 Pat 575 (577)- 

l n e0 Bhoi n l p nt ! fc c r 494: n Br *l Pothak 

(4851® i Bh T?I? T < 1920 > 55 Ind Cas 484 

(485). 1 Pat L Tim 509; Ashrof Ati v. Mahomed 

Ind r< C«; v*" ff ir 177 (177): 1 Ra "P 656: 79 

U B R 307 1 M " V ' S,inn - 1897-1901 

(2) Hafiz Abdul llahim v. Hari Bai Sinnh 
(1900) 22 All 405 (407): 1900 All Fn 157* 
v .~ /Jarir ho ran, (1905) 9 Cal W N 

Mad L " 979: 1923 Mad W N 11- 
Rahrairh. (190?)" oVdh 

Ch and raseka ra’!* ? m29 d" "20 6 (2 ft 7 \ U r '' h ed " 

frV - - 

aToSneV 0 S JSdS S 

appointed by agreelnent 0 ?^°"., ° f « referee 
the provisions of the Oaths Act]!** I,art,es nnder 
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0.41, R.23, if the suit had been differently framed or if an amendment of the plaint had 
Nsfcs been allowed, have not been decided. 4 Hence, where the appellate Court 

4—0* allows an amendment of the plaint 5 or directs the addition of certain parties 8 

and remands the suit, the remand is not under this rule. 

But the mere fact that the Court has recorded evidence on all the is.sues 
does not make its decision other than a disposal on a preliminary point if at 
has, in fact, decided the suit with reference to its finding on a preliminary issue 
without deciding the other issues in the case. 7 

5. Entire suit must have been disposed of on a 
In order to attract the application of this rule 1 
have been disposed of on a preliminary point and. not. only a 
portion of it. 1 A sues B for an injunction restraining B from 
interfering with A’s enjoyment of his lands and for a .declaration 
of his right of easement over B’s land. The Court decrees the claim for 
injunction but dismisses the suit so far as the claim for easement is concerned 
on the ground that, on the face of the plaint, the statement of the easement 
claimed is so inadequate and unsatisfactory that it is impossible to enter into 
the question thereby raised. In such a case, only a portion of the suit having 
been disposed of on a preliminary point, this rule does not apply. 2 Similarly 


/ij'ij JKvJ:.iiV/ 
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preliminary point. 

the. .entire suit must 


(4) Vaithilingam PUlai v. Enndaswami Pillai, 
1031 Mad 1 (2): 33 Mad L W 210: 60 Mad 
L Jour 713: 132 Ind Cas 311. 


(5) Muppavarapu Venkata Radhakrishna Rao v. 
VenthurumUli Venkata Rao, 1925 Mad 229 (229): 
47 Mad L Jour 552: 20 Mad L W 711: 35 Mad 
L Tim 135: 1924 Mad W N 922: 84 Ind Caa 
963: 48 Mad 713; Mahmud Shah v. Talab Hus¬ 
sain Shah, 1924 Lah 245 (246): 73 Ind Cas 
915; Karuppanna PUlai v. Ethumalai Pillai, 1927 
Mad 859 (860): 103 Ind Cas 670; Farzand Ah 
v. Yusuf Ali , (1878-80) 2 All 669 (670, 671): 5 
Ind Jur 268; Krishnayya Navada v. Panchu, 
(1894) 17 Mad 187 (188). 


(6) Ma Me Mya v. Ma Min Zan, 1925 Rang 

320 (320): 4 Bur L Jur 159: 3 Rang 490: 92 
Ind Cas 368; Qanesh Bhikaji v. Bhikaji Krishna, 
(1886) 10 Bom 398 (400); Anatha Bandhu v. 
Aisali 1926 Cal 1076 (1077): 43 Cal L Jour 
601: 97 Ind Cas 188; Tohra v. Zdbeeda, (1910) 
7 Ind Cas 75 (78, 79): 12 Cal L Jour 368; 
Ovendra Chandra v. Shaxk Sabhan, (1911) 11 

Ind Cas 183 (184): 15 Cal L Jour 6; Uzir Ah 
v Savai, (1916) 32 Ind Cas 791 (793): 20 
Cal W N 547: 43 Cal 938; Jeshan Ear v. Bai 
Divali. (1920) 57 Ind Cas 525 (525, 526): 32 
Bom L R 771; Keshav Mahadev Damle v. Pandur 
ran,, Waman Tilak, (1899) 1 Bom L R 29 

(31); Banda Daji Joshi v. Bhasker Mahadeo 
(ihagardhare, (1699) 1 Bom L R 369 (369). See also 
Amir Beg v. Zainulabdin. 1881 All W N49 
(50)- Khnndkar KefartooUah v. Mahomed Kabel, 
( 1868 ) 9 Suth W R (Cr) 345 (346). 

In this view the following decisions 
seem to he erroneous .—Mahomed Shafi v. 
FatZar 0 1927 Lah 196 (197): 100 Ind 
Cus .49; Debi Prasad v. Mt Bhago, 1924 
Lah 33 (34): 5 Lah L Jour 187: 74 Ind Cas 
6 go [Death of one defendant brought to the 
notice of the Court, but Court continuing suit 
ami passing decree without legal r ^P res ®' lta / lve ' 
held that lower Court must be taken to have 
disposed of case on a preliminary point. Remand 
under 0 41, R 23 ordered for retrial after bring¬ 
ing the legal representatives on record]. 

(7) Meghan Dube v. Pran Singh, (1908) 30 
All 63 (66): 5 All L J 14: 1908 All W N 10, 


Mata Din v. Jamna Das, (1905) 27 All 691 
(694): 1905 All W N 159: 2 All L J 685; 
Nawahu Ram v. Relu Mai, 1907 Pun W R 27; 
Venganayyan v. Ramasami Ayyan, (1895) 19 

Mad 422 (423): 4 Mad L Jour 263; Ramachandra 
v. Hazi Kazim, (1893) 16 Mad 207 (209, 210). 

Under S 662 of the Code of 1882 prior to its 
amendment by Act VU of 1888, a suit could 
not he remanded if the lower Court had recorded 
evidence on all the issues. The following cases 
hearing upon the section as it Btood prior to the 
amendment are only of academic interest now:— 
Ram Narain v. Bhawani Din, (1887) 9 All 29 
(Note): 1882 All W N 104; Awima v. Kunhunm, 
(1886) 9 Mad 355 (856); Mahammad Allahdad 
v. Muhammad Ismail, (1888) 10 All 289 (322); 
Durga v. Haidar Ali, (1884) 7 All 167 (170): 
1884 All W N 315; Muzhar v. Bodha, (1895) 
17 All 112 (116): 22 Ind App 1: 5 Mad L 
Jour 20: 6 Sar 580 P C; Oopal Ohunder Qooho 
v. Juggodumba Doosia, (1868) 10 Suth W R 
(Cr) 411 (411); Joog Maya v. Ram Ohunder, 
(1868) 10 Suth W R (Cr) 378 (378); Ramjoy 
v. Nundomoyee, (1868) 10 Suth W R (Cr) 374 
(374) ; Lala Shoobh Narain v. Nursingh Narain, 
(1873) 20 Suth W R (Cr) 148 (149); Rama- 
kooer v. Bhugwan Lai, (1874) 22 Suth W R 
(Cr) 224 (225); Oomrao v. Raghunath, 1882 
All W N 5 (5); Hira Singh v. TJmrao Singh, 
1882 All W N 45 (45); Jamna Prasad v. Radha 
Kishen, (1908) 11 Oudh Cas 169 (170). 

Note 6. 

( 1 ) Kamaluddin v. Ata Hussain, 1892 All W N 
11 (12): 3 ft Gendo v. Radhe Mohan, 1932 Lah 
219 (220): 33 Pun L R 54: 136 Ind Cas 559; 
Nandial v. Ourditta Mai. 1902 Pun Re No 99: 
141 Pun L R 1902. See also Jnwahir Lai r. 
Fateh Mahton, 1926 Pat 514 (515): 1926 Pat 
H C C 279: 97 Ind Cas 1: 8 Pat L Tire 9 
[Suit for rent for several years—Suit disposed 
of on a preliminary ground with reference to the 
claim for one year —Held that R 23 did not' 
applv]. See however Harchand and Dayaram v. 
Makund Ram Sukal. (1899) 12 C P L R 119 
<122) [If the decided and the undecided matter 
could be kept apart, then a remand under S 562 
is not absolutely prohibited]. 

(2) Bumvari Lai v. Samman Lai, (1889) 11 
All 488 (489):. 1889- A Vf N 188. 
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where several; questions- have been Raised and decided, the suit canhdt be said 
to be disposed-* on a. preliminary point merely because one or more of the 
issues have not b^ep decided on the, merits but have been disposed of on a pre- 

. ; 1 • < . > kb ■ »J . • ' i • 

liminary point. 3 Thus in a suit for f recovery of arrears of rent and for 
ejectment from attain plots of lsind, 1 ohe of the questions was as to the amount 
payable by: thei plaintiff' as the value of improvements effected, by the defend¬ 
ant on the plaintiff’s land. The trial Court held that the plaintiff should pay 
Ks. 10,000 as decided in a prior \ litigation between the parties. On appeal 
the appellate Court held that the prior decision was not res judicata and 
remanded the case to assess the then value of the improvements.. 1 Held that 
this rule did not apply to the case as the decision of only one of the issues in 
the case and not Of the whole suit was based on a preliminary point. 4 In this 
view the undermentioned decision 5 of the Patna High Court, seems to be open 
ground that it was submitted too late and had thereafter disposed of the suit 
on the merits. The appellate Court remanded the case under this rule on 
the ground that the suit had been disposed of on a preliminary point, though 
as a matter of fact only the question as to the award was disposed of on a 
preliminary point. 

Where a suit has not been disposed of on a preliminary point in the 
sense described above, no remand can be made under this rule. 6 Thus no 
remand can be made under this rule merely because:— 

(1) The lower Court has omitted to decide one or more issues or the 
appellate Court requires certain additional issues to be tried. 7 


(3) See Vemi Reddi v. NalUtppa Reddi , (1920) 
57 Ind Cas 800 (802): 11 Mad L W 611. 

(4) Aft Oendo v. Radhe Mohan, 1932 Lah 219 
(220): 83 Pun L R 54: 136 Ind Cas 559. 

(5) Radha Rant v. Jaladhar , (1917) 37 Ind 
Cas 844 (846) Pat. 

(6) Kalu v. Narayan, 1927 Bora 111 (112): 
29 Bom L R 56: 100 Ind Cas 578; Savitri v. 
Ramji , (1890) 14 Bom 232 (234); Mokund Lai 
v. Uur Bullabh, (1882) 12 Cal L Rep 136 (138); 
Ram Chander Goopta v. Bhagessur Surma , 1864 
Suth W R (Gap) 357 (358); Alt Oendo v. Radhe 
Mohan, 1932 Lah 219 (220): 33 Pun L R 54: 
136 Ind Cas 559; Rahimuddin v. Mnnnu Lai, 
1930 Lah 639 (640) ; Afirun Baksh v. C ha nan 
Din, 1923 Lah 171 (172): 70 Ind Cas 1008; 
Ram Singh v. Kundan Singh, (1916) 36 Ind Cas 
211 (211): 103 Pun L R 1916: 96 Pun W R 
1916; Telu Ram v. Lachhi Ram, 1905 Pun L R 
49; Mehitr Khan v. Ram Nath, 1900 Pun L R 
314; Senab Gul v. Sahib Gnl, 1890 Puu Re 
No 63; Gobind Pershad v. The Afurree Brewery 
Co, 1885 Pun Re No 47; Palani v. Rnngiadas. 
(1909) 1 Ind Cas *746 (746): 32 Mad 83: 4 
Mad L Tim 479; Subha Sasiri v. Bat a chandra 
Sastri, (1895) 18 Mad 421 (422); Munuippah 
Naidu v. Ayyaswamy, (1869-70) 5 Mad II C It 
313 (315) ; Din Daynl v. Ram Sewak , 1927 Oudh 
591 (591): 101 Ind Cas 89. 

(7) Lakhan Singh v. Babu Ram, 1926 All 65 
(65, 66): 23 All L J 880: 88 Ind Cas 1021; 
Kasturi v. Panna Lai, (1916) 36 Ind Cas 245 
(249): 14 All lx J 754: 38 All 520; Majirajba 
y. Maganalal, (1895) 19 Bom 303 (306); Be pin 


Behari Dey v. Midnaporc Ztmindary Co, Ltd, 
1928 Notes 68 (/) : 110 Ind Cas 444; Mansur- 
ali Sarkar v. J amir an Bcwa. 1926 Cal 976 
n*77): 95 Ind Cas 203: 44 Cal L Jour 101; 
Tlira Lai Pal v. Etbar, (1916) 32 Ind Cas 866 
(868): 20 Cal W N 43; Rakhit Mahanta v. 
Puddo Bauri, (1905) 9 Cal W N 54 (56); 
Fuzedun Bibi v. Omdah Bibi, (1868) 10 Suth 
W R (Cr) 469 (471) ; Sultani Ram v. .Ilunna 
Lai, 1930 Lah 181 (182): 123 Ind Cas 542; 
Muhamad Ali v. Jalal Din, 1926 Jour 142 (1): 
96 Ind Cas 44; Tlari Ram v. Firm of Bata Shah 
Lachmi Das, 1925 Lah 480 (480) : 7 Lah L Jour 
351: 26 Pun L R 629; Lalli v. Sain Ditto , 
(1919) 51 Ind Cas 239 (240): 27 Pun Re 1919; 
Ram Sinylt v. Kudan Singh, (1916) 36 Ind Cas 
211 (211): 103 Pun L R 1916: 96 Pun W R 
1916; Atiraj-uddin v. Karim Baksh, 1902 Pun Re 
No 43: 35 Pun L R 1902; Guruswami Pillai v. 
Veerabudhra Thavaikunin, 1926 Mad 695 (697): 
23 Mad L W 540: 95 Ind Cas 325; Chelm-ayya 
v. Lakshmi Devamma, 1925 Mad 171 (171): 79 
Ind Cas 857; Koru Kutty v. YalikathodiyU 
Ifammad, 1925 Mad 169 (170): 78 Ind Cas 1; 
Malyandi Goundan v. Bommrm Poosari, 1923 Mad 
331 (331): 17 Mad L \V 159: 71 Ind Cas 204. 
See Sobharmn v. Ram Pershad, 1929 Naff 63 
(63): 117 Ind Cas 280: 26 Naff L J 44; Dhirap 
sxnyh v. Mt Rato, (1893) 6 C P L R 77 (77, 
78) (Deciding a question of fact on insufficient 

grounds and disposinff of a suit on a preliminary 
point are not c onvertible terms | ; Ifaradhan Afnn- 
dal Afodak v. Jswardas Maruari, (1917) 38 Ind 
(’as 797 (798): 2 Pat L Jour 61 : 3 Pat L W 
258; A nnuji Ram chandra v. Thakubai Datta 
traya, 1929 Bom 175 (176); . 31 Bom L R 208* 
53 Bom 355: 118 Ind Cas 790; Haiku Bhagat 
v. Aghori Mandat, (1917) 38 Ind Cas 641 (642) 
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(2) The lower Court has wrongly rejected certain evidence 8 or the 

taking of additional evidence is found to be necessary. 9 

(3) The lower Court has not recorded the evidence properly. 1 ® ’ 

(4) The lower Court admitted inadmissible evidence. 11 

(5) The appellate Court is dissatisfied with the decision of the lower 

Court 12 or 

(6) The suit was not properly tried. 13 

As to the inherent power of the Court to remand in such cases, see 
Note 10, infra. 


6. Order returning or rejecting plaint whether disposal on pre¬ 
liminary point.—It has been held in some cases that ah order returning a 
plaint for presentation to the proper Court under 0. 7, R. 10 is not a dis¬ 
posal of the suit on a preliminary point within the meaning of 0. 41, R. 23. 
Similarly it has been held in some cases that the rejection of a plaint under 
0. 7, R. 11 does not amount to a disposal of the suit on a preliminary point. 2 
The rationale of these cases would seem to be that a suit cannot be said to be 
disposed of when the decision, in no way affects the rights of the parties. 


(8) Jadu Nath v. Hari Pada, (1897) 1 Cal 
W N 80 (80) (Notes). ,See also Shadden v. 
Finteu, (1867) 7 Suth W R 313 (313); Fida 
Abbas v. Rahim Baksh, (1918) 45 Ind Cas 832 
(832): 5 Oudh L Jour 139; Rochiram Gian- 
chand v. Firm of Kalachand Deumal, 1929 Sind 
159 (160): 116 Ind Cas 586; Dhondo v. Panha 
Lai, (1899) 1 Bom L R 110 (112). 


(9) Ram Samp Sahu v. Ratan Sen Singh, 
(1916) 35 Ind Cas 239 (240) All; Sanpada 
Saha v. Debnath Manded, 1928 Cal 749 (750): 
110 Ind Cas 427. See Mahendra Kumar v. 
Narayani, 1926 Cal 912 (912): 95 Ind Cas■ 170; 
Sadajc Ali v. Safar Ali Sufani, (1920) 56 Ind 
Cas 984 (985) Cal; Subhadra Sundan v. Kan- 
mulla Bepari. (1917) 38 Ind Cas 196 (196) Cal; 
Raghu Nandan Jha v. Jalpa Pattap, (1899) 4 
Cal W N 748 (750); Mahesh Chunder v. Madhub 
Ohunder, (1868) 10 Suth W R 388 (388) : 2 
Beng L R (S N) 13; Kalee Sunkar v. Kisto 
Doolal, 1864 Suth W It (Gap) 296 (297) ; Jebun 
Kissen Roy and Ramjoy Roy v. Dwarkanath Roy 
Chowdhry, 1864 Suth W R 363 (364). 

(10) Ram Gopal Dey v. Raghu Nath Ghoshal, 
(1905) 2 Cal L Jour 496 (497) [Deposition not 
bearing the usual certificate]; Moftea/t 

v. Madhab Chunder, (1870) 13 Suth V. R 85 
(87); Bhagwan Das v. Juvan, 1896 Pun Re 

No 45. 

(11) Pragada Krishnamnui Naidu v.. VflJ/a 

Alula Naidu, (1895) 5 Mad L Jour 82 (84). 

(12) See Mohamed Ashan v. Mahomed Tasin, 
(1868) 9 Suth W R 106 (107); Pirbhu Dud y. 

Ali Khan, 1901 All W N 141 (141 ; 
Muhamad Mujibar Rahman w. Sheikh Jsab Surati 
1928 Cal 546 (547): 32 Cal W N 8 b 7 . 49 UU 
L Jour 1; Qunpat Rao Banka Puri v. Raj Bumar 
Sinah 1922 Pat 575 (577): 1 Pat 639: 67 Ind 
Casf 494; Cmbika v. Ramdhnn, (1869) 11 Suth 

W R 35 (86). 

/, ■> \ Tnaeshar Jha v. Mahtap Singh, 1926 Pat 
:>16 (516T:1926 Pat H C C 302: 96 Ind Cas 
440: 7 Pat L Tim 811; Pericherla SurpflMi/n a 
Raju v. Ganapathi Raju, 1923 Mad 113 (113). 


; Mad L W 593: 30 Mad L Tim 314: 70 Ind 
s 655; Futtehoollah v. Oomdanissa, (1870) 14 
ith W R 69 (70) [Issues not properly settled 
lower Court—No remand to be ordered under 
231: Bibi Kulsoominmssa v. Ram, Prasad, 

22 All 226 (228): 20 All L J 321: 67 Ind 


Note 6. 

(1) Sri Lai v. Kishen Lai, 1891 All W N 165 
(166); Jahan Khan v. Chanda Singh, 1896 Pun 
Re No 59; Paidapati Venkatanarasu v. Yikram 
Kotayya, 1926 Mad 900 (900, 901): 51 Mad L 
Jour 119: 1926 Mad W N 613: 24 Mad L W 
630: 97 Ind Cas 790; Thoppukattu Ramaya 
Goundan v. R Sadagopachariar, (1916) 32 Ind 
Cas 759 (760): 1915 Mad W N 784; Braja Lai 
Mitra v. Upendra Krishna Mitra, (1907) 6 Cal 
L Jour 214 (216). 

(2) Cotton Trading Syndicate Commission 
Agency, Bombay v. Malawa Mai Shiv Ram Das, 
1931 Lah 497 (497): 131 Ind Cas 750: 32 Pun 
L R 409. Confirming Cotton Trading Syndicate 
v. Malawa Mai, 1929 Lah 83 (84): 108 Ind 
Cas 597 and following Tirath Singh v. Ramchand, 
26 Ind Cas 519 (519): 133 Pun L R 1915: 
85 Pun W R 1915. 

(3) See Wahidumnis8a v. Kundanlal, (1913) 
20 Ind Cas 145 (145): 11 All L J 615: 35 All 
427 [Order of dismissal of a suit for• non-appear¬ 
ance of parties—Order set aside by appellate 
Court—First Court directed to hear the case— 
Not a remand order—No appeal]. See also 
Lachrninarain v. Darbari Lai, (1916) 33 Ind Cas 
737 (737): 38 All 357: 14 All L J 347. 

See also S 13 of the Court FeeB Act which seems 
to treat rejection of plaint or memo, of appeal as 
distinct from disposal on preliminary point withia 
O 41, R 23. Baranogore Jute Factory v. Raj 
Kumar Rai, (1909) 1 Ind Cas 785 (786, 787): 
13 Cal W N 724 [Case dismissed as barred by 
limitation, after it was registered—Disposal is on 
preliminary point within R 23. If it had been 
rejected on presentation without being admitted, 
there might be some force in the argument that 
the order of remand of the appellate Court was 
only order admitting plaint and hence not appeal- 
able]. 
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(See S'.-2 (2), Notes 6 and 13.) But in the cases cited below* it has 
been held that even when a plaint is rejected the suit can be said to be dis¬ 
posed of on a.preliminary point. These cases proceed on the ground that as 
the rejection of the plaint precludes the Court from deciding the points arising 
in the case, the suit may be regarded as disposed of on a preliminary point. 

7. Decision of lower Court must be reversed. —No remand can be 
ordered under this rule unless the decision of the lower Court on the preli¬ 
minary point is reversed in appeal. 1 The decision of the lower Court must be 
definitely reversed. Where such is not the case, it is not a good ground for 
ordering a remand under this rule, that the lower Court has decided the issue 
on a wrong view as to the burden of proof, 2 or that the appellate Court is not 
able, on the materials before it, to agree with the findings of the lower Court 3 
or that the appellate Court considers that the lower Court’s finding is not 
supportable on the ground given by that Court but might be supported on 
another ground which requires investigation. 4 But where the finding of the 
lower Court on the preliminary point is definitely reversed by the appellate 
Court, the suit may be remanded under this rule notwithstanding that the deci¬ 
sion of the appellate Court is made subject to a finding of fact which is left to 
be determined by the lower Court. 5 Where the intention to reverse the 
decree is clear, the remand is not vitiated by the mere absence of a formal 
order setting aside the decree. 0 Where the lower Court has decided the suit 
on several preliminary points, the appellate Court should reverse the decision 
on all of them before remanding under this rule. 7 

Under this rule, it is not competent to the appellate Court to affirm the 
decision of the lower Court regarding one part of the suit and remand the suit 
regarding the other part, because, otherwise there would be two final judg¬ 
ments in the same case—a thing opposed to the provisions of the Code and 
because there is only a partial reversal of the lower Court’s decree. s The rule 


(4) Ram Prasad v. S M Sachi Dassi , (1902) 
<> Cal W N 585 (587); Brommo Moyee Debia 
(Jhowdkrain v. Koomodinee Kant Banerjee Chow- 
dhury, (1872) 17 Suth W R 466 (467); Gobind 
r. Baliram, 1930 Nap 295 (296) : 127 Ind Cas 
352; Kanakammn v. Rangachari , (1897) 20 Mad 
25 (29); 6 Mad L Jour 259 [Suit dismissed 
without entering into merits on the ground that 
plaintiff had no cause of action—Disposal is on 
preliminary point]. 

Note 7. 

(1) Dattaji Rao v. NUkanth Rao, (1915) 28 
Ind Cas 485 (486): 17 Bom L R 187: 39 Bom 
352; Maya Ram v. Tulsi Ram, 1926 Lah 184 
(185): 91 Ind Cah 351; Umar Din v. Umar 
Hayat , 1927 Lah 886 (886): 103 Ind Cas 119 
[R 23 did not apply because the appellate Court 
did not give its decision on the two issues that 
had been decided by the lower Court). See also 
Kebul Kishen v. Ambata , (1867) 7 Suth W R 
326 (327); Bonamalee v. Shoroop, (1870) 14 

Suth W R 60 (60). 

• (2) Habibulla v. Lalta Prasad, (1912) 17 Ind 

Cas 94 (94): 10 All L J 190: 34 AH 612. 

(3) Srinivasa Raghava v. Srinivasa Raghaca t 
1928 Mad 1200 (1200): 110 Ind Cas 692. 


(4) Ram Lai v. Tirbeni Sahai, (1913) 26 Ind 
Cas 454 (455) All. See also B-ulaki S inf/It v. 
Jaikishen, (1875) 7 N W P 203 (Trial Court 
holding on one ground that suit was not main¬ 
tainable and dismissing same—Appellate Court 
holding that suit was not barred on that ground 
but was barred on another ground— Held, remand 
was not proper]. 

(5) Tricamji Dambji and Co v. Virji Kanji, 
1923 Bom 142 (145): 24 Bora L R 820: 67 Ind 
Cas 965. 

(6) Lai Ram Saran Lai v. iVem Narain Singh, 
(1902) 6 Cal W N 326 (327). 

(7) Agent, Bengal Nagpur Railway v. Behuri 
Lal t 1925 Cal 716 (720): 29 Cal \V K 614: 52 
Cal 783: 90 Ind Cas 426; Raisingi v. Balcant- 
rao, (1887) 11 Bom 663 (665). 

(8) Mahesh Prasad v. Ranjar Singh , (1905) 
27 All^ 163 (165): 1904 All W N 202: 1 All 
L J 503; Ganu Ananteshat v. Gann Uahadev, 
(1907) 9 Bom L R 966 (967); Madhub Chunder 
v. Ram Dyal, (1867) 8 Suth W R 303 (303); 
Kapurui v. Mangal, 1908 Pun W R 149; Khan 
Mahomed v. Jalal-ud-dim , 1892 Pun Re No 3 - 
Manga v. Musst Gurjan, 1877 Pun Re No 82. ’ 


0141, R<23, 
Notes 
6—7. 
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7-10, 


0.41, R.23, contemplates that tile whole case, -except as to ^ the preliminary? point. is 

Notes remanded to the lower Court. J Hence where the appellate-. Court hot'only ! 

reverses the decision of the lower-Court on the preliminary point but also gives ; 
its findings on other issues in the case excepting one, it should not remand the : 
case under this rule for the decision of that single issue but may remit it to the 
lower Court for a finding under R. 25. 9 ,, ^ 

8. “The appellate Court may, if it thinks fit, by order remland theo 

case”. —These words show that the appellate Court is not bound to remand - 
a suit under R. 23 merely because the circumstances of a case fall within the-.; 

provisions of the rule: it may either do so or proceed under R. 24 or R. 25- r '< 

The question is one of discretion. 2 • 1 

9. “And may direct what issue or issues shall be tried in the case”.— 
This rule does not enable the appellate Court, while remanding the suit for 
trial de novo to direct that one of the essential issues in the case should be' 
omitted 1 : for the rule contemplates that the whole suit except with reference ^ 
to the preliminary point should be remanded to the lower Court. But if any 
limits are imposed by the appellate Court in remanding a case, the lower Court 
has no power to travel beyond those limits. (See Note 30, Point 4.) In an 
old case decided under the Code of 1859 it was held that an appellate Court 
cannot remand a case for re-trial with instructions to frame new issues? See 
also Note 27. 

10. Inherent power of remand.—It is now settled law in all the High 

Courts except the Allahabad High Court that in cases not falling wit in e 

scope of 0. 41, R. 23 an appellate Court has an i f\ erent ^°^ e ^ f 
justitiac to remand a case for re-trial. 1 In the Allahab ad High Court,^ie 


(9) Eallu v. Ragirath Lai, (1917) 40 Ind Cas 
58 (59) All. 

Note 8 . ... 

(1) Ramyad Misra v. Thakur Mifra, 1859 All 

W N 2 (3); Ghanshyamdas v. Hardey (191b)- 
I ml Cas 380 (386): 2 Oudh L J 562; Oopt Mai 
v. Jshar Das, (1918) *6 Ind Cas 554 (554). a 8 
Pun L R 1918: 134 Pun l W R 1918, Bandi 
Subbayya v. MadalapaUi Subbanna, ( 1878 -auj a 
Mad 96 (98) : 5 Ind Jnr192. See also Somu 
Ayvar v. Ghellia PiUai, 1929 Mad 718 (720). 

1929 Mnd W N 74: 80 Mad L W 230: 119 Ind 

Cas 43. 

(2) See Abdullah Khan v. Mutum.mail 

STJ 538? 4 

822 [In this case the remand was held to De 
unfair to the parties]. 

Note 9. „ M T , 

(1) Sadak Ali v. Safar Ali, ^ 920 ) 56 Ind 

Cas 984 (985) Cal. See also Pa™?™™ £ 

Oanapathy, 1923 Mad 113 (118):/ MadW 
593: 7 30 Mad L Tim 314: 70 Ind Cas 655. 

(2) Ohunder Nath v. Ramanath, (1864) 1 Suth 
W R 69 (70). 

Note 10. 

11) \aroltam Rajaram V. if ohanlal, (1912 )17 
Ind Cas 891 (892) : 14 Bom L R 1154: 37 Bom 
289; Jethalal Gvrdhar v. Varaj Lal, 1922 
267 (270): 46 Bom 184: 23 Bom L K 

Ind Cas 478; Umesh ec J*L 

tary of State, 1925 Cal 1157 (1159). .87 Ind. 


Cas 575; Jnarendra Mohan ‘ f 7 *gg tt 7 B 1 Jv.^I 
fullananda Goawamy 1928 Cal 812 (»MJ • 
r«l W N 101: 106 Ind Cas 542, Agent, d a 
Railway v. Brtorf Lai, 1925 Cal 1 716i (717): 29 
o i iir vr Ail. 150 Pal 783: 90 Ind Cas 42b; 

S® \Sh 6 i^Tam Nath 1923 Cal 385 (386): 

Cal 279 (279) : 80 Ind Cas 172; Atul Ohandra 
Seal v. Sheikh Kobadali, (1921) 64 Ind Cas 436 
( 437 ) Cal; Radha Santa v. Pralash Ohandra, 
M921) 64 Ind Cas 599 (601) Cal; Mwrt v. 
Vilhnl Nath, (1919) 52 Ind Cas 9 85 ( 986 ) : 29 
n Q i t Trmr 419’ Bcjoy Krishna v. Jibon K'nsriTUi, 
??918) 46 Ind ’Cas^ 333 (334) : 27 Cal L Jour 
596* Qhaznavi v. Alla/iaiad Bank, (1917) 41 
Tnd Cas 598 (600): 21 Cal W N 877: 26 Cal 
L Jour 49 : 44 Cal 929 F B; Susthir Bala. Dut 
v Ohandra Kumar alias Akhoy. Kumar Batta- 
charjee ( 1916) 36 Ind Cas 813 (813) Cal; Rosa 
w Scriven, (1916) 34 Ind Cas 235 ( 243 ): 20 
Cal W N 1192: 43 Chl 1001; Meah TJz*r A.l\ V- 
Sauai, (1916) 32 Ind Cas 791 (792, 793): 20 
Cal W N 547: 43 Cal 938; ManmathaNath . . 

Krishna Parmada, (1916) 32 Ind Cas 906 (907 
Cal; TJpendra Chandra v.. ShaikhSobhan, (191U 

11 Ind*Cas 183 (183): 15 Cal L Jour 6; Tohra 
Bibi v. Zabeda, (1910) 7 Ind Cas 75 (78 79) • 

12 Cal L Jour 368; Dhanxram v. Bhagxrath, • 

(1895) 22 Cal 692 (713) ; Bafto- 

dur v. Thakuram Darxao Kuar, (1878) 3 Lai 
645 (653): 3 Sar 769: 3 Suther-,472: 2 Ind 
Jour 67: R & J 47 P Cr Earnam Jnda'J 
1932 Lah 311 (311): 83 p “ n ^ B 285. 138 . 
Ind Cas 202; Parmapand v. Bashir Ahmad, iwou 
Lah 224 (225): 31 Pun L R 60: 11 Lah L 
Jour 507; 122 Ind Cas 473; MS°hd)Jiv.Moham 
mad Sarwai, Khan, 1926 (116). 9 
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point' is .unsettled 2 Under the previous Code there was a section, viz., S. 564. 
which ‘ prohibited: the appellate : Gourfc fbom making a remand > except as pro¬ 
vided by S.. 562 (0..41, ; R. 23).? This section was found'to, : -be extremely, 
embarrassing in practice as for instance, when the appellate Court felt a re¬ 
mand to be urgently needed in view of the amendment of the plaint or the 
addition of new parties. The repeal of this section in the present Code 
leaves the way open for remand in such cases, 4 although the Legislature has 
thought it safer not to formally enact that the appellate Court has power, in 
cases not covered by R. 23 to remand. 5 

But the inherent power of remand should not be exercised except when 
it is clearly necessary for the ends of justice to do so. 1 ’ W hen there is any 


Note 10- 



L Jour 543: 106 Ind Cas 842: 29 Pan L R 300; 
Bahai v. Swain, 1927 Lah 480 (481): 9 Lah 
L Jour 268: 103 Ind Cas 854: 28 Pun L R 
679; Bhup Singh v. Prem Singh, 1924 Lah 362 
(363): 5 Lah L Jour 384: 76 Ind Cas 496; 
Mt TJmri v. Shah Mahomed, 1924 Lah 36 (37): 

5 Lah L Jour 269: 74 Ind Cas 497; Thirukaval 
Ohetty v. Karia Goundan, 1930 Mad 72 (73): 
119 Ind Cas 466; Balia Mallayya v. Peddi 

Veerayya, 1927 Mad 335 (336): 52 Mad L Jour 
90: 25 Mad L W 198: 38 Mad L 

Tim 15: 10U Ind Cas 135; Subbe Goun¬ 
dan v. Krishna muchari, 1922 Mad 112 

(114): 1922 Mad W N 269: 15 Mad 

L W 537: 42 Mad L Jour 372: 45 Mad 449: 
30 Mad L Tim 217: 68 Ind Cas 869; Venkata 
Subbuniyiidu v. Zamindar of Nuzvid, (1921) 60 
Ind Cas 609 (609): 12 Mad L W 667; Ananthappa 
v. Rnmanathan, (1919) 53 Ind Cas 417 (419): 
10 Mad L W 359: 37 Mad L Jour 536; Antoni 
v. Ramiikrishnnyyii, (1916) 31 Ind Cas 263 

(263) : 2 Mad L W 1034; Jambalayya v. Rajamma, 
(1912) 15 Ind Cas 859 (8G0): 1912 Mad W N 1000: 
24 Mad L Jour 512: 36 Mad 492; Kuppelan 
v. K X Kunjuvulli. (1911) 9 Ind Cas 790 (790): 
(1911) 1 Mad W N 199: 9 Mad L Tim 373; 
M an in )i ini X a id it v. M Ayyasu-ami Mudali, (1869- 
70) 5 Mad H C R 313 (315); Ram Dutta 

Shankarlal v. Punamchand, 1927 Nag 192 (192): 
101 Ind Cas 281; Ftf/ioba v. Woman, (1917) 
42 Ind Cas 304 (304) Nag; Sheik Farzand Ali 
v. Ekadaahi, 1923 Oudh 177 (179): 26 Oudh 
Cas 10: 10 Oudh L J 36: 73 Ind Cas 591; 
Ram Sewak v. Musammat Ram Dei, (1908) 11 
Oudh Cas 264 (266) ; Brijmohan Pathak v. Deo- 
bhanjan Pathak, (1920) 58 Ind Cas 664 (664): 
5 Pat L Jour 146; Bibi Aziz Fatima v. Syrd 
Shah Khairat Ahmed, (1920) 58 Ind Cas 444 
(445); 2 U P L R (Pat) 48: 1920 Pat II C C 
222; Musst Suritra Kuar v. Bain Kair, (1920) 
57 Ind Cas 561 (563): 5 Pat L Jour 410: 1 
Pat L Tim 702: 1921 Pat H C C 17; Bishnu 
Dutt v. Ramji, (1920) 56 Ind Cas 834 (837): 
2 U P L R (Pat) 136; Raghunandan v. Jadu- 
nandan, (1918) 43 Ind Cas 959 (960): 3 Pat 
L Jour 253: 4 Pat L W 450; Ashrof v. Mordnn. 
1924 Rang 177 (178): 1 Rang 656: 79 Ind 
Cas 482; Krishna Sahoo v. Maung Po Than, 
1930 Rang 188 (189): 127 Ind Cas 598. See 
also Shcr Khan v. Bahadur Singh, 1904 Pun Re 
No 91: 5 Pun L R 1905; Gokul Prasud v. Ram 
Kumar, 1922 All 254 (256): 44 All 176: 64 
Ind Cas 878: 19 All L J 971 [High Court as 
highest appellate Court has wider powers of re¬ 
mand, in virtue of its powers of superintendence, 
than District Courts!; Promodini Ghow- 
dhurani v. Banga Chandra Datta, (1911) 9 Ind 
Cas 306 (307) Cal; Rabin Chandra Tripoli v. 
Pran Krishna Dey, (1913) 20 Ind Cas 39 (40): 
18 Cal L Jour 613: 41 Cat 108. 

(2) TJmmc Khair v. Aziz Ali, 1922 All 47 
(48): 80 Ind Cas 183 [Inherent power exists]; 
Durgo Dihal v. Anoraji, (1894) 17 All 29 (31, 32, 

C.P.C.—368 


33): 1804 All W N 190 [Inherent power exists]; 
Gokul Prasad v. Ram Kumar, 1922 All 254 (256) : 
44 AU 176: 64 Ind Cas 878: 19 Ail L J 971 
[The question is unsettled] ; Ilabib Bakhsh v. 
Baldeo Prasad, (1901) 23 All 167 (173): 1901 
All W N 39 [Though case not covered by O 41, 
R 23, appellate Court can remand in order to 
give effect to other provisions of the Code, e.g 
when plaint is ordered to lx* amended or when 
now parties are added/— But there is no power 
rx tip in to justitwe to order remand]. See now the 
amendment bv the Allahabad High Court to O. 43, 
R. I (if). 

(3) Ganga Prasad v. Lai Bahadur, (1895) 17 

All 117 (120): 1895 All W N 21; Nanabhai 
Narotamdas v. Ramshet Govind Shet , (1869) 6 

Bom H C R A C 156; Mudun Mohun Poddar 
v. Bhoggomanto Poddar, (1882) 8 Cal 923 (926); 
Lala Shoobh Narain v. Narsingh Narain, (1873) 
20 Suth W R 148 (149); Aziman v. Bhuria, 

1908 Pun Re No 138; 213 Pun W R 1908; Dhanu • 
lal v. Nathuram, (1890) 3 C P L R 131 (132). 

(4) Narottam Rajaram v. Mohan Lal, (1912) 17 
I ikI Cas 891 (892): 14 Bom L R 1154: 37 Bom 
289. 

(5) See Notes on clauses, report of the Select 
Committee. 

(6) Sasi Mukhi Dasi v. Abinash Chandra 

Holder, 1922 Cal 279 (279): 80 Ind Cas 172; 
Rat Bishun Dutt v. Ramji Prosad, (1920) 56 Ind 
Cas 834 (837): 2 U P L R (Pat) 136; Bejoy 
Krishna v. Jib an Krishna Ganguly, (1918) 46 

Ind Cas 333 (334): 27 Cal L Jour 596; Radha 
Kant Das A nnak v. Prakash Chandra Dutt, 
(1921) 64 Ind Cas 599 (601) Cal; Raghunandan 
Singh v. Jadunandan Singh, (1918) 43 Ind Cas 
959 (960): 3 Pat L Jour 253: 4 Pat L W 

450; Ghuznavi v. Allahabad Haul, (1917) 41 

Ind Cas 598 (600): 21 Cal W N 877: 26 Cal 
L Jour 49: 44 Cal 929; Sobharatn v. Ram- 
prasad , 1929 Nap. 63 (64): 117 Ind (’as 280: 
26 Nag Ij R 44; 3 ft Sahibji v. Mohammad Sar * 
tear Khan , 1928 Lah 116 (116): 9 Lah L Jour 
543: 106 Ind Cas 842: 29 Pun L R 300; Ram 
Payara Mai Mulchand v. Sant Ram, 1932 Lah 
443 (443): 33 Pun L R 487: 139 Ind Cas 
126 ; Mani Mohan v. Ram Turan, (1916) 33 Ind 
(’as 329 (330): 43 Cal 148; Keonaram Man dal 
v. Asimaddi Malla Karikar, (1918) 43 Ind Cas 
815 (816) Cal; Doorga Prasad Singh v. Doorga 
Konuari , (1879) 4 Cal 190 (204, 205): 3 Cal 
L Rep 31: 5 Ind App 149: 3 .Sar 827: 3 Suth 
540: 2 Ind Jur 650: 2 Shonie L R 21 P C; 
Qangaram v. Silaram, (1902) 6 Cal W N 698 
(702) [Suit for mesne profits for three years by 
one brother against another for enjoying certain 
lands including plaintiff’s share in them—Court 
instead of deciding the amount of mesne profits, 
dtriding that enjoyment of whole property should 
be given to the plaintiff for the next three years. 
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0.41, B.23- specific provision of the Code which would meet the necessities of the case 7 
Notes or when the circumstances are such that the appellate Court can itself dis- 

10 - 11 . pose of the case 8 (see 0. 41, Rr. 24 to 29) no remand should be ordered. 

A remand should not generally speaking be ordered when the defect in the 
proceedings has been due to the negligence or default of the party who asks 
for remand. 0 

See the amendment of this rule by the Madras High Court. 

11. Grounds of remand. —Subject to the general principles stated in 
Note 10 supra Courts have an inherent power of remand in the following, 
among other cases:— \ • • 

(1) When the appellate Court directs an amendment of the plaint, 1 
or the addition of fresh parties. 2 


On appeal to Privy Council, their Lordships re¬ 
fused to remand the case, as substantial justice 
was done to the parties though somewhat in a 
rough way]. See Narottnm Rajaram v. Mohan- 
lal Kahandas, (1912) 17 Ind Cas 891 (892): 14 
Bom L R 1154: 37 Bom 289. 


(7) Ghuznavi v. The Allahabad Bank, Ltd, 
(1917) 41 Ind Cas 598 (600, 601, 602, 604, 
605): 21 Cal W N 877: 26 Cal L Jour 49: 44 
Cal 929; Mallappa v. Alagiri, 1931 Mad 791 
(792): 60 Mad L Jour 475: 1931 Mad W N 
710: 133 Ind Cas 205; Radha Santa v. Prakash 
Chandra, (1921) 64 Ind Cas 599 (601) Cal; 
Afa On Meo v. Jfa Pa, (1920) 56 Ind Cas 255 
(256): 3 U B R 198; Rajani Kant Saha v. 
Rajendra Kumar Bose, 1925 Cal 274 (275): 82 
Ind Cas 663; Nand Lal v. Baij Nath, 1926 Lah 
537 (538): 95 Ind Cas 169. [Case not to be 

remanded when appellate Court can follow the 

procedure laid down in Rr 24 to 29 of 0 41]; 
Maharaja of Bobbili v. Zamindar of Salur, (1919) 
49 Ind Cas 750 (750) Mad [Case should not be 
remanded when appellate Court may follow the 

procedure laid down in Rr 24 to 29]; Eachi 
Raghurainiah v. Vajjala Mahalakshamma, (1909) 
4 Ind CaB 1062 (1062): 6 Mad L Tim 273; 
Mafjizuddin Bepari v. Jaluluddin, 1928 Cal 748 
(748) : 110 Ind Cas 448; Seshan Pattar v. Seshan 
Patlar, (1900) 23 Mad 447 (448); Ahmad 

Bakhsh v. Saira Bibi. (1912) 15 Ind Cas 3 

(5) All; Euromohan Mookerjec v. Ranee Labun, 
(1864) 1 Suth W R 6 (7) [Remand not allow¬ 
able merely because Judge wanted further evi¬ 
dence]. See also Narayan Bhat Bhimbhat Joshi 
v. Aklcubai Manohar Bhat Joshi, (1916) 33 Ind 
Cas 576 (577): 18 Bom L R 27; Nundknmar 
Banerjec v. Barry, 1 Hay 260: Marsh 121. 


(8) Nurayanbhat Bhimbhat Joshi v. A fc fcub<n 
Munoharbhat Joshi, (1916) 33 Ind Cas 576 (577) : 
18 Bom L R 27; Narottnm Rajaram v. Mohanlal, 
(1912) 17 Ind Cas 891 (892): 14 Bom L B 

1154: 37 Bom 289; Rupa Shah v. lrshad All, 

(1912) 16 Ind Cas 847 (848): 180 Pun L R 

1912; 234 Pun W R 1912; Tilloomal Jessomal 
v. Harbhagwandas, 1924 Sind 134 (136) : 76 Ind 
Cas 309: 18 Sind L R 306; Maharaja of BobbUi 
v Zamindar of Salur, (1919) 49 Ind Cas 7o0 
(750) Mad; Subbe Goundan v. Knshnamnchar t, 
1922 Mad il2 (114): 1922 Mad W N 269 : 15 
Mad L W 537: 42 Mad L Jour 372: 45 Mad 
449: 30 Mad L Tim 217: 68 Ind Cas 86.), 

Priya Nath Manna v. Official Trustee of Bengal, 
1928 Cal 43 (44): 105 Ind Cas 133; Jagannath 
l Marik (1916) 86 Ind Cas 241 (242 243): 
12 Nag L R 126; Shiam v. Banarsx 1922 All 
192 (193): 20 All L J 258: 66 Ind Cas 866 
I Appellate Court cannot after finding on facts 
remand the case to the lower Court to pass a 


decree in accordance with that finding]. 

(9) Jatindsa Mohan Chakravarthi v. Bijoy 
Chand Mahatab, 1924 Cal 396 (397): 71 Ind 
Cas 284; Ramachandra Bahadur v. Abeda Eha - 
turn, (1919) 53 Ind Cas 562 (563) Cal; Nobbo 
Lal v. Odharanee, (1865) 3 Suth W R 5 (6) ; 
Bishen Dutt v. Ramji Prasad, (1920) 56 Ind 
Cas 834 (838): 2 U P L R (Pat) 136; Afewa 
Lal v. Behari Lal, (1870) 14 Suth W R l9o 
(196) [Deliberate undervaluation—Remand re¬ 
fused] Angopuru r. Meah Bibi, (1868) 10 Suth 
W R 207 (207) [Suit undervalued case not re¬ 
manded]; Ghulam Abbas v. Sultanshah, 1929 
Lah 444 (446): 30 Pun L R 93: 116 Ind Cas 
180; Ram v. Qaman Ram, 1923 Lah 645 (646): 
82 Ind Cas 91 [Remand in order to enable plain¬ 
tiff (appellant) to ascertain whether or not a 
demand was made within three years of the insti¬ 
tution of the suit which would save limitation 
was refused]; Secretary of State for India 
Ananda Mohan Roy, 1921 Cal 661 : 

Cal L Jour 205: 66 Ind Cas 287 [Prolonged 
trial—Remand merely for enquiring if there is 
any evidence is improper]. 

Note 11. 

(1) Sheo Prasad v. Nawal .Kw/we, (1929) 118 
lad Cas 871: 27 All L J 487: 1929 Notes, 9 
if) rPlaintiff was ordered to pay the costs in¬ 
curred till then]; Venkata Badhaknshim Rao v. 

Venkata Rao, 1925 M ftd 229 (22 „ 9 ^ \ f 47 , 

Tour 552: 20 Mad L W 711: 35 Mad L Tim 
135: 1924 Mad W N 922: 84 Ind Cas 965: 48 
Mad 713: Antoni v. Ramakrtshnayya, (1915; ol 
Ind Cas 263 (263): 2 Mad L W 1034; Man - 
rnatha Nath Bose v. Krishna Pramada Dasx, 
( 1916 ) 32 Ind Cas 906 (907) Cal; Vaithdmgam 
PiUai v. Kandasami PUlai, 1931 Mad 1 (2): 33 
Mad L W 210: 60 Mad L Jour 713: 132 Ind 
Cas 311 [In this case, an amendment altering 
the fundamental character of the suit was refused 
to be allowed]. 

(2) Antoni Juas Prabhu v. Ramakrishnayua, 
(1915) 31 Ind Cas 263 (263): 2 Mad L W 
1034; Mihin Lal v. Intiaz Ali, (1896) 18 All 
332 (333): 1896 All W N 91; Shankar v. 
Bax Divaji, (1920) 57 Ind Cas 625 (*> 25 >: “ 2 
Bom L R 771; Vzir Ali v. Savai Behara, (Wifi) 
32 Ind Cas 791 (793): 20 Cal W M[547: 43 
Cal 938; Jadab v. Anath, (1910) 5 Ind Cas 998 
(999): 37 Cal 171; Vpendra Chandra v. Shaik 
Sabhan, (1911) 11 Ind Cas 183 (184): 15 Cal 
L Jour 6; Tohra Bibi v. Zabedhakhatoon, (1910) 

7 Ind Cas 75 (78, 79): 12 Cal L Jour 368; 
Anath Bandhu Dutta v. Aisali Namadas, 1920 
Cal 1076 (1077): 43 Cal L Jour 601: 97 Ind 
Cas 188. 
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(2) When the appellate Court finds that the suit is bad for mis¬ 

joinder of parties and causes of action. In such a case the 
appellate Court may remand the case and direct the lower 
Court to return the plaint for amendment. 3 

(3) When the lower Court has dismissed a suit on the ground that 

the suit has been brought in the name of the wrong person as 
plaintiff 4 or defendant. 5 

(4) When the lower Court has misunderstood the whole ease*' and 

when the suit has been disposed of on an erroneous issue. 7 

(5) When the lower Court has failed to determine material issues in 

the case. 8 

(6) Where a suit has been dismissed for default instead of being 

tried on the merits as it ought to have been. 9 

For other instances, see the following cases. 10 


(3) Rajit Ram v. Eatesar Nath, (1896) 18 

All 396 (399): 1896 All W N 102; Lingammal 
v. Chinna, (1883) 6 Mad 239 (245): 7 Ind Jur 
244; Salima Bibi v. Shaikh Muhammad, (1896) 
18 All 131 (141): 1896 All W N 2. But see 
Mithai v. Hasan Ali, 1930 All 863 (864): 128 
Ind Cas 827 [When the lower Court has tried 
the suit and dismissed it on the merits, it would 
be unfair to the defendants to direct a remand 
on the ground of misjoinder]. 

(4) Habib Baksh v. Baldeo Prasad, (1901) 23 
All 167 (173): 1901 All W N 39; Thakur Raghu- 
nathji v. Shah Lai Chand, (1897) 19 All 330 
(331): 1897 All W N 75. 


(5) Agent, Bengal Nagpur Railway v. Behari 
Lai, 1925 Cal 716 (717): 29 Cal W N 614: 52 
Cal 783: 90 Ind Oas 426. 


(6) Ohunder Monee v. Modhoo Deg, (1875) 
23 Suth W R 166 (167); Hurish v. Hurish, 
(1876) 25 Suth W R 325 (326); Raghuraj Singh 
v. Mt Majid-un-nissa, 1925 Oudh 692 (692): 87 
Ind Cas 950; B ha-wan v. Madan Mohan Lai, 
(1916) 35 Ind Cas 41 (42): 14 All L J 734: 
-38 All 533; Brij Indar Singh v. Kanshi Ram, 

i? 17 t P t 0 ,58: 42 1,1,1 (:,ls 4:i (48. 49): 33 
Mad L Jour 486: 22 Mad L Tim 362: 6 Mad L W 
o<)2: 126 Pnn W R 1917: 15 All L J 777: 19 
Bom L R 866: 3 Pat L W 313: 26 Cal L Jour 
o72: 104 1*1111 It,. 1917: 1917 Mud W N 811- 

22 t W , N 169: 127 L R 1917: 45 Cal 

94: 44 Ind App 218 P C; Juggurnath v. Rajah 
Chutter Naram, (1871) 17 Suth W R 409 (410)- 
Luchman v. Jogul Kishore, (1868) 3 Agra 99.’ 

(7) Guru Prasad v. Rus Mohan. (1878) 1 Cal 
L Rep 431 (433). 


(8) Bhup Singh v. Prem Singh, 1924 Lah 362 
o>3): 5 Lah L Jour 384: 76 Ind Cas 496; 
Nichhabhai Pragji v. Isse Khan , (1864-66) 2 Bom 
H C it 297; Mora Jo*hi v. Ramrhandra, (1891) 
15 Bom 24 (26) ; Ishan Chandra Banerjee v. 

Ilrishikesh Biswas, (1917) 42 Ind Cas 550 (552) 
Cal; Muhammad v. Ibrahim , (1866-68) 3 Bom H 
C R A C 160; Ajuram v. Kusaji, (1866-67) 4 
Bom H C It A C 43; Shto v. Jferhun, (1874) 22 
Suth W R 31 (32) ; Karri Bapanna v. Sunkari 
Yerramma, 1923 Mad 718 (718): 45 Mad L Jour 
324: 18 Mad L W 49: 1923 Mad W N 452: 74 
Ind Cas 218: 33 Mad L Tim 46; Radha Kishen 
v. Bakhtawar Lai, (1866) 1 Agra Rev 1; Luchee 
Ram v. Mahnni Ram. (1866) 1 Agra 10. 


(9) Patinhare v. Tellur Krishnan , (1903) 26 
Mad 267 (268); Badam v. Nathu, (1903) 25 
All 194 (195): 1903 All W N 6. But see Am- 
rito Lai Mukcrjee v. Ram Chandra Roy, (1902) 
29 Cal 60 (62) [No appeal being open from an 
order of dismissal for default the appellate Court 
has no power of remand in such a case]. 

(10) Jetha Lai v. Varaj Lai , 1922 Bom 267 

(270): 46 Bom 184: 23 Bom L R 769: 63 Ind 
Cas 478 [Erroneous refusal to grant adjournment 
—Case remanded]. Vemula Jambalaya v. Is kata 
Rajamma, (1912) 15 Ind Cas 859 (860): (1912) 
1 Mad W N 1000; 24 Mad L Jour 512: 36 Mad 
492 [No regular hearing of the matter by the trial 
Court—Evidence on which disposal was made was 
not placed on record—Procedure irregular that 
order for complete retrial was thought to be re¬ 
quired): Ahmad Mirza Khan v. Uira Lai, 1899 
Pun Re No 23 [Suit on bond executed by defend¬ 
ant—Trial Court finding that defendant was not 
minor and guardian ad litem was not necessary— 
Case tried on other issues and suit dismissed—Ap¬ 
peal—Appellate Court finding that defendant was 
minor and remanding case for trial after appoint¬ 
ing guardian ad litem — Held, that under S 444 
|0 32. R 5 (2)] appellate Court might set 

aside the proceedings and remand); Shib Pershad 
Pattuck v. Nubo Kishen Mookcrjee, (1872) 17 
Suth \V R 446 (447) | Case remanded where suit 
was decided without the plaintiff being given fair 
opportunity of knowing the line of defence he had 
to meet]; Lochun Singh v. llet N a rain Singh, 
(1875) 24 Suth W R 232 (232) [On account* of 
the inefficiency of the legal advisor of the plain¬ 
tiff. witnesses were not properly examined and 
oral evidence fell short of the requirements 
of S 63 of Evidence Act—Case remanded) ; Jogc • 
shur v. Doolun Rae, (1870) 2 N W P 183 [Suit 
decided without framing any issues—Case remand¬ 
ed): See lira jo Rath Sen v. Soorja Kant Sen, 
(J876) 25 Suth W R 276 [Mere occasional obscurity 
in judgment of lower Court is not a proper ground 
for remand); Narpnt Rai v. Devi Das, (1912) 14 
Ind Cas 379 (380): 17 Pun \V R 1912: 240 
Pun L R 1912 [Order passed on an application, 
without hearing objection of other party); Thakur 
Shere Bahadur Singh v. Thakurain Dariao Knar, 
( 1877-78) 3 Cal 645 (653): 3 Sar 769: 3 

Suther 472: 2 Ind Jur 67: R & J 47 P C [Lower 
Court had not considered the evidence on cer¬ 
tain point—Privy Council, because of its imper¬ 
fect acquaintance with the facts of the case, pre¬ 
ferred to remand the whole case to framing issues 
itself). 


0.41, R 23, 
Note 11. 
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Notes 
12-14. 


12. , Wrong onus of proof. —Where the trial Court .has, thrown the 
burden of proof on the wrong party, the appellate Court, may if necessary, 
remand the case for re-trial. 1 But where the error in casting the burden of 
proof has not affected the evidence produced on either side-and both parties 
have given all the evidence that they had, the question of burden of proof 
becomes immaterial and no remand can be ordered purely because the lower 
Court has wrongly cast the onus of proof. 2 

13. Exclusion pf evidence, —An erroneous exclusion of evidence by 
the lower Court may b'e a good ground for remand under the inherent power 
of the Court. 1 Similarly the failure to give a party an opportunity to pro¬ 
duce evidence will be a good ground for remand. 2 So also, where the appel¬ 
late Court is unable, on the materials before it. to decide the case, it may 
remand the case for retrial after taking fresh evidence. 3 

14. Basing decision on inadmissible evidence.—Where the lower 
Court’s judgment is vitiated by the admission of inadmissible evidence, the- 
case may be remanded for re-trial under the inherent power of the Court. 1 
But a remand is not necessary if the finding of the lower Court is amply 
supported by the other evidence in the case. 2 


Note 12. 

(1) Partap Narain Singh v. Ram Kumar Singh, 
1926 All 453 (454): 24 All L J 513: 94 Ind 
Cas 944; Sohna Hal v. Budh Mai, 1927 Lab 148 
(149): 99 Ind Cas 4; Modadugu Perayya v. 
Peroli Yaikayamma, 1924 Mad 770 (771): 34 
Mad L Tim 201: 47 Mad L Jour 14: 19 Mad 
L W 627: 79 Ind Cas 899; Oolind Ram v. 
Suraj Kuar, (1914) 24 Ind Cas 470 (472): 131 
Pun L R 1914: 114 Pun W R 1914; Ram Rao 
v. Kuttiya Goundan, (1916) 34 Ind Cas 294 
(297): 3 Mad L W 331: 19 Mad L Tim 275: 
30 Mad L Jour 514: 40 Mad 654. 

(2) Bando Subrao v. Jambu Tavnappa, (1910) 
7 Ind Cas 986 (986, 987): 12 Bom L R 801; 
Sop also Goivurdhun v. Jlarlal Ramsukh, 1923 
Nag 62 (03): 09 Tnd Cas 541; Ramyad Misra 
v. Thakur Misra, 1899 All W N 2 (2) [First 
Court laying onus of proof on defendant and de¬ 
creeing suit as defendant declined to produce any 
evidence—Appellate Court laying onus on plaintiff 
and dismissing suit—Appeal to High Court High 
Court holding that onus was on defendant and 
setting aside decree dismissing suit—Defendant 
not entitled to remand as ho had an opportunity 
of producing evidence and had declined to do soil 
Sahdeo Narain v. Kusum Kumari, (1918) 46 Ind 
Cas 929 (936) Pat. 

Note 13. 

(1) Secretary of State v. Ananda Mohan Roy, 
1921 Cal 661 (672): 34 Cal L Jour 205: 66 Ind 
Cas 287; Ganga Singh v. Lachman Singh, (1011) 
10 Ind Cas 441 (441) All [Evidence of defendant 
not taken—Case remanded]; Gorachand v. Basan- 
ta Kumar, (1911) 12 Ind Cas 684 (686): 15 
Cal L Jour 258 [Important questions disallowed— 
Opportunity to produce evidence not given Case 
may be remanded]; Venkamma v. Oopara,u Per¬ 
tain, 1928 Mad 991 (992): 1928 Mad W N 164: 
112 Ind Cas 1 [Court has inherent power to 
remand case for reception of evidence rejected 
by the trial Court]; SusthirBala Dutt V. Akhoy 
Kwnar Bhuttacharjee, (1916) 36 Ind Cas 813 
(813) Cal [Important questions disallowed—case 
may be remanded]; Subbe Goundan v. Kiyhnama- 
rhari. 1922 Mad 112 (114): 1922 Mad W N 
•>69: 15 Mad L W 537: 42 Mad L Jour 372. 
45 Mad 449: 30 Mad L Tim 217: 68 Ind Cas 


869 [Where, owing to improper or defective en¬ 
quiry in lower Court, where for e.g., relevant docu¬ 
ments are not admitted or material witnesses have 
not been examined, and the appellate Court is not¬ 
in a position to adjudicate finally upon matters 
in dispute remand may be ordered under S 151 
if necessary to meet ends of justice]. See Nukant 
Ohuckerbutty v. Sheo Narain Koonwar, (1867) 8 
Suth W R 276 (277) [Party probably misled by 
the action of the Court into not giving evidence 
fullv—Case may be remanded]. See also Vela- 
yappa Ohetty v. Nellayya Ptilai, (1911) 10 Ind 
Cas 675 (676) : 9 Mad L Tim 317 [When ground 
on which an appellate. Court declares a document 
admissible has arisen subsequently to disposal of 
the suit by lower Court, order of remand may be 
made under O 41, Rr 23 or 33 of tho C P C oi 
1908]. 

(2) Brojo v. Protab, (1874) 22 Suth W R 296 - 
(296); Muhammad Abdul Aziz v. Muhammad Ab¬ 
dul JalH. (1918) 43 Ind Cas 57 (59) All [Trial 
Court refusing to grant time for the production 
of certified copies—Appellate Court may remand]; 
Bonomalee Churn Mylee v. Sheikh Hafizuddeen, 
(1874) 13 Beng L R 247 (Note): 12 Suth W R 
317: Gora Chand v. Basanta Kumar , (1911) 12 
Ind Cas 684 (686): 15 Cal L Jour 258 [Trial 
Court refusing to summon witnesses—Case may be- 
remanded]. 

/31 Karti Afanjhi v. Banamali Mukerji, ^ 1930 
Pat 7 (13): 11 Pat L Tim 637: 124 Ind Cas 
385- Ram Dutt Shankarlal v. Punam Chand, 1927 
Nag’ 192 (192): 101 Ind Cas 281. But see 
Ganga Prasad Singh v. Ishri Pershad Singh, 1918 
P C 3 (4): 45 Cal 748: 45 Ind. App 94: 16 
All L J 409: 20 Bom L R 587: 27 Cal L Jour 
548: 22 Cal W N 697: 34 Mad L Jour 545: 23 
Mad L Tim 388: 8 Mad L W 176: 1918 Mad 
W N 382: 4 Pat h W 349: 45 Ind Cas 1 P C. 

Note 14. x 

. (1) Sarup Rai v. Srikavt Prasad, (1920) 

Ind Cas 922 (922): 2 U P L R 

Pat L Tim 224; Rohee Lai v. Dxndayal Lai, 

(1874) 21 Suth W R 257 (257). 

(2) Faijaddrn v. Agni Kumar, 1924 Cal 370 
(371): 71 Ind Cas 300. . .’. -v. 
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15. New plea is not a ground- of remand.- -As a general rule, a 
remand cannot be ordered to*-‘enable a new plea raised for the' first time in 

I f • • m * » 

appeal, to be tried. 1 (See Notes under 0. 41, Rr. 1 find 12). But this may 
be done in exceptional eases. 2 ‘ 

' . 16. Remand in cases under special and local laws. —See the under¬ 
mentioned cases. 1 



Notes 

15—18. 


17. Remand in appeal from ex parte decree. — See S. 96, Note 12 
points 12, 13 and 14 and the following decisions. 1 

18. Remand in appeal from order refusing to set aside ex parte 
decree. —Where an application to set aside an tx parte decree is dismissed 
on the preliminary ground that there was no want of “appearance” on the 
part of the defendant and the question of “sufficient cause” for non-appear¬ 
ance‘was’therefore not gone into by the lower Court, the. appellate Court, on 
reversing the decision of the lower Court on the preliminary point, can remand 
only the application to set aside the ex parte decree and cannot remand the 
suit itself for re-trial. 1 But where the lower Court has refused an application 
to set aside an ex parte decree on the merits, there is no disposal on a preli¬ 
minary point and the appellate Court cannot remand the application to the 
lower Court. 2 


Note 16. 

(1) Mubarak Hussain v. Shah Hamid Hussain, 

<1917) 88 Ind Caa 509 (511): 1 Pat L W 188: 
2 Pat L Jour 8: 1917 Pat H 0 

C 308; Bajrang v. Brahma , (1919) 52 

Ind Caa 849 (850): 6 Oudh L J 322; 
Durga Charan Biswas v. Kailash Chandra 
Das, (1920) 54 Ind Cas 645 (645) Cal; Noor Bibi 
v. AshanxUla , (1920) 55 Ind Cas 435 (436) Cal; 
Bas8eemati v. Tarii Basani, (1918) 44 Ind Cas 
416 (418) Cal. 

(2) See for instance Motaleb Khan v. Idris 
Khan, 1926 Cal 414 (415): 86 Ind Cas 750. 

Note 16. 

(1) Cases under Agra Tenancy Act:— Mt Phul- 
bans Kuar v. Bhagdat Singh, 1928 All 13 (14): 
26 All L J 103: 107 Ind Cas 677; Hira Lai v. 
Maharaj Singh , (1916) 35 Ind Cas 105 (105, 
106) All; Oulzari Lai v. Lalif Husain, (1916) 
35 Ind Cas 27 (28): 14 AJl L J 84: 38 All 181 ; 
Raghunath Prasad v. Jagannath Das, (1912) 14 
Ind Cas 176 (176) All; Zahur Ali v. Sher Alt, 
,( 1906) 28 All 283 (285): 1906 All W N 5: 3 
All L J 20; WUayat Husen v. Maharaja Muhcn- 
dra Chandra Nandy, (1906) 28 All 83 (84) ; Jagan¬ 
nath v. Bhawani, (1905) 27 All 167 (168, 169): 
1904 All W N 203; Partap Singh v. Narain Das, 
(1894) 16 All 375 (378, 379): 1894 All W N 
120; Qirwar Singh v. Sitaram, (1889) 11 All 31 
(32): 1888 All W N 282; Sheo Prasad v. Anrudh, 
(1884) 6 All 440 (441): 1884 All W N 154; 
Debi Sarnn La 9 v. Debi Saran Upadhia . (1884) 
6 All 378 (379): 1884 All W N 122; Ahnunhid- 
din v. Majlis Rai, (1883) 5 All 438 (440): 1863 
All W N 69. 


(1062): 113 Ind Cas 552; K. Ourusami 

Naidu v. K Subba Naidu, (1915) 29 

Tnd Cas 265 (265) Mad Yilvanatha Mudaliar 
v. Mannar Naidu, (1911) 25 Ind Cas 

425 (426): 1 Mad L W 667; Veeraswami 

v. Manager, Pittapur Estate, (1903) 26 Mad 518 

(519. 520): 13 Mad L Jour 296. 

Cases under Oudh Kent Act: — Uma Baksh 
Singh v. Rant Sahae, (1901) 4 Oudh Cas 261 
(263); Kishrtt Kuer v. Mahant Bajrang Das, 
(1898) 1 Oudh Cas 172 (174). 

Note 17. 

(1) Cases holding that the appellate Court has 
inherent power of remand in such cases:— Brojes- 
war v. Syama Charan, (1919) 50 Ind Cas 363 
(364) Cal; Ma On Me v. Ma Pya Oyi, (1920) 56 
Tnd Cas 255 (256) : 3 U B R 198. See also 
Yijayaraghava Reddi v. Komarappa Reddi, (1912) 
15 Ind Cas 367 (368): (1912) 1 Mad W N 
410: 11 Mad L Tim 199: 22 Mad L Jour 409 
\Quacre: —Whether such power exists]; Ram 
Iiagliuhir Ltd v. Dip Narain Singh, 1923 
All 287 (290) : 21 All L J 168: 71 Ind Cas 749: 
45 All 311: 4 L R All (Civ) 380 [Appellate 
Court reversing ex parte decree on merits may 
remand if plaintiff had been mislead into not 
giving his full evidence by the Court intimating 
that the evidence already let in was sufficient for 
passing an ex parte decree]. 

Cases holding that there is no power of re¬ 
mand in such cases:— Caussanel v. Soures, 
(1900) 23 Mad 260 (261); Parvati Shankar v. 
Bat Naval, (1883) 17 Bom 733 (734). 


Cases under Bengal Tenancy Act :—Debi 

Prosad v. Official Trustee, 1923 Cal 333 
(335): 37 Cal L Jour 314: 72 Ind Cas 1013; 
Mothur Chandra Majumdar v. Tara Sankar Chose, 
(1903) 7 Cal W N 440 (441). 


Note 18 . 

(1) Radha Kishen v. Collector of Jaunpnr, 
23 All 220 (226): 26 Ind App 28^5 
Cal W N 153: 11 Mad L Jour 56: 7 Sur 800: 
3 Bom L R 78 P C. 


Cases under Madras Estates Land Act:— 

Nandura Sobhanadracharyulu v. Nandura Ven¬ 
kata Narasimhacharyulu, 1928 Mad 1062 


(2) Sona VUa v. Beake Mundal, (1908) 7 

Cal L Jour 379 (380). ' ' 
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041, R23, The appellate Court in an appeal from an order rejecting an applica- 

Notes tion for setting aside an ex parte order can treat, the appeal as one from the 

18—20- ex parte decree itself and decide the whole.case-finally. 3 

19. Remand by consent.—A case may be remanded with the consent 
of parties though a remand may not be permissible otherwise. 1 Thus a case 
may be remanded on the agreement of parties for trial on issues not raised in 
the memorandum of appeal. 2 

20. Remand in second appeal.— 0. 41, R. 23 applies also to second 

appeals. (See S. 108 and 0. 42, R. 1.) Hence, where a first appeal has 
been disposed of on a preliminary point the High Court may, in second appeal, 

remand the case if it reverses the decision on the preliminary point 1 or it may 

itself dispose of the appeal. 2 But even if a case has not been disposed of on 

a preliminary point, the High Court in second appeal may remand the case in 
the exercise of its inherent power to prevent the ends of justice from being 
defeated. 3 (See Note 10, supra). But generally speaking, a case will not be 


(3) Ohand Utah v. Mohammad Muzaffar Ho te¬ 
la dar, 1926 Cal 1232 (1233): 97 Ind Cas 313. 

Note 19. 

Cl) Muthusuami Odayan v. Kolandavelu Oda- 
yan. (1914) 22 Ind Cas 41 (41): 1914 Mad W 
N 90; Manager, Court of Wards, Kalahasti Estate 
v. Ramasami, (1905) 28 Mad 437 (440): 15 Mad 
L Jour 236; Baikvmtha v. Salimulla, (1896-97) 
12 Cal W N 590. See also Jagannath Pershad 
v. Hanumant Pershad, (1909) 3 Ind Cas 465 

(465): 13 Cal W N 830: 10 Cal L Jour 74: 

6 Mad L Tim 7: 11 Bom L R 861: 19 Mad 

L Jour 435: 36 Cal 833: 36 Ind App 221 P C 
[Additional evidence by consent of parties—They 
cannot subsequently complain about it]. 

(2) Natesa v Venkatarama, (1907) 30 Mad 

510 (513): 17 Mad L Jour 518: 2 Mad L Tim 
455. 

Note 20. 

(1) Ram Narain v. Bhavani Din, 1882 All 

w N 104: 9 All 29 Note; Wazeer 

AH v. Kallee Kumar, (1869) 11 Suth 
W R 228 (229): 2 Ben* L R A C 315; 
Ram Ditta v. Allayar. 1887 Pun Re No 98; Fida 
AH v. IsmaUji, (1910) 5 Ind Cas 701 .(703): 6 
Nap L R 20; Ohanshyamdas v. Harde t. (1916) 
;12 Ind Cas 380 (386): 2 Oudh L J 562. See 
also Man Mohan Das v. Shib Chandra Saha. 
1981 Cal 358 (855): 84 Cal W N 839: 131 Ind 
Cas 562 [ Bower appellate Court deciding appeal 
on preliminary point should decide case on merits 
as .well to obviate a remand if the decision on 
preliminary point was reversed]. 

(2) Ghunshyumdas v. Jlurdei, (1916) 32 Ind 
Cas 380 (386): 2 Oudh L J 562. 

(3) Lower appellate Court acting in excess of 

its powers:— Jiabtiji v. Kasim Bhai, (1865) 3 

Bom H C R A C 60 [District Judge reversing 
Mnnsif’s decree but failing to pass decree in 
favour of successful appellant—High Court re¬ 
manding to District Judge for passing decree— 
District Judge (successor of former one) 

into the merits and deciding case against the 
arpellant—High Court ngnin reversed this decree 
and remanded the case to District Judge to pass 
judgment in favour of appellant]. But see ^shee- 
noth Deb v. Maharanee Shxbessuree Debut, (1867) 
8 Suth W R 503 (503). 

Lower Court misappreciating true contro¬ 
versy between the parties :—Ohxmder Monee 
v. Modhoo Dey. (1875) 23 Suth W R 


166 (167). [Lower Court not examining- 
evidence with reference to the right issues im 
case—Case remanded]; Bahai Singh v. Surain 
Singh, 1927 Lah 480 (480, 481): 9 Lah L Jour 
268: 103 Ind Cas 854: 28 Pun L R 679 [Case 
decided with reference to irrelevant issues—Case 
remanded]; Quadir Baksh v. Shames Din, 1923 
Lah 206 (207): 73 Ind Cas 756 [Lower Court 
misappreciating true controversy in the case— 
Case remanded]; Ranchhor Das v. Ear Krishan 
Das. 1921 All 335 (335): 19 All L J 558': 63 
Ind Cas 501 [Lower Court misunderstanding the- 
nature of the case—Case remanded]. 


Failure to decide material issues—Case 
may be remanded:— Ram Pershad v. Raj- 
under, (1866) 6 Suth W R 262" 

(265): Larliman v. Sadhu, 1926 Lah 351 

(352): 93 Ind Cas 829; Tara Singh v. Ja-wala 
Das, 1923 Lah 308 (308); Rupan Rout v. Pita- 
mber Lai, (1920) 55 Ind Cas 233 (234) Pat; 
KaUash Chander v. Kunja Behari, (1906) 4 Cal 
L Jour 86 (87); Amanut Ali v. TJkloo Paste, 
(1876) 25 Suth W R 140 (141). See also 

Sagur Chunder Shaha v. Sreemuthi Mohamaya, 
(1876) 25 Suth W R 25 (26). 

Decision based on an Incorrect view 
of the law applicable—Case remanded:— 
Copula Kudva v. Juvappa Kamathi, 1931 
Mad 577 (579): 1930 Mad W N 874: 138 

Ind Cas 369: 35 Mad L W 400; Ram Sewak v. 
3ft Ram Dei, (1908) 11 Oudh Cas 264 (266). 

Improper admission of evidence—Case may be- 
remanded:— Krishna v. Waryaman, 1927 Lah 45 
(45): 99 Ind Cas 920: 8 Lah L Jour 537; 
Nabendra Kishore Roy v. Rahima Banu, (1915) 
31 Ind Cas 695 (697) : 19 Cal W N 1015. 

Improper exclusion of evidence—Case may be 
remanded:— Brindaban Chandra De v. Krishna 
Mohan De, (1918) 47 Ind Cas 159 (160) Cal; 
Jamni Mohan Bhattacharjee. v. Narendra Mohan 
Chakkaravarthy, (1917) 41 Ind Cas 71 (72) Cal; 
Durga Dihal v. Anoraji, (1895) 17 All 29 (31, 
32): 1894 All W N 190; Brojo Nath Mookho- 
padhya v. Protab Chunder Thakoor, (1874) 22' 
Suth W R 296 (296). 


Lower appellate Court not complying with 
;he provisions of O. 41, R 31—Case 
ia" be remanded:— Uarmandan v. Sheo 
'ulam, 1889 All W N 178 (179); Jaffannath 
■. Suravan Dulaiya, 1888 All W N 61 (62) , 
ohanvan v. Babu Nand, (1887) 9 All 26 (S3) : 
886 All W N 284; Kolahal v. Nanku, 1886 Ail 
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remanded for re-liearing on an issue raised for the first time in second appeal. 4 
Further, unless it is absolutely necessary in the interests of justice, to remand 
a ease, a remand will not be ordered under the inherent power of the Court. 5 
(See Note 10, supra.) 

Moreover, the powers of the High Court in second appeal are-circum¬ 
scribed .by the provisions of S. 100, and hence the High Court cannot in second 
appeal reverse a finding of fact of the lower appellate Court, however erroneous 
it may be, and cannot remand a case on the basis of such reversal, unless the 
finding is vitiated by any such illegality or defect as is mentioned in S. 100. 6 
It should also be noted that the power of the High Court to decide questions 
of fact from the materials on record have been considerably extended by S. 103 
and the amendments to that section made by Act VI of 1926, and the High 
Court may itself decide such questions where it. is in a position to do so satis¬ 
factorily from the materials on the record. For further information see S. 103 
and the notes thereto and also the following cases. 7 

21. Appeal against an order of remand under this rule. —(). 43, 
R. 1 ( u ) gives a right of appeal against an order of remand under this rule 
if an appeal would lie from the decree of the appellate Court. 1 An appeal 


W N 285 (285, 286); Mahdadeo v. Sarju, 1886 
All W N 171 (171, 172); Mangru Rai v. Bithun 
Dial, 1884 All W N 99 (99); Hasmalvllah v. 
Jlari Mohan , (1016) 34 Ind Cas 942 (945) Cal; 
Santishwar v. Lakhikanta, (1908) 35 Cal 813 
(816): 13 Cal W N 177: 4 Ind Cas 321: 5 Mad 
L Tim 89; Saravana PiUai v. Sesha Reddi, 
(1908) 31 Mad 469 (470, 471): 3 Mad L Tim 
71: 18 Mad L Jour 34 F B; Mubarak Hussain v. 
Sued Shah Hamid Hussain , (1918) 38 Ind Cas 
509 (510): 1 Pat L W 188: 2 Pat h Jour 8:, 
19 J 7 Pat HOC 308. 

Miscellaneous:— Shyama Gharan Pramanik v. 
Pro litad Durwan. (1904) 8 Cal W N 

. 390 [Case decided without giving oppor¬ 
tunity to prove case—Case remanded]; Golurk 
Cliunder butt v. Anunt Kishore Go**atn, 

(1876) 25 Suth W R 38 (38) [Issue not decided 
on merits but taken for granted—Case remanded]; 
Maharaja Bahadur Kesho Prasad Singh v. Bhag - 
vat Saran Pands, 1923 Pat 174 (175): 67 Ind 
Cas 710 [Lower appellate Court not deciding point 
with reference to the evidence bearing upon the point 
but with reference to the pleadings—Case may be 
remanded by the High Court] ; Bidhumukhi Dabea 
Chowdhmin v. Kefyutulluh . (1886) 12 Cal 93 

(95) [Finding based on no evidence—Case may 
be remanded); Jahadali v. Ajiman Nessa Bibi , 
(1918) 44 Ind Cas 18 (19) Cal [Lower appel¬ 
late Court not realising the legal effect of admis- 
aion by the pleader of a party—Case to be remand¬ 
ed]; Kanhai Lai v. Manorath . 1894 All W N 19 
(19) [Appeal disposed of at advanced date without 
notice to parties—Case may be remanded). 

(4) Ramchandra Bhanj Deo v. Secretary of 
State, (1917) 37 Ind Cas 223 (227): 1916 P C 
126: 20 Mad L Tim 235: 20 Cal W N 1245: 
(1916) 2 Mad W N 175: 4 Mad L W 251: 14 
All L J 1009: 18 Bom L R 838: 24 Cal L Jour 
296: 31 Mad L Jour 745: 43 Cal 1104: 43 Ind 
App 172 P C; Baikuntha Nath Das v. Sheik 
AziduUa, 1928 Cal 870 (872): 32 Cal L W 778: 
Ganodanessa Bibi v. Makseddannessa Bibi , (1911) 
11 Ind Cas 84 (85) Cal; Bisheshar Nath v. 

Mehr Chand , 1923 Lah 21 (22): 79 Ind Cas 440. 


of lower appellate Court and that it omitted to 
consider them, the High Court will not impute 
any negligence to it and will not remand the 
case for reconsideration by it). See also Aft 
Bashiram v. Bisambar Nath, 1922 Oudh 268 
(269): 9 Oudh L J 439; 69 Ind Cas 667 [If 
grounds which appellants wish to urge in Court 
below are all grounds of law which can be argued 
equally well in High Court, High Court will not 
send back the ease to have the appeal re-argued 
in the Court below on the same legal grounds 
which were argued before it previously). 

(6) Gunpat Rao Banka Puri v. Raj Kumar 

Singh , 1922 Pat 575 (577): 1 Pat 639: 67 Ind 
Cas 494 [Where issue has been determined, no 
remand merely because the issue was not scienti¬ 
fically framed); Durga v. Jowahir, (1891) 18 

Cal 23 (29): 17 Ind App 122; 5 Sar 560 P C 
[Overruling Nivath v. Bhikhi, (1885) 7 All 649 
(655)]. 

(7) Findings of fact by lower appellate Court 

vitiated by illegality—Cases decided prior to Act 
VI of 1926 holding that even if there Is ample 
material on the record to decide a question 
without a remand the High Court cannot deter¬ 
mine it itself but remand the case:— Palakdhari 
v. Minivers. (1X96) 23 Cal 179 (185, 186); 

Womas Cliunder v. Cliunder Churn, ( 1881 ) 7 
Cal 293 (296) ; S until rn Kuer v. Rani Knir 

■Choubry, (1920) 57 Ind Cas 561 (563): 5 Pat 
L Jour 410: 1 Pat L Tim 702: 1921 Pat H C C 
17. 

Finding of fact by lower appel'ate Court viti¬ 
ated by illegality within the meaning of S 100_ 

Cases after Act VI of 1926 showing that the 
High Court itself can determine question without 
a remand if the materials on the record are suffi¬ 
cient :—Kshirod innoyi Drxi v. Knshi Lai Seal 
1931 Cal 129 (130. 131): 34 Cal W N 951: 
130 Ind Cas 140; Promotha Nath v. Naaendra 
Nath. 1930 Cal 235 (238): 33 Cal W N1211: 
125 Ind CaB 603; Rajani Kanta Deb v. Iiashirmn 
Mestari. 1929 Cal 636 (639) : 49 Cal L Jour 

532: 121 Ind Cas 409. 


(5) See A nand rao v. Dado. 1924 Nag 65 (65): Note 21. 

71 Ind Cns 43 [Unless it is very clearly shown (1) Ramasuami Piitai v. Narayanaswami Pil- 
that material circumstances were brought to notice !ai. 1925 Mad 488 (2) (484): 48 Mad L Jour 100• 


0.41, R23, 
Notes 
20 — 21 . 
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will, therefore, lie from an order of remand only in those eases in whieh rt aft 
appeal would lie against the decree, if the appellate-Court, instead of making 

an'order of remand, passed a decree on the strength of the adjudication' on 

• - * 

which the order of remand was based. The test is whether, in thC i »circum- 
stances, an appeal would lie if the order of remand were itself treated as 
a decree and not a mere order. 2 Thus no appeal lies against an order of remand 
in a suit of a small cause nature whose value does not exceed Rs. 500, 3 as a 
second appeal would be barred by S. 102 if the order of remand were treated 
as a decree. Similarly, an appeal against an order of remand is only main¬ 
tainable on a question of law. 4 


21 Mad L w 318: 1925 Mad W N 82: 86 Ind 
Cas 548. See Earam Singh v. Ttr Singh, 1921 
Lah 154 (155): 2 Lab 252: 3 Lali L Jour 
426: 89 Pun L R 1921: 63 Ind Cas 776 [Court 
of appeal confirming dismissal of a suit as to a part 
and, reversing decision as to the rest and remanding 
that part of the case. Plaintiff is a person aggrieved 
bv the order and may appeal]. See also Angne Leu 
v'. Jagdish, (1911) 9 Ind Cas 431 (432) Oudh 
[Order which made virtually under R 23 but by 
a clerical mistake R 25 quoted—Order is appeal- 
able] • Lola Ram, Saran Lai v. Nem Narain Singh, 
(1902) 6 Cal W N 326 (327) [Remand under 
R 23—Appeal lies though the order is informal 
in that the decree of the lower Court is not 
formally declared as set asidel. See also Sunder 
Das v. People’s Bank of India, Ltd, (1912) 16 
Ind Cas 834 (834): 272 Pun W R 1912: 169 
Pun L R 1912. But see EazarUal v. Qanga- 
charan, (1913) 18 Ind Cas 525 (526) All [Where 
party appealing accepted compensation for order 
of remand being made, appeal is not maintain¬ 
able]. 

No appeal lies under O 43, R 1 (u) if the 
order of remand is not one under O 41, R ZJ. 

— See the following cases:—' Vijagaraghava< Reddi v. 

Eamarappa Reddi, (l®* 2 )., 15 M I n f Ti “ 199. 
(368): 1912 Mad W N 410: 11 Mad L Tim 

22 Mad L Jour 409; Venkatarama Ayyar v. 

fuJarL Aymr .' 1.26'jmr 10* 

W N 48: 92 Ind Cas 1045. *™ a } vr , J“p!i 
Fateh Mohton. 1926 Pat 514 515 >' 19 J "f 

H C C 279: 97 Ind Cas 1: 8 \ Pat L Tl ™ 9 ■. 
Gurusami v. Veerabadhra, 1926 Mad 695 (697) . 
03 Mad L W 540: 95 Ind Cas 325; Mamir 

~ Court of Wards of the Estate of Sardar Bal- 

Zant Singh, 1932 Lah 538 (539): 138 Ind Cas 
62 33 Pun L R 634 [Appellate Court remand- 

s»js!W riw ’ssrjifsSn 

~36 V Cal *510 ” [ Ord ei -9 of ^ remind by "special 
Judgl • exercising 5 powers under S 109-A of the 
Bengal Tenancy Act—Not appealable]. 

(2) J ft Umri v. Shah Mahomed 1922 
178 /181) • 3 Lah 218: 4 Lah L Jour 359. 68 

Tnd Cas 849 F B; Sawan Singh v.-^Ydll^lW 

23 Ind Cas 817 (818) : 162 Pun L R 1914 120 

Pun W R 1914: 85 Pun Re 1914 , Ah» * 

v. Chnmar Singh, (1910) 8 Ind Cas 1157 (1157) : 

T> n iQin* 41 Pun L R 1911: Ml Jrnr z 

v Gaddi (1913) 20 Tnd Cas 788 (789): 158 
v. uaaai, ki f L R 1913 if n lap 

ISr V. S.ffi'wK (1915) 28 Ind O- Ml 

-.x. Q p 1in Re 1915: 195 Pun L R 1915. 
MM v Randan 1930 All 122 (123):. 121 Tnd 
A. kV*. loan All-L J 454. The view taken 

asv a 1 si g 

1911- 210 Pun L R 1911 that an appeal would 
Wo onlv if it could be stated with certainty that 
the decree which the appellate Court would have 
missed if it had decided the appeal on 
BE* merits would be appealable was over- 


ruled in 1922 Lah 178 1ft Umri V. 
Shah Mahomed. See also 1ft Ohando v. Miran 
Bakhsh, 1923 Lah 535 (536): 73 Ind Cas 650: 

5 Lah L Jour 392 [No special appeal in Punjab 
against order of remand if it was based on find¬ 
ing as to custom]. 

(3) Sant Prasad v. Bhawani Prasad, 1921 All 
55 (55): 43 All 403: 19 All L J 72: 60 Ind 
Cas 831; Amba Prasad v. Mush tag Hussain, (1920) 
54 Ind Cas 432 (433): 18 All L J 167: 2 D P 
L R (All) 69: 42 All 200; Sarup v. Kundar, 
(1916) 36 Ind Cas 396 (396) All; Bindyaban 
v. Sahodra, (1913) 21 Ind Cas 638 (638): 11 
All L J 599; Earadeb Das AgarwaUa v. Ananda 
Sheik, (1915) 30 Ind Cas 894 (894): 22 Cal 
L Jour 97. See Ramaswami Reddi v. Autnx 
Lakshmi Animal, (1910) 8 Ind Cas 162 (162): 
34 Mad 502: 1910 Mad W N 614: 9 Mad L 
Tim 35 [Suit for mesno profits not being of 
small cause nature, order of remand in such a 
suit is appealable]. 

Section 683, Cl. (28) (correspondent to 
O. 43, R 1) of tbs former Code did not contain 
the condition as to an appeal being open from 
the decree. Hence it was held in the follow.ng 
cases that S 536 (now S 102) was no bar to an 
appeal from an order of remand though it would 
have barred an appeal from . 

cases are no longer good law-%CoI 
lector of Bijnor v. Jafar AliKhan. (1881)4 
All 18 (20); Gulam Eusen v. Musa Miya, (1884) 
8 Bom 260 (261); Mahadev Narstngh v. Ragho 
EeshTv, (1883) Aom 292 (293 ; ftrteMohal- 

Ghuhar Mai , 1895 Pun Re No 85 F B; 
tambi Goundan v Chinnanna Goundan 1896 
19 Mad 391 (394); Agandhy. Eh aja, (1907) 
11 Cal W N 862 (865); Qadir Bakhsh v. Sha- 
mas Din, 1923 Lah 206 (207): 73 Ind Cas 756. 

(4) Eonda Ram v. Eotu Ram, 1922 
Lah 97 (98): 2 Lah 25: 36 Pun L R 
1921- 58 Pun L R 1921: 59 Ind Cas *^5; 
Seshnmmal v. Kuppanayyangar, 1926 Mad 475 
(476) • 91 Ind Cas 462; Qamar Jehan Begum v. 
Bumri Dhar, 1921 Oudh 214 (214): 8 Oudh L 
J 624: 65 Ind Cas 376; Joseph Arumugam PiUat 
v. Muruga PiUai, (1909) 3 Ind Cas 283 (284): 

6 Mad L Tim 198; Sawan Singh v. Mothu, 

(1914) 23 Tnil Cas 817 (818): 162 Pun 

L R 1914: 120 Pun W R 1914: 85 Pun Re 1914; 
Waryam Singh v. Earnnm Singh, (1918) 48 Ind 
Cas 379 (379): 109 Pun Ro 1918: 23 Pun L 
R 1919; Malap Euar v. Eakim Singh, (1915) 
Pun Re No 8: 195 Pun L R 1915: 28 Ind Cas 
441: Contra Ram Rattan Shah v. Eirpa Rctrn, 
(1910) 8 Ind Cas 246 (246): 192 Pun W R 
1910: 86 Pun L R 1910. 

Even under the former Code S 588, CL (28) 
of which (now O. 43, R. 1 <u) did not 

contain the condition as to an anpeal be ng 
competent from the decree of the appellate 
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S. 104, sub-S. (2) bars a scond appeal from an order passed in an 
appeal from an order under S. 104 or 0. 43, R. 1. Hence, where an order 
of remand is made in an appeal against an order under 0. 43, R. 1 no further 
appeal is competent. 5 

Can an order of remand be appealed from after it has been carried out 
and the lower Court has decided the suit on the merits in accordance with the 
order of remand? On this question there is a conflict of decisions. The High 
Court of Allahabad 0 the Chief Court of Punjab 7 and the Judicial Commis¬ 
sioner’s Courts of Nagpur 8 and Oudh 9 have held that an appeal is not barred 
under such circumstances and that if the order of remand is set aside in appeal 
the proceedings based on the order of remand fall to the ground. This view 
proceeds on the ground that there is nothing in the Code to limit the right of 
appeal against an order of remand under such circumstances. On the other 
hand, the Calcutta High Court has held that an appeal against an order of 
remand must be filed before the lower Court has decided the suit on the merits 
in accordance with the order of remand. 10 The reason given is that an .appeal 


Court, it was held in the following cases that 
questions of fact could not be re-opened in an 
appeal from an order of remand, the reason given 
being that such an appeal was a second appeal:— 
Tilca Ram v. Shama Cham, (1898) 20 All 42 
(45) : 1897 All W N 195; Gouri Shankar v. Karima 
Bibi, (1893) 15 All 413 (414): 1893 All W N 
178; Naimallah Pramanick v. GIrish Narain, 
(1882) 8 Cal 674 (675); Yenganayyan v. Rama- 
sami, (1896) 19 Mad 422 (424): 4 Mad L Jour 
2C3. 

But in some cases it was held that questions 
of fact might be re opened in an appeal from an 
order of remand as it was not a second appeal 
from a decree: —See the observations of Shadi Lai, 
O J, in Mt Vmri v. Shah Mahomed , 1922 Lah 178 
(181): 3 Lah 218: 68 Ind Cas 849. 

(5) Raj Bhai v. Yakub Ali , 1907 Pun Re No 
120: 193 Pun W R 1907; Timmanna Banta v. 
Mahabala Bhatta, (1896) 19 Mad 167 (168): 6 
Mad L Jour 24. See also Nanda v. Rumji Lai , 
(1906) 3 All L J 119 (123): 1906 All W N 58 
[Order refusing review—Appeal—Remand in— 
Held, that no appeal being competent from orders 
refusing review, the appeal was not one under 
S 588 and hence the bar of the second para, of 
able]. 

Appeal under O. 43, R. 1 (a) against an order 
returning plaint under O 7, R 10—Remand by 
appellate Court—No further appeal lies—See the 
following cases:— Moti Lai v. Nundnn, 1930 All 
122 (123): 121 Ind Cas 545: 1930 All L J 
454: Naubat Singh v. Baldeo Singh , (1911) 9 
Ind Cas 666 (667): 8 All L J 12: 33 All 479; 
Krishna Ram v. Narsingh Sevak Singh , (1881) 
3 All 855 (856): 1881 All W X 101; Chhubu 
Mian v. Harcharan Das, (1912) 18 Ind Cas 

529 (530): 119 Pun Re 1912: 101 Pun L R 
1913: 48 Pun W R 1913; Paidapati Venkata- 
narasu v. Vikram Kotayya, 1926 Mad 900 (900) : 
51 Mad L Jour 119: 192G Mad W N 613: 24 Mad 
L \V 630: 97 Ind Cas 790. 

Appeal under O 43, R 1 (j) — 
Remand—No appeal lies from order of 
remand:— Mathura Nath Ghose v. Nobin Chandra 
Kundu Biswas , (1897) 24 Cal 774 (777): 1 Cal 
W N 674. 

Appeal under O. 43, R. 1 (q)—Remand— 

No appeal lies against order of remand:— Jhan- 

C.P.C.—369 


day Lai v. Sarman Lai, (1899) 21 All 291 
(292): 1899 All W N 68. 

Some of the decisions above cited will show 
the law in this respect was the same under the 
former Code also. 

(6) TJman Kunwari v. Jarbandhan, (1908) 30 
All 479 (482): 5 All L J 447: 1908 All W N 
195: 4 Mad L Tim 162 F B; Babu Lai v. Ram- 
kali , (1906) 3 All L J 40 (42): 1906 All W N 
28. See Mecr Tukee Ali v. Meer Saadut Ali, 5 
N W P H C 137 [In this case the appellant 
against the order of remand was not given his costs 
though he succeeded in his appeal because he had 
not appealed before the remand order had been 
carried out by the lower Court]. 

The following decisions to the con¬ 
trary should be regarded as overruled by 
the Full Bench decision already cited:— 
lkra Munnissa v. Muhammad Wazir, 1882 All W 
N 53 (53) ; Karon Mai v. Sahodra , 1884 All W 
N 5 (5); Gidzari Mai v. Kabir-un-nissa, (1908) 
30 All 191 (192): 1908 All W N 76: 5 All L J 
270; Salig Ram v. Brij BUas. (1907) 29 All 
659 (660): 4 All L J 569: 1907 All W N 234; 
Pray Lai v. Raphuhar, 1881 All W N 171 (174). 

(7) Jag Lai v. Shib Lai. 1902 Pun Re No 
37: 25 Pun L R 1902; Mehr Khun v. Ram 
Nath, 1900 Pun L R page 314; QhiUa>m Jilani 
v. Ghulam Haidar Khan, 1891 Pun Ro No 89; 
Surjan Mai v. Bawa , 1887 Pun Re No 65; Tara 
Singh v. Gurd it fa, 1887 Pun Ro No 40. 

But see the following decisions to the contrary: 

— Ali Bahadur v. Raja Alidad Khnn, 1884 Pun Re 
No 129; Lachman v. Mahomed Husain, 1886 Pun 
Ro No 117; Mt Mehran v. Fateh Din, 1886 Pun 
Ro No 83. 

(8) Y it hob a v. Tanba, (1912» M Ind Cas 672 
(673) : 8 Nag L R 42. 

(9) Hub Lai v. Ganga , (1912) 15 Ind Cas 

191 (191): 15 Oudh Cas 43; Qirdhari Lai v. 

Jaswant Singh , (1912) 15 Ind Cas 181 (182): 15 
Oudh Cas 33. 

(10) Janki Nath v. Promotha Nath , (1911) 

10 Ind Cas 514 (515): 15 Cal W N 830* 

hail unto Nath v. Nawab Soim it flu (1907) 6 

Cal L Jour 547 (556): 12 Cal W N 690; 
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against an interlocutory order cannot be filed after the decree in the case has 
been passed. 

An appeal lies as to an order regarding costs in an order of remand. 11 
(See also the undermentioned case. 12 ) 

22. Appeal from order of remand under inherent power.—0. 43, 

R. 1 (i<) gives a right of appeal only against an order of remand under 0. 41, 
R. 23. Hence, there is no right of appeal against an order of remand under 
the inherent power of the Court. 1 But the right of appeal under 0. 43, R. 1 (w) 
is not confined to cases which properly come within the scope of 0. 41, R. 23 
but extends also to cases in which the order of remand purports to be under 
R. 23 although in reality the circumstances under which the order is passed 
may not fall within the purview of that rule. 2 This view proceeds on the 
reasoning that the right of appeal depends on what the Court purports to have 


Madhusudan Sen v. Eamini Kanta Sen, (1905) 
32 Cal 1023 (1029): 9 Cal W N 895: 2 Cal L 
Jour 35 Note: Contra Jatinga Valley Tea Oo v. 
Chera Tea Oo, (1888) 12 Cal 45 (47). 

(11) Nathu Lai v. Zahru Mai, 1889 Pun Re 
No 89. 

(12) Shari fid Hasan v. Lachmi Narain, 1932 
All 16 (17): 1931 All L J 858: 135 Ind Cas 558 
l Ordinarily in an appeal from an order of remand 
appellate Court would not modify order without 
first issuing notice to the opposite party. But if 
the remand order has been modified without notice 
to the other party, the order modifying the remand 
order though irregular is not ultra vires and with¬ 
out jurisdiction]. 


Note 22. 

(1) Ohajju Mai Mu/nna Lai v. Pyare Lai, 
(1921) 63 Ind Cas 858 (858) All; Ramanath 
Naslcar v. Tarak Nath Banerjee, 1928 Cal 305 
(305): 107 Ind Cas 746; Jagot Han Saha v. 
Med ini Mohan. 1927 Cal 642 (644): 31 Cal W N 
878: 104 Ind Cns 422; Mahcndra v. Ram Taran, 
(1920) 55 Ind Cas 96 (96): 23 Cal W N 1049: 
31 Cal L Jour 357; Radhabullab Surma v. Anund- 
moyee Bahia, 1864 Sutli W R Mis 39 (40); 
Harnam Singh v. Jndar 1932 Lah 311 (31!) • 
33 Pun L R 285: 138 Ind Cas 202; 1ft Oaindo 
v. Radhe Mohan, 1932 Lah 219 (220): 33 Pun 
L R 54: 136 Ind Cns 559; Rann Dhanv. Lai 
Chand, 1931 Lah 302 (302) : 32 Pun L R 169 
133 Ind Cas 127; Ramchandra v. Narayan, 
(1920) 58 Ind Cas 909 (910); Wxsakhi Ram v. 
Alawal 1924 Lah 487 (487) : 6 Lah L Jour 

153- 78 Ind Cas 408; Mahmud Shah v. Talab, 
1924 Lah 245 (246): 73Ind Cas 915; BarDevx 

v. Harnam Singh, (1910) 6 Ind A? 1 yiShL- 

17 Pun L R 1910: 123 Pun W R 1910 I a»(Atu 

linaam Pillai V. Kandaswami Pdla*, - 19 " 1 
( 2 ?" 33 Mad L W 210: 60 Mad L Jour 713: 
{oo Tnd Cas 311; Kakamma v. OhandraseJcara 
iomaSfu. 1929 Mad 205 (207, 208):: 119 Ind 

Cns 705; Tenkamvia v. Ooparaju ■ 

-xr i qqi • 1928 Mad W N 164 1 112 Ind Cns 

¥ nd Su PP U,h n i^r v. Muthia Pillai, 1928 M.d 
or- 1 (985) ' 112 Ind Cas 710; EaruppanaPd’ 
S v 1 Ethinnalai Pillai, 1927 Mad 859 (860): 
iM Tnd Cas 670; Mallayya v. Veerayya, 1927 
% (336) • 52 Mad L Jour 90: 25 Mad 
? W 198 - 38 Mad L Tim 15: 100 Ind Cas 
-or . VurirM Ohettif v. Arunachalam Ohetiiar, 1926 

Jiad loes'Tioeeif 1926 M.d w n 


1922 Mad W N 269: 15 Mad L W 537: 42 
Mad L Jour 372: 45 Mad 449: 30 Mad L Tim 
217; Sheikh Muhammad v. Rangaswami Naidu, 
1921 Mad 716 (716): 16 Mad L W 515: 69 Ind 
Cas 826; Ponangi Venkata Subbaraidu v. Zamin- 
dar of Nuzvid, (1921) 60 Ind Cas 609 (609): 
12 Mad L W 667; Vemi Reddi v. NaUappa 
Reddi, (1920) 57 Ind Cas 800 (802); 11 Mad 
L W 611; Athappa v. Ramanathan, (1919) 53 
Ind Cas 417 (419): 10 Mad L W 359: 37 Mad 
L Jour 536; Sobharam v. Ram Prasad, 1929 
Nag 63 (63): 117 Ind Cas 280: 26 Nag L R 
44; Farzand Ali v. Ekadashi, 1923 Oudh 177 
/179) : 26 Oudh Cas 10: 10 Oudh L J 36: 73 
Ind Cas 591; Ohaudhary v. Mithu Rai, 1927 
Pat 296 (297): 6 Pat 380: 103 Ind Cas 722; 
Jageshar Jha v. Mahatap Singh, 1926 Pat 516 
(516): 1926 Pat H C C 302: 96 Ind Cas 440: 
7 Pat L Tim 811; Brij Mohan Pathak v. Deo- 
bhajan Pathak, (1920) 55 Ind Cas 484 (485): 
1 Pun L Tim 509; Raghumandan v. Jadunandan, 
(1918) 43 Ind Cas 959 (960): 3 Pat L Jour 
253: 4 Pat L W 450; Ma Me Mya v. Ma Min 
Zan, 1925 Rang 320 (320): 4 Bur L Jour 159: 
3 Rang 490: 92 Ind Cas 368; Ashrof v. Mahomed, 
1924 Rang 177 (177): 1 Rang 656: 79 Ind Cas 
482. 

See also the following cases:— Raghunath 
Das v. Jhari Singh, (1918) 45 Ind Cas 100 
(100): 3 Pat L Jour 99 [Lower Court dismiss¬ 
ing suit for possession—Appellate Court roversing 
and remanding for ascertainment of mesne profits 
—No appeal lies]; XJmrao Ali Elian v. Abdul 
Subhan Khan, (1908) 5 All L J 545 (546): 1908 
All W N 40 [Partition suit—Appellate Court 
remanding suit not for decision on merits but for 
division by metes and bounds—No appeal lies]; 
Wahidunnissa v. Eundan Lai, (1913) 20 Ind Cas 
145 (145): 11 All L J 615: 35 All 427 [Order 
of dismissal of suit for non-appearance of parties 
—Order sot aside by appellate Court—First Court 
directed to hear the case—No appeal lies against 
the order]. 

But the Allahabad High Court has amend¬ 
ed O 43, R 1 (u) so as to allow an appeal 
even when the remand is not under O 41, R. 23:— 
Moti Lai v. Nandan, 1930 All 122 (123): 121 
Ind Cns 545: 1930 All L J 454. See also the 
new R. 23 substituted by the Madras High Court. 

(2) Oukul Prasad v. Ram Kumar, 1922 All 
254 (256): 44 All 176: 64 Ind Cas 878: 19 
Ali L J 971; Jagathari Saha v. Medini Mohan 
Burdhan, 1927 Cal 642 (644): 31 Cal W N 878: 
104 Ind Cas 422; Kayam Biswas v. Bahadur 
Khan, 1925 Cal 1258 (1259): 42 Cal L Jour 
22: 89 Ind Cas 744: 30 Cal W N 41; B N Ry 
v. Behari, 1925 Cal 716 (717, 718): 29 Cal 
W N 614: 52 Cal 783; 90 Ind Cas 426; Radha 
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done and not on what it ought to have done. 2 '" It has been 
held in the undermentioned cases 3 that where the order appealed 
from is silent as to whether it was passed under S. 151 or under this 
rule, it should be held to have been passed under this rule and not under 
S. 151 even though the circumstances of the case do not bring it within the 
scope of this rule. The reasoning on which these cases proceed is this. An 
order of remand can be passed under the Court’s inherent power only in ex¬ 
ceptional cases. Therefore where the Court intends to remand a case under 
its inherent power it may be expected to show in its order that it considers the 
case to be of an exceptional nature and that it therefore applies the provisions 
of S. 151. Where this is not done the order may be presumed to have been 
passed as under 0. 41, R. 23 and not under S. 151. If such a presumption 
is not to be made, many an illegal order of remand would be incapable of 
being appealed against. It is submitted that this reasoning is not correct. 
It involves a presumption that the appellate Court illegally applied the pro¬ 
visions of R. 23 to a case to which it does not apply when it was legally open 
to it to achieve its object by applying S. 151. The Madras High Court has 


Krishna v. Kamal Kamini , 1922 Cal 456 (457): 
35 Cal L Jour 345: 70 Ind Cas 547; Sashi v. 
Abinash Chandra, 1922 Cal 279 (279): 80 Ind 
Cas 172; Prasanna Ohattopadya v. Baidya Nath 
Mistry, (1920) 56 Ind Cas 516 (517): 31 Cal 
L Jour 360: 24 Cal W N 708; Baseemati v. 
Tnrith Basani, (1918) 44 Ind Cas 416 (418) Cal; 
Oobinda Ram v. Chuni Lai, 1930 Lah 221 (222) : 
119 Ind Cas 330: 30 Pun L R 645; Karam 
Nawaz v. Rukna, 1929 Lah 376 (377) : 29 Pun 
L R 270: 108 Ind Cas 400; JIarbhajan Singh 
Mewa Singh, 1928 Lah 753 (753): 110 Ind Cas 
748; Gopnl Singh v. Mangal Singh, 1928 Lah 
341 (341): 107 Ind Cas 284; Sahibji v. Maho¬ 
med, 1928 Lah 116 (116): 9 Lah L Jour 543: 
106 Ind Cas 842: 29 Pun L R 300; Nand Lai 
v. Baii Nath. 1926 Lah 537 (538): 95 Ind Cas 
169; Srinivasnraghava Pairachariar v. Srinivasa- 
raghara Ayyangar , 1928 Mad 1200 (1200): 110 
Ind Cas 692. 

But according to some decisions the 
question of appeal must depend on whether 
the conditions laid down in O 41, R 23 have 
been complied with and not on, whether the appel¬ 
late Court purported to act or did not purport 
to act under R 23—See the following cases:— 
Banka Behari Deb v. Birendra Nath Dutta. 1927 
Cal 850 (852, 853): 103 Ind Cas 864: 55 Cal 219: 
47 Cal L Jour 69 [ Remarks were obiter in this 
case]. See also observations in Jagathari v. 
Media i Mohan, 1927 Cal 642 (643. 644): 31 

Cal W N 878: 104 Ind Cas 422; Sundararama 
v. Sathianatha, 1927 Mad 1190 (1190): 1927 

Mad W N 286: 102 Ind Cas 28 [Remand is 
not under R 23 though the appellate Court refers 
to the rule in the judgment, if R 23 does not 
really apply to the case). See also TJmrao Ali 
Khan v. Abdul Subhan Khan, (1908) 5 All L J 
545 (516): 1908 All W N 40 [Partition suit— 
Remand not for decision on merits but for parti¬ 
tion by metes and bounds—Order wrongly described 
as one under S 562—Appeal must be as from a 
decree and not as from an order of remand and 
should bear stamp as an appeal from a decree) : 
Imambibi v. Ghxdnm TTussain. 1908 Pun Re No 
38: 86 Pun W R 1908: 177 Pun L R 1908; 
Musst Makhan Devi v. Asa Singh, 1892 Pun Re 
No 6. 

One of the tests usually relied on for deter¬ 
mining whether the order of remand was intended 
to be made under R 23 is to see whether the 
Court-fee was ordered to be refunded, because 


under S 13 of Court Fees Act, an order for the 
refund of Court-fee can be passed only In the 
case of a remand under E 23—See the following 
cases: — Aye,it, Benyal-Naypur Railway v. Behari- 
lal Putt. 1025 Cal 716 (717, 718): 29 Cal W N 
614: 52 Cal 783: 90 Ind Cas 426; Mt Sahibji 
v. Mahomed Sarwar Khan, 1928 Lah 116 (116) • 
9 Lah L Jour 543: 106 Ind Cas 842: 29 Puri 
L_ R 300; Nnnd Lal v. Baij Nath, 1926 Lah 537 
(538): 95 Ind Cas 169. See Tlarnam Singh v. 
Indar Singh, 1932 Lah 311 (311): 33 Pun L 
p 285; 13R Ind Cas 202 [ Refusal to order 
refund of Court-fee indicates that remand is not 
under It 23]. Put see Gokal Chnnd Jagnnnath 
v. Lila Rum Ramchand, 1929 Lah 175 (176): 118 
Ind Cas 393 [More omission to order refund of 
Court-fee does not necessarily indicate intention 
not to make the order under O 41. R 23]; Mt 
Gmdo v. Radha Mohan, 1932 Lah 219 (220) • 
33 Pun L R 54: 136 Ind Cas 559 [In this rase 

it was held that tho mere fact that, refund of 

C ourt-fee was ordered is not proof that remand 
uas under It 23 as refund of Court-fee can 
i>e ordered even if the remand is under inherent 
power. This view, it is submitted, overlooks the 

express provisions of S 13 of the Court l-’ees 

Act ]. 


(2-a) See Tin mam v. Indar. 1932 Lah 311 
(311): 33 Pun L R 285: 138 Ind Cas 202 
I Remand made under X 151—No appeal lies 
though ^t ^mjght have been validly made under 

(3) G ok id Prasad liar Prasad v. Rain Kumar 

8 >8 2 t! \ii >4 r <2 t fi ovi 14 A 11 176: 64 Ind Cas 
f.' 8 , J.° A 'l }' J ,071; Srunnti Bhaba Sundari 
Adilya hath. 1927 Cal 401 (402): 45 Cal 
L Jour 194; 102 Tnd Cas 384; Harbhajan Singh 
( Sln!, ‘‘ 1 28 Lah 753 (753): 110 Ind 

v .IN Nn, 


Cour ‘ not mentioning the pro- 
mnlA f laW H nder Which remands—Order 

^ is? ff rCS v m « d be under R 23 and uot under 
5 151 though E 23 does not apply to the cir¬ 
cumstances of the case: — liibi v . 

Ham Prasad. 1922 All 226 (228)- 20 All L T 
321: 67 Ind Cas 713: 44 All 492: Mt Sahibji v. 
Mohammad Sarwar Khan, 1928 Lah 116 (H6) • 

T 5 , 43 ;. 108 Tnd Cas 842: 29 p un 

, R 30 ,° • Foicx/, ha ram v. Secretary of State 
19„;> Cal 11 d 7 (1158): 87 Ind Oas 575 


041, R.23, 
Note 22. 
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Notes 
22—25. 


in the case cited below, 4 refused to make any such presumption. Where an 
order of remand under the Court’s inherent powers amounts to an adjudica¬ 
tion under S. 2, sub-S. (2), it will be appealable as a decree under S. 96. 6 
(See also S. 151, Note 9.) As to whether an appeal lies from an order of 
remand under the Court’s inherent powers, by virtue of the amendment in 
Oudh of 0. 43, R. 1 (r), see the case cited below. 6 

23. Letters Patent Appeal.—An order of remand by a single Judge 
of the High Court is a “judgment” within the meaning of Cl. 15 of the 
Letters Patent and is appealable as such. 1 (See also for fuller information, 
S. 104, Note 6.) 

24. Privy Council Appeal .—See S. 109, Note 4 and the under¬ 
mentioned cases. 1 


25. Powers of High Court in appeal from order of remand. —In an 

appeal from an order of remand under this rule the High Court may not only 
consider whether the lower appellate Court’s order satisfies the requirements 
of this rule but may also enter into the merits of the decision of the first Court 
on the preliminary point 1 and if possible, may dispose of the case 


(4) Athappa v. Ramanathan, (1919) 58 Ind 
Cas 417 (419): 10 Mad L W 359: 37 Mad L 
Jour 536. 

(5) Bhairob Chandra Dutta v. Kali Kumar 
Dulta, 1923 Cal 606 (607): 37 Cal L Jour 491: 
71 Ind Cas 453: 74 Ind Cas 1038; BN Ry ▼. 
Behari, 1925 Cal 716 (717, 718) : 29 Cal W N 
614: 52 Cal 783: 90 Ind Cas 426; Radharam 
Santra v. Rameshchandra Kalamuri, 1928 Cal 
218 (219); Jeebun Kissen v. Dwarka Nath, 1864 
Suth W R 363 (364). See also Ashrof v. Maho¬ 
med, 1924 Rang 177 (178): 1 Rang 656: 79 
Ind Cas 482 [Remand under inherent power— 
Appeal from maintainability—Test is whether decree 
of Court of first instance is set asido or not— 
Where decree is not expressly set aside, no appeal 
liesI; liar prasad v. Chhadami, 1928 .Nag 08 
( 68 )- 105 Ind Cas 567 [Remanding judgment 
adjudicating rights with regard to certain matters 
—It has the force of a decree and is appealablo 
as such); Sxibbc Goundan v. , h ” a ™™ ha ?,l 
1922 Mad 112 (115): 1922 Mad W N 269: 15 
Mad L W 537: 42 Mad L Jour 372: 45 Mad 
449 - 30 Mad L Tim 217: 68 Ind Cas 869 [Re¬ 
mand—Rights of parties adjudicated upon—Appeal 

lies). 

Where the order does not decide on the rights 
of parties as to the matter in controversy it will 
not be a d cree—See the following cases:— 
Permanand Kumar v. Bhom Lohar, 1926 457 

( 459 ) • 7 Pat L Tim 535: 97 Ind Cas 105. 1926 
Pat H C C 333 [Dissenting 58 

909); Banka Behari v.Birendra, 1927 Cal 850 
(851): 103 Ind Cas 864: 5o Cal 219. 47 Cal 
L Jour 69; Sobharam v. Ram n £ r ° sad, 1 S 
63 (63): 117 Ind Cas 280: 26 Nag L R 44. 

( 6 ) Sarah jit v. Fa rahatuUa, 1930 Oudh 366 
(368): 7 Oudh W N 594: 127 Ind Cas 33. 

Note 23. „ . _ . 

a) Remand under O. 41..B. 23:— Rax Benode 
itohnri Rove v Rai Pasupatx Nath Bose , (1909) 

fild ST320 (330): 13 CJII w N 105; Gog 

noth Pati v. Moheshwar Pradhan, (1908) 35 Cal 
1U9C (1098). 

Remind under inherent power:—Ba’jai 

leEH ?2> WcJ s » <%»= 


2 Pat L Jour 663: 2 Pat L W 71: 1917 Pat 
H C C 342; Munshi Lai v. Ramasis, 1922 Pat 
384 (385): 3 Pat L Tim 343: 65 Ind Cas 175: 
1 Pat 246 [Distinguishing 58 Ind Cas 538]. 

Note 24. w 

(1) Order of remand is not “final order” with¬ 
in S 109 unless it decides some cardinal issue in 
the case :—Tasadduk Rasul v. Farsand Husain, 
(1898) 1 Oudh Cas 205 (210) P C; Nuri Mian 
v. Ganges Sugar Works, Ltd, Oawnpore, (1916) 
32 Ind Cas 360 (361): 14 All L. J50; 38 All 
150; Kausella v. Ram Sarup, (1908) 5 All L J 
57 (58): 1907 All W N 291; Habibunnma v. 
Mxmaxvarunnissa, (1903) 25 AU 629 (630, 631): 
1903 All W N 159; Tusaf Shah v. Ghulam Jxlam, 
1888 Pun Re No 56; Abdul Rahman v C^nm 

and Sons, 1933 P C 58 (60): 1938 
166 : 10 Oudh W N 195: 142 Ind Cas 828. 37 
Cal W N 405: 11 Rang 58: 1933 All L J 244. 
35 Bom L R 331: 64 Mad L Jour 307: 37 Mad 
L W 331 P C [The test of finality is whether 
the order finally disposes of the rights of the 
parties. 1920 P C 86 foil]. 

Note 25. 

( 1 ) Badam v. Imrat, (1881) 3 All 675 (680) : 
1881 All W N 46 P B; Bhau Bala v. Bapaji 
Babuji, (1889) 13 Bom 14 (17); Abrahlm 

v. Abrahim, (1881) 17 Cal 168 (170); 

Loki Mahto v. Aghore Ajaib Lall, (1880) 5 Cal 
144 (146): 4 Cal L Rep 465: 2 Shome L R 
258; Ram Ratan v. Kirpa Ram, (1910) 8 Ind 
Cas 246 (246): 86 Pun L R 1910: 192 Pun 
W R 1910; Maha Ram v. Ram Mohar, 1903 Pun 
Re No 1: 1 Pun L R 1903 F B; Nand Lai v. 
Gurditta. 1902 Pun Re No 99: 141 Pun L R 
1902; Mehr Khan v. Ram Nath, 1900 Pun L R 
page 314; Bhai Wazira v. Chuhar Mai, 1895 Pun 
Ro No 85 [Overruling 1886 Pun Re No 126] 
Musst Malchan Devi v. Asa Singh, 1892 Pun Re 
No 6; Katas v. Kalyan Singh, 1887 Pun Re No 
109; Tara Singh v. Gurditta, 1887 Pun Re No 40; 
Sankaran v. Ramankutti, (1897) 20 Mad 152 
(154, 155): 6 Mad L Jour 232; Girdhari Lai 
v. Jaswant Singh, (1912) 15 Ind Cas 181 (182): 
15 Oudh Cas 33. See also Ohinnaswami 
Karuppa, (1898) 21 Mad 234 (236) [Appeal 
against order of • lower appellate Court returning 
plaint for presentation to proper Court—High 
Court can consider the merits of tho decision on 
which the lower appellate Court’s order was 
based]. But see Arumugam Ohetty v. Raja Ten- 



I 


Remand 


2949 


itself. 1 "* Similarly, in an appeal from an order of remand purporting to be 
under R. 23 (though that rule did not apply to the ease), the High Court may 
enter into the merits of the lower Court’s decision in respect of which the order 
of remand was made 2 and may either dispose of the case itself or remand 
it to the lower appellate Court according to the necessities of the case. 3 But 
the High Court has no power in an appeal from an order of remand, to go 
into any questions unconnected with the correctness of the order of remand. 4 

26. To what Court remand could be made.—Ordinarily the case 
should be remanded to the Court from whose decree the appeal is preferred 
and to no other Court. 1 But if the appellate Court has power to transfer a 
case from one Court to another there is nothing illegal in remanding the case 
to a Court to which the case could have been transferred. 2 (See also Note 30, 
infra and S. 24, ante.) 

27. Effect of order of remand.—An order of remand implies a 
reversal of the decision of the lower Court 1 and re-opens the whole case for 
re-trial by the lower Court except in regard to matters decided by the order of 
remand. 2 There is a difference of opinion as to whether where a suit is 
remanded the lower Court can raise another preliminary point which was 
not the subject-matter of the appeal, and decide the case thereon. According to 


kateswara Ettappa , (1905) 28 Mad 444 (451, 
452): 15 Mad L Jour 292 [Per Moore, J:— 
Proper time for the High Court to consider the 
correctness of the decision on the preliminary 
point is, in second appeal, if any preferred from 
the decree after remand.—Subrainania Ayyar, J 
contra J. 

(lh). JIasan Ali v. Siraji Husain, (1894) 16 

All 252 (254): 1894 All W N 64; Girdhari Lai 
v. Jaswant Singh, (1912) 15 Ind Cas 181 (183): 
15 Oudh Cas 33. 

(2) Sant Ram v. Musst Mohan Devi , 1898 
Pun Re No 56. 


(3) Sohan Lai v. Azizunnissa, (1885) 7 All 

136 (139, 140): 1884 All W N 294 (Lower 

appellate Court remanding whole case instead of 
remitting issues—High Court cannot deal with it 
as if it was first appeal from decree—It can 
only rectify the procedure of lower Court and 
direct it to decide the case itself on the merits]. 

(4) Jainulabideen Marakayar v. Habihulla 

Sahib, 1928 Mad 430 (432): 27 Mad L W 483: 
109 Ind Cas 130: Syed Muhammad Julian v. 
Mnhru. Mai, 1902 Pun Re No 28 : 185 Pun L K 
1901. See also Deokishen v. Uansi, (1886) 8 

All 172 ( 176, 177): 1886 All \V N 35: 10 Ind 
Jur 340 (Order of High Court on appeal from 
tho order of remand, setting aside the order of 
remand, being merely of an interlocutory kind 
cannot have the effect of res judieata upon any 
point that may be urged in appeal on the merifs]. 

Note 26. 

(1) Dai Shrt Majirajba v. MttyanUd Bhai 
Shankar, (1895) 19 Bom 303 (306); Fati v 

Oarfdi (lOK)) 20 Ind Cas 788 (789): 158 Pun 
W R 1913 279 Pun L R 1913. 


<* Ohayju v. Sham Lai. 1922 Lah 239 (240) 
5? r " f| Cas 113: 25 Pun W R 1922; Qopt 
C mandra A askar v. Gadadhnr Mandat, (1909) 
Ind Cas 110 (112) Cal (Failure in a marke 
manner to do justice between the parties—Cas 
was sent to another Court): Gajadhar Pram 
v. Loh\a , (191G) 35 Ind Cas 698 (700): 2 


Cal L Jour 457; Fati v. Gaddi , (1913) 20 Ind 
Cas 788 (789); 158 Pun W R 1913: 279 Pun 
L R 1913. See also Dhun Monee Chowdhrain 
v. Woomachurn Roy, (1875) 23 Suth W R 445 
(446) (Decision of the lower Courts found in 
special appeal to have been without jurisdiction 
and the suit cognisablo by the Small Cause Court 
—High Court made an order sending the plaint 
to the Small Cause Court for trial |. 

Note 27. 

(1) Tarince Kant Lahoree v. Koonj lieharec 
Awastee. (1669) 12 Suth W R 112 (112, 113); 
Kcbul Kishen v. Ml Ambala, (1867) 7 Suth W 
R 326 (327). See also Sitaram v. Jadho Rai , 
1932 All 353 (355): 1922 All L J 285: 137 Ind 
Cas 785. See also Saroda Prasad v. Saudaraini, 
(1906) 3 Cal L Jour 181 (182) (When decree 
is set aside in appeal and case is remanded 
under this rule the appellant is entitled to resti¬ 
tution of the property taken possession of in exe¬ 
cution of the decree, so set aside, although an 
appeal has been preferred against the order of 
remand). See also J 7 > ir#\vc v. Ishan thunder . 
( 1870) 14 Suth W R 380 (381) (But evidence 
taken on the previous occasion may be considered 
—See words newly added to the present rule]. 

(2) Gudadhur v. Shushee Monee, ( 1874) 21 

Suth W R 7 (8): Kartick v. Satya, (1916) 32 
Ind Cas 240 (241): 20 Cal \V N 584; Syed 

Abdul Hack v. Jayaram Naidu, 1928 Mad 14 
(14): 39 Mnd L Tim 506: 106 Ind Cas 76; 
Ram Chunder Summit Chowdhry v. Dayoo Khan. 
( 1868 ) 10 Suth W R 339 (340); Tu/meazooddccn 
Khondkar v. Mohima Chunide.r Mookerjee, (1869) 
11 Suth \V R 227 (227, 228) (If law is altered 
by Full Bench ruling since the case was remanded, 
the trying Court should take it into consideration]; 
Chenyalraya Chcttiar v. Rayhava Ramanuja Da.ss. 
(1919) 52 Ind Cas 569 (572): 37 Mad L Jour 
100 ( Whole ease is re opened even in respect of 
those who did not appeal |. See also Katchr - 
kalayana Ranyappa Kallakku Tola (India r v. 
Karhivijaya Ranyappa Kalakka Tola Oodiar, 
(1867-69) 12 Moo Ind App 495 (502, 503)* 

2 Bong L R P C 72: 11 Suth W R P C 33 • 2 
Suth 206: 2 Sar 461 P C [Remand of whole case 
cures defects in original trial]. See also Rughoo • 


0.41, R.23, 
Notes 
25—27. 
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0-41, R. 23, the High Courts of Allahabad 3 and Bombay 4 it cannot. According to these 
Notes decisions such points might and ought to have been raised before the remand. : 

27—28. The High Court of Madras has held that it can. 5 The High Court of Calcutta 

has expressed conflicting views. 6 ' 

After a suit has been remanded the appellate Court is not competent to 
pass any order in it unless and until the case comes before it again in 
appeal. 7 {See also Notes 2 and 30.) 

28. Effect of improper order of remand. —Where an order of remand 
is passed in circumstances which do not warrant it, the defect involved in the 
order is one of procedure and not of substantive law and comes within the 
purview of S. 99 of the Code. But the question arises whether such an order 
is one affecting the jurisdiction of the Court within the meaning of S. 99. 
On this question there is a conflict of opinion. According to the High Courts 
of Bombay 1 and Calcutta 2 such an order is not one passed without jurisdic¬ 
tion and hence, docs not, in itself, affect the jurisdiction of the Court and 
neither the order of remand nor the subsequent proceedings based thereon can 
be interfered with unless the decision of the case on the merits or the jurisdic¬ 
tion of the Court in any other respect has been affected. But according to the 


nundan Prasad Singh v. Ohuttur Paul Singh. 
(1868) 10 Suth W R 335 (336) [A fresh appeal 
lies from the decision after remand). 

Whole case is re-opened—Judge in lower 
Court can come to conclusions different 

from those arrived at by himself or his 
predecessor previously, in respect of matters 
not touched by order of remand .—Jitendra 
Kumar Pal Choudhury v. Mukshodu Charon 
Das. (1920) 56 Ind Cas 1001 (1003)i Cal; 

Ajodhya Prasad v. Jagadish Singh, (1912) 13 
Ind Cas 813 (814): 14 0 «dh Cas 321; Tannw 
v. Kunj Biharee, (1869) 12 Suth W R 112 (112 
113): Lakshmi Narain v. Mohamadi Begwm, 1934 
Oudh 123 (126): 9 Oudh W N 60: 137 Ind Cas 
102. See also TJmrao Singh v. Pvrthi, 1925 All 
369 (370): 6 L R All (Civ) 117: 86 Ind Cas 
445 [ Where at stage of second appeal the case 
is remanded for decision on a certain issue and 
the case comes hack after remand, the parties 
having had full opportunity to meet the case, it 
cannot bo urged that the Court should not have 
allowed a new case to be set m>J. B,,t 
Kartick Chandra Das v. Satya Stri Qhosal, (1916) 
32 Ind Cas 240 (241) : 20 Cal W N 584 [A 
High Court in the exercise of its power of super¬ 
vision under the Charter can assume m certain 
cases, an authority to limit the scope of certain 
appeals remanded to the lower Courts without 
keeping them in its own file]. See also Rnnia- 
chandra Oenuji v. Shnpali Sukaft Qade ,■ 1929 
Bom 202 (204): 31 Bom L R »57: 1U ‘Hid Cas 
252 [Suit in Court of second class Sub-Judge 
returned for proper presentation—First class Sub- 
Judge rejecting plaint—Appeal from order return¬ 
ing plaint—Rejection not brought to notice -Case 
remanded to second class Sub-Judge No P ,ain ^ 
being in existence suit could not be proceeded 
with—Plaintiff's remedy was by a PPeaj a e ainst 
rejection of plaint by First Class Sub-Judge). 

(3) Chunilal v. Habib Ali . (1916) 35 Ind Cas 
571 (574) All. But see Bern Prasad v. Sampat, 
1897 All W N 108 (109). 

(4) Temulji v. Furdunji, <i 869-7 0)5 Bom H 

C R (A C) 137; Dattu v. Kasai, (1884) A 7 5-g? 

535 (537); Morn Bm v. Qopal Bin, (1877 78) 

2 Bom 120 (130, 131). 


(5) Saravanaperumal v. Subbayyan, 1922 Mad 
514 (516, 517): 16 Mad L W 802: 1922 Mad 
W N 763: 31 Mad L Tim 430 [Ir. this case it 
was held that the point could he raised and de¬ 
cked but that the lower Court acted improperly 
in disposing of the suit on a preliminary point 
again after remand without giving its findings on 
the other issues). 

(6) Sheo Sahay Tewaree v. Ram Pershad 
Narain Tewari, (1875) 24 Suth W R 333 (333) 
(Cannot); Anzar Ali v. C E Grey, (1905) 2 Cal 
L Jour 403 (405, 407), (Do.); Tej Kishen v. 
Shib Chunder, (1865) 3 Suth W R Act X 158 
f 159) [It can); Mt Judoobunsee v. Mt Asman 
Kooer, (1870) 14 Suth W R 370 (371) (Do.); 
TrUokya Mohini Dasi v. Kali Prosanna Ghose, 
(1907) 11 Cal W N 380 (386), (Do.). 

(7) Tilak Dhari v. Gobind Prasad, 1883 All 
W N 171 (172). 

Note 28. 

(1) Savitri v. Ramji, (1890) 14 Bom 232 
(235, 236). 

(2) Bisai Nath v. Tara Nath Deb, 1923 Cal 

385 (386): 72 Ind Cas 588; Nabin Chandra 

Tripat v. Pran Krishna, (1913) 20 Ind Cas 39 
M0): 18 Cal L Jour 613: 41 Cal 108; Trai- 
lokya Mohini Dasi v. Kali Prasanna, (1907) 11 
Cal W N 380 (386); Debcndranath v. Prasanna 
Kumar, (1907) 5 Cal L Jour 328 (333); Durga 
Kinkar Narha v. Kunchai Ronza, (1907) 5 Cal 
D Jour 71 (74); Ram Gopal Dey v. Raghunath 
Ghoshal, (1905) 2 Cal L Jour 496 (497); Mohesh- 
chandra v. Jamiruddin, (1901) 28 Cal 324 (333): 

5 Cal W N 509; Jugobundhoo v. Sreenarain, 
(1873) 20 Suth W R 188 (188); Ganga Monet 
v. Issar Chunder. (1872) 17 Suth W R 465 
(466) ; Nussurooddeen v. Lai Muhammad Pura- 
manick. (1870) 13 Suth W R 234 (235); Mina . 
Jiwad Ali v. Hossein Bibi, (1867) 8 Suth W R 
207 (207); Now Cowree v. Mookta, (1865) 2 
Suth W R 181 (182). See however Jatinga 
Valley Tea Co v. Chara Tea Co, (1886) 12 Cal 
45 (47); Khandakar Kafactoollah v. Mahomed 

Kabel, (1868) 9 Suth W R 345 (346 );Qungar 
narain Behutta v. The Collector of Mfdnapore, 
(1866) 6 Suth W R 47 (47). 
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High Courts of Allahabad, 3 Madras 4 and Patna 4 '* such an order of remand is 
one made without jurisdiction, the term “jurisdiction” being understood not 
in the sense of the power to deal with a certain matter but in the sense of the 
power to pass a given kind of order in such matter, and therefore the order of 
remand and the subsequent proceedings based thereon may be set aside although 
the decision of the case on the merits or the jurisdiction of the Court in any 
other respect has not been affected. 

If an appellate Court passes an order of remand in a matter over which 
it has no jurisdiction, the order is ultra vires. 5 

As to the effect of setting aside an order of remand, see the following 

eases. G 


29. Matters decided by order of remand, finality of. —3. 105, sub- 
S. (2) of the present Code provides that if the party aggrieved by an order 
of remand from which an appeal lies does not appeal therefrom, he cannot 
subsequently question the correctness of the order of remand. (See S. 105, 
Note 8 and the following cases.’) But even apart from the said provisions an 
order of remand under this rule as contrasted with an order remitting issues 
for findings under R. 25, is, as regards the Court passing the order, conclusive 
on all points decided thereby and they cannot be re-opened in that Court before 
the same Judge or his successor, in appeal from the decision of the lower Court 
on remand. 2 Nor can the Court to which the case is remanded go behind the 


(3) Rame8hur v. Sheodin, (1890) 12 All 510 
(513, 514. 519): 1890 All W N 18 P B; Jfu/fu 
Khan v. Than Singh . 1891 All W N 187 (187); 
Maghu v. Faujdar, 1891 All W N 105 (106); 
Jarbhandan v. Nakchand Singh, 1887 All W N 
224 (224). But see Ghasi Ram v. Budh Singh , 
(1875) 7 N W P H C R 193; Gujraj Singh v. 
Bijai Singh, (1874) 6 N W P 114; Buldeo Per - 
shad v. Golab Khan t (1874) 6 N W P 101. 

(4) Palani Chetty v. Rangi Doss Nttidu, (1908) 

32 Mad 83 (85): 4 Mad L Tim 479: 1 Ind 

Omh 746; Mai ikarjunn v. Pathaneni, (1896) 19 
Mad 479 (481); Subba v. Balachandra, (1895) 
18 Mad 421 (422). 

(4-a) Ram Asis Puri v. l/wmrfci Lai, (1920) 

58 Ind Cas 538 (540) Pat. 

(5) Cheda v. Badulla, (1889) 11 All 35 (39. 
40): 1888 All W N 284: 13 Ind Jur 190; Karin - 
dad Khan v. Amir Debi, (1909) 1 Ind Cas 460 
(461): 26 Pun W R 1909. 

(6) Raj kali v. Gopi Nath Naik . 1922 All 35 

(37): 44 All 211: 20 All L J 44: 66 Ind Cas 

817 [Remand order—Set aside—Subsequent pro¬ 
ceedings based on it also fall with it) ; Lai Raghu - 
raj Singh v. liar Pershad, (1902) 5 Oudh Cas 
801 (303) [Remand order set aside—Decree of 
original Court is restored—Limitation for execu¬ 
tion runs from appellate order). 

Note 29. 

(1) Karm Narain v. S ala mat Rai t (1920) 57 
Ind Cas 52 (53): 2 U P L R (Lah) 120 [Order 
of remand from which appeal lies not appealed 
from—Its propriety cannot be questioned in an 
appeal on the merits from the final decree. 

But a person not adversely affected by an 
order of remand is under no obligation to appeal 
against it and may challenge it in an appeal 
from the first decree after remand:— 

"See Jalfsar Singh v. Mahadeo Bax Singh . 1931 
Oudh 242 (243): 8 Oudh W N 243: 132 Ind 
Cas 78. 


Similarly, a point can be raised by the appellate 
Court suo motu under O. 41, R. 2:— 

Bali ram v. Sadaram . 1926 Nag 147 (148): 

89 Ind Cas 1019. 

Cases under the old Code which pro¬ 
ceeded on the footing that the propriety* of 
an order of remand could be challenged in appeal 
from the appellate decree passed after remand 
though the order of remand was appealable 
and was not appealed against :—Forbes v. Ameer- 
unnisa, (1863-66) 10 Moo Ind App 340 (359. 
360): 5 Suth W R 47: 1 Ind Jur N S 117: 1 
Suth 621: 2 Sar 153 P 0; Ramjas v. Aman 
Sahai, (1910) 5 Ind Cas 667 (668) All; Hem 
Kunwar v. Awiba Prasad , (1900) 22 All 430 
(432. 433): 1900 All W N 136; Sher Singh v. 
Diwan Singh . (1900) 22 All 366 (367): 1900 

All W N 109; Kharag Prasad v. Durdhari Rai, 
(1892) 14 All 348 (349. 350): 1892 All W N 
25; Maghu v. Faujdar, 1891 All \V N 105 (105); 
Kanto Prosad Bazar i v. Jagat Chandra Dutta , 
(1896) 23 Cal 335 (338); Lata Pea gag Lai v. 
Jai Narain Singh, (1895) 22 Cal 419 (422); 
Rangu Ram v. Jownta Singh, 1906 Pun L R 32; 
Mansukhdns and Srikishen v. Mt Girja Bai and 
Lakshmi Narain, ( 1892) 5 C P L R 116 (117); 
Sri Harakh v. Ram Pat, (1906) 9 Oudh ('as 80 
(84); Lorhun Mundal v. Warzeer Puramanick, 
(1870) 13 Suth W R 464 (465) [Held, that 
in this case order of remand was not of such 
a character as precluded the raising of a certain 
point]. But see Makhun Kooer v. Tineowree 
Putt. (1870) 14 Suth W R 22 (22) [Review 
specifically granted for considering a certain ques¬ 
tion—Remand ordered on review—Decision of 
question on review cannot he re-opened], 

(2) Rai Brij Raj Krishan v. Chain Singh, 
1923 Pat 226 (228): 4 Pat L Tun 35: 76 Ind 
Cas 136; Masihunnissa v. Kaniz Sughra, (1921) 
60 Ind Cas 975 (976): 1921 All 276: 19 All 
L J 139: 43 All 377; Nageshar Sahai v. Mata 
Prasad . 1922 Oudh 236 (248): 9 Oudh L J 

235: 25 Oudh Cas 189: 69 Ind Cas 730; Sultan 
Beg v. Chooni Lai, (1918) 46 Ind Cas. 922 
(924) Nag; Subbalakshmamma v. Venkatarayudu, 


0.41, E.23, 
Note 8 
28—29. 
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Notes 
29—30. 


order of remand. 3 < 

• • f 

The High Court of Allahabad has, however, held in the undermentioned 
case*"" that notwithstanding the fact that an order of remand is not appealed 
against the Court is bound to take notice of a subsequent event which renders 
the order of remand nugatory. Thus, where a Revenue Court dismisses the 
suit on the ground that the plaintiff has no title to the property and the 
District Judge remands the suit in appeal under this rule, and the trial Court, 
after remand, decrees the suit, but before the hearing of the appeal after remand, 
the defendant obtains a declaration from the Civil Court that he was the owner, 
it has been held, that the Court is bound to take notice of the Civil Court’s 
decree and act accordingly. 

But an order of remand does not preclude the determination of points, 
not conclusively decided by it. 4 

30. Jurisdiction after remand depends upon the order of remand.— 
Where a case is remanded to a particular Court, it is only that Court and no 
other Court that can try it. 1 But if a case is remanded to a District Court, 
that Court can, under S. 24 of the Code, transfer the case to any other Court 
subordinate to it which is competent to try it. 2 An order of remand cannot 
confer on the lower Court to which the case is remanded jurisdiction which it 


(1909) 2 Ind Cas 525 (526): 5 Mad L Tim 
75: 32 Mad 318; Brojo v. Juggut, (1874) 21 
Suth W R 199 (A) (199); Bodun Burooah v. 
Abdul Gunny, (1873) 19 Suth W R 281 (282); 
Lxdcet v. Byjnath, (1870) 14 Suth W R 285 
(285): Suraj Din v. Chattar , (1881) 3 All 755 
(757): 1881 All W N 55; Kharag Prasad v. 
Durdhari Raj, (1892) 14 All 348 (349): 1892 
All W N 25; Raqhunath Das v. Ganesh Das, 
1932 All 603 (604): 1932 All L J 615: 138 
Ind Cas 406; Ram Kuvar v. Damodhar, (1870- 
71) 6 Bom H C R 146. See also Aja Nasya v. 
Karim Balcsli, (1918) 46 Ind Cas 816 (816) 
Cal; Ashiq Ali v. Arjumannissa, 1923 Oudh 50 
(51): 25 Oudh Cos 254: 70 Ind Cos 937; Rotpal 
Singh v. Sheo Prasad Singh, (1907) 10 Oudh 

Cos 350 (352); Munshi Lai v. Ramasis Pun 
1922 Pat 384 (385): 3 Pat L Tun 343: 65 Ind 
Cas 175: 1 Pat 246; Brij Krishan v. Ohathu 
Singh, 1923 Pat 226 (228): 4 Pat L Tim 35: 
76 Ind Cas 136; Lachumammal v. Gangammal, 
(1910) 7 Ind Cas 858 (859): 8 Mad L Tim 
233: 1910 Mad W N 692; 34 Mad 72 -.Oaribulla 
v. Modu. (1919) 50 Ind Cas 301 (305)' Cal; 
Rahimunnessa Bibi v. Mahadeb Das, (1.910) 7 

Ind Cas 846 (847): 12 Cal L Jour 428 ■ Su,]ada 
v Peerjada, (1919) 53 Ind Cas 677 (680): 191© 
Mad W N 662. But see Ram Asis Pan v. Munshi 
Lai, (1920) 58 Ind Cas 538 (539, 540) Pat // 
(he remand mas under R 25, the remanding Court 
can re-considcr its opinion.—-K M Moideen Ptitoi 
v. M O Umar Vduman Tharaganar 1929 Mad 
391 (392): 113 Ind Cas 548; Brij Lai v. Lolas 
Ram, (1912) 14 Ind Cas 16 (17): H6 Pun ^ 
R 1912: 136 Pun L R 1912; Haitenncssa Bibi 
v Kaxtash Ohandra Saha, (1912) 17 Ind Cas 
224 (226): 16 Cal L Jour 259; Hanuman Das 
v. Qur8ahay Singh, (1913) 21 Ind 9 as „.™. 

(701)- 18 Cal L Jonr 181; Sheo Narain Singh 
v Bishnath Singh, (1914 )22 Ind Caa 315(3 17): 
1014 P C 153* 18 Cal W N 426: 17 Oudh Las 

33: 1 Oudh h'j 159: 27 Mad L Q ; 128 a ?q 2 C ) 
See also Muhrgmad Zahvr v. ChcdaLal, (1892) 
14 All 141 (143, 144): 1892 All W N 3. But 

see Gancndra Nath R°V ln J- cSTiS 

Kanta Roy Ohowdhury, (1012) 15 Ind Cas 39 

(41): 17 Cal W N 462 [Judge is not hound to 

reconsider]. But see Hira Lai Pal v. Etbar Han¬ 


ded, (1916) 32 Ind Cas 866 (868): 20 Cal W 
N 43 [Court not bound to re-consider]. 

(3) See Parasn Pattar v. Yenkatachala Pattar. 
(1915) 28 Ind Cas 982 (982) Mad; Court of 
Wards v. Leelanand, (1876) 25 Suth W R P C 
157. See also Gopal Rao v. Nemichand, 1921 
Nag 129 (130): 61 Ind Cas 575. 

(3-a) Mt Vma Devi v. Gur Narain, 1927 Alt 
694 (695): 103 Ind Cas 349. 

(4) Rarer Nath v. Issuer Ohunder, (1875) 24 
Suth W R 316 (317); Ahmed Buksh Muilick v. 
Bipin Behan Singh Roy, (1911) 11 Ind Cas 6 
(7) Cal; Lingo Raoji v. Secretary of State, 1928 
Bom 201 (202): 30 Bom L R 570: 111 Ind 
Cas 278; Larhmipal Singh v. Bhagwat Singh, 
1925 Oudh 527 (528): 85 Ind Cas 468;. Ajodhya 
Prasad v. Jagadish Singh, (1912) 13 Ind Cas 
813 (814): 14 Oudh Cas 321. 

Note 30. 

(1) TJthuman Ammal v. Naina Muhammad, 
1923 Mad 351 (352): 44 Mad L Jour 238: IT 
Mad L W 355: 1923 Mad W N 194: 32 Mad 
L Tim 276: 72 Ind Cas 314. 


(2) Rajkali v. Gopinath, 1922 All 35 (36): 
44 All 211: 20 All L J 44: 66 Ind Cas 317. 
See also Protab Chandra v. Judhister, (1914) 23 
Ind Cns 69 (70): 19 Cal L Jour 408: 19 Cal 
W N 143. See also Gurdeo Singh v. Chandrika 
Singh, (1909) 1 Ind Cas 913 (917, 918): 36 
Cal 193: 5 Cal L Jour 611., 


The following decisions to the contrary 
mder the former Code should he regard- 
id as no longer good law In view of 
he amendment of S 24 In the new Code:— 
!ameibaran Vpadhia v. Kashi TJpadhia, (1910) 
Ind Cas 400 (401) All; Ramanna v. Sitamma, 
1900) 10 Mad L Jour 238 (239); Sita Ram 
. Nauni Dulaiya, (1899) 21 All 230 ( 232 ): 
899 All W N 38; HameduUah v. Muteeoonissa, 
1871) 15 Suth W R 574 (575) ; Chowtont 
lamedullah v. Muteeonnissa Bibi, (1871) 15 Suth 
V R 574 (575). 
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would not have possessed but for the order of remand. 3 Where the order of 
remand lays down any limits for the enquiry to be made by the lower Court, 
that Court has no jurisdiction to enter into questions which fall outside those 

limits. 4 

31. Right of parties after remiand. —See Notes 27, 29 and 32. 

32. Procedure after remand. —When a case is remanded for retrial, 
the whole case is re-opened and the Court is to proceed de novo and is entitled 
to take evidence again even of those witnesses who had already been examined. 1 
But if the remand is only to enable the Judge in the lower Court to record his 
reasons, for his judgment a trial de novo is ultra vires. 2 When the lower 
Court has not properly carried out the order of remand, the case may be again 
remanded to it. 3 

Where a case is remanded to the lower Court for re-trial the parties are, 
according to the practice of the Nagpur Judicial Commissioner’s Court, not 
entitled as of right to notice of the date fixed for re-hearing. 4 Nor are they 
entitled to notice of the receipt of records by the lower Court. 4 " They are, 
however entitled to have a reasonable date fixed for further hearing. 4 ' 15 No 
fresh vakalatnama is necessary in a remanded case. 5 When a case is remanded 
in second appeal to the first appellate Court, the latter may ask the trial Court 
to take additional evidence. 6 

33. Refund of Court-fee on remand. —Where a remand is made under 
this rule the appellate Court is bound under S. 13 of the Court-Fees Act, 1870 
to order a refund of the Court-fee. 1 


(3) lahar v. Dhanpat, 1929 Lah 534 (535): 
30 Pun L R 244: 116 Ind Cas 324 [Order of 
remand cannot confer jurisdiction which the lower 
Court would not have had but for the order of 
remand]; Vuppuluri Achayya v. Seetharama * 
chandra, (1913) 39 Mad 195 (203): 13 Mad L 
Tim 60: 24 Mad L Jour 112: 18 Ind Cas 555 
P B. 

(4) Shib Ohundcr v. Joymala , (1881) 7 Cal 

h Rep 103 (106): 35 Cal 176: 12 Cal W N 122: 
7 Cal L Jour 103; Shaheb Tewaree v. Kishort 
Sahay, (1875) 24 Suth W R 330 (330); Qossain 
Dowlat Geer v. Biasessur Gheer, (1874) 22 Suth 
W R 207 (208); Narendro Goomar Out v. French, 
(1865) 3 Ruth W R 198 (199). See also 

Khngendra Nath v. Sonatan Guha, (1915) 31 

Ind Cas 987 (992): 20 Cal W N 149 [Remand 
order to find whether a person has a title includes 
an enquiry as to whether he has lost the title or 
whether he is precluded from relying upon the 
title). 

Note 32. 

(1) Koonji Behari Avustec v. Tarinec Kant 

Lahoree , (1867) 8 Suth W R 285 (287); Kristo 
Ohurn v. Muggan Chuckerbutty, (1868) 10 Suth 
W R 491 (492); Gudadhtcr Dutt v. Shuahec 

Monle Doaaia, (1874) 21 Suth W R 7 (8) [Plain¬ 
tiff may prove his caso in any way he can). 

(2) Bhoyro Lai v. Mokvnd, (1865) 2 Suth 

W R 275 (276); Manik Sett v. Khetter Mohan. 
1 Ind Jur N S 101; Bhyrup v. Khettur Mohan, 
(1866) 5 Suth W R 124 (124). 

(3) See RndhabuUub v. Anundmoyee , 1864 
Suth W R Mis 39 (40) [In remanding a second 
time Court should point out the manner in which 
tho carrying out of the previous order seemed 
defective]. But see Kasheenath Deb v. Maharanee 
Shibeaurce Debia, (1867) 8 Suth W R 503 (503) 
[Where tho lowor appellate Court has not fully 

C.P.C.—370 


carried out order of the High Court remanding a 
case tho High Court would not remand a second 
time if it should appear that tho lowor appellate 
Court substantially tried the case fully on its 
merits). 

(4) Baldfir v. I maw. 1925 Nag 31 (31): 76 
Ind Cas 46; Gosnvi v. Mubraj, (1911) 12 Ind 
Cas 807 (808): 7 Nag L J 172 [But in fixing 
date for proceeding with the case, Court should 
select such date as will give parties reasonable 
opportunity to ascertain the date fixed); Atmuram 
v. Krishna. (1908) 4 Nag L J 166 (168). 

(4-a) In re Kalee Mohan. (1872) 17 Suth W 
I? 70 (70); Banrhi Din an v. Mahajar Uddin 

Talukdar. (1932) 36 Cal W N 693 (G95); Jaga- 
damhu Prasad v. Ram Dutary, (1932) 136 Ind 

Cas 251 (252): 1931 Notes 13 (6): 8 Oudh W 
N 1235: L It 12 A.<(>) 380: 1932 Oudh 107. 

M b) Ilarodiian v. Prolog Narain. (1870) 14 
Suth W K 40 1 (402): W'tf/iron Co v. Kunhye 
Bahadur. (1868) 9 Suth W R 294 (295). 

(5) Srcemutee v. Joy Qopal, (1864) 1 Suth 

W R 276 (211). 

(6) Moti Sinyh v. Sobhamal, (1916) 32 Ind 
Cas 634 (634): 9 Sind L R 148. 

Note 33. 

(1) Bhau Singh v. Chaganiram, (1918) 45 Ind 
Cas 552 (553): 20 Bom L R 348: 42 Bom 363; 
Bansi v. Jhamman, 1930 Lah 441 (442): 122 

Ind Cas 485; Sher Mohammad v. Mian Ahmad, 
1927 Lah 592 (593): 103 Ind Cas 298; II nr- 
nam v. lndar. 1932 Lah 311 (311): 33 Pun L 
L R 285; 138 Iml Cas 202; Mohammad Shaft. 
v. Fatehgar , 1927 Lah 196 (197): 100 Ind (’as 
49; L Shantilal v. Agha Dost Mohammad. 1932 
All 641 (642): 1932 All L J 745; 140 Ind Cas. 
56. 


0.41, R.23, 
Notes 
30—33. 
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0.41, R.23, There is a difference of opinion, however, as to whether a refund can he 

J?™ ordered in cases in which a remand has been made, not under this rule but 

under the Court s inherent powers. The Judicial Commissioner’s Court of 
Nagpur has held that a refund cannot be ordered in such cases. 2 According 
to the High Court of Patna also S. 13 of the Court-Fees Act, 1870 applies only 
to cases of remand under this rule. 3 The High Court of Lahore has, on the 
other hand, held that a refund could be ordered in such cases 4 but that the 
power is a discretionary one. 6 

When an appeal is remanded as to a part, the appellant is entitled to a 
refund of a proportionate part of the Court-fee. 6 


34. Costs .—See the undermentioned cases. 1 

35. Revision .—Remand under 0. 41, R. 23.—No revision lies against 
an order of remand under this rule because such an order is appealable. 1 Even 
if the order of remand is not justified under the terms of this rule it is not a 
case of want of jurisdiction within the meaning of S. 115, as the Court has 
inherent jurisdiction to remand. 2 

Remand under inherent power .—An order of remand under the inherent 
power of the Court is not appealable. Hence the question arises whether such 
an order is revisable under S. 115. On this question there is a conflict of 
opinion. According to some decisions a revision does not lie in such a case. 3 
But according to other decisions a revision is maintainable. 4 


(2) Tithoba v. Woman, (1917) 42 Ind Cas 
804 (304) Nag; Jagannath v. Maruthi, (1916) 
36 Ind Cas 241 (242): 12 Nag L R 126. 

(8) Nand Kumar Singh v. Silas Ram Marwari, 
(1917) 43 Ind Cas 855 (856): 1917 Pat H C C 
377: 4 Pat L W 100 : 3 Pat L Jour 116. 


mature to award costs to the appellant as ques¬ 
tion depends on merits of case]. 

Note 35. 

(1) Meer Tukee Ali v. Meer Sandut Ali, (1873) 
5 N W P 14; Meer Tukee Ali v. Meer Saadut 
Ali, (1873) 5 N W P 137. 


(4) Mt Gendo v. Radhe Mohan, 1932 Lah 219 
(220): 33 Pun L R 54: 136 Ind Cas 559; Cen¬ 
tral Bank of India v. Thakur Das, 1933 Lah 185 
(135): 141 Ind Cas 400. 

(5) Bansi v. Jhamman, 1930 Lah 441 (442): 
122 Ind Cas 485. 

(6) In re Doorga Das Dutt, (1866) 6 Suth 
W R Mis 65 (68): Beng L R Sup Vol 511; In 
re Bhagwanti, (1917) 39 Ind Cas 28 (28): 14 
All L J 671 [The remand as to a part must be 
as against all the respondents—If a decree is re¬ 
versed aB to some of the respondents but is con¬ 
firmed as to others, no refund can be ordered]. 


Note 34. 

(1) Tarakant v. Puddomoney, (1866) 5 Suth 
W R 63 (66): 10 Moo Ind App 476 [Case dis¬ 
posed of on points (1) limitation, (2) res judicata 
without any decision on the principal point on 
the merits—Privy Council reversing decision on 
the above points—Case remanded—Privy Council 
granted appellant the costs of the appeal] ; Digam- 
bur v. Ram Roodhro, (1870) 13 Suth W R 39 
( 40 ) [Costs of appeal can be recovered only if 
order of remand provides for them, e.g., by providing 
that costs shall abide the result] ; Lakshmanan 
v. Muthiah, (1915) 30 Ind Cas 785 (786): 2 
Mad L W 755: 18 Mad L Tim 247 [When case 
is remanded to lower Court because of appellants 
failure to set out his case properly and support 
it by proper evidence, respondent is entitled to 
his costs of appeal]; Sarfaraz Ali v. Ram Ratan, 
189? All W.N 215 (216) [Remanding Court has 
power to apportion costs— Held, that ordinarily 
costs must be left to abide the result—It is pre¬ 


(2) Autul Chandra Seal v. Kobadali, (1921) 
64 Ind Cas 436 (437) Cal. 

(3) Sundararama v. Sathianatha, 1927 Mad 
1190 (1190): 1927 Mad W N 286: 102 Ind 
Cas 28. See also Bishnath Singh v. Ram Sri, 
1923 All 464 (465) : 76 Ind Cas 525 [Not clear 
whether remand was under inherent power]. 

No revision lies because there is no usurpation 
of Jurisdiction .—Malayya v. Veerayya, 1927 Mad 
335 (336): 52 Mad L Jour 90: 25 Mad L W 
198: 38 Mad L Tim 15: 100 Ind Cas 135;-In 
re Donepudi Rangayya, 1927 Mad 1111 (1112): 
39 Mad L Tim 120; Sheikh Mahomed Maracayar 
v. Rangaswami Naidu, 1921 Mad 716 (716): 16 
Mad L W 515: 69 Ind Cas 826. 

No revision lies because no case is 
decided within S. 115 .—Thokordas v. Lallu- 
bhai, 1923 Bom 401 (401) : 25 Bom L 

R 452: 75 Ind Cas 102; Ramji Das 
v. Sankar Das, (1912) 13 Ind Cas 855 (855): 
10 Pun W R 1912: 140 Pun L R 1912; Fatz 
Ahmad v. Badar Din, (1911) 11 Ind Cas 315 
(316): 137 Pun W R 1911: 50 Pun Re 1911: 
210 Pun L R 1911. See also Musamat Har Dew 
v. Hamam Singh, (1910) 6 Ind Cas 491 (492): 
17 Pun jL R 1910: 123 Pun W R 1910. 

No revision lies because another remedy, viz., 
by way of appeal against the decree after remand 

is open .—Wisakhi Ram v. Alawal, 1924 Lah 487 
(487): 6 Lah L Jour 153: 78 Ind Oas 408. 

(4) B N Ry v. Behan, 1925 Oal 716 (718): 
29 Cal W N 614: 52 Cal 783: 90 Ind Cas 426; 
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A revision will lie in the following eases:— 

(а) Where an appellate Court entertains an appeal from an unappeal¬ 

able order and remands the case. 5 

(б) Where an appellate Court remands a case to a Court which is not 

competent to try it. 6 

(c) Where an appellate Court remands a case to the lower Court 
directing it to return the plaint under 0. 7, R. 10 in a case 
where the lower Court has jurisdiction to try the suit. 7 

See S. 115, ante and the notes thereto. 

K. 2>4. [S. 565.] Where the evidence upon the record is 

sufficient to enable the Appellate Court to pro- 

-onTecord sufficient' nounce judgment, the Appellate Court may, 
Appellate Court. a fter resettling the issues, if necessary, finally 

may determine case ° \ .. " , 

finally. determine the suit, notwithstanding that the 

judgment of the Court from whose decree the 
appeal is preferred has proceeded wholly upon some ground 
other than that on which the Appellate Court proceeds. 

[1877—S. 565; 1859-S. 353.] 

Synopsis. 

1. Scope of the rule. 2. Second appeal 

1. Scope of the rule.—This rule enables the appellate Court to dis¬ 
pose of a case finally without a remand if the evidence on the record is suffi¬ 
cient for the purpose 1 notwithstanding that the appellate Court proceeds on a 


041, R.23, 
Note 35. 


041, R24, 
Note 1. 


Mithai v. Hcuan Ali, 1930 All 863 (864) : 128 
Ind Cas 827; £rimadi Bhaba Sundari v. Adilya 
Nath, 1927 Cal 401 (402): 45 Cal L Jour 194: 
102 Ind Cas 384; Banki Behari v. Dutta, 1927 
Cal 850 (853): 47 Cal L Jour 69: 103 Ind Cas 
864: 55 Cal 219. See also Ram Dhan v. Lallar 
Chand, 1931 Lah 302 (302): 32 Pun L R 169: 
133 Ind Cas 127 [Revision was entertained be¬ 
cause the alternative remedy by way of appeal 
against decree after remand would entail delay 1 ; 
Firm, Ohajju Mai Munna Lai v. Firm, Pyare Lai 
Jumna Prasad, (1921) 63 Ind Cas 858 (858) 

(Lower Court was held to have practically de¬ 
clined to exercise its jurisdiction when it remanded 
instead of trying case itself]. Seo also Hafiz 
Zahur Ahmad v. Taslimunnissa, 1926 All 55 
(56): 23 All L J 891: 6 L R A (Civ) 575: 89 
Ind Cas 404: 48 All 27. 

Revision held to lie on grounds of want of Juris¬ 
diction. —Ram Dhan v. Laic hand, 1931 Lah 802 
(302): 32 Pun L R 169: 133 Ind Cas 127; 
Chelmayya v. A Lakshmi Devamma, 1925 Mad 
171 (172): 79 Ind Cas 857. 

Revision held to lie on grounds of material 
irregularity. —Vaithilingam v. Kandaswami, 1931 
Mad 1 (5): 33 Mad L W 210: 60 Mad L Jour 
713: 132 Ind Cas 311; Pericherla v. Qanapathy, 
1923 Mad 113 (113): 16 Mad L W 593: 30 Mad 
L Tim 314: 70 Ind Cas 655. 

(5) Nanda v. Romji, (1906) 3 All L J 119 
(123) : 1906 All W N 58. 


(6) Yuppuluri Atchayya v. Seetharamachand/ra 
Rao , (1913) 18 Ind Cas 555 (560): 13 Mad L 
Tim 60: 24 Mad L Jour 112: 39 Mad 195 F B. 

(7) Dwarka Das v. Rahim Bakhsh, 1923 Lah 
524 (525): 73 Ind Cas 755. 

Order 41, Rule 24—Note 1. 

(1) Debi Saran v. Debi Saran , (1884) 6 All 
378 (378): 1884 All W N 122; Behcc Zaharh v. 
Bhugwan Doss, (1871) 16 Suth W R 211 (212) ; 
Paw Lai Jha v. I**ur Chunder I)nr , (1868) 10 Suth 
\V R 151 (452): Abdullah Khan v. Muhammad 

Maqbul nusain, 1923 All 603 (604): 45 All 565: 
21 All L J 538: 4 L R A Civ 260: 74 Ind Cas 
822; Badli Das v. Pajan , (1911) 10 Ind Cas 225 
(226) All (Appellate Court has full power to de¬ 
cide with respect to evidence on record the issues 
left undetermined by the Lower Court without 
sending the case to Lower Court]; Saiyid Muzhar 
T1 ossein v. Mussammat Bodha Bibi , (1895) 17 All 
112 (116): 22 Ind App 1: 5 Mad L Jour 20: 
6 Sar 580 P C; Radha Pershad v. Lai Saheb, 
(1891) 13 All 53 (63): 17 Ind App 150: 5 Sar 
600 P C; Caribullah v. Modu, (1919) 50 Ind 
Cas 301 (303) Cal; Chandra Nandi v. Saradindu , 
(1919) 45 Ind Cas 408 (409): 27 Col L Jour 
599: 23 Cal W N 593; Govinda Oharlu v. Krishna 
Rao, (1894) 4 Mad L Jour 1H1 (182); Venkata 
v. Anantha, (1893) 16 Mad 299 (301): 3 Mad 
L Jour 150: 6 Sar 364 P C: Mating Ba Thein v. 
Maung Ba Po t 1933 Rang 35 (36) [Whole evi¬ 
dence recorded though trial Court held a portion 
inadmissible— Held, appellate Court justified in de¬ 
ciding without a remand]. 
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SCH-. 


0.41, R.24, 
Notes 
1 — 2 . 


ground entirely different from that on which the lower Court proceeded. 
Prior to Act, \II of 1888 the word “shall” occurred after the words “the 
appellate Court ’ and so it was held that the appellate Court was bound to 
decide the case itself in the circumstances mentioned in the rule. 2 The word 
“shall” has now been replaced by the word “may” and the appellate Court 
may now, if necessary, remand a case under the present Code notwithstanding 
that the decision of the lower Court has not resulted in the exclusion of any 
material evidence. 


There is a conflict of opinion as to whether an appellate Court can, 
under this rule, decide a case without a remand on an issue not raised in the 
Court below. According to the High Court of Calcutta, the framing of a new 
issue is not a “ resettling” of the issues, and the appellate Court cannot, under 
this rule frame such issue and decide it. 3 The High Court of Bombay, has on 
the other hand, held that though the point was raised for the first time in 
appeal, a remand was not necessary where it could be decided on the evidence- 
on the record. 4 It is submitted that the latter view is correct. There is no 
reason why the framing of a new issue should be regarded as necessarily differ¬ 
ent from “resettling” issues within the meaning of this rule. The true view 
appears to be that when a new case is pleaded in the appellate Court it will 
not act under this rule unless the case arises on the facts stated in the pleadings 


and the opposite party is not taken by surprise. 5 

In an appeal against an order returning a plaint for presentation to 
the proper Court, the appellate Court, cannot decide the suit on the merits 
under this rule: the reason is that such a decision would be outside the scope of 
the appeal the same not being against the decree in the suit. 0 

2. Second Appeal.— See S. 103, Note 2 and the following cases. 1 


(2) TJmrao Singh v. Raghunath Singh, 1882 
All W N 5; Mussammat Rama Kootr v. LaUa 
Bhugwan Lall, (1874) 22 SuUi W R 224 (225) ; 
Futtehullah v. Oomdanissa, (1870) 14 Sum W R 
69 (70); Ram v. Joy Nundo Moyee, (1868) 10 
Suth W R 374 (374); Punchamu Koonwar y. 
Luckhee Preea Debia, (1865) 3 Suth W R Act 
X 154 (155); Amnia v. KunJiunm, (1886) 9 Alaa 
355 (356); Bandi Subbayya v. Madalapalli Sub- 
banna, (1880) 3 Mad 96 (98): 5 Ind Jur 192. 

(3) See also Laslcari v. Abbas Bepari, (1917) 
40 Ind Cas 411 (413): 25 Cal L Jour 527 - See 
also Official Trustee v. Krishna Chandra, 11686) 
12 Cal 239 (246): 12 Ind App 166: 4 Sar 657. 
9 Ind Jur 399 P C [Rule does not enable appellate 
Court to declare a right in favour of one of the 
parties, where no issue has been framed on the 
point, and the right has not been set up in the 
lower Court]. 

(4) IJaridas Purushotham v. Gamble, (1875) 
12 Bom H C R 23. 

(5) Ramchandra SU v. Ramanmani Dost, 
(1916) 36 Ind Cas 890 (900): 20 Cal W N 
773. See also Maxing Po JJan v. Ma Ta Lok, 
(1913) 20 Ind Cas 674 (675): 6 Bur L Tun 
134: 7 L B R 79. 

(6) Ramc8war Pershad Misra v. Industrial and 

Prudential Assurance Co, Ltd t 

Oudh 218 (219): 1 Luck Cas 24: 102 Ind Cas 

467 ‘ Note 2. 

(l) Cases under the former Code.— Ram Naram 


v. Bhawani Din, (1887) 9 All 29 Note: 1882 
All W N 104: Sohawan v. Babu Nana, 

9 All 26 (30) : 1886 All W N 284; Dena Nath v. 
Hari Dosi, (1885) 11 Cal 499 (501); Bawl Singh 
v. Kishoree Lall, (1867) 8 Suth W R 499 (499). 

Cases under the presont Code—High Court can 
determine questions of fact not determined h7 
Lower Appellate Court.— Devi Das v. Vt thaldas, 
(1911) 12 Ind Cas 925 (925) : 13 Bom L R 
1183: 36 Bom 183; Ohanshyam \. Hardex, (1916) 
32 Ind Cas 380 (386): 2 Oudh L J 562. 

Cases under present Code—High Court’s power 
to intcrfeie when finding of lower Court .s vitiated 
by error of law—Conflict of decisions.— Chanda 
Singh v. Wasawa Singh, (1914) 25 Ind Cas 144. 
(145): 108 Pun W R 1914: 202 Pun L R 1914 
[High Court has power to interfere); Lochan Rax 
v. Sant Prasad, 1922 Pat 417 (419): 65 Ind 
Cas 536: 3 Pat L Tim 303 [Evidence impro¬ 
perly rejected by lower Court—Can High Court 
decide after taking into consideration that evidence 
under R 24? No. (Per Dawson Miller, C J and 
Per Jwala Prasad, J) ]; South Indian Railway; 
Co, Ltd v. V M S P Brothers, 1932 Mad 545 
(552): 62 Mad L Jour 573: 1932 Mad W N 
506: 35 Mad L W 687: 137 Ind Cas 884 [High 
Court can arrive at finding not recorded by lower 
appellate Court instead of referring the matter 
to the lower Court] ; Madho Singh v. RaUoo 
Singh, 1933 Oudh 28 (30): 9 Oudh W N 923: 
140 Ind Cas 580 [All evidence on record—High 
Court can determine question without remand). 
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[S. 566.] Where the Court from whose decree the 

where Appellate appeal is 'preferred has omitted to frame or 

«fes r an3 a refer m thcm try any issue, 3 or to determine any question 
for trial to Court 0 f fact, which appears to the Appellate Court 

whose decree appeal- . 11 

ed from. essential to the right decision of the suit upon 

the merits, the Appellate Court may, if necessary, frame issues, 5 
and refer the same for trial to the Court from whose decree the 
appeal is preferred , and in such case shall direct such Court to 
take the additional evidence required ; 6 


and such Court 7 shall proceed to try such issues, and shall 
return the evidence to the Appellate Court together with its 
findings thereon and the reasons therefor. 

[1877—S. 566; 1859-S. 354.] 




Synopsis. 

1 . 

Legislative changes. 



2. 

Scope of the rule. 


9. 

3. 

“Has omitted to frame or try 

any 



issue.” 



4. 

Distinction between this rule and R. 

23. 

10. 

5. 

“May, if necessary, frame issues.” 



6. 

“Shall direct such Court to take 

the 

11. 


additional evidence required.” 


12. 

7. 

What Court may try the issues 

re- 

13. 


mitted. 


14. 

8. 

Powers and duties of Court to which 



issues are remitted. 

Remand, if open for reconsideration by 
appellate Court after return of find¬ 
ings—See R. 26, Note 4, infra. 

New issues raised before the appellate 
Court. 

Remand in second appeal. 

Appeal. 

Letters Patent Appeal. 

Revision. 


041, R.25, 
Notes 
1 — 2 . 


Power of Court to which issue is remitted See Note 8, Pt. (8). 

to restore case disposed of ex parte. 

1. Legislative changes.— 

The words “and the reasons therefor” in the second paragraph are new. 

2. Scope of the rule.—This rule enables the appellate Court to remit 
issues to the lower Court for findings where the lower Court has failed to try 
any issues or determine any question of fact essential to the right decision of 
the suit on the merits. 1 Where the lower Court lias not disposed of the suit 


Order 41, Rule 25 —Note 2. 

(1) Ne'hmathnnm Ayyar v. Venkatachala Qoun • 
dan, 1920 P C 67 (68): 43 Mad 557: 47 Ind 
App 76: 1 m All L 3 707: 22 Bom L R 576: 25 
Cal W N 485: 38 Mad L Jour 476; 27 Mad L 
Tim 102: 11 Mad L W 399: 1920 Mad W N 61: 
56 Ind Cas 117 P C; Cholay Lai v. Channoo Lai, 
(1879) 4 Cal 744 (746): 6 Ind App 15: 3 Cal 
L Rop 465: 3 Sar 880: 3 Ind Jur 175: 3 Suther 
572 P C; Grish Chunder v. Bhuggobutty Debia, 
(1869) 13 Moo Ind App 419 (425, 426): 14 

"Suth W R P C 7: 2 Suth 339: 2 Sar 579 P C; 
Uari Singh v. Debi Saran. 1895 All W N 79 (79); 
Jonab v. Siva, 1927 Cal 855 (856): 46 Cal L 
Jour 253: 104 Ind Cas 733 lln the absence of 
proof of Rome fact within Evidence Act S 32, what 
the appellate Court has to do is to find whether or 
not there was any real contention that the waiter 
was still nMve and if so grant a remand]: Sadak 
Ali v. Safur Ali Sufani, (1920) 56 Ind Cas 984 


(985. 986) Cal; Chandra Deb v. Gour Chandra, 
(1919) 49 Ind Cas 475 (476) Cal; Chandra Ku¬ 
mar v. Sabi ISux. (1918) 18 Ind Cas 959 (959) 
Cal; Bungo Chander v. Chunder Nath, (1876) 
25 Suth W R 47 (47); Radhi v. Buta Mai, 1929 
I.ah 618 (619): 119 Ind Cas 431; Ear Kishen 
Singh v. Lahore Bank, Ltd. (1919) 51 Ind Cas 
712 (714): 64 Pun Re 1919; Karimkhan v. Sec¬ 
retary of State, (1911) 12 Ind Cas 53 (54): 121 
Pun W R 1911: 223 Pun L R 1911; Vaidinadha 
v. Apjrn, (1886) 9 Mad 44 (45); Vishnu v. 
Krlshan, (1884) 7 Mad 3 (10); Jai Narain V. 
IJanang Bahadur, (1918) 48 Ind Cas 914 (916): 
•■> Oudh L J 691; Bichana v. IJira Lai, (1901) 4 
Oudh Cas 224 (227) ; Shah Mahomed v. Ramzan, 
1921 Sind 155 (157): 10 Sind L R 17: 66 Ind 
Cas 833. 

See also the following cases. —Ramakrishna 
Murarj t v. Ratna Ohand, 1931 P C 136 (140): 
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0.41, R 25, 011 a preliminary point within the meaning of R. 23 but at the same time has 

Notes omitted to try any material issues or to determine any material questions of 
2—3. fact, it is not competent to the appellate Court to remand the whole case under 

R. 23, but it may, if necessary, remit issues for findings under this rule keep* 
ing the case on its own file. 2 The appellate Court is not precluded from pass¬ 
ing an order of remand under the present rule merely because it would have 
been competent to the Court under the circumstances to remand the case under 
R. 23. 3 

In an appeal from an order under 0. 7, R. 10 returning a plaint for 
presentation to the proper Court, the appellate Court has no power to remand 
issues which would have arisen if the lower Court had entertained the suit'.* 1 

As to the points of distinction between this rule and R. 23, see Notes to 

R. 23. 

3. “ Has omitted to frame or try any issue ’ ’. —The rule applies only 

to cases in which the lower Court has omitted to try any issue or to determine 
any question of fact. Hence where the lower Court has not omitted to decide 
any issue or any question of fact a remand cannot be ordered under this rule 1 
merely for the purpose of enabling a party to produce evidence which ought 


1931 All L J 458: 33 Bom L R 988: 53 Cal L 
Jour 561: 35 Cal W N 841: 132 Ind Cas 613: 
58 Ind App 173: 1931 Mad W N 733: 34 Mad 
L W 175: 53 All 190: 61 Mad L Jour 665 P 0; 
Romamooyra Saltay v. Musst Dhondia , (1876) 
Suth W R 140 (141) [Lower Court having come to 
no decision on a point raised, plaintiff in appeal 
has a right to remand even though the point is 
very trifling]; Narasimharav Xmhnarov v. Antajx 

vSZpa *.», (i86«> 2 Bom H C B 

Bancrjee v. Puddomoney Dossee, (1866) 5 
W R P 0 63 (66): 10 Moo Ind App 476. 2 
Sar 184:1 Suth 631 P 0 [In appealable cases Courts 
below should as far as possible pronounce opinion 
on all the important issues so as to obviate neces¬ 
sity for a remand]; Shxam Lai v. Naraxn Das, 
H8G7) 2 April 106 [Co-defendants—One de¬ 

fendant cannot bind another by his pledge toab.de 
by reference to rent roll for a certain > eal * f°* 
the decision of the principal issue in^ the case]I. 
Sajan v. Roopram, (1867) 2 Agra 61 
remark as to certain fact, without any issue be¬ 
ing framed for trial does not amount to judi¬ 
cial finding]. 

(2) Ram Lai v. Tirbeni Sahai, (19:15) 26 
Cas 454 (455) AM; Ram Prasad v. Musst Krishna 
8 Agra 146; Annajx v. Thatcuoax , 

Bom 175 (176): 31 Bom L R 208: 118 Ind Cas 

790: 53 Bom 335; Mansur AH 
Bcwa, 1926 Cal 976 ( 977 ): 95 Ind Cas 203k 
Cal L Jour 101; Krishna Das Roy v. Sir Ma 
nirtdra Chandra Nandi, 1926 Cal 954 (954. 955): 
95 Ind Cas 123; Uaherira Kumar 0*“*™®** ^ 

fnTSs'm- Amb^Churn Pafv. ^Cklndra 
dSm (1906) lo cal W N 422 (423) ; RakhU 
Mahanla v. Puddo Baxvrx, (1905) 9 Cal W 
54 (56); Ram Dao Mondalv. Jndra Mom, (1899) 
1 Cal W N 325 (328); Lola Ohundal v. Mohxjx 
l-V* n aqn\ l Cal W N 340 (341); Huree- 
naraxn Oosami v. Shumboonath Mun<fnt, (l864) 
i Suth W R 6 (7); Mokund Lai v. DurbuUabh 
?1883) 12 Cal L Rep 136 (138); Ooluclc Chunder 
* Puresh (1876) 25 Suth W R 284 (285 ; 
HWs v. Osman, (1876) 25 Suth W R 35-(35), 
Lachman Lai Doobey GowaUy v. Dursohoy Lai, 
(1864) Suth W R 361(361) 

v. Bhaglswar Sarma, l 8 ® 4 \ata (1864) 

Shibo Sundari Dasi v. Kali Ob?™* 10 ’' a ’ 

1 Suth W R 296 (297); Demkosxm v. Stephen 


son, (1864) 1 Suth W R 298 (299); Ram Singh 
v. Kundan Singh, (1916) 36 Ind Cas 211 (211): 
103 Pun L R 1916: 96 Pun W R 1916; Korn 
Kutly v. Valikathodiyil Ahammad, 1925 Mad 169- 
(170): 78 Ind Cas 1; Munisami Naicken v. Mum- 
swami Naicken, 1923 Mad 227 (228): 16 Mad 
L W 979: 1923 Mad W N 11: 76 Ind CaB 
1041; Kelu Mulacheri Nayar v. Ohendu, (1896) 
19 Mad 157 (159); Krishnayya v. Panchu, 

(1894) 17 Mad 187 (188); Ballcu Bhagat v. 
Aghori Mandal, (1917) 38 Ind Cas 641 (642) 
Pat; Boncharee Ghose v. Ainoodden Bmvas, (1875) 
24 Suth W R 137 (137); Wisev.Ishan Chun¬ 
der Banerjee, (1870) 14 Suth W R 380 (380). 
See also Sheikh Vmer Ali v. Shexkh Rumzan Ait, 
(1875) 23 Suth W R 347 (348). 

(3) Ramyad Misra v. Thakur Misra, 1899 All 
W N 2 (3). 

(4) Kandhai Lai v. Anantu, 1925 Oudh 393 
(394): 12 Oudh L J 277: 2 Oudh W N 239: 
87 Ind Cas 172: 29 Oudh Cas 21. 

Note 3. 

(1) Chandru Kumar v. Nabi Bux, (1918) 48- 
Inc. Cas 959 (959) Cal; Ghandramani v. Dali- 
jennessa, (1909) 4 Ind Cas 168 (169): 9 Cal 
L Jour 464; Kalu v. Mojiram, (1889) 2 C P L R 
113 (114); Raghumath Das v. Randhir Singh, 

(1914) 22 Ind Cas 128 (129) Oudh; Ganapat 
Rao Banka Puri v. Raj Kumar Singh, 1922 
Pat 575 (577): 1 Pat 639: 67 Ind Cas 494; 
Mujibar Rahman v. Isub Surati, 1928 Cal 546 
(547): 32 Cal W N 867: 49 Cal L Jour 1; 
Sarwan Singh v. Ram Samp Singh, (1910) 6 Ind 
Cas 499 (500) All; Maung Pu Gyi v. Maunff 
Shwe Dongiri, (1900-1902) 1 L B R 143 (143); 
Imtiaz Dussain Khan v. Bengali Nonia, (1918) 
43 Ind Cas 750 (751): 2 Pat L Jour 564; 
Venkata Varadha v. Ananthachariar, (1898) 16" 
Mad 299 (301): 3 Mad L Jour 150: 6 Sar 364 
P C; Mahomed Asan v. Mahomed Vasin, (1868) 

9 Suth W R 106 (106); Runpal v. Joy Mungal, 
(1869) 11 Suth W R 106 (107); Nymoodder 
Joardar v. R S Moncrieff, (1869) 12 Suth W R 
140 (141): 3 Beng L R 283; Bhoobun Das Mun- 
dal v. Srimathy Bxlashomony Dassee, (1878) 1 
Cal L Rep 415 (417) ; Guman Singh v. Bugha- 
wan Singh, 1881 All W N 88 (89). 
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lo have been given in the lower Court.* It has, however, been held that a 
remand can be made under this rule where the lower Court has not arrived at 
its findings after a full and proper trial, inasmuch as, in such a case, the 
issue cannot be regarded as having been tried by the lower Court. 3 

The omission by a plaintiff to press a certain point is, generally speaking, 
no ground for refusing to remit an issue on the point, if the lower Court has 
omitted to frame or try the same. 4 

4. Distinction between this rule and R. 23.— See Ii. 23, Note 2. 

5. “May, if necessary, frame issues”. —The appellate Court is not 
bound to remand issues under this rule in every case in which the lower Court 
has failed to frame or decide any issue. 1 The question is one for the exercise 
of the discretion of the Court in each ease. 2 ; Thus, where, in spite of there 
being no formal issue on a point, it has been tried by the lower Court after 
giving the parties full opportunity to produce their evidence and present their 
case on it, a remand under this rule is not necessary, 3 especially where the 
parties have led evidence fully on the point. 4 But where a point is newly 
raised in the appellate Court, it should not be decided without giving the 
opposite party an opportunity to meet the new case. 5 A remand 


(2) Ram Prasad v. Abdul Karim, (1887) 9 
All 513 (518, 519): 1887 All W N 146: 12 Ind 
Jur 34; Devshi v. Dhikamchand, 1927 Bom 125 
(126); 29 Bom L R 147: 100 Ind Cas 993; 
Jaitindra Mohan Chakravarti v. Bijoy Chand 
Mahalab, 1924 Cal 396 (397): 71 Ind Cas 284; 
Ram Ohundra v. Abeda Khatun, (1919) 53 Ind 
Cas 562 (563) Cal; Anando Lai Das v. Boycaunt 
Ram Roy , (1880) 5 Cal 283 (285): 4 Cal L 
Rep 473; Muhammad Baksh Karim Blahi v. Sad 
Muhammad Mahomed Baksh, 1927 Lah 272 (273) : 
8 Lah 123: 27 Pun L R 768: 100 Ind Cas 60; 
Debi Dyal v. Oanesh Prasad, (1919) 50 Ind Cas 
933 (933) Oudh. 

(3) Yar Ali v. Hushmat Bibi, 1897 All W N 
90 (91); Ahmad Bakhsh v. Sairo- Bibi, (1912) 
15 Ind Cns 3 (5) All; Mahesh Singh v. Masri 
Singh, 1881 All W N 12 (12); Rambhat v. Baba- 
bhat, (1894) 18 Bom 250 (255); Nivath Singh 
v. Bhikki Singh, (1885) 7 All 649 (655): 1885 
All W N 151: 10 Ind Jur 34 F B; Oanga Pra¬ 
sad v. Lai Bahadur Singh, (1895) 17 All 117 
(119, 120): 1895 All W N 21; Karam Nawaz 
v. Ruknam, 1929 Lnh 376 (377) : 29 Pun L R 
270: 108 Ind Cas 400; Dhondo v. Panhalal, 
(1899) 1 Bom L K 110 (112). See also Shum- 
boochunder Sumokar v. Russick Ohunder Ohung, 
(1871) 15 Suth W R 346 (347); Kari Bapanna 
v. Sunkari Veeramma, 1923 Mad 718 (718) : 45 
Mad L Jour 324: 18 Mad L W 49: 1923 Mad 
W N 452: 74t Ind Caa 218: 33 Mad L Tim 46; 
Sliumboo v. Russick, (1871) 15 Suth W R 346 
(347); Ahmad Baksh v. Saira Bibi, (1912) 15 
Ind Cas 3 (5) All. But soo Vmbika Oharan v. 
Ramadhan, (1869) 11 Suth W R 35 (36) [Ap¬ 
pellate Court has no power to send bark case for 
trial upon issue not satisfactorily tried by Court 
of first instance). 

(4) Mathuresh v. Baidahi, (1902) 4 Bom L R 
818 (820). But seo Banga Ohandra Pal v. Kai- 
lash Chandra Pal, (1920) 58 Ind Cas 189 (191) 
Cal. 

Note 6. 

(1) Mitna v. Fuzl Rub, (1869) 13 Moo Ind 
App 573 (583); Rangasami Nadar v. Sundara- 
Vandia Thevar, 1928 Mad 635 (636): 110 Ind 
Cas 548; Abdulla Khan v. Mohmed Maqbul Uus- 
sain 1923 All 608 (604): 45 All 565: 21 All 
L J 538: 4 L R A (Civ) 260: 74 Ind Cas 822. 


(2) Guru Prosonna Roy v. Falchand Mandal, 

1923 Cal 291 (292): 67 Ind Cas 244; Raman 
Mcnon v. Mammali, (1917) 39 Ind Cas 954 
(957): 1917 Mad W N 560; Chotay Lai v. 

Ghunno Lai, (1878) 22 Suth W R 496 (499): 
14 Beng L R 235. Seo also Ganga Prasad v. 
Ishri Parshad, 1918 P C 3 (4) : 45 Cal 748: 45 
Ind App 94: 16 All L J 409: 20 Bom L R 
■”>87: 27 Cal L Jour 548: 22 Cal W N 697: 34 
Mail L Jour 545: 23 Mad L Tim 388: 8 Mad 
L W 176: 1918 Mad W N 382: 4 Pat L W 349: 
45 Ind Cas 1 P | field that in the circumstances 
there was no justification for reman.il; hoary i 
Pershad v. Doorga Kunwart, (1879) 4 Cal 190 
(204, 205): 3 Cal L Rep 31: 5 Ind App 149: 
8 Si,r 827: 3 Suth 54i>: 2 Ind Jur 650: 2 

Shome L R 21 P C [Declaratory decree being a mat¬ 
ter of discretion, claim for a declaration ought not 
to be remanded for further enquiry which is likely 
to entail delay and expense | . 

(3) Qundappu Bharma Gowda v. Santa ppa 
Bhau Rao, 1924 Bom 113 (114); Chandra Kan- 
war v. Narpat Singh, (1907) 29 All 184 (195): 
34 Ind App 27: 4 All L J 102: 9 Bom L R 267: 
5 Cal L Jour 115: 11 Cal W N 321: 17 Mad 
L Jour 103: 2 Mad L Tim 109 P C; Kundan 
Lai v. Beni Prasad, 1932 Lah 293 (294): 137 
Ind Cas 115: 32 Pun L R 861: 13 Lah 399 
[Party knowing and failing to discharge onus 
—Remand is not proper though issue is not dear] ; 
Raja Sahel, Perladh Singh v. Broughton, (1875) 
24 Suth W R 275 (276). 


(4) Mewa Ram v. Lai Sahai, 1927 All 410 
(111): 100 Ind Cas 650; Kania Lola v. Narain 
Singh, (1919) 50 Ind Cas 299 (300): 177 Pun 
W R 1918. See also Vishnu Raulchandra v 
Ganesh Appajt, (1897) 21 Bom 325 (327) [Wrong 
issue framed but finding given on point which 
would have been raised if correct issue had been 
framed—-High Court in second appeal refused to 
remand for a new finding on that issue J ; namid 
Hussain v. Bishen Sarup, (1918) 46 Ind Cas 
659 (660): 137 Pun W R 1918. 

Kaisth Bank v. Iqbal Ilwssain, (1915) 
28 Ind Cas 50 (50, 51): 21 Pun L R 1915: 236 
Fun W R 1015; Laakari v. Abbas Be pari (1017) 
*° J nd Cas 411 (413): 25 Cal I, Jour 527- 
Baadeo Rai v. Jagroo Rai, 1922 AH 281 (282): 


c 0.4l, R.26> 
Notes 
3—5. 
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0.41, B.25, 
Notes 
5—7. 


SOH. 

will not. however, be ordered if the circumstances are such that even 
if the remand is granted it is unlikely that the party asking for the remand, 
would be able to establish the case he wants to make out. 5 "* In ordering a 
remand under this rule, the appellate Court should specify the issues to be 
tried by the lower Court. 6 • . * . 

6. “Shall direct such Court to take the additional evidence 
required”.—These words “additional evidence required” leave a discretion 
to the appellate Court not to direct the lower Court to take further evidence 
when it remands a case for a finding on a specific issue on a consideration of 
the evidence in the case. 1 Where the appellate Court has not directed the 
lower Court to take further evidence the lower Court may, 2 * but is not bound 
to do so. 3 


7. What Court may try the issues remitted . —W T here issues are 
referred to the Court from which the appeal was preferred, no other Court has 
power to try them. 1 It has been held by the Punjab Chief Court that an order 
remitting issues to a Court other than that from which the appeal has been 
preferred, is not one without jurisdiction but is only an error of procedure. 
Where during the pendency of an appeal to the High Court, the lower Court 
had lost jurisdiction over the suit area owing to a re-distribution of areas, but 
the High Court directed the lower Court to submit findings on certain issues, 
Held, that the lower Court should be considered to have retained the juris¬ 
diction as regards pending suits, and that even assuming that the lower Court 
had lost its jurisdiction to try the suit, the direction of the High Court should 
be considered as a transfer of the case to that Court. 3 

In the undermentioned case 4 the Court of first instance omi tted to t ry 


20 All L J 464: 66 Ind Cas 572k 44 All Wl; 
Earbasangavda v. Qadiava, 1889 Bora P J 33d 
/ooo\. The Nawab Nizim of Bengal v. Amrao 
Beaam (1874) 21 Suth W R 59 (60, 01); Latoo 
ilundal v. Bhooban Mohan , (1872) 17 Suth W R 
361 (361). 

(5-a) Oanga v. Panckam, 1925 Oudh 97 (98): 
80 Ind Cas 591: 27 Oudh CaB 383. 

(6) Kalu v. Mojiram, (1889) 2 C P L R 113 
(114); Qirish Chunder v. Sosht Shikareswar, 
(1900) 27 Cal 951 (960): 10 Mad L Jour 356. 

SH is ss ; * °c“' 

L i To U ur C ’557 dra i04 19 fnd C Caa 65 l88 ( [Order merely 
sending back papers with directions to »cord 
clear findings is not one under R 25 lg ^ ee W R 
Chundcrnalh v. Ramnath, (1864) 1 Suth \ 

69 (70) [Appellate Court cannot remand case for 
re-trial with instructions to frame new 
Punna Dibee v. Ehoda Baksh Bcparet, (1874) 22 
Suth W R 396 (397) [Appellate Court should not 
remand a case and order the lower Court to 
call upon the parties to submit to arbitration. But 
parties may waive the irregularity]. 

(1) Bhagwan Din v. Mata Dayal, (1912)I 15 
Ind Cas 670 (671) All; Changa Mai v. Gulabt, 
1894 All W N 158 (158). 

(2) Eamalakshi v. Ramaswami, (1896) 19 Mad 

127 (139). The corresponding section of thei Code 
of 1859 did not require the appeUate Court to 
direct further evidence to be taken, thftt 

held in the following cases under that Code, that 


e ough W £e 'order of^emS did^t "spJcMy 

Jwnaloodeen, (1868) 10 Suth $ JJ£ 4 Halter' 

ss?« « " 


(3) Mathu/r Mohan v. Ramanath, (1913) 20 
Ind Cas 35 (36) Cal. See also Rannnath v. 
Sued AU Azim, 1888 All W N 81 (81). But see 
Ashraf AU v. Wahajuddin Haidar, 1881 All W 
N 75 (76) [Omission to direct further evidence 
to be taken—StiU party entitled to adduce further 
exidence]. 


See also the following cases tinder Code 
of 1869 In which it was held that the partleB 
are entitled to have an opportunity of giving 
further evidence .—Kiato Chun i v. Muggun, (1868) 
10 Suth W R 491 (492); Watson and Oo v. 
Eunhye Dahadoor, (1868) 9 Suth W R 294 
(295). 

Note 7. 

(1) Ali Sherkhan v. Ahmad, (1907) 29 AU 
660 (662) : 1907 AU W N 209: 4 All L J 603. 

(2) Bhojan Das v. Muraddu, 1886 Pun Re 
No 111. 

(3) Alagappa v. Thyagaraj, (1910) 7 Ind Cas 
864 (864): 1910 Mad W N 477: 8 Mad L Tim 
299. 

(4) Earimdad v. Nur Muhammad, (1909) 1 
Ind Cas 460 (461): 26 Pun W R 1909. 
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a certain issue. The ease went up in appeal before a Court which had no 
jurisdiction to entertain the appeal. The appellate Court, however, enter¬ 
tained the appeal and remanded an issue under this rule to the Court of first 
instance. On the return of the findings, the appeal was returned for presentar 
tion to the proper Court. The appeal then came before the proper Court. It 
was held that though the order of remand was made by a Court which had no 
jurisdiction to deal with the case, this was not a fatal objection to the result 
of the enquiry made in pursuance of the order and that the appellate Court 
which subsequently dealt with the case could take it into consideration. 4 '" It 
has also been held in the case cited below that where an additional District 
Judge has remanded the case to a subordinate Judge, the District Judge has 
power to transfer the proceedings to another subordinate Judge. 4 ' 6 See also 
the undermentioned case. 5 

8. Powers and duties of Court to which issues are remitted. —A 

Court to which issues are remitted under this rule can only try the issues and 
lias no power to decide the suit itself * which continues to be pending in the 
appellate Court. 2 Hence it has no power to refer the case to arbitration. 3 
Nor can such Court delegate its function of deciding the remanded issues to 
any other Court. 4 But where the High Court has remanded issues to the 
lower appellate Court for findings, the latter can, under 0. 41, R. 28, direct 
the Court of first instance to take further evidence 5 or appoint a commissioner 
to examine witnesses under S. 75 of the Code. 0 


The Court to which issues are remitted must give its findings on all the 
issues remitted. It is not open to it to decide only some of the issues, and to 


(4-ii) Karimdad v. Sur Muhammad , (1909) 

l I ml Cns 400 ( 401): 26 Pun W R 1909. 

(4-b) Jaa Knur v. Bhuy Devi, (1932) 140 1 n«l 
Cas 238 (240): 1933 Lah 29. 

(5) Deelam Chowdhery v. Jetoo Kaijec, (1875) 
24 Suth W R 353 (858). 

Note 8. 

(1) Habib v. Baldeo , (1901) 23 All 167 
(171): 1901 All W N 39; Donlat v. Bisacaur , 
(1874) 22 Suth W R 207 (208); MoUam A Her 
v. Shew Bukah , 1863 Marsh 603; Douzelli v. 
Rama Narain Singh , 1862 Ind Jur N S 51; 
Ramachurn Lai v. Mahomed Shaft, (1911) 12 Ind 
Cas 107 (108): 8 All L J 894 [First Court 
has no jurisdiction to decide that no suit lies after 
remand by the lower appellate Court]; Shib Chund 
Lahiri v. Joymala, (1890) 7 Cal L Rop 103 (105. 
106) [Lower Court cannot allow issue remitted 
to bo abandoned and try case on other issues); 
Norendro Ooomar Dut v. French, (1865) 3 Suth 
\V It 198 (199) [Lower Court cannot try any 
other issue]; Puree Jan Khatoon v. Bykunt Chuu- 
der Chuckerbutty , (1868) 9 Suth \V R 380 (381), 
(Do.); Ram Jeeuan v. Arjun, (1868) 10 Suth 
W It 303 (304) [Court receiving orders of re¬ 
mand for taking some special evidence should 
confino itself to such special evidence alone): By- 
Jcunt v. Puree Jan, (1869) 11 Suth \Y R 77 

(78, 79) [Held, that under the terma of the 
remand order the lower Court had power to try 
the issue of possession]. But see Mahomed Has- 
aim vt. Knlli Churn Bancrjec, (1870) 13 Suth 

\V It 91 (93) [Where High Court made a remand 
order mistakenly for the trial of an issue other 
than that which should have been remanded for 
trial and the lower Court disregarding the order 
tried tho proper issue. Held, that lower Court’s 
disregard of the High Court’s order will not affect 

C.P.C.—371 


the merits of the case]. 

(2) U -Y go v. Ma Pwa Thin, 1932 Rang 137 
(137): 1U Rang 335: 140 Ind Cas 420 [Remand 
order does not take away appellate Court's seisin 
of case ]. 


(3) Xand Rata v. Fakir Chand, (1885) 7 

All 523 (526): 1885 All W N 139; Risal Singh 
v. Uholu Ram, 1906 All W N 221 (222). 


t-i) Sdtri v. Ganeshi, (1892) 14 All 23 (24, 
25): 1891 All W N 205; Afi Sher Khan v. 
Ahiniidullah Khan, (1907) 29 All 660 (662): 
1907 All W N 209: 4 All L J 603; Fateh Mahan,- 
a,ad v. Knllu, 1899 All W N 137 (137. 138); 
Rnnu-hitntlra Govind Manik v. Sono Sadashit) Stir- 
I hot. (1895) 19 Bom 551 (552, 553); Anant Rum 
v. Pi., M-hammad, 1927 Lah 769 (770) : 102 Ind 
Cas 273; fttam Chand v. Muhammad Baksh 
1924 Lah 354 (355): 71 Ind Cas 896; Lahore 
Bank. Ltd v. Lttkhi Rum. (1913) 19 Ind Cas 

Pun L R 1913: 114 and 215 

e 105 Pun Ro 1913 1 Singh 

v. Sobhnmal, (1910) 32 Ind Cas 634 (634): 9 

S'od [, R 148; Khair Mahomed Yakhliar Khan 
y. niromal Choithram, (1909) 4 Ind Cas 605 
("<)•>): 3 Sind L R 120. 


970 

I’iiii 


( 971 ) 
W R 


354 
v. 

: 242 
1913 


' - ~-**</'* L uriuui, l in I a 

Ind Cas 907 (907): 147 Pun L R 1917; Kht 

Shaba V. Chandrubahagabfti, (1908) 32 Bom 41 

M.,) : 10 Bom L R 536 [District Court ma 

aUo itself take what evidence it wants to take) 

v * Sohhamal, (1916) 32 Ind Cn 

* 14 < 6M > : a Sind L R 148: Khair Mahomet 

]• Y l yVa alt (190 °) 4 Tnd Cas 605 (606): 3 Sin 
L R 120. 


(6; Labh Singh 
Ml): 5 Lah 252: 


v. Ram Lai, 1925 Lah 39 
*1 Ind Cas 5811. 


0 41, R25, 
Notes 
7-8. 
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say that in the view of the law it takes, a finding on the other issues is not 
necessary. 7 Where it is asked to submit a finding on an issue after recording 
such evidence as may be produced by the parties, it is bound to give an opportu¬ 
nity to both the parties to produce their evidence. 7_R Where the Court to 
which issues are remitted records its findings ex parte without giving any 
party such an opportunity to produce his evidence, it may restore the case 
and allow him to produce his evidence. 8 


After a case is remanded under this rule the lower Court cannot add 
new parties to the suit 9 : but it can bring on record the legal representatives of 
a deceased appellant. 10 

As to the interpretation of a remand order, see the undermentioned 

case. 11 

9. Remand, if open for re-consideration by appellate Court after 
return of findings. — See R. 26, Note 4, infra. 

10. New issues raised before the appellate Court . —As a general rule 
a new point not based on the case pleaded or set up by the parties in the lower 
Court, cannot be raised for the first time in the appellate Court, and a remand 
cannot be ordered for the decision of such point. 1 But the bar is not an absolute 
one and the appellate Court can, in a proper case, remand issues under this rule, 
even on points not arising on the pleadings as framed. 2 But this can be done 
only in exceptional circumstances, for good cause shown, and on payment of 
all costs thrown away. 3 

A remand can be ordered on a point not raised in the memorandum of 


appeal. 


(7) Premchand Him v. Bai Gate*, 1.927 Bom 
594 (599): 29 Bom L R 1336: 51 Bom 1026: 
105 Ind Cas 871. 

(7-a) Ajodhia Prasad v. Ram Iff 2 }). 

62 Ind Cas 447 (448) : 19 All L J 79: 1921 AH 

127. 

(8) Ajodhia Prasad v. Ram Ramin. 1921 AU 
127 (128): 19 All L J 79: 62 Ind Cas 447. 

(9) Hargulal v. Ehusal, 1907 Pun L R 20. 

(10) Salabat Singh v. Ramkishan, (1904) 7 
Oudh Cas 17 (18)* 

W N 671: 74 Ind Cas 597 P C [ Lower C ® urt 
tin"to decide one of the two points involved—Appel 
late Court remanding for decision of th 0 01 "™ 
point—Point such that its decision would be news 
sary only if decision on the other point was 
accented by the appellate Court—Appellate Court 
Bl O?. P .l be ^ held to have confirmed the decision 

Note 10. 

ID Ganna Per shad Singh Bahadur ; v Ishn 
J.' R 5 8 L 2 t. w i76: 45 Cal 748: 45 Ind App 

n iVvcVsS; vszs^ssl 

l£j Vdenatii, (1875) 19 Bom 212 (216); 


Noor Bibi v. AshamuUa, (1920) 55 Ind Cas 435 
(436) Cal; TUuck Ohunder v. Broja Soondar, 
(1875) 24 Suth W R 121 (122): 15 Beng Jj R 
294; Ram Narain y. Nilmonse, (1875) 23 Suth 
W R 169 (170); Mahomed Ameer v. Pran Kishore 
Deb, (1874) 21 Suth W R 338 (339); Ustoorun 
v. Mohan Lai, (1874) 21 Snth W R 333 f888); 
Brojo Soonder Mitter v. Futick Ohunder, (1872) 
17 Suth W R 407 (408); Veeranna v. Sitamma, 
1927 Mad 83 (84): 1926 Mad W N 921: 98 
Ind Cas 536; JUikka Pakramar v. Kutti Sun- 
homed, (1894) 17 Mad 69 (71, 72): 4 Mad L 
Jour 14; Musst Assat v. Dhamanmal, (1913) 19 
Ind Cas 368 (369): 6 Sind L R 135; Hur- 
pwrshad v. Sheo Dyal, (1876) 26 Suth W R 55 
(64): 3 Ind App 259: R & J 41 P C. 

(2) Spinning and Weaving Co v. Lakshmi- 

shankar, (1906) 30 Bom 173 (188): 7 Bom L 
R 246; Chandi Din v. Naraini Knar, (1892) 14 
All 366 (371); Ma Lugale v. Venkatachalam 
Ohettg, (1911) 10 Ind Cas 922 (923): 4 Bur 

L Tim 118; Easseenauth Moor v. Reejunnissa, 
1 Hay 467: Marsh 198. 

4 

(3) Ramchandra v. Secretary of State for 
India, (1916) 37 Ind Cas 223 (227): 20 Mad 
L Tim 235: 43 Cal 1104: 20 Cal W N 1245: 
(1916) 2 Mad W N 175: 4 Mad L W 251: 14 
All L J 1009: 18 Bom L R 838: 24 Cal L Jour 
296: 31 Mad L Jour 745: 43 Ind App 172 
P C; Bhikabai v. Ghofa Mhaku, 1926 Bom 577 
(578): 28 $om L R 1090: 98 Ind Cas 297; 
Gopal Krishna SU v. Abdul Samad Ohaudhu ri, 
1921 Cal 569 (571): 34 Cal L Jour 319: 60 
Ind Cas 040. 

(4) Ohandu Lai v. Lakshmichand, 1921 Lah 
256 (258): 5 Lah L Jour 49: 85 Ind Cas 92. 
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11. Remand in second appeal. —The High Court in second appeal 
can remit issues to the lower Court under this rule. 1 {Sec also S. 103.) 

12. Appeal. —No appeal lies against an order remitting issues to 
the lower Court under this rule 1 : but it can be questioned in the appeal filed 
against the decision eventually arrived at, after the receipt of finding from the 
lower Court. 2 

13. Letters Patent Appeal. —No appeal lies under the Letters Patent 
against an order remitting issues under this rule. 1 

14. Revision. — See the undermentioned cases. 1 


R. 2<3. [S. 567.] (1) Such evidence and 

dence d to g be a put e on findings shall form part of the record in the 
to C finding° bjectl ° ns su ^ ’ an d either party may, within a time to 

be fixed by the Appellate Court, 1 present a 
memorandum of objections to any finding. 2 

(2) After the expiration of the period so fixed for present- 
Determination of in & such memorandum the appellate Court 
a PP eal shall proceed to determine the appeal. 3 

[1877—S. 567; 1859-S. 354.] 



2 . 

3 


Synopsis. 

Appellate Court to fix time for present¬ 
ing memo, of objections. 4 

Effect of not filing objections. 5. 

“Shall proceed to determine the 6. 


appeal.” 

Unnecessary remission. 
Second appeal. 
Court-fee. 


1. Appellate Court to fix time for presenting memo, of objections.— 

The appellate Court must fix a time within which objections to the findings 


Note 11. 

(1) Chidambara Sivaprakasa Pandara Sannadi - 
gal v. Veeranna Reddi , 1922 P C 292 (297, 298): 
1922 Mad W N 749: 48 Mad L Jour 640: 45 
Mad 586: 16 Mad L W 102: 31 Mad L Tim 
54: 68 Ind Caa 588: 49 Ind App 286: 37 Cal 
L Jour 199: 27 Cal W N 245 P C. See Kamini 
Kumar Deb v. Durga Charan Nag, 1923 Cal 521 
(523): 37 Cal L Jour 122: 74 Ind Cas 392 
[Second appeal involving several points difficult 
to disentangle—Appropriate course to follow is to 
make, not an order under O 41, R 25 but an 
order of remand in the oxorciso of inherent power). 

Note 12. 

(1) Oanga Prasad Ghaudury v. Kuladananda 

Roy, 1926 Cal 568 (570): 30 Cal W N 415: 
94 Ind Cas 235: 44 Cal L Jour 399: Jagathari 
v. Medini Mohan , 1927 Cal 642 (644): 31 Cal 
W N 878: 104 Ind Cas 422; Sarabiit Singh v. 
FarahatuUa Khan, 1930 Oudh 366 (368) : 7 

Oudh W N 594: 127 Ind Cas 33; Maung Shtve 
On v. N K R P Mudaliar , 1924 Rang 131 (131): 
2 Bur L Jour 216: 76 Ind Cas 816. See also 
Ray Kishoree v. Bonomalee, (1868) 10 Suth W 
R 209 (210) : 1 Beng L R 8 N 14 (Issue remitted 
to trial Court—Limitation for appeal from the 
appellate Court’s decree runs not from the order 
of remand but from the final decision); Khorshed 
AH v. Probhat Chandra, 37 Cal W N 190 (191). 

(2) Bhadai Singh v. Manovar Ali, (1919) 52 
Ind Cas 125 (126): 4 Pat L Jour 645: 1920 
Pat H C C 91; Oanga Prasad v. Kuladananda, 
1926 Cal 568 (570): 30 Cal W N 415: 94 Ind 
Cas 235: 44 Cal L Jour 399; Sarjoo Prasad v. 


Deodat Lai, 1927 Oudh 499 (502): 4 Oudh \V 
N 958: 105 Ind Ind Cas 410; Maung Shwe On 
v. N K R P Mudaliar, 1924 Rang 131 (131): 
2 Bur L Jour 216: 76 Ind Cas 816; Lala Prag 
Lai v. Jainarayan, (1895) 22 Cal 419 (422); 
Nathu v. Amrao Singh, 1929 Lah 119 (119): 10 
Lah L Jour 497: 30 Pun L R 13: 117 Ind Cas 
665 [Death of one of the plaintiffs after remand 
—Legal representative not brought on record— 
Objection can be taken in second appeal). 

Note 13. 

(1) Kali Kristo v. Ramchundcr, (1882) 8 Cal 
147 (147, 148): 9 Cal L Rep 461; Punayya v. 
Parandamayya, 1927 Mad 317 (319): 25 Mad 
L W 95: 99 Ind Cas 585: 38 Mad L Tim 206. 
Bara Eslalr v. Anup Chandra, (1917) 41 Ind 
Cas 337 (340): 2 Pat L W 71: 1917 Pat *1 
C C 342: 2 Pat L Jour 663. 

Note 14. 

(1) Bhojan Das v. Muraddu, 1886 Pun Re 
111 [Appellate Court in remanding a case under 
R 25 to a Court other than the Court which 
tried the case cannot be said to exercise a juris¬ 
diction not vested in it by law within the mean¬ 
ing of S 115); Oopi Mai v. Ishar Das, (1918) 
46 Ind Cas 554 (554): 58 Pun L R 1918: 134 
Puii \V R 1918 [Remand under R 25—Case is 
not "decided’' within the meaning of S 44 of 
Punjab Court's Art and no revision lies); Allah 
liaksh v. Lai Khan , 1921 Lah 370 (371): 79 

L £ ? 922: 67 Tnd Cftfl 269 (Order under 
It 25 will be interfered with only in exceptional 
cases because it is not a final order). 


0 41, R 25, 
Notes 
11-14. 


0.41, R.26, 
Note 1. 
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returned by the lower Court should be filed. 1 But the failure to fix a time is 
a mere technical irregularity and may be ignored if it does not in any way 
prejudice the party complaining of the same. 2 Where no time is fixed for 
filing objections, they may be filed at any time before the hearing. 3 The 
period for filing objections may be fixed at the time of remitting the issues. 
It is not necessary that it should be fixed only after the return of the findings. 4 


2. Effect of not filing objections. —Where no objections to the find¬ 
ings are filed within the time fixed the Court may, in its discretion, allow or 
decline to allow the objections to be taken afterwards. 1 But this does not 
mean that the appellate Court can treat the findings received from the lower 
Court as final and binding merely because objections are not filed in time. 
The appellate Court must examine the findings on their merits, inasmuch 
as the rule says that after the expiration of the period fixed for filing the 
objections the appellate Court “shall proceed to determine the appear 5 . 2 
(See 0. 41, R. 31.) 

Where objections to findings were not taken in the lower appellate 
Court which remitted the issues, they cannot be raised for the first time as 
grounds of second appeal. 3 

3. “Shall proceed to determine the appeal”. —At the hearing after 
the remand, the appellate Court is to determine the appeal on the whole of the 
material on the record, including the evidence and findings returned by the 
lower Court under the remand order. 1 It is not open to the appellate Court 
to consider only the findings returned bv the lower Court under 
the remand, and simply confirm the other findings without examin¬ 
ing them on the merits. 2 The appellate Court must take into consideration 
any objections to the findings returned by the lower Court, that may be duly 


Order 41, Rule 26—Note 1. 

(1) Bukhtouree v. Uehran LaU r (1868) 8 Agra 


(2) Suraj Bali v. Dan Bahadur (1914=) 26 
Ind Cas 736 (737): 1 Oudh L J 681. 

(3) Kind Chund V. Madan Mohan Das, 1884 
All V N 158 (158). 

(. 1 ) Dudnu v. Somnalh, (1910) 7 Ind Cas 547 
C48): 6 Nag L B 1° 9 - 


JV U««. 18 -? 8 / U, A , i W ( i N 875 11 78) ( 2 A,i 

bari Hey mn v. Wday at Alt, ( 1878 ' 8) , w 

<; She o C.holam v. Ram Jewan, U8J3) 

114; Munralchan LaU v. Raheem Buksh, 

E> 

Cas hi, ( f£» 

wt.'ss- r* 

. V// sl-tir v Ramnnth Noskar, (1913) 20 

PflQ v> (36 37) Cal. See also Ohotay LaU 

'Fill i* 0 ? I S 


ferred within the time fixed], 

(2) Mukhtara v. Sarada, 1923 All 417 (417): 
71 Ind Caa 444; Dodraj v. Natho, (1916) 28 
Ind Caa 597 (698) All; Mumtaz Begum v. Fateh 
Hussain, (1884) 6 AU 391 (392, 393): 1884 
All W N 129; TJmed Alt v. Salwna Btbi, (1884) 
6 All 383 (384): 1884 AH W N 127; Akban 
Begum v. Wdayat Alt, (1878-80) 2 AU 908 
(910); Ramachandra Oovind Manik v. Sono 
Sadashiv Sarkhol, (1895) 19 Bom 551 (552, 553); 
Bhagioan y. Kesur Kwverji, (1893) 17 Bom 428 
(430); Woome8h Chunder Roy v. Jonardun 
Hajarh, (1871) 15 Suth W R 235 (236); Musam- 
mat Aman Bibi v. Mula Mai, 1889 Pun Re No 
131 * Subbayya v. Rami Reddi, (1899) 22 Mad 
344 (345); Kunhi v. Kutti, (1897) 20 Mad 496 
(498); Musaliyan Kunhi v. Valiyakath Periyattau, 
(1908) 7 Mad L Jour 236 (237); Dadnu v. 
Somanath, (1910) 7 Ind Cas 547 (548): 6 Nag 
L R 109; Maung San Aung v. Mating Gale, 
1893-1900 L B R 503; Jeram v. Shah AU, (1917) 
Tnrf 405 <4051 r 10 Sind L R 203. 


(3) Adul Hat v. Sheo Bishal, (1888) 10 All 
28 (29); 1887 AJ1 W N 284. 

Note 3. 

(1) Official Assignee of Bengal v. Bidyasundan 
Dasi, (1920) 54 Ind Cas 700 (702): 80 Cal L 
Jour 428: 24 Cal W N 145. 

(2) Madhub Chunder y. Ram Dyad, (1867) 8 
Suth W R 303 (303). 
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Where the lower Court makes its return without giving its findings on 
any of the issues, the appellate Court can remit the issues again for a proper 
finding being given. 0 

It has been held by the Punjab Chief Court 7 that before the return of 
findings by the lower Court the appellate Court has no jurisdiction to dismiss 
the appeal for default. (See also Note 4, infra.) 

4. Unnecessary remission.. —Is it open to the appellate Court when 
1 ho appeal comes on for hearing after the receipt of fresh findings from the 
lower Court to reconsider the views expressed by it before the remand and to 
hold that the remand was improper or unnecessary? On this question there is a 
conflict of decisions. According to the great majority of cases 1 there is no 
• on any matter when an appellate Court remits issues under R. 25 

and the entire appeal including matters on which the Court may have expressed 
its views before the order of remand, is open for consideration at the hearing 
after the remand. Under this view, it is open to the appellate Court to hold 
1 hat the order of remand previously made was unnecessary or improper, and 
to disregard the findings returned by the lower Court . Thus it may dismiss 
the appeal, after the findings are received, on the ground that the appeal as 
originally filed was itself incompetent. 2 It has also been held that when a single 
Judge of the High Court makes an order of remand under R. 25 and the case 
subsequently comes on for final disposal before a Bench of two Judges, the 
latter can go back upon the order of remand and the views expressed therein/ 1 


filed.’ But the absence of any objections is no justification for the appellate 
Court not examining the findings on their merits. (See Note 2, supra.) 

It has been held in cases under the old Code that the Court which passed 
the order of remand under this rule has no power to transfer the case to any 
other Court for disposal whether before 4 or after 5 the return of the findings. 
It is submitted that under the present Code S. 24 is wide enough to enable 
such transfers to be made. 


(3) Ohikkanna v. Ohinnathoyee, (1912) 16 Ind 
Cas 354 (355) Mud. 

(4) Udit Narain Singh v. Jhanda, (1893) 15 

All 315 (316): 1893 All W N 108; Thakur 
Prasad v. Narendra Bahadur Singh, (1912) 15 

Ind Cas 862 (863): 10 All L J 89. 

(5) Kumarasami Redduir v. Subbar ay a Red- 
diar, (1909) 23 Mad 314 (317): 10 Mad L 
Jour 51. 

(ti) Chidmntmru Sirnprokasa Pnndara Sannadi • 
pul v. Vcerama Reddi, 1922 P C 292 (297, 298): 
45 Mad 580: 16 Mad L W 102: 31 Mad L Tim 
54: 68 Tnd Cas 538: 49 Ind App 286: 1922 
Mad W N 749: 43 Mad L Jour 640: 37 Cal 
1- Jour 199: 27 Cal \V N 245 P C; Ram Ohand 
v. Kameerue, (1860) 10 Sulh \V It 236 (237). 

(7) Muhammad (Jhlragh v. Mussammat Jawai, 
1906 Pun L R 90. 

Note 4. 

(1) Qopal Nath Shukul v. Sat Narain Shukul, 
1923 All 384 (385, 386): 74 Ind Cas 1014; 
Mussammat Mashiunnissa v. Mussammat Knniz 
Sughra, 1921 All 276 (277): 43 All 377: 19 

All L J 139: 60 Ind Cas 975; Jhunku Singh v. 


Chatken Singh, (1909) 2 Ind Cas 221 (222): 
6 All L J 247: 31 All 325; Pitam Singh v. 
Kalyan, 1898 All W N 119 (119); Mubarak 

Husain v. Bihari, (1894) 16 All 306 (308): 1894 
All W N 97; Opendru Lai Gupta v. Jogesh 
Chandra Rog, 1928 Cal 186 (188): 47 Cal L 
Jour 112: 107 Ind Cas 730: 32 Cal W N 1233; 
Hanuman Das v. Qursahay Singh, (1913) 21 

Ind Cas 700 (701): 18 Cal L Jour 181; Mai- 
Hah v. Ganganna, 1926 Mad 830 (832): 94 Ind 
Cas 226 ; Janki Shah v. Muhammad Abbas, 1923 
Oudh 50 (51): 25 Oudh Cas 245: 70 Ind Cas 
983; Knar Nageshar Sahai v. Kuar Mata Prasad. 
1922 Oudh 236 (248): 9 Oudh L J 235: 25 
Oudh Cas 189: 69 Ind Cas 730; Shgam A u rain 
V. Jndhunath Singh, 1922 Oudh 118 (120): 25 
Oudh Cns 41: 68 Ind Cas 242. See also Ear! man 
rrn.mil v. Jamna Prasad. (1888) 10 All 162 

(165. 166): 1887 All W N 295. 

(2) Manomohan Das v. Shib Chandra Saha 
19:$1 Cal 358 (354): 34 Cal W N 839: 131 In.I 
Cas 562. 

(3) Achutanand v. Ram Nath, (1913) 21 Ind 
Cas 79 (80): 18 Cal L Jour 354; East Indian 
Railway Co v. Chunga Khan, (1915) 28 Ind Cas 
245 (246): 19 Cal W N 1034: 22 Cal L Jour 
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But it has been held by the Calcutta High Court in the undermentioned case 4 
that an order of remand under R. 25 is an interlocutory order which, under 
the principle laid down by the Privy Council in Administrator-General of 
Bengal v. Hook 0 and Ram Kirpal v. Rup Kuar s will operate as res judicata 
and is binding on the Court which passed it, until it is set aside in appropriate 
proceedings. 

An appellate Court is not bound to reconsider the views expressed in 
the remand order. 7 


Where the appellate Court has heard arguments on some of the issues 
and expressed its views thereon and remanded other issues under R. 25, it is 
not bound on the return of the findings, to hear the case de novo but may confine 
counsel to arguments on the findings returned. 8 It has been held that a party 
is not entitled to raise new issues for the first, time at the hearing after the 
remand. 9 

5. Second appeal.— The findings of lower appellate Court upon 
issues remanded by the High Court in second appeal cannot be challenged upon 
the evidence as in the case of first appeals but objections to such findings must 
be restricted to the limits within which the original pleas in second appeal are 
confined. 1 


6. Court-fee.— No Court-fee is chargeable on a 
objections filed under this rule. 1 


memorandum of 


Production of ad¬ 
ditional evidence in 
Appellate Court. 

in the Appellate 


R. 2 : 7 . [S. 568.] ( 1 ) The parties to an 
appeal shall not be entitled to produce addi¬ 
tional evidence, whether oral or documentary, 
Court. But if— 


212: 42 Cal 888. See also Oanendra Nath Roy 
v. Surja Kanta Roy, (1912) 15 Ind Cas 39 (40, 
41): 17 Cal W N 462; Hiatunnessa Bib » v. 
Kailash Ohandra Saha, (1912) 17 Ind Cas 224 
(226): 16 Cal L Jour 259. 

(4) Kamini Kumar Deb v. Durga Oharan Nag, 
1923 Cal 521 (522, 523): 37 Cal L Jour 122: 
74 Ind Cas 392. See also Balwant Ram Chandra 
v. Secretary of State, (1908) 32 Bom 432 (437): 
10 Bom I, It 531; Brojo Soonder v. 
Jaggat Ohunder, (1874) 21 Suth W R 199 (A) 
(J99); Lulect Pandey v. Byjnath, (1870) 14 
Suth W R 285 (285). 

(5) 1921 P C 11 (13): 48 Col 499: 19 All 
L J 366: 23 Bom L R 648: 33 Cal L Jour 405: 
25 Cal W N 915 i 40 Mad L Jour 423: 14 Mad 
I, W 221: 1921 Mad W N 313: 60 Ind Cas 
631: 48 Ind App 187 P C. 

(6) (1884) 6 All 269 (274): 11 Ind App 37: 
1886 All W N 286: 4 Sar 89: 8 Ind Jur 214 
P C; Mungal Pershad v. Oirjakant, (1882) 8 
Cal 51 (60): 8 Ind App 123: 11 Cal L Rep 113: 
4 Sar 248 P C. 

(7) Malliah v. Qanganna, 1926 Mad 830 (832): 
94 Ind Cas 226. See Hiralal v. Etbar, (1916) 
32 Ind Cas 866 (868); 20 Cal W N 43. See 
Sultan Beg v. Chunilal, (1918) 46 Ind Cas 922 
(924) Nag. 

(8) Lachman v. Jamna, (1888) 10 All 162 


(165, 166): 1887 All W N 295. 

(9) Ram Sukh v. Kanni Ram, 1883 Pun Re 
No 54; Radha Kishore v. Mahtab Ohand, (1865) 
3 Suth W R Mis 5 (5). 

Note 5. 

(1) Bal Kishen v. Jasoda Kuar, (1885) 7 AH 
765 (768, 769): 1885 All W N 225; Firm, Tej- 
pal Jamna Das v. Ernest David, 1928 P C 219 
(221): 28 Mad L W 204: 111 Ind Cas 240: 
32 Cal W N 1146: 48 Cal L Jour 415 P C; 
Balkishen v. Josoda, 1885 All W N 225 (225): 
7 All 765 P B; Nehal Singh v. Sewa Ram, (1917) 
40 Ind Cas 128 (129) All; Beni Pershad Kuari 
v. Nand Lai, (1897) 24 Cal 98 (101); Ram Mehr 
v. Pali Ram, 1924 Lah 455 (455): 6 Lah L 
Jour 145: 78 Ind Cas 404: 5 Lah 268; Hinde 
v. Brayan, (1884) 7 Mad 52 (53): 7 Ind Jur 
599; Ram Dulare v. Misri Lai, (1910) 8 Ind 
Cas 878 (878): 13 Oudh Cas 352. See also 
Gopal Singh v. Jhakri Rai, (1886) 12 Cal 87 
(L’8). But see Hinde v. Brayan, (1884) 7 Mad 
52 (53, 54) : 7 Ind Jur 599. 

Note 6. 

(1) Md SalimuUa v. Khalihurrahman, 1932 
All 526 (526): 1932 All L J 149: 140 Ind Cas 
47: 54 All 465; Muhammad Salimxillah Khan v. 
Khaliurrahman Khan, 1932 All L J 149 (149): 
1932 All 526: 140 Ind Cas 47: 54 All 465; 
Damodar Prasad v. Masudan Singh, 1928 Pat 
85 (85): 105 Ind Cas 108: 9 Pat L Tim 19. 
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(a) the Court from whose decree the appeal is preferred 
has refused to admit evidence which ought to have 
been admitted, 3 or 

(&) the Appellate Court requires any document to be pro¬ 
duced 5 or any witness to be examined 6 to enable it to 
pronounce judgment, 7 or for any other substantial 
cause, 8 

the Appellate Court may allow such evidence or document to be 
produced, or witness to be examined. 

(2) Wherever additional evidence is alloiued to he produ¬ 
ced by an Appellate Court, the Court shall record the reason 10 
for its admission. 


0.41, R.27, 
Not© 1. 


[1877-S. 568; 1859-S. 355.] 

Synopsis. 


1. Scope and object of the rule. 

2. When additional evidence may be ad¬ 

mitted in appeal—See Notes 1, 
3, 7, 8 and 9. 

3. “Has refused to admit evidence which 

ought to have been admitted.” 

4. “If the appellate Court requires, etc.” 

5. “The appellate Court requires any 

document to be produced.” 

6. “Where appellate Court requires 

any witness to be examined.” 

7. “To enable it to pronounce judgment.” 

8. “Or for any other substantial 
cause.” 

9. Discovery of fresh evidence. 

10. Record of reasons. 

11. Additional evidence by consent 


of parties. 

12. Procedure to be adopted under 

this rule. 

13. Application to put in evidence. 

14. Opportunity to opposite party to con¬ 

test admissibility of or rebut 
the fresh evidence. 

15. Remand for trial de novo. 

16. Court, if can take notice of subsequent 

events. 

17. Party on whom onus is shifted by 

appellate Court if entitled to 
let in additional evidence. 

18. Second appeal. 

19. Privy Council. 

20. Revision. 


Additional evidence in appeal against ox parte decree. See Note 1, Pt. (14). 

1. Scope and object of the rule. —The general principle is that the 
appellate Court should not travel outside the record of the lower Court and 
cannot take any evidence in appeal. This rule elucidates the provisions of 
S. 107, Cl. ( d) of the Code 1 and is an exception to the general rule stated 
above in that it enables the appellate Court to take additional evidence in the 
circumstances mentioned therein. 2 Therefore, the appellate Court is entitled 
to call for fresh evidence only when the conditions laid down in this rale are 


Order 41, Buie 27—Note 1. 

(1) Paraotim v. Lai ilohar Thakur, 1931 P C 
143 (148, 149): 1931 All L J 513: 35 Cal W N 
786: 33 Bom L R 1015: 58 Ind App 254: 34 
Mad L W 76: 132 Ind Cas 721: 54 Cal L Jour 
1: 12 Pat L Tim 683: 1931 Mad W X 929: 10 
Pat 654: 61 Mad L Jour 489 P C. 


(2) Tarini Charan v. Biahun Chand. 1917 P C 
111 (115): 16 All L J 271: 20 Bom L It 553: 27 
Cal L Jour 303: 22 Cal W N 505: 34 Mad L 
Jour 361: 23 Mad L Tim 147: 7 Mad L W 315: 
1918 Mad W N 295: 4 Pat L W 249: 44 Ind 
Cas 304 P C. 
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0 41, R-27, found to exist. 3 On the other hand, the Court is not bound under the cir- 
Note 1. cumstances mentioned in the rule, to allow additional evidence and the parties 

are not entitled, as of right, to the admission of such evidence; the matter is 
entirely in the discretion of the Court. 4 It has, however, been held in some 
cases that apart from this rule, an appellate Court can, under general principles 
of law 5 or under its inherent power 0 admit additional evidence. But these 
decisions cannot be accepted as correct in view of the decision of the Privy 
Council in Kesowji Issur v. G. I. P. Ry? which lays down clearly that this rule 
can alone be looked to for taking additional evidence and that the Court has no 
jurisdiction to admit such evidence in cases where this rule does not apply. 
This rule does not apply so as to prohibit the appellate Court from doing any 
of the following things:— 


(a) To take into consideration admissions by the parties before the 

appellate Court.* 

(b) To issue a commission for local investigation 0 or to examine and 

adjust accounts. 110 


(c) To refer to books on history, etc., which may have a bearing on the 
facts of the case. 11 (See Evidence Act, S. 57.) 


{d) To send for papers from its own records or from the records of 
any other Court and inspect the same. 12 (See 0. 13, R. 10.) 


(8) Hriday Krishna v. Rajani Kanta, 1923 Cal 
300 (301): 68 Ind Cas 293; Mokesh Chandra 
Shaw v. Bepin Behary Khan, (1919) 49 Ind Cas 
510 (511) Cal; Debi Das v. Jaini Mai, (1932) 
138 Ind Cas 253 (254) Lah; Khem Chand v. Mo¬ 
hammed Yar, (1919) 50 Ind Cas 805 (805): 22 
Pun L R 1919; Mahomed v. Ramdxal, (1915) 28 
Ind Cas 14 (15): 25 Pun L R 1915: 241 Pun 
W R 1915; Mt Sitli v. Narpat, (1898) 1 Oudh 
Cas 199 (204). 


(4) Ram Piari v. KaUu, (1901) 23 All 121 
(122, 123): 1901 AU W N 11; Durga Prasad 
v. Jai Narain, (1911) 9 Ind Cas 265 (266): 8 
All L J 175: 33 All 379; Kaniz Mustafa v. Musi 
Imran, (1917) 38 Ind Cas 669 (669): 15 All 
L .1 21; Nayajan Ali v. Midnapore Zamindary Oo, 
1923 Cal 285 (286): 67 Ind Cas 770; Hari Cha¬ 
ron Karanjai v. Bahar Sheikh, (1922) 67 Ind Cas 
252 (253) Cal; (iolam Mukdoom v. llafeezoonissu, 
(1867) 7 Suth W R 489 (490); Thaman Singh 
v. Jiwan Singh, 1931 Lah 506 (506): 131 Ind 
Cas 228; Ganda Ram v. Firm, Dev Rajram Rakha, 
(1932) 137 Ind Cas 513 (513): 1932 Notes 19 
(e): 33 Pun L R 330; Parbhu Lai v. Qulzari 
Mai, 1923 Lah 584 (585): 76 Ind Cas 474; 
Ambuja Ammal v. Appadurai Mudali, (1915) 30 
Ind Cas 402 (404): 38 Mad 414; Kalka Singh 
v. Bharat Singh, (1911) 12 Ind Cas 332 (333): 
14 Oudh Cas 327; Badri Prasad v. Mukandi, 
1923 Oudh 109 (111) : 9 Oudh L J 505: 26 Oudh 
Cas 66: 75 Ind Cas 331; Muhammad Ismail Khan 
v. Abdul Graffar Beg, 1930 Oudh 110 (111): 6 
Oudh W N 1060: 11 L R A (Rev) 28: 5 Luck 
453: 124 Ind Cas 442; Jit an Dusadh v. Jawahir 
Singh, 1925 Pat 504 (504): 85 Ind Cos 459. 


(5) Indrajit v. 
(135): 21 AU L 
Pat L R 345: 2 
Bora L R 1259: 
Jour 578: 3 Mad 
4 L R P C 123 
s : 39 Cal L J 
Thiruthwmayi v. 


Amar Singh, 1923 P C 128 
J 534: 4 Pat L Tim 447: 1 
Pat 676: 50 Ind App 183: 25 
28 Cal W N 277: 45 Mad L 
L Tim 233: 18 Mad L W 728: 
74 Ind Cas 747: 5 L R P C 
318: 1924 Pun L R P C 3; 
Atiktdla, 1927 Cal 140 (142): 


98 Ind Cas 129; Jitan Dusadh v. Jawahir Singh r 
1925 Pat 504 (504): 85 Ind Cas 459; Md - 

Ismail v. Abdul Qhaffar, 1930 Oudh 110 (111): 
6 Oudh W N 1060: 11 L R A (Rev) 28: 5 Luck 
453: 124 Ind Cas 442. 

(6) Mongol v. Rani Indar, (1918) 48 Ind Cas 
1007 (1008); 5 Oudh L J 745. 

(7) (1904) 31 Bom 381 (390): 9 Bom L R 
671: 34 Ind App 115: 2 Mad L Tim 435: 11 
Onl W N 721: 17 Mad L Jour 347: 6 Cal L Jour 
5: 4 All L J 461 P C. 

(8) Ganpat v. Lola Miya, 1920 P C 81 (81): 
16 Nag L R 59: 12 Mad L W 574: 56 Ind 
Cas 673 P C. 

(9) Ram Dhial Lai v. Lakhpat Lai, 1932 All 
270 (271): 135 Ind Cas 243; Bhawani Prasad 
v. Eakimullah, 1927 All 175 (175): 98 Ind Cas- 
821: Roy Sooltan v. Laloo Kooer, (1872) 17 
Suth W R 300 (301). But see Kabul v. Kabul 
Singh, 1923 All 413 (413, 414): 79 Ind Cas 
408. 

(10) Mt Ram Piari v. Sultan Baksh, 1928 
Lah 115 (116): 3 Lah 382: 77 Ind Cas 207. 

(11) Secretary of State v. Anand Mohan Roy, 
1921 Cal 661 (672): 34 Cal L Jour 205: 66 
Ind Cas 287. 

(12) Punja v. Bhadv, (1913) 18 Ind Cas 857 
(858, 859): 9 Nag L R 11; Arjun Singh v. Dar- 
bara Singh, (1916) 32 Ind Cas 312 (313): 193 
Pun L R 1915: 140 Pun W R 1915; Gauri Ra-t 
v. Rhaggina, (1915) 31 Ind Cas 873 (875) All* 
But see Harcham Singh v. Samp Singh , 1930 
t ah 750 (752): 126 Ind Cas 437; Compare 
Dicarica Prasad v. Badri Lai, 1930 All 220 (221): 
127 Ind Cas 515 [Evidence not to be allowed on 
point not in issue and not arising on the plead¬ 
ings]. 



I. Additional Evidence in Appellate Court 2969 

(e) To examine parties present in Court. 18 “ (O. 10. R. 2.) See 

also the undermentioned case. 13 

Additional evidence may be admitted even in an appeal against an 
ex parte decree. 14 The rule is made applicable, so far as may be. to second 
appeals by 0. 42, R. I. 14 " But the rule must be applied to second appeals 
subject to the conditions under which a second appeal is maintainable. Hence, 
tlie High Court has no power, in second appeal, to admit additional evidence 
for the purpose of entering into questions of fact. 14 ' 1 ’ But the High Court 
may, under its inherent powers, remand a case for retrial with a direction to 
take additional evidence. 14 '* The rule applies also to appeals in income-tax 
proceedings 115 but does not apply to proceedings under S. 195 of the Criminal 
Procedure Code. 1(5 

2. When additional evidence may be admitted in appeal .—See 

Notes 1, 4, 7, 8 and 9. 

3. “Has refused to admit evidence which ought to have been 
admitted”.—The appellate Court may admit additional evidence if the 
evidence in question was tendered in the lower Court but was improperly 
rejected by it. 1 But where the lower Court had properly rejected the evidence 
the appellate Court cannot admit the same. 2 Where the lower Court had 
declined to take certain evidence tendered by a party as being, in its opinion, 
unnecessary, and passed a decree in his favour and the appellate Court takes 


(12*a) Bibee Ilafiza v. Azhur Eossein, (1870) 
13 Suth W R 328 (329). 

(13) Nagina Singh v. Ramjnnam Singh, 1928 
Pat 64 (65): 105 Ind Cas 83: 9 Pat L Tim 215. 

(14) Kodumal v. Ago Khan Sultan Mahomed 
Shah, (1916) 34 Ind Cas 493 (493): 9 Sind L 
It 191. But set* Ah In of Ali v. Mahomed M or den, 
1924 Rang 177 (177): 1 Rang 656: 79 Ind 
Cas 482. 

(14*a) Q ad dam Paramasavadu v. Mulakala Sub - 
banna , (1919) 52 Ind Cas 625 (626, 627): 1919 
Mad W N 455: RangUtl v. Lilawati, 1929 All 
375 (376): 119 Ind Cas 561. 

(14-b) Rang Lai v. LUawati, 1929 All 375 
(376): 119 Ind Cas 561; Nanabhai v. Earibhai , 
(1872) 9 Bom H C R 89; Shamsuddin Biswas 
v. Molannessa Bibi, 1926 Cal 941 (943): 95 

Ind Cas 300; Raman Menon v. Mammali, (1917) 
39 Ind Cas 954 (957): 1917 Mad \V N 560; 
Kali Charon Sahu v. Jaldhari Rout, 1929 Pat 
98 (100, 101): 10 Pat L Tim 10: 115 Ind Cas 
(574. See also The Secretary of State for India 
v. Manfeshwar Krishnnya, (1908) 31 Mad 415 
( 116 ). 

(14-c) Indra Bhusan Saha v. Janardhan Saha, 
1924 Cal 1071 (1072): 28 Cal W N 945: 82 
Ind Cas 104. 


juddin Bepari v. BaharuUa Sheikh, 1926 Cal 
318 (319): 90 Ind Cas 630; Bank of Bengal v. 
Lucas, 1924 Cal 578 (581): 51 Cal 185: 28 
Cal W N 497: 81 Ind Cas 471: 41 Cal L Jour 1; 
Raja Ii/at Kumar v. Jadu. 1921 Cal 122 (123): 
34 Cal L Jour 160 : 26 Cal W N 1022: 64 Ind 
Cas 693: Kader Bax v. Beni Madhab Son, (1919) 
52 Ind Cas 327 (327) Cal; Kali KUthore v. 
Bhutan Chundcr, (1891) 18 Cal 201 (203, 204): 
17 Ind App 159: 5 Sar 607 P C; Abclagh Roy 
y. Guggun B hug gut, (1874) 22 Suth \V R 268 
(269); Nawazish Ali Khan v. Dharam Singh, 
1932 Lah 202 (202): 33 Pun L R 76: 137 Ind 
Cas 224; Wisanda Mai v. Oanesh Mol, (1916) 
33 Ind Cas 813 (815): 14 Pun Re 1916: 195 
Pun W It 1915; Narayanasamy Iyer v. Yedambal 
Ammal , 1927 Mad 1065 (1065): 39 Mad I, Tim 
399: 106 Ind Cas 498; Scslmti v. Sextain. (1900) 
23 Mad 147 ( 148): )ft Rarhhpo'i v. Mt Chundrc- 
sar Dei, 1924 Ondh 252 (251): 10 Oudh L J 
595: 78 Ind Cas 256: 27 Oudh Cas 114; Fida 
Abbas v. Rahim Baksh , (1918) 45 Ind Cas 832 
(822): 6 Oudh L J 139; Ifanvat Ram v. Bhag- 
wati Prasad Singh, (1911) 27 Ind Cas 516 

(•>17) : 2 Oudh L J 27; Gokul Pande v. Bnldeo 
Sukul . 1928 Pat 113 (114): 105 Ind Cas 26: 7 
Pat 90: 9 Pat I, Tim 180; Kodumal v. Ana 
Khan Muhamed Shah. (1916) 31 Ind Cas 493 
(493): 9 Sind L R 191 [Rule applies even to 
appeals from ex partr decree]. *See Ear Gob ind 
v. Noni Iinhn, (1892) 14 All 356 (357. 358)- 
1892 All W N 42. 


(15) Commissioner of Income-tax v. E M Ghet- 
tinr Firm. 1930 Hang I (7): 7 Rang 635: 122 Ind 
(’ns 898 S B. 

(16) Rama Iyer v. Vcnkatachnla Pudayachi , 
(1907) 30 Mad 211 (312. 313): 2 Mad L Tim 
84: 17 Mad L Jour 123. 


Note 3. 

(1) Ram Narain v. Jagdeo , (1911) 10 Ind Cas 
903 (904): 8 All L J 839: 33 All 690; Dhira • 

C.P.C.- 372 


(2) Champibaty v. Bibi Jibnn, (1879) 4 Cal 
213 (215) [Lower Court having rejected document 
as not being properly stamped |. 

Evidence not tendered in the trial Court in 
proper time: — Ynishno Das v. Ecm Raj, 1921 

Lah 279 (279. 280): 4 Lah L Jour 

371; Xnrain Das v. Tekchand. 1923 Sind 

12 (48): 84 1 nd (’as 137; Jnwala Sahai v 

Ahdnl (ihani, (1911) 11 

Oudh; Muhammad Ali v. 

60 Ind Cas 147 (1G2): ' 


Ind Cas 289 (290) 

Ghazanfar Ali t (1P21) 
Oudh L J 474. 


0.41. R.27, 
Notes 

1-3. 
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0.41, R.27. a different view of the matter, it should not reverse the decree without giving 
Notes the decree-holder an opportunity to adduce the evidence which the lower Court 
3 — 4- had declined to take. 3 


4. “If the appellate Court requires, etc. ’’.—Under Cl. 1 (6) of the 
rule, it is only when the Court “requires” it ( i.e ., finds it needful) that 
additional evidence can be admitted. 1 It may be required (a) to enable the 
Court to pronounce judgment, or ( b ) for any other substantial cause, but in 
either case it must be the Court that requires it, upon its appreciation of the 
evidence as it stands. 3 The legitimate occasion, therefore, for the exercise 
of the discretion under this rule, is not, whenever before the appeal is heard a 
party applies to adduce evidence but when, on examining the evidence as it 
stands some inherent lacuna or defect becomes apparent to the Court. 3 It 
follows that additional evidence cannot be admitted under this rule on a pre¬ 
liminary objection before the hearing of the appeal. 3 "* It is, however, open 
to the party to point out the defect or to move the Court to supply the defect. 4 


(3) Brij Soondar v. Kimoonissa, (1875) 23 
Suth W It 63 (G4): 14 Beng L R 367; Appa 
V. Vithoba, (1869) 6 Bom H C A 88; Pubitra 
Kumar v. The Maharajah of Benares, (1908) 30 
All 367 (368, 369): 1908 All W N 140: 5 All 
L J 468; Arjun v. Shankar, (1898) 22 it. n 253 
(255); Khuda l'aksh v. Imam Ali, (1887) 9 All 
339 (340): 1887 All W N 61; Brij Soonder V. 
Kimoonissa, (1875) 23 Suth W R 63 (64): 14 
Beng L R 367; Eirtibash v. Ram Pada, (1914) 
22 Ind Cas 833 (834): 21 Cal L Jour 574; 
Kabjani Prasad v. Bishnath, 1905 All W X 266 
(266): 2 All L J 790; Compare PannaBal v. 
Gann Bavaji Nhavi, (1911) 12 Ind Cas 691 (691) 
[Some witnesses examined—Others not examined 
because trial judge expressed his opinion that the 
point was made out —Appellate Court reversing 
decision—Opportunity to produce the omitted evi¬ 
dence need not be given]. 


Note 4. 

(1) Parsotim Thakur v. Lai Mohar Thakur, 
1931 P C 143 (148): 1931 All L J 513: 35 
Cal W N 786: 33 Bom L R 1015: 58 Ind App 
254: 34 Mad L W 76: 132 Ind Cas 721: 54 Cal 
L Jour 1: 12 Pat L Tim 683: 1931 Mad W N 
929: 10 Pat 654: 61 Mad L J 489 P C; Eessowji 
v. G I P Ry, (1907) 31 Bom 381 (390): 9 Bom 
L R 671: 34 Ind App 115: 2 Mad 11 Tim 435: 
11 Cal W N 721: 17 Mad L Jour 347: 6 Cal 
L Jour 5: 4 All L J 461 P C. 


(2) Parsotim Thakur v. Lai Mohar Thakur 
1931 P C 143 (149): 1931 All L J 513: 35 
Cal W N 786: 33 Bom L R 1015: 58 Ind App 
254: 34 Mad L W 76: 132 Ind Cas 721: 54 Cal 
L Jour 1: 12 Pat L Tim 683: 1931 Mad W N 
929: 10 Pat 654: 61 Mad L Jour 489 P C. 


(3) Parsotim Thakur v. Lul Mohar Thakur, 
1931 P C 143 (148. 149): 1931 All L J 513: 35 
Cal W N 786: 33 Bom L R 1015: 58 Ind App 
254: 34 Mad L W 76: 132 Ind Cas 721: 54 Cal 
L Jour 1: 12 Pat L Tim 683: 1931 Mad W N 
929- 10 Pat 654: 61 Mad L Jour 489; Eessowji 
Issur v. 0 I P RV Co (1907) 31 Bom 381 
i 290) : 9 Bom L R 671: 34 Ind App 115: 2 Mad 
L Tim 435: 11 Cal W N 721: 17 Mad L Jour 
347: 6 Cal L Jour 5: 4 All L J 461 P C; 
Manmohan Das v. Ram Dei, 1931 P C 175 (177) : 
1931 All L J 550: 35 Cal W N 925 : 34 Mad L 
W 7: 8 Oudh W N 936: 1931 Mad W N 931. 
33 Bom L R 1251: 134 Ind Cas 669 P C; 
Kazan Singh v. Panna Lai, (1912) 13 Iud Cas 
131 (132): 9 All L J 59; Bombay Sizing Co v. 


Eusumgar, 1924 Bom 227 (228): 47 Bom 674: 
25 Bom L R 310: 84 Ind Cas 74; Firm of Ram 
Richhpal Sham Lai v. Firm of Bans* Dhar Sons, 
(1922) 66 Ind Cas 370 (871) Lah; Baijanath v. 
Dxplal, (1920) 57 Ind Cas 843 (844) Pat; Jhim- 
gw Jha v. Badri Sahu, (1920) 54 Ind Cas 666 
(666) Pat; Jagdco Lai v. Ram Lagan Singh, 
(1919) 53 Ind Cas 826 (827): 20 Cr L Jour 
826; Aparna Oharan Ohabri v. Gopi Nath Saman¬ 
tha, (1919) 53 Ind Cas 567 (569) Cal; Muham¬ 
mad Siddiq v. Mahmud-wn-nissa Bibi, (1916) 33 
Ind Cas 334 (336); 14 AU L J 121: 38 All 191; 
The Garden Reach Spinning and Manufacturing 
Oo v. The Secretary of State, (1915) 28 Ind Cas 
865 (866): 19 Cal W N 401: 42 Cal 675; 
Midnapore Zamindari Oo, Ltd v. Muktakeshi Das, 
(1912) 16 Ind Cas 776 (776): 17 Cal W N 615: 
40 Cal 402; Janki Eoer v. Lai Man Roy, (1911) 
10 Ind Cas 332 (333) Cal; Monvruddin Sarkar 
v. Mochhafiin Mondal, (1909) 2 Ind Cas 995 
(995) Cal; Labh Singh v. Ahmad Shah, 1927 
Lah 11 (12) : 97 Ind Cas 369; Ratna v. Eamam 
Singh, (1918) 47 Ind Cas 12 (13): 150 Pun W 
R 1918; Ram Naresh Singh v. Ghirkut, 1932 Oudh 
227 (229): 9 Oudh W N 379: 138 Ind Cas 513; 
Gokul Pande V. Baldeo, 1928 Pat 113 (114): 
105 Ind Cas 26: 7 Pat 90: 9 Pat L Tim 180; 
Jai Erishna v. Bibi Soghra, 1923 Pat 446 (448): 
4 Pat L Tim 418: 71 Ind Cas 881; Jagemath 
Gir v. Rajman Gir, (1919) 49 Ind Cas 868 
(869) Pat; Husseinbhoy Karimji v. Ramdas Mo- 
rarji, 1930 Sind 105 (110): 24 Sind L R 15: 
125 Ind Cas 803; Assat v. Dhamonmal, (1913) 
19 Ind Cas 368 (369): 6 Sind L R 135; Compare 
Kaniz Mustafa v. Musi Imran, (1917) 38 Ind 
Cas 669 (669) : 15 All L J 21. 


(3-a) Eessowji Issur v. G I P Ry, (1907) 31 
Bom 381 (390): 9 Bom L R 671: 34 Ind App 
115: 2 Mad L Tim 435: 11 Cal W N 721: 17 
Mad L Jour 347: 6 Cal L Jour 5: 4 All L J 
461 P C; Parsotim Thakur v. Lai Mohar Thakur, 
1931 P C 143 (148, 149): 1931 AU L J 513: 
35 Cal W N 786: 38 Bom L R 1015: 58 Ind 
App 254: 34 Mad L W 76: 132 Ind Cas 721: 
54 Cal L Jour 1: 12 Pat L Tim 683: 1931 Mad 
W N 929: 10 Pat 654: 61 Mad L Jour 489 
P C; Garden Reach v. Secretary of State, (1915) 
28 Ind Cas 865 (866): 19 Cal W N 401: 42 
Cal 675. 


(4) Parsotim Thakur v. Lai Mohar Thakur, 
931 P C 143 (149): 1931 All L J 513: 35 
'id W N 786: 33 Bom L R 1015: 58 Ind App 
54: 34 Mad L W 76: 132 Ind Cas 72 1 : 54 
■al L Jour 1: 12 Pat L Tim 683: 1931 Mad 
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It was held in the undermentioned cases 5 relying upon certain obser¬ 
vations of the Privy Council in Indrajit v. Amur 8ingh Q that additional 
evidence could be admitted in appeal for reasons independent of the existence 
of any lacuna or defect. These decisions are no longer good law since the 
decision of the Privy Council in Parsotim TIuikur v. Lai Mohar Thakur 7 in 
which the said view has been definitely repudiated. 

5. “The appellate Court requires any document to be produced”.— 

Where a Court permits documentary evidence to be produced under this rule 
it should also permit oral evidence to be adduced in order to prove those docu¬ 
ments. 1 


0.41, R.27, 
Notes 
4—7. 


For meaning of the word “requires”, see Note 4, above. 

6. “Where appellate Court requires any witness to be examined”.— 
The appellate Court should not take additional evidence which impugns the 
testimony of a witness who was called in the Court below unless that witness is 
given an opportunity to clear up the mistake. Otherwise, no witness, whatever 
his standing, would be safe from adverse judicial comment. 1 

7. “To enable it to pronounce judgment.”—When the appellate 
Court finds itself unable to pronounce judgment owing to a lacuna or defect 
in the evidence as it stands, it may, as has been seen in Note 4 above admit 
additional evidence. 1 The ability to pronounce a judgment refers not to the 
ability to pronounce any judgment but to the ability to pronounce a judgment 
satis fad or y to the mind of the Court delivering it.-‘ Rut the appellate Court 
should not, ordinarily, allow new evidence to be adduced in order to 


W N 929: 10 Pat 654: 61 Mad L Jouv 489 
P C; Kalka v. Bharat, (1911) 12 Ind Oas 332 

'.•>33): 14 Ondh Cas 327. 

(5) Rang Lai v. Lilawati, 1929 All 373 (375. 
376): 119 Ind Cas 561; Badri Das v. Boshiar 
Singh, 1925 All 288 (289) : 6 L R All (Civ) 
85: 23 All L J 198: 86 Ind Cas 761: 47 All 
412; Eclipse Motor Co v. ir«r6«rton, 1926 Lah 
20 (21): 89 Ind Cas 721; Umar Hayat v. Sar- 
dar, 1926 Lah 80 (81): 89 Ind Cas 997; B Sub- 
bayya r. K Ranga Rao, 1925 Mad 181 (182): 
48 Mad L Jour 32: 20 Mad L W 840: 85 Ind 
Cas 385. Seo also Kutiyan v. Vaithilinga Pan- 
daram, 1930 Mad 343 (343) : 120 Ind Cas 746 
l Ordinarily, it is not desirable to hear application 
for further evidence under O 41. R 27, CP Code, 
until appellate Court has heard appeal and con¬ 
sidered the evidence already on record]. 

(6) 1923 P C 128 (135): 21 All L J 554: 
4 Pat L Tim 447: 1 Pat L R 345: 2 Pat 
676: 50 Ind App 183: 25 Born L R 1259: 28 
Cal W N 277: 45 MAd L Jour 578: .13 \la<l L 
Tim 233: 18 Mad L W 728: 4 L R P C 123: 
74 Ind Cas 747: 5 L R P C 8: 39 Cal I. Jour 
318: 3 Pun L R 1924 P C. 

(7) 1931 P C 143 (148. 149): 1931 All L J 
513: 35 Cal W N 786: 33 Born L R 1015: 58 
Ind App 254: 34 Marl L W 76: 132 Ind Cas 
721: 54 Cal L Jonr 1: 12 Pat L Tim 683: 1931 
Mad W N 929: 10 Pat 654: 61 Mad L Jour 
489 P 0. 


Note 5. 

(1) Sukhdai v. Bhagwan Pershad, (1913) 20 
Ind Cas 542 (543) Oudh. 


Note 6. 

(1) Jagrani v. Knar Durga, (1914) 22 Ind 
Cas 103 (107): 16 Oudh Cas 386: 12 All L J 
125: 26 Mad L Jour 153: 15 Mad I, Tim 125: 
1914 Mad W N 137: 19 Cal L Jour 165: 18 
Cal W N 521: 16 Bom L R 141: 36 All 93: 
l Oudh L J 57: 41 Ind App 76 P C. 


Note 7. 

(1) Jathalal Girdhar v. Varajlal Bhai Shankar, 
1922 Bom 267 (269): 46 Bom 184: 23 Bom 
L R 769: 63 Ind Cas 478; Ram Piari v. Sultan 
Baksh, 1923 Lah 115 (116): 3 Lah 382: 77 
Ind Cas 207; Subba Nnidu v. Ethirajummal, 
(1911) 12 Ind Cas 673 (675, 676): 10 Mad 
L Tim 409: 22 Mad L Jour 14: 2 Mad W N 
440; Xarasimharav v. Antaji, (1870) 2 Bom II 
C R 61; Bank of Bengal v. William Arraloon 
Lucas, 1924 Cal 578 (581): 51 Cal 185: 28 Cal 
W N 497: 81 Ind Cas 471: 41 Cal L Jour 1. 
See Murli Dhar v. Thakur Das, (1919) 51 Ind 
Cns 50 (51) Cal. 


(2) Andiappa v. Muthukumara, (1912) 14 

Tnd Cas 140 (142): 11 Mad L Tim 241- 1912 
Mad W N 450: 36 Mad 477; Radanath Dhubi 
v. Ram Govind, (1869) 3 Bent' L R A C 218; 
Radanath Dhubi v. Luckhee Khant Paul, (1869) 

12 Su,h ^ . 224 < Notc >: r.ai v. 

Jhamman, 1930 Lah 441 (442): 122 Ind Cns 
i**: Rameshwar Mandar v. Badri Sahu. 1930 Pat 
10.> 106): 11 Pat I, Tim 470; 124 Ind 

(as 87; Subba Xaidu v. Ethirajummal, (1915) 
28 Ind Cas 640 (640) Mad; Amhuja Am mat 
'/.A PP . f '£ Urai (1915) 30 Ind Cas 402 

l 4 2v o 0 .! 1 : u? 8 T> M# i 1 414: nam i°V v. Raja Puran, 
1864 Suth W R 124 (125) F B; Mohesh Chun- 

der v. Madhub Chunder, (1870) 13 Suth W R 

*•'’ Srinicaxa Chari,ir v. Ranyummal, (1895) 

18 .Mad 94 (97). 
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SCH. 


enable a party to raise a new point in appeal. 8 Similarly, where 
a party on whom the onus of proving a certain point lies fails to discharge the 
onus, he is not entitled to a fresh opportunity to produce evidence, as the Court 
can, in such a case, pronounce judgment against him and does not require any 
additional evidence to enable it to pronounce judgment. 4 

8. “Or for any other substantial cause.”— The words “for any 
other substantial cause” must be read with the word “requires” in the 
beginning of the sentence. So that, it is only, where, for any other substantial 
cause, the appellate Court requires additional evidence, that this rule will apply. 1 
The words “or for any other substantial cause” need not be construed in the 
narrow sense suggested by the doctrine ejusdem generis 1 and power to allow 
additional evidence may be exercised when any point is required to be cleared 
up in the interest of justice. 3 But at the same time it should be remembered 
that it is a power to be exercised cautiously and sparingly 4 and only in excep¬ 
tional cases. 5 Further, the new evidence should have a direct and important 
bearing on a main issue in the case. 6 Subject to these general rules, additional 
evidence may be admitted in the following cases:— 


(3) Rahimuddin Munshi v. Bhabangana Debya, 
(1913) 19 Ind Cas 572 (574) Cal; Leslie v. 
Alleiidur, (1872) 17 Suth W R 390 (391); Hun- 
pershad v. Sheo Dayal, (1876) 3 Ind App 259 
(279); 3 Sar 611: 3 Suth 309: 26 Suth W R 
P C 55 P C; Eanahai Ltd v. Suraj Kunwar, 
(1899) 21 All 446 (448): 1899 All W N 164; 
Dwarka Prasad v. Badri Lai, 1930 All 220 
(221): 127 Ind Cas 515; Baikuntha Nath Roy 
v. Sheikh Nura, (1910) 6 Ind Cas 196 (197) 
Cal. 


(4) Kulika Dutt Mandal v. Tulsi Mandar, 
(1917) 44 Ind Cas 670 (671): 3 Pat L W 385: 
37 Ind Cas 1008: 1 Pat L Jour 435. But see 
Narain v. Gena, 1929 Pat 324 (325) : 10 Pat 
L Tim 356: 120 Ind Cas 291 [Obviously genuine 
documents not to be rejected on such technical 
grounds as that they were produced too late]. 

Note 8. 

(1) Parsotim Thakur v. Thakur Lai Mohar, 

1931 P C 143 (148, 149): 1931 All L J 513: 
35 Cal W N 786: 33 Bom L R 1015: 58 Ind 
App 254: 34 Mad L W 76: 132 Ind Cas 721: 
54 Cal L Jour 1: 12 Pat L Tim 683: 1931 Mad 
W N 929: 10 Pat 654: 61 Mad L Jour 489 
P C; Prem Ohand Moonshi TJpendra Mohan Ghose 
v. G opalachandra Ghose, (1894) 21 Cal 484 

(486. 487); Kalka v. Bharat, (1911) 12 Ind 
Cas 332 (333): 14 Oudli Cas 327. 

(2) Andiappu Pillai v. Muthukaruppa Thevan, 

(1912) 14 Ind Cas 140 (141, 142) : 11 Mad 
L Tim 241: 1912 Mad W N 450: 36 Mad 477; 
Kamcswaramma v. Chelapatliy, (1914) 26 Ind 

Cas 50 (50): 1914 Mad W N 864; Prabu Lai 
v. Gulzari Mai, 1923 Lah 584 (585): 76 Ind 
Cas 474. But see Badn Prasad v. Mukandi, 
1923 Oudh 109 (111): 9 Oudh L J 505: 26 
Oudh Cas 66: 75 Ind Cas 331. 


(3) Bank of Bengal v. IT 1 Lucas, 1924 Cal 
578 (581): 51 Cal 185: 28 Cal W N 497: 81 
Ind Cas 471: 41 Cal L Jour 1; Damodur Das 
r Ritoo Singh, (1875) 24 Suth W R 325 (326); 
Kumeshwar Singh Bahadur v. Hirday Singh, 1931 
Pat 181 (182): 12 Pat L Tim 79: 132 Ind Cas 
363; ]A L S E Eadappa Ohetty v. R S S T 
Thirupathi Ghetty, 1925 Mad 444 (446): 21 Mad 
L W 210: 86 Ind Cas 576; Jang Bahadur v. 
Raj Eumar, (1920) 52 Ind Cas 289 (289): 17 
All L J 945: 42 All 48. 


(4) Parsotim Thakur v. Lai Mohar Thakur, 
1931 P C 143 (148, 149): 1981 All L J 513: 
35 Cal W N 786: 38 Bom L R 1015: 58 Ind 
App 254: 34 Mad L W 76: 132 Ind Cas 721: 
54 Cal L Jour 1: 12 Pat L Tim 683: 1931 Mad 
W N 929: 10 Pat 654: 61 Mad L Jour 489 
P C; Muhammad Ehaleel Shirazi v. Les Tanneries 
Lyonnaises, 1926 P C 34 (36): 3 Oudh W A 
568: 49 Mad 435: 94 Ind Cas 767: 1926 Mad 
W N 495: 24 Mad L W 115: 53 Ind App 
84: 44 Cal L Jour 67: 28 Bom L R 1891: 31 
Cal W N 1: 51 Mad L Jour 570 P C; Sree- 
manchunder v. Gopaluchunder, (1866) 11 Moo 

Ind App 28 (48, 49): 7 Suth W R 10: 2 Sar 
215: 1 Suth 651 P C; Bholla v. Ohandi, (1910) 5 
Ind Cas 666 (667) All; Raja Sreenath Roy v. 
Secretary of State for India, 1923 Cal 233 (237): 
$6 Cal L Jour 345: 50 Cal 276: 70 Ind Cas 510; 
dmbika Prasad v. Gopal Bukeh Das, (1905) l 
Cal L Jour 550 (555); Joog Maya v. Ram 

Ohunder, (1868) 10 Suth W R 378 (378) b 
bundhoo v. Goluck Ohunder, (1868) 10 Suth W 
R, 228 (229); Eutiyan v. Vithilinga Pandaram, 
1930 Mad 343 (343): 120 Ind Cas 746; Rama- 
rayanimgar v. Venkatalingama Nayamm Bahadur, 
1632 Mad W N 529 (534): 1932 Mad 709: 36 
Mad L W 195: 139 Ind Cas 444; Eazxm Husain 
Shambhoo Nath, 1931 Oudh 298 (300, 301): 
132 Ind Cas 259: 8 Oudh W N 627; Narandy 
Ohetty v. Maun Eyu, 1897-1901 U B R Vol IL 
309; Narain Das v. Tek Ohand, 1923 Sind 42 
• RA Tnrt OftS 137. 


(5) Imad Ali v. Eabibunnissa, (1912) 15 Ind 
Cas 250 (251): 15 Oudh Cas 253; Shookrah 
Shaikh v. Nund Ooomar Banerjee, (1876) 

Suth W R 246 (247); Shib Ohunder v. Eashec- 
nath, (1869) 12 Suth W R 245 (246). 


(6) Parsotim Thakur v. Lai Mohar Thakur, 
931 P C 143 (148, 149): 1931 All L J 513: 
5 Cal W N 786: 33 Bom L R 1015 : 58 Ind 
pp 254: 34 Mad L W 76: 132 Ind Cas 721: 
4 Cal L Jour l v : 12 Pat L Tim 683: 1931 
[ad W N 929: 10 Pat 654: 61 Mad L Jour 
89 P C. See Singar Eunwar v. Basdeo Prasad, 
930 All 568 (572): 124 Ind Cas 717 [Addi- 
onal evidence solely for shaking credit of witness 
ot allowed]. See also Dwarka Nath v. Rmt 
lochan, (1868) 10 Suth W R 92 (92, 93) 

Additional evidence merely for cross-examining 
Fitness not allowed]. 
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(1) When the party wishing to produce the additional evidence was 

unable, through no fault of his, to produce it in the trial 

Court. 7 

(2) When evidence has been taken by the lower Court so imperfectly 

that the appellate Court cannot pass a satisfactory judgment. 8 

(3) When, through the negligence of the guardian of a minor party, 

an important document was not produced in the lower Court. 0 

(4) For other instances, see the following eases. 10 

But the provisions of this rule are not intended to allow a litigant who 
has been unsuccessful in the lower Court to patch up the weak parts of his 
case and fill up the omission in the Court of appeal. 11 It is not the business 
of the appellate Court to supplement the evidence adduced b^ one party or 
the other in the lower Court. 12 Hence, in the absence of satisfactory reasons 
for the non-production of the evidence in the trial Court additional evidence 
should not be admitted in appeal 13 as a party guilty of remissness in the lower 


(7) Sheo Singh v. Raghubans, (1905) 27 All 

634 (651): 32 Ind App 203: 8 Oudh Cas 317: 
2 Cal L Jour 194: 9 Cal W N 1009: 15 Mad 
L Jour 352: 8 Sar 791 P C; Roza Husain v. 
District Board, Banda, 1933 All 104 (106): 1932 
All L J 1081 [Judge satisfied on affidavit that 
documents could not be discovered at earlier 
stage]; V enkatachalla PUlai v. Ranga Pillai, (1915) 
28 Ind Cas 694 (695): 17 Mad L Tim 220: 28 
Mad L Jour 334; Kalka Singh v. Bharat Singh, 
(1911) 12 Ind Cas 832 (333): 14 Oudh Cas 
327; Gunish v. Rohinee, (1870) 14 Suth W R 
236 (236). 

(8) Srinivasachariar v. Rnngammal, (1895) 18 

Mnd 94 (96); NttraynnuHnmy Iyer v. V edambal 

Ammal, 1927 Mad 1065 (1065): 39 Mad L Tun 
399: 106 Ind Cas 498. 

(9) Tara Singh v. Siraj-ud-Din, 1929 Lah 91 
(92): 110 Ind Cas 447. 

(10) Secretary of State for India v. Maharaja 
Birendra Kishore Maikye, 1916 P C 141 (145): 
44 Cal 328: 43 Ind App 303: 14 All L J 1205: 
18 Bom L R 1027: 25 Cal L Jour 425: 21 Cal 
W N 291: 20 Mad L Tim 549: 5 Mad L W 
570: 1917 Mad W N 25: 38 Ind Cas 379 [Addi¬ 
tional evidence allowed under sanction of costs] ; 
Nagina Singh v. Ramjanam Singh, 1928 Pat 64 
(65): 105 Ind Cas 83: 9 Pat L Tim 215 [Ad¬ 
mission of certified copy of deposition by the 
trial Court—Certified ropy incorrect—Admission of 
another correct certified copy by the appellate 
Court); Shah Mahomed v. Ramzan, 1921 Sind 
155 (157): 16 Sind L R 17: 66 Ind Cas 833 
(Omission of parties to grasp questions arising out 
of pleading*—Additional evidence may bo allowed 1 : 
Bigaby v. Dickinson, (1876) 4 Ch D 24: 46 
L J Cli 280: 35 L T 679: 25 W K 89. 122 (C 
A) [Case of surprise, confusion, etc—Additional 
evidence may be allowed); Jnharlal Sadhxtkhnn v. 
Chandra Santa Pal, 1928 Cal 265 (266) [Certi¬ 
fied copy of a document not offered in evidence at 
the primary Court on account of the point not 
having been disputed—Such document may be 
admitted in appeal] ; Raja Sreenath Roy v. Secre¬ 
tary of State for India, 1923 Cal 233 * (238): 36 
Cal L Jour 345: 50 Cal 276: 70 Ind Cas 510 
I Matter involved in obscuritv | : Conumiroodeen v. 
Money Mundul, (1871) 16 Suth W R 220 ( 220 ) 
[Copy of defendant’s deposition in former suit 
having been put in by plaintiff at late stage of case 
when defendant had no means of explaining away 
any supposed admission therein. Held, first Court 


was wrong in accepting same and lower appellate 
Court was right in sending for defendant and 
examining him on the subject] ; Maung Mo Hnaung 
v. Ma Shwe Mya, 1921 U B 16 (18): 4 
U B R 35: 4 D B R 38: 4 U B R 41 [Party 
taken by surprise at the ruling of the trial Court 
and omitting to give evidence—Opportunity to be 
given to adduce evidence ]; Mangal v. Rani Indur, 
(1918) 48 Ind Cas 1007 (1008): 5 Oudh L J 
745 [Party having reason to suppose that a 
certain document would be challenged]; Shaikh 
Nura v. Baikuntha Nath, (1915) 30 Ind Cas 
398 (399): 21 Cal L Jour 696; Marchala Nara- 
yana Murthy v. Perumetcha Venkatapathiraju, 
(1916) 32 Ind Cas 711 (712) Mad [Admission 
of original document when secondary evidonce of 
its contents had been given in the lower Court] ; 
Bakshi Ram v. Hiladhar, (1913) 21 Ind Cas 
619 (621): 11 All L J 371: 35 AU 353 [Addi¬ 
tional evidence as to attestation of mortgage deed 
—Effect of recent P C decision]; Ahhyeswari v. 
natu, (1918) 45 Ind Cas 645 (647) Cal [Eluci¬ 
dation of obsolete or provincial expression]. 

(11) Parsotam Thalcnr v. Lai Mohir Thakur, 

1931 P C 143 (148, 149): 1931 AU L J 513: 

35 Cal W N 786: 33 Bom L R 1015: 58 Ind 

App 254: 34 Mad L W 76: 132 Ind Cas 721: 
54 Cal L Jour 1: 12 Pat L Tim 683: 1931 

Mad W N 929: 10 Pat 654: 61 Mad L Jour 489 

P C; Peda Manikyam v. Vantabaltina Perigadn, 

1932 Mad 148 (151): 34 Mad L W 663: 135 

Ind Cas 532: Ramarayanimgar v. Venkata Lingam 
Nayanim Bahadur Yarn, 1932 Mad 709 (713) : 

1932 Mad W N 529: 36 Mad L W 195: 139 
Ind Cas 444; Ram Preshad SookiU v. Rajundcr 
Sahny , (1866) 6 Suth \V R 262 (265); Satish 
Chandra Ghose v. Thakur Das Mandol, (1917) 39 
Ind Cas 886 (887): 25 Cal L Jour 473. 


U2) TTansraj v. Shiam Sunder Tewari, 1921 
4 °* ^08): 19 All L J 407: 63 Ind C„ s 
\2V- Velact Al\ v. Matadeen, (1868) 10 Suth W 
R, 4 °2 HOS): Ohand'y. Dal Singh, 1 932 

L' nh 135 < 136 > : 32 Pwn L R 874: 136 Ind 
'ns 17: Muzaffar AH Khan v. Krdar Nath 

n*'V 2 ,? , A11 .. 266 < 267 > : 1808 All W K 31;' 
Hfirda* 3f u Ar r ;i v. Radha Kish an Das, 1800 All 
n.^. 166 (166 * : Wali Mohamcd v. Mvhanud 

Bakhsh. 1924 Lah 444 (417): 5 Lnh 84: 80 Ind 
ias 998. 


(13) Nadiar Ohand v. Chunder Sikhur (1888 

T ™ 7 n 6 a 5 < 771 > P C i Jwdindra v’. Bhll 
Tnnnt. (1870) 5 Beng L R App 54: 14 S u t 


0.41, R.27, 
Note 8. 
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0 41, R 27 Court is not entitled to the indulgence of being allowed to give further evid- 
Notes ence un der this rule. 114 So a party who had ample opportunity to produce 

8—9. certain evidence in the lower Court but failed to do so 15 or elected not to do 

so 10 cannot have it admitted in appeal. 

The inadvertence of the party 17 or his inability to understand the legal 
issues involved 18 or the wrong advice of a pleader 111 or the negligence of a 
pleader 20 does not constitute a “substantial cause” within the meaning of 
this rule. For other cases in which additional evidence was not allowed, see 
the following cases. 21 

9. Discovery of fresh evidence. —The mere discovery of fresh 
evidence subsequent to the decision of the lower Court is no ground for its 
admission in appeal 1 unless the appellate Court requires the evidence to enable 


W R 19; Seetharamanujacharlu v. Venkatasub- 
bama, 1930 Mad 824 (825): 1930 Mad W K 
625: 59 Mad L Jour 485: 32 Mad L W 416: 
127 Ind Cas 809: 54. Mad 132; Kali Charav Sahu 
v. Jaldhari Kant, 1929 Pat 98 (100): 10 Pat L 
Tim 10: 115 Ind Cas 674; Ramien v. Veera- 
ppudian, (1912) 14 Ind Cas 394 (396): 11 Mad 
L Tim 69: 22 Mad L Jour 217: 1912 Mad W N 
117 and 530: 37 Mad 455; Shintre v. Revappa, 
1915 P C 78 (78): 19 Cal W N 762: 1915 Mad 
W N 787: 29 Ind CaB 717 P C; Natha Ram 
v. Nur llahi, (1909) 4 Ind Cas 550 (551): 
55 Pun W R 1909: 59 Pun L R 1909; Bat'd 
Nath Sahay v. Nanku Mahton, (1915) 29 Ind 
Cas 219 (220) Cal; Bishan Singh v. Nathu, (1909) 
4 Ind Cas 892(893): 93 Pun W R 1909: 83 Pun L 
R 1909; Bhairon v. Hindu, 1922 Nag 119 (120) : 
67 Ind Cas 237; Marimuthu Pillai v. Vein Piilai, 
(1916) 82 Ind Cas 908 (912) Mad; Kazlm Hus¬ 
sain v. Shamroo Nath, 1981 Oudh 298 (300, 
301): 132 Ind Cas 259: 8 Oudh W N 627; Gow- 
hur Ali Khan v. Sakheena Khanum, (1871) 15 
Suth W R 507 (510); Wali Mohamed v. Mahomed 
Bakhsh, 1924 Lah 444 (447): 5 Lah 84: 80 
Ind Cas 998; Kaki Mutyalu v. Kantgola 
Sira Rah a vti a if a, (1916) 32 Ind Cas 826 
(826): 3 Mad L W 163; Imrat Khanum v. Mu¬ 
hammad Sartaraz, 1882 AU W N 5; Leslie v. 
Attendee, (1872) 17 Suth W R 390 (391). 


(14) Ratlakishen v. Khurshed, (1920) 55 Ind 
Cae 959 (962): 18 AU L J 401: 1920 Mad W 
N 808: 38 Mad L Jour 424: 11 Mad L W 518: 
22 Bom L R 557: 47 Cal 662: 47 Ind App 11: 
28 Mad L Tim 425: 25 Cal W N 417: 1920 P C 
81 P C; Gowhur Ali v. Sakeena Khanum, (1871) 
15 Suth W R 507 (510); Kalika v. Tulsi, (1917) 
87 Ind Cas 1008 (1008): 1 Pat L Jour 435: 
Motiram v. Tukaram, 1926 Nag 486 (487) : 96 
Ind Cas 1006. 


(15) Bebee-Zahra v. Bhugwan Dass, (1871) 16 
Suth W R 211 (212).; Arasappa Pillai v. Manika 
Mudaliar, (1914) 25 Ind Cas 587 (588): 16 Mad 
I, Tim 301; Narendra Nath v. Radha Gharan, 
(1918) 48 Ind Cas 314 (318): 22 Cal W N 943: 
28 Cal L Jour 289: 46 Cal 119; Rn»‘ n Oas v. 
Official Liquidator, (1887) 9 All 366 (383) : 1887 
All W N 34; Meharban Singh v. Raghunath Singh 
(1919) 49 Ind Cas 115 (117): 5 Oudh L J 768 
IfoM Ohand Raoji v. Manekchand Ram Chand Go 
jar, 1922 Bom 147 (148): 77 Ind Cas 515 
Nohar Ahir v. Purtap Ahir, 1924 All 231 (-32) 
21 All L J 899: 5 L R A (Rev) 1: 79 Ind Cas 
367; Bebec Zahrah v. Bhugwan Dass, (1871) 16 
Suth W R 211 (212); Wadgooji Kalar v. Maha- 
deo, 1927 Nag 398 (398): 102 Ind Cas 27; Kazxm 
Husain v. Shamboo Nath, 1931 Oudh 298 (300, 
301): 132 Ind Cas 259: 8 Oudh W N 627; 
Muhammad Baksh v. Shadi Muhammad, 1927 Lah 
272 (273): 8 Lah 123: 27 Pun L R 768: 100 


Ind Cas 60; Gauri Shankar v. Madho Oharan, 
(1912) 16 Ind Cas 887 (889) Oudh; Marimuthu 
Pillai v. Vein Pillai, (1916) 32 Ind Cas 908 
(912) Mad; Ramarayanimgar v. Venkata Lingam 
Nayanim Bahadur, 1932 Mad W N 529 (534): 
1932 Mad 709: 36 Mad L W 195: 139 Ind Cas 
444. 

(16) Monohar v. Lakhmiram, (1888) 12 Bom 
247 (257); Sunder Singh v. Jallandar, 1905 Pun 
Re No 51: 119 Pun L R 1905: 54 Pun W R 
1906; Arusappa Pillai v. Manika Mudaliar, 
(1914) 25 Ind Cas 587 (588): 16 Mad L Tim 
301. 

(17) Gaya Singh v. Name Singh, (1920) 56 
Ind Cas 983 (984): 5 Pat L Jour 263: 1 Pat 
L Tim 701. 

(18) Rameshra v. Kalpo Rai, 1924 All 538 
(539): 46 All 264: 22 All L J 159: 5 L R A 
(Civ) 112: 84 Ind Cas 84. 

(19) Malappa Minappa Patil v. Nenkaji Appafi 
Patil, 1930 Bom 272 (272): 32 Bom L R 608: 
125 Ind Cas 423. 


(20) Buta Singh v. Balwant Singh, 1932 Lah 
93 (94): 32 Pun L R 813: 136 Ind Cas 788; 
Wali Muhammad v. Muhammad Buksh, 1924 Lah 
444 (447): 5 Lah 84: 80 Ind Cas 998; Abdul 
Nabi Karim Dino v. Mazharali Nur Mahomed, 
1930 Sind 318 (324): 125 Ind Cas 33; Veer a- 
sami Naidu v. Sivagurunatha Pillai, 1925 Mad 
793 (793): 21 Mad L W 111: 86 Ind Cas 234. 

(21) Serajool Huz v. Karamutoolah, (1873) 19 
Suth W R 88 (89) [Documents alleged to be 
burnt but one document sought to be admitted m 
appeal on the ground that it had escaped the 
general destruction—Not to be allowed without proof 
of its genuineness]; Sangram v. Rajan, (1886) 
12 Cal 219 (224): 12 Ind App 183: 4 Sar 676 
P C [Evidence ns to special means of knowledge 
within S 32, Evidence Act]; Nadiar Chand v. 
Ohunder, (1888) 15 Cal 765 (770, 771) [Addi¬ 
tional evidence to prove genuineness of a document 
Ixeld bv the lower Court to be fabrication]; Kishore 
Ohand v. Gurditta Mai, (1911) 10 Ind Cas 315 
(318): 165 Pun L R 1911: 52 Pun Re 1911: 
162 Pun W R 1911 [Appellate Court suspecting 
hnt false evidence would be given]. 


Note 9. 

(1) Kessowji Jssur v. G I P Ry, (1907) 31 
Bom 381 (390): 9 Bom L R 671: 34 Ind App 
115: 2 Mad L Tim 435: 11 Cal W N 721: 17 
Mad L Jour 347: 6 Cal L Jour 5: 4 AH L j 
461 P C; Batdeo Ram v. Kunku/n Ram , 1925 Ail 
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it to pronounce judgment or requires it for any other substantial cause. 2 If 
the latter condition is not present the proper course is to apply for review of 
judgment and not for the admission of additional evidence in appeal. 3 Even 
where the appellate Court requires the evidence so discovered, it should not be 
admitted unless it is shown that the party had exercised due diligence. 4 

10. Record of reasons. —Whenever the appellate Court admits 
additional evidence it should record its reasons for doing so. 1 “It is a salu¬ 
tary provision which operates as a check against a too easy reception of evid¬ 
ence at a late stage of litigation, and the statement of the reasons may inspire 
confidence and disarm objection”. 1 " 1 But this provision is only directory and 
not mandatory 2 and the failure to record reasons does not make the evidence 


808 (809): 6 L R A (Civ) 393: 88 Ind Cas 
586; The Bombay Sizing and Stores Supplying Co 
v. Kusumgar and Co, 1924 Bom 227 (228) : 47 
Bom 674: 25 Bom L R 310: 84 Ind Cas 74; 
Ramachandra v. Krishnaji, (1904) 28 Bom 4 (7) : 
5 Bom L R 615; Lalbhai v. Naval Mir, (1875) 
12 Bom H C R 247; Shamsuddin v. Molannessa 
Bibi, 1926 Cal 941 (943): 95 Ind Cas 300; Sri- 
mati Manmohini Debi v. Ramkishore, 1923 Cal 
273 (274): 68 Ind Cas 334; Jadav Chandra 
Moulik v. Manik Sarkar, (1919) 51 Ind Cas 

652 (653): 29 Cal L Jour 313; Kumar Sarat 
Kumar Roy v. Sripathy Chatterfee, (1919) 50 Ind 
Cas 119 (122): 23 Cal W N 242; Garden Reach 
Co v*. Secretary of State , (1915) 28 Ind Cas 865 
(866): 19 Cal W N 401: 42 Cal 675; Prem 
Singh v. Mohamed Khurshid, 1927 Lah 574 
(577): 103 Ind Cas 215; Raman Menon v. Mam- 
mali, (1917) 39 Ind Cas 954 (957): 1917 Mad 
W N 560; Gurumurthy Ohetty v. Archbold Read, 
(1911) 9 Ind Cas 251 (252): 2 Mad W N 136: 
9 Mad L Tim 323: 12 Cr L Jour 40; Krishnama- 
chariar v. Narasimhachariar, (1908) 31 Mad 114 
(116): 3 Mad L Tim 308; Gangabaksh v. Nara- 
yan, 1925 Nag 284 (288): 86 Ind Cas 505; 
Bhairon Singh v. TTindu Singh, 1922 Nag 119 
(120): 67 Ind Cas 237; Rajnath Singh v. Wahid 
Khan , 1922 Pat 28 (28): 3 Pat L Tim 107: 
1921 Pat H C C 296; Uchant Ahir v. Basdwan 
Ahir, (1920) 55 Ind Cas 226 (227) Pat; Teju 
Bhagat v. Deoki Nandan Prasad, (1918) 47 Ind 
Cas 141 (143) Pat. 

(2) Jagannath Marwari v. Kalidas Raha. 1929 
Pat 245 (247): 10 Pat L Tim 191: 8 Pat 776: 
120 Ind Cas 626; Mahant Rai v. Mt Lachmina Kun- 
war, 1927 P C 123 (127): 101 Ind Cas 363: 
1927 Mad W N 456: 26 Mad L W 94: 31 Cal 
W N 1087 P C; Indra Bhusan Saha v. Janaradan 
Saha, 1924 Cal 1071 (1072): 28 Cal W N 945: 
82 Ind Cas 104; Bhairab v. Kali, 1923 Cal 606 
(607): 37 Cal L Jour 491: 71 Ind Cas 453: 
74 Ind Cas 1038; Rahimudin Kazi v. Radha 
Govinda Bhoumik, (1921) 64 Ind Cas 238 (239) 
Cal; Ram Lull v. Rung Lall, (1872) 17 Sutli W 
R 47 (47); Mehr Fazil v. Walt Muhammad, 
(1931) 132 Ind Cas 6 (6) Lah: 1930 Notes 19 
(e): 31 Pun L R 1012; VenkatachaUa v. Kenya, 
(1915) 28 Tnd Cas 694 (694): 17 Mad L Tim 
220: 28 Mad L Jour 334; Gaddam Paramnsivudu 
v. Mulakala Subbanna. (1919) 52 Tnd Cas 625 
'627): 1919 Mad W N 455; Abdul Rahman v. 
Noor Johan, 1926 Oudli 74 (75): 89 Ind Cas 
359. 

(3) Kessowfi v. G I P Ry, (1908) 31 Bom 
381 (390): 9 Bom L R 671: 34 Tnd App 115: 
2 Mad L Tim 435: 11 Cal W N 721: 17 Mad 
L Jour 347: 6 Cal L Jour 5: 4 All L T 461 P C; 
Balden v. Kunkun, 1925 All 808 (809): 6 L R A 
(Civ) 393: 88 Ind Cas 586; Bombay Sizing Co 
v. Kusumgar and Co, 1924 Bom 227 (228): 47 
Bom 674: 25 Bom L R 310: 84 Ind Cas 74; 
Ramachandra v. Krishnaji, (1904) 28 Bom 4 (7): 
5 Bom L R 615; Jadav Chandra v. Manik Sar¬ 


kar, (1919) 51 Ind Cas 652 (653): 29 Cal L 
Jour 313; Garden Reach Co v. Secretary of State, 
(1915) 28 Ind Cas 865 (866): 19 Cal \V N 401: 
42 Cal 675; Raman v. Mamali, (1917) 39 Ind 
(’as 954 (957) : 1917 Mad W N 560. 

(4) Skinner R II v. Veronica Skinner, 1930 
Lah 1004 (1007): 32 Pun L R 110: 12 Lah L 
Jour 172: 129 Ind Cas 6. 


noio 1U 


(1) Manmohan Das v. Ram Dai, 1931 P C 
175 (177): 1931 All L J 550: 35 Cal W N 
925: 34 Mad L W 7: 8 Oudh W N 936: 1931 
Mad W N 931: 33 Bom L R 1251: 134 Ind 
Cas 669 P C; Sreemanchunder v. Gopalchunder, 
(1866) 11 Moo Ind Aj>p 28 (48): 7 Suth W 
R 10: 2 Sar 215: 1 Suth 651 P C; Ali Ahmed 
v. Kishan Prasad, 1924 All 303 (304): 71 Ind 
Cas 289; Hensraj v. Shiam Sunder Teuari, 1921 
All 408 (408): 19 AU L J 407: 63 Ind Cas 
423; Gauri Rai v. Bhaggina, (1915) 31 Ind Cas 
873 (875) All. See Mallappa Yellappa v. Na- 
gappa, 1932 Bom 230 (231): 34 Bom L R 372: 
138 Ind Cas 204: Dnji Abaji Sawant v. Sakharam 
Krishna Kulkami, (1915) 27 Ind Cas 33 (33): 
16 Bom L R 641: 38 Bom 665; Ahmed Ali v. 
Madhab Ram, 1925 Cal 671 (672): 41 Cal L 

Jour 194: 86 Ind Cas 646; Kebal Namadas v. 
Rajani Kanta Roy. 1925 Cal 98 (100): 39 Cal 
L Jour 261: 81 Ind Cas 999; Afsar Khan v. Shabu 
Mondal, 1922 Cal 148 (149): 77 Ind Cas 556; 
Ambxka Charon Sen v. Girish Chandra Sen, (1922) 
68 Ind Cas 719 (720) Cal; leap Ali v. Satis 
Chandra Roy, (1922) 65 Ind Cas 504 (505) Cal- 
Gajadhar Pershad v. Lohia, (1916) 35 Ind Cas 
698 (700): 24 Cal L Jour 457; Juoger Nath v. 
Kanai Das, (1917) 6 Cal W N 31 (32); Sadden 
v. Finlay dr Co, (1867) 7 Suth W R 313 (313); 
Jugobundhoo v. Goluck Chuiuler, (1X68) 10 Suth 
W R 228 (229); Lown v. Ris.ie.shrr. (1X69) 11 
Sutli W R 6 (7); Shib Chinnier x. Kashcenath 
(1869) 12 Sulh W R 24 5 (24 6); Mohrsh v. 

ifadhnb, (1870) 13 Suth W R 85 (86); Guvput 
v. Ram Deour, (1874) 21 Suth W R 416 (418)- 
Kali Kristo v. Mullick. (1875) 24 Suth W R 20 
''t 1 Gerpreshad v. Sheo Dynl. (1877) 26 Suth 
U K 5o (76); 3 Ind App 259: 3 Snr 611: 3 
Sutli 309 P C; Ramzan v. Xabi Bux. 1924 Lnh 
638 (639): G Lah L Jour 284: 80 Ind Cas 

Kani Oalla Sivaragharm/ya. 
. (4 ^ 16 J, 22 Ir » d , Cas 826 (826): 3 Mad L W 
: unnamed Ismail Khan. v. Abdul Gaffur Ben 

AIWP 11 ^ oo 11 V j 6 0udh W N 1060: 11 

442 R A (Rev> 28: 5 Luok 453; 124 Ind (’as 


/ n’»\ nV £ a Gohind Mundid v. The Collrrtor 
?/, Porganas. (1867) 7 Suth W R p c 

2 Sar 284 P c°° ^ Ap,> 34 ' >: 1 Suth 676; 

(2) Gaixga Gobind v. Collector of the ">4 />„- 
ganas, (1866-67) 11 Moo Ind App 345 "(368) • 
‘ W R P C 21 : 1 Suth 676: 2 Sar 284 


0.41, R 27, 
Notes 
9-10. 
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0-41, R.27, inadmissible. 3 A contrary view has, however, been expressed in the under- 
Notes mentioned cases. 4 It is submitted that it is opposed to the decision of the 

10 — 12. Privy Council in Gunga Gobind Mundal’s case 4 '* where it is laid down that the ' 

provision as to the record of reasons is not a condition precedent to the recep¬ 
tion of the evidence, and cannot, therefore, be accepted as correct. 

The reasons need not be recorded in a separate order provided they are 
embodied in the judgment of the appellate Court. 5 A mere reference to the 
“peculiar circumstances of the case” 6 or a mere statement that the evidence is 
necessary to pronounce judgment 7 is not enough compliance with the require* 
ment as to recording of reasons. The issue by the appellate Court of a com¬ 
mission for local investigation, is not the same thing as the admission of 
additional evidence, and no reasons need be recorded for issuing such commis¬ 
sion . 8 

11. Additional evidence by consent of parties. —Where parties con¬ 
sent to the admission of additional evidence they cannot afterwards object 
to the reception of such evidence. 1 A party in whose favour an order for the 
admission of additional evidence is made, cannot subsequently attack it. 
Similarly, a party who has taken advantage of the order for the admission of 
additional evidence and lets in such evidence, cannot himself subsequently 
question the order. 3 

12. Procedure to be adopted under this rule. —The formalities as 
regards the admission and recording of evidence in the original Court apply 
to additional evidence taken in the appellate Court. 1 The appellate Court is 


P C; Rahimuddin Kazi v. Radha Govinda, (1921) 
64 Ind Can 238 (239) Cal; lswar Ohandra Agra- 
dani v. Jogendra Lai Roy, 1927 Cal 126 (128): 
98 Ind Cas 137 [Dissenting from 49 Ind Cas 5101; 
Barha Mandari v. Megh Nath, (1905) 2 Cal L 
Jour 4-N; Gopal Singh v. Jhakir Rai, (1886) 12 
Cal 37 (38). See Hafiz Abdul Kurrim v. Sri 
Kissen, (1885) 11 Cal 139 (142, 143); W Ohar- 
don v. Ajeet Singh, (1869) 12 Suth W R 52 
(53); Banee Pershad v. Lalla Jogissur Das, 
(1869) 11 Suth W R 47. See Ganesh Ram v. 
Rohnee Dassi, (1870) 14 Suth W R 236 (237). 


(3) Nabin Ohandra Kapali v. Gour Mohun 
Mistiri, 1926 Cal 369 (370): 90 Ind Cas 756; 
Gopal Singh v. Jhakiri Rai, (1885) 12 Cal 37 
(38); Bhagioan v. Raj Ooomar, (1870) 13 Suth 
W R 303 (304); Neki v. Ohajju Ram, (1918) 
48 Ind Cas 137 (138): 111 Pun W R 1918. 


(4) Kabul v. Kabul Singh, 1923 All 413 (413, 
414): 79 Ind Cas 408; Hensraj v. Shiam Sun¬ 
der, 1921 All 408 (408): 19 All L J 407: 63 
Ind Cas 423; Ariyamuthu POlai v. Sinnaya 
PiUni, (1915) 28 Ind Cas 11 (11): 1 Mad L 
W 771: 1914 Mad W N 795; Jfomruddin Sarkar 
v. Mochhabin Mondal, (1909) 2 Ind Cas 995 
(995) Cal; Juggut Indur Bunwarce v. Bhabo 
Tarinee. (1870) 14 Suth W R 19 (20): 5 Beng 
li R App 54. 


(4-a) (1867) 7 Suth W R P C 21 (25) : 11 
Moo Ind App 345: 1 Suth 676: 2 Sar 284 P C. 


(5) Ram Oharan v. Lul Behari, 1925 All 752 
(753): 85 Ind Cas 676; Subba Natdu v Stftv 
raja,nmol, (1911) 12 Ind Cas 673 ( 676 ): 10 Mad 
\j Tim 409: 22 Mad L Jour 14 : 2 Mad W N 
440. Rut see Imdad AH v. Habib TJnmssa, 


(1912) 15 Ind Can 250 (250): 16 Oudh Cas 253. 

(6) Rahimuddin Munshi v. Bhabangana Debya, 
(1913) 19 Ind Cas 572 (574) Cal. 

(7) AH Ahmed v. Kishen Prasad, 1924 ^ 
303 (304): 71 Ind Cas 289. See also 
Indur Bunwaree v. Bhubo Tarint, (1870) 14 S 
W R 19 (20): 5 Beng L R 54. Eut boo th~ 
following cases decided under Code of zoou. 
Iladha Nath v. Ramgovind, (1869) 8 Beng L R 
218; Shib Ohwnder v. Kashee Nath, (l 809 /..",, 
Suth W R 245 (246); Bibee Hafiza v. Athur 

Hossein, (1870) 13 Suth W R 328 (829). • 

(8) Ram Dihal Lai v. Lakhpat Lai, 1932 All 
270 (271) : 135 Ind Cas 243. 


Note 11. 

(1) Jagarnath v. Hanwman, (1909) 3 Ind Cas 
465 (465): 13 Cal W N 830: 10 Cal L Jour 
74: 6 Mad L Tim 7: 11 Bom L R 861: 19 Mad 
L Jour 435: 36 Cal 833: 36 Ind App 221 P C. 
See Sayaji Rao v. Madhavrao Raghunatharao 
Dhavale, 1929 Bom 14 (15): 30 Bom L R 1463: 
53 Bom 12: 115 Ind Cas 869. 

(2) Durga Prasad Thakur v. Tarakeswar 
Moulik , 1929 Cal 492 (493): 49 Cal L Jour 478: 
120 Ind Cas 460. 

(3) Damoodur v. Rittoo, (1875) 24 Suth W 
R 325 (326); Bhairon Singh v. Hindu Singh, 
1922 Nag 119 (120): 67 Ind Cas 287. 

Note 12. , „ 

(1) Daji v. Sakharam, (1915) 27 Ind Cas 
33 (33): 16 Bom L R 641: 88 Bom 665; Adam 
Sardar v. Bisweswar Das, 1926 Cal 684 (684): 
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not authorised merely to send a document to the thumb impression bureau and 
act upon their report. 2 The issue of a general commission to try an issue is 
not warranted by this rule. If additional evidence is required, it should be 
taken by the appellate Court itself or the appellate Court should direct it 
to be taken by the lower Court. 3 

There is nothing illegal in an appellate Court first ordering additional 
evidence, and then cancelling the order and remanding the case for re-trial, 
for, there is no decision of finality in the exercise of the discretionary power 
conferred by the rule. 4 

13. Application to put in evidence.—The rule does not require an 
application for the admission of additional evidence. But such an application 
is not prohibited; for, although the test of admissibility of additional evidence 
under this rule is the requirement of the appellate Court on an appreciation 
of the evidence as it stands, it is open to a party to point out to the Court any 
defects in the evidence on the record. (See Note 4.) In fact, the existence or 
otherwise of such an application seems to have been regarded as an indication 
of whether the Court “required” the additional evidence. 1 

14. Opportunity to opposite party to contest admissibility of, or 
rebut the fresh evidence.—When additional evidence is sought to be 
admitted in appeal, the opposite party should be given an opportunity to con¬ 
test the admissibility of the evidence 1 and to adduce rebutting evidence. 2 But 
failure to give such opportunity does not vitiate the proceedings if it has not 
caused any prejudice to the opposite party. 3 

15. Remand for trial de novo.—The rule contemplates a disposal of 
the case on the merits by the appellate Court itself. 1 Where the appellate 


02 Ind Cas 601; Juggemath Bar} v. Kanai Dan 
Byragi , (1902) 6 Cal W N 31 (32); Gunpat v. 
Ram Deour , (1874) 21 Suth W R 416 (418); 
Allum Mahto v. Barka Afanjhi, 1929 Notes 11 
( c ): 118 Ind Cas 316 Pat. 

(2) Ohafju v. Ayub Ahmad, (1915) 28 lad 
Cas 132 (132) All. See also Ram Autar Shukul 
v. Baldeo Shukul, 1932 Pat 352 (352): 11 Pat 
782: 140 Ind Cas 895 [Suit on promissory note 
—Allegod alterations—Opinion obtained by appel¬ 
late Court about date of stamp—Inadmissible]. 

(3) Manbodh Sav v. Mt Bimba . ( 1888 ) 1 C P 
L R 160 (161, 162). 

(4) Haji Bu AH v. Husain Bukhsh . )8>7 All 

W N 146 (146). 

Note 13. 

(1) Ariyamuthu PiUai v. Sinnaiya PiUai, 
(1915) 28 I mi t\»> 11 (U): i Mad L \V 771: 
1914 Mad W N 795; Peruma v. Rama, (1915) 
28 Ind CaB 378 (379): 28 Mad L Jour 115; 
Kaki Afutyalu v. K a nig of a Siva Raghavmnta, 
1 1916) 82 Ind Cas 826 (826): 8 Mad L W 163. 

Note 14. 

(1) Manfuri Dassi v. Khetramani Dassi . 1924 
Cal 403 (404): 73 Ind Cas 96; Labh Singh v. 
Ahmad Shah , 1927 Lali 11 (12): 97 Ind Car 
369; Man Singh v. Naualakhbati . (1923) 72 Ind 
Cas 239 (241) Pat. 

(2) Dwarka Prasad v. Badri Lai, 1930 All 

C.P.C.— 373 


-'20 (21): 127 Ind Cas 515; Ahmed Ali v. 

Mndhah Ham, 1925 Cal 671 (672): 41 Cal L 
•four 194: 86 Ind Cas 646; Kebal v. Rajani, 
192'. Cal 98 (100): 39 Cal L Jour 261: 81 
Ind ('as 999; Hriday Krishna Pal v. Rajanikanta- 
l>al. 1923 Cal 300 (302): 68 Ind Cas 293; 
Secretary of State v. Ananda Mohan Roy, 1921 
Cal 661 (672): 34 Cal L Jour 205: 66 ind Cas 
287: Gajadhur Prasad v. Mussamat Lohia, (1916) 

35 Ind Cas 698 (700): 24 Cal L Jour 457; 
Ramzan v. Nabi Bux, 1924 Lnh 638 (639:: 6 
Lah L Jour 234: 80 Ind Cas 530; Vaishno Das 
v. H. R„j, 1921 Lah 279 (280) : 4 Lah L Jour 
371: Muhammad v. Ram Dial, (1915) 28 Ind 
Cas 14 (15): 25 Pun L It 1915: 211 Pun W R 
1915; Brahma Subbnyya v. Kanin Ranga Rao, 
1925 Mad 181 (183): 48 Mad L Jour 32: 20 
Mad I, W 840: 85 Ind Cas 385; Punja v. Bhada, 
(1913) 18 Ind Cas 857 (859): 9 Nag L R 11; 
Imdud Ali v. Muxsarnmat Habib-un-nissa, (1912) 
15 Ind Cas 250 (250): 15 Oudh Cas 253; 
Muhammad Sadi< / v. Malik Waizul TTua, (1918) 
It Ind Cas 320 (320): 1917 Pat H V C 269- 
Kundhdeo Narain Singh v. Dcioa Singh, (1916) 

36 Ind Cas 955 (956) Pat. But see Mahomed 
lVrtzir v. Sheikh Majid, (1932) 56 Cal I, Jour 
'-’16 (216) : 1933 Cal 319. 


(3) Rahimiuldiii Khazi v. Radha Gocinda 
Bhuamik, (1921) 64 Ind Cas 238 (239) Cal. 


< 1 > 
PiUai. 
L Tim 


Note 15. 

M R .1/ s Vellayapya Che tty v. R NeUai/anpn 
(1911) 10 Tnd Cas 675 (675): 9 Mad 
317. 


0.41, R.27, 
Notes 
12-15. 
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0 . 41 , R.27, Court desires to take further evidence the proper course is to follow the pro- 
Notes eedure laid down in Rr. 27 and 28 and not to remand the whole case. 2 But in 

15—18. exceptional cases the appellate Court has an inherent power to remand the 

case for taking additional evidence. 3 

16. Court, if can take notice of subsequent events. —As a general 
rule, a Court of appeal in considering the correctness of the judgment of the 
Court below will confine itself to the state of the ease at the time such judg¬ 
ment was rendered and will not take notice of any facts which may have arisen 
subsequently, but in exceptional cases, the Court will depart from this rule 
specially where by so doing it can shorten litigation and best attain the ends 
of justice. 1 See also Note 4 to 0. 7, R. 7, ante and Note 4 to R. 33, infra. 

17. Party on whom onus is shifted by appellate Court if entitled to 
Jet in additional evidence. —Such ,a party is not entitled to let in additional 
evidence if he is not taken by surprise by the action of the appellate Court. 1 

18. Second appeal.: —An order of an appellate Court admitting or 
rejecting additional evidence is neither a decree nor an appealable order, and 
hence, no appeal lies therefrom. 1 ' But the order can be questioned in the 
appeal from the appellate decree (S. 105) . As regards the grounds on which 
such an order can be attacked, the High Court will not ordinarily interfere 
with the discretion of the lower appellate Court 2 in admitting 3 or refusing to 
admit 1 additional evidence. But an objection can be raised on the ground that 


(2) Venkatarama Iyer v. Sundaram Iyer, 1926 
Jour 102 (2): 1926 Mad W N 48: 92 Ind Cas 
1045; Ram Sarup v. Ratan Sen, (1916) 35 Ind 
Cas 239 (240) All; Dhondo v. Panhalal, (1899) 

1 Bora L R 110 (112); Parvati Shankar v. 
Bat Naval, (1893) 17 Bom ^3 J734); Harxpada 
Saha v. Deb Nath Mandal, 1928 Cal 749 (749, 
750): 110 Ind Cas 427; MuffizuddxnBepan v. 
Jalaluddin, 1928 Cal 748 (748):110 Ind Cas 
448; Rajani Santa Dey v. Hhatxr Mahomed, 1920 
Cal 897 (898): 94 Ind Cas 393; Raja Jge 

Kumar Mukherjee y. Juda Nath Bose, 1921 Cal 
122 (123): 34 Cal L Jour 160. 26 Cal _w A 
1022 - 64 Ind Cas 693. See <7 handra Kumar 
v Nabi Bux (1918) 48 Ind Cas 959 (959) Cal; 
Bejoy \ Jibon l1918) 46 Ind Cas 333 (334): 
27 Cal L Jour 596; Jadu Nath Mukerjee v. Han 
PadaUukerfec. (1*7)1 jWWHta; Oooroo 
Pershad v. Srecnath, (1871) 1*> Suth W R 314 
(314); Bansi Lai v. Jhamman, 1930 Lali 441 
442 : 122 Ind Cas 485; Kachx Raghurammh 
v Yajjala Mahalakshmamma, (1909) 4 Ind Cas 
1062 (1062)- 6 Mad L Tim 273; Seshan Pattar 
Tseihan Pallr. (1900) 23 Mad 447 (MMj 
Rochiram Gianchand v. Kalachand' Dawjui, 1929 
Sind 159 (160): 116 Ind Cas 586; Abbas 

v Rahim Bakhsh, (1918) 45 Ind Cas 832 (832). 

5' Oudh L J 139. See also OiAg^Csl 
jcnnrssa, (1909) 4 Ind Cas 168 (169). * 

L Jour 464. 

(3) Yenkamma v. Ooparaju Perraju, 1928 Mnd 
991 (992): 1928 Mad W N 164: * 12 9 

Ind Cas 205. 

Note 16. 

o lil ?8S» li cK SjS}/*3j 

sr&SK 


553; Sashi Bhuson v. PrasuUa, (1922) 64 Ind 
Cas 721 (Jf > 87 Cal ' 18 ^ TiftS W ffl R ( S 
James Henry George 

50 Ind Cas 857 (860): 4 Pat L Jour 312. l»^u 
Pat H C 0 4. 

Note 17. . 

(1) Muhammad Hussain v. Lalji Singh, (1914) 
25 Ind Cas 648 (656, 657): 1 Oudh L J 366 
See also Punnu Ram v. Ghulam Hussaxn, 1926 
Lah 494 (495): 7 Lah 297: 27 Pnn L R 463. 
96 Ind Cas 630. 

(1) Piyari v. Jagannath kuar, (1917) 37 Ind 
Cas 84 (85): 3 Ondh L J 538: 19 Ondh Cas 314. 

(2) Narandi Chctty v. Maxing Eyu, 1897-1901 
U B R 809; TJpendra Mohan v. Gopal Ohandra, 
(1894) 21 Cal 484 (486, 487); Jitan Dusadh 
v. Jawahir Singh, 1925 Pat 504 (504); 85 Ind 
Cas 459; Kali Oharan Saku v. Jaldahri Rant, 
1929 Pat 98 (100): 10 Pat L Tim 10: 115 Ind 
Cas 674; Sewa Singh v. Bholi, (1916) 36 Ind 
Cas 382 (383): 129 Pun Re 1916: 83 Pun L R 
1917 [High Court will interfere only if the dis¬ 
cretion has been improperly exercised). 

(3) Thirthamayi Dassi v. AtikuUa, 1927 Cal 
140 (145): 98 Ind Cas 129; Bhulan v. Wazir, 
( 1915) 27 Ind Cas 827 (828) All. 

(4) Thaman Singh v. Jiwan Singh, (1931) 181 

Ind Cas 228 (229): 1931 Lah 506; Buta Singh 
v. Balwant Singh, 1932 Lah 93 (94): 32 Pun 
I, R 813: 136 Ind Cas 788; Ram Lai v. Rang 
Lai. (1872) 17 Suth W R 47 (47); Kulpo Singh 
v. Thakoor Singh, (1871) 15 Suth W R 429 
(429); Ram Piari v. Kallu, 1900 All W N 194 
(195, 196); Golam Mukdoon v. Hafeezoonissa, 
(1867) 7 Suth W R 489 (490); Mohesh v. 

Shoshee, (1866) 6 Suth W R 196 (lM)i 
Piari v. Kalian, (1901) 23 All 121 (122, 123). 
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the lower appellate Court has admitted additional evidence in contravention 
of this rule 3 or has refused to exercise the discretion vested in it by that rule. 6 
(Such objection being covered by S. 100.) 

Additional evidence admitted in contravention of this rule should be 
disregarded as inadmissible. 7 But the decree should not be reversed or varied 
on that ground unless the decision, on the merits, has been affected thereby. 8 
(See C.P.C., S. 99 and Evidence Act, S. 167.) 

Where the lower appellate Court has admitted additional evidence, the 
second appeal cannot, on that account, be treated as a first appeal so as to 
enable questions of fact to be gone into.® 

19. Privy Council.—There is no restriction on the powers of the 
Privy Council to admit additional evidence in appeals before it. 1 The 
rejection of an application for the admission of additional evidence does not 
involve any substantial question of Law within S. 110 so as to give a right of 
appeal to the Privy Council. 2 

20. Revision.—Where an appellate Court admits additional evidence 
which it is not competent to receive in accordance with the provisions of the 
Code, the defect in its order amounts only to an error of law, and not a want 
of jurisdiction and hence, no revision lies from such an order. 1 


1901 All W N 11; Badri Das v. Boshxar Singh 
1925 All 288 (289): 6 L R All (Civ) 85: 23 
AH I. J 193: 86 Ind Can 761: 47 All 412; Naya- 
jan Ali v. Midnapore Zamindary Company, 1923 
Cal 285 (286): 67 Ind Cas 770; Santa Singh 
v. Bhan Singh, 1923 Lah 30 (31): 70 Ind Cas 
880; Bassa Ghinna Reddy v. Gengavram Qovinda 
Reddy, 1927 Mad 1099 (1099): 38 Mad L Tun 
24- 1927 Mad W N 63: 99 Ind Cas 669; Badri 
Prasad v. Mukund, 1923 Oudh 109 (111): 9 
Oudh L J 605: 26 Ondh Cas 66: 75 Ind Cas 
331; Durga Prasad v. Jai Narain, (1911) 9 Ind 
Cas 265 (266): 8 All L J 176: 33 All 379; 
Vaithinatha PiUai v. Kuppa Thevar, (1919) .>3 

Ind Cas 274 (281): 10 Mad L W 122: 37 Mad 
L Jour 125: 1919 Mad W N 525: 26 Mad L 
Tim 246: 42 Mad 737 F B. 


(5) Abdu Earrim v. Sri Kissen, (1885) 11 Cal 
I;(!» (142. 143). Soe also Briday Krishna Pal 

v. Rajanikant Pal, 1923 Cal 300 (301): 68 Ind 
Cas 293. 


(6) Ram Piari v. Kalu. (1901) 23 All 121 
i 1’2 123): 1901 All W N 11. See also Jetalal 
v. Varajlal, 1921 Bom 267 (269): 45 Bom 377: 
38 Ind Cas 1004: 22 Bom L R 1012. 


(7) Manmohan Das v. Ram Dei, 1931 P O 
173 (177): 1931 All L J 550: 35 Cal W N 925: 
34 Mad L W 7: 8 Oudh W N 936: 1931 Mad W 
N 931: 33 Bom L R 1251: 134 Ind Cas 669 P C; 
Municipal Board, Etah v. Asghari Jan. 1932 AH 
264 (268): 1932 All L .1 117: 139 Tml Cas 
Kessowji Issur v. G 1 P Ry Go. (1907) 31 
381 (391): 9 Bom L R 671: 34 Ind App 
2 Mad L Tim 435: 11 Cal W N 721: 17 
L Jour 847: 6 Cal L Jour 5: 4 All L J 
P C; Harcharan Singh v. Sarup Singh, 1930 


804 ; 
Bom 
115: 
Mad 
461 
Lah 


750 (752): 126 Ind Cas 437; Kazan Singh v. 


Pannal Lai, (1912) 13 Ind Cas 131 (132): 9 
All L J 59; Sitti v. Narpct. (1898) 1 Ondh Cas 
199 (204) ; Ariyamuthu PiUai v. Sinnia Pillai. 

(1915) 28 lull Cas 11 (11): 1 Mad L W 771: 
1914 Mad W N 795; Mahomed v. Ram Dial. 
(1915) 28 Ind Cas 14 (15): 25 Pun L R 1915: 
"41 Pun W R 1915; Ratna v. Bamam Singh, 
(1918) 47 Ind Cas 12 (13): 150 Pun W R 1918. 

(8) Peddibotla Kameswaramma v. Bezuada 
Ohelapathi, (1915) 26 Ind Cas 50 (51): 1914 
Mad W N 864; Shah Muhammad v. Ramzan, 1921 
Sind 155 (157): 16 Sind L R 17: 66 Ind Cas 
833: Jagndindra Banwari v. Bahbalarini, (1870) 
14 Suth W R 19 (20) : 5 Bene: L R App 54. 

(9) Beni Prasad v. Nand Lai, (1897) 24 Cal 
98 (101); Gopal Singh v. Jhakri Rai, (1886) 12 
Cal 37 (38): Mahommad Kamil v. Abdul Luteef, 
(1875) 23 Suth W R 51 (51). 

Note 19. 

(1) Indrajit v. Amar Singh, 1923 P C 128 
(136): 21 All L J 554: 4 Pat L Tim 447: 1 
Pat L R 345: 2 Pat 676: 50 Ind App 183: 25 
Bom L R 1259. 28 Cal W N 277: 45 Mad L 
Jour 578: 33 Mad L Tim 233: 18 Mad L W 
728; 4 L R. P C 123: 74 Ind Cas 747: 5 L R 
I* C 8: 39 Cal L Jour 318: 3 Pun L R 1924 P C. 
Compare Qobind Sundari Dcbia v. Jagadamba 
Prbia, (1869) 3 Beng L R 25 P C. 

(2) Upendra Mohan v. Gopal Chandra. (1894) 
21 Cal 484 (486. 487). 

Note 20. 

(1) Gaya Singh v. Name Singh, (1920) 56 
Ind Cas 983 (984): 5 Pat I. Jour 263: 1 Pat 
L Tim 701; Ilavcnchal v. Kanhai Lai, (1909) 

» Ind Cns 878 (880) : 12 Oudh C’as 405. 


0 41.R.27, 
Notes 
18 — 20 . 



0 41, R.28, 
Note 1. 


0 41, R 29, 
Note 1- 
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R. 28 . [S. 569.] Wherever additional evidence is allowed 

to be produced , the Appellate Court may either 
ditiona^eviden"!^ take such evidence, or direct the Court from 

whose decree the appeal is preferred , or any 
other subordinate Court, to take such evidence and to send it 
when taken to the Appellate Court. • > • - 

[1877—S. 569; 1859—S. 356.] 

1. Mode of taking additional evidence.—This rule permits the 
appellate Court to either take the additional evidence itself or direct the lower 
Court to take it. 1 The lower Court taking evidence under this rule acts in a 
ministerial capacity. The parties may object to the admissibility of the evid¬ 
ence before the appellate Court, though they may not have taken any such 
objection before the lower Court. 2 

Where pending proceedings for taking additional evidence before the 
lower Court (directed by the appellate Court) one of the parties to the appeal 
dies, the application for substitution of legal representatives can be enter¬ 
tained only by the appellate Court and not by the lower Court. 3 The appellate 
Court may under this rule send the case back to the first Court to have a local 
enquiry made. 4 (Cf. 0. 41, R. 27, Note 1.). 


Points to be de- sljall specify the points to which the evidence 


R. 29 . [S. 570.] Where additional "evidence is directed 

or allowed to be taken, the. Annellate Court 

9 * 

fined and recorded. - , 

is to be confined, and record on its 
the points so specified. : *: ' 

[1877—S. 570; 1859-S. 357.] 



1. Points to be defined and recorded.—When additional evidence is 
allowed to be given this rule requires that the appellate Court should specify 
and record on the proceeding's the points to which the evidence should be con¬ 
fined. 1 


Order 41, Rule 28—Note 1. 

( Sup^Nc^ ,0 12 4 V 

jSu“60:“°?’C.V W n‘l 022 : 64 Ind C.s 693 . 

& e t s/ar SinsK 

m Tikum Sink Likhi Sin,/., 1929 All 319 


(320): 115 Ind Cas 610. 

(4) Rajani Santa Dey v. Khatir Mahomed, 
1926 Cal 897 (899): 94 Ind Cas 893; Roy 
Sooltan y. Laloo Eooer, (1872) 17 Suth W R 
300 (301). 

Order 41, Rule 29—Note 1. 

(1) Mohun Mundur v. Brij Bhookun Singh, 
(1868) 9 Suth W R 127 (129). 
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; . Judgment in appeal. 

R; 30 . [S. 571.] The Appellate Court, after hearing the 

parties or their pleaders and referring to any 

where g pronouiH:ed and P ar ^ the proceedings, whether on appeal or 

in the Court from whose decree the appeal is 
preferred , to which reference may be considered necessary, shall 
pronounce judgment in open Court, either at once or on 
some future day of which notice shall be given to the parties or 
their pleaders. 

[1877—S. 571; 1859—S. 349.] 

Synopsis. 

1. “After hearing the parties or their 2. “In open Court, etc.” 
pleaders.” 


Death of party pending appeal. See Note 


1, Pts. (1) and (2). 


1. “After hearing the parties of their pleaders.’’—Compare 0. 20. 
R. 1, ante . 

The rule authorises a judgment to be pronounced only after hearing 
the parties or their pleaders. 1 ' A judgment pronounced without hearing 
them is unauthorised by the Code. Hence, where, lief ore the hearing of an 
appeal, a party to the appeal dies and it is heard and disposed of without his 
legal representatives being brought on the record, the decree is a nullity 
whether it is adverse to the deceased 11 ' 3 or is in his favour.- 

Where a party dies after the hearing but before the judgment is pro¬ 
nounced it is not vitiated by the absence of his legal representatives on the 
record. (See 0. 22, R. 6.) 

2. “In open Court, etc.”—Where the provisions of this rule as to 
the judgment being pronounced in open Court, and after notice to the parties 
were not complied with, it was held that an appeal filed within 90 days of the 
appellant coming to know of the decision against him was within time and 
that in any case there was “sufficient cause*’ for the delav within the meaning 
of 8. 5 of the Limitation Act. 1 The judgment may he given at once after the 
hearing is over or on some future day. 2 (See also Notes on 0. 20, R. 1.) 


0.41, It.30, 
Notes 
1 - 2 . 


Order 41, Bale 30—Note 1. 

(1) Juggesmir v. Oopal Lail, (1871) 15 Suth 
W R 54 (55, 56). 

(la) Janardhan v. Ramachandra, (1902) 26 

Rom 317 (319): 4 Bom L R 23: Amanat 

Khan v. Miyan Khan, (1920) 55 Ind Cas 498 
(499): 7 Oudh L J 20. 

(2) Balaram Pal v. Kanysha, (1919) 53 Ind 

Cas 548 (549) Cal. See also Abhoya Charan 

y. Raj Kumar , (1917) 42 Ini Cas 506 (507) 


Cnl; Vcllaiyyan Chetty v. Jothi Mahalxnna lycr, 
(1U15) 28 Ind Cas 83 (81): 28 Mad L Jour 
138: 2 Mad L W 166: 1915 Mud W N 201: 39 
Al ul 380; A a,mi,il Khan v. Miyan Khan. ( 

55 Ind Cas 498 (499): 7 Ondh 1. J 20 


Note 2. 

(1) Lalli v. Sain Ditto, (1919) 
239 (240): 27 Pun Ro 1919. 


51 Iml Cas 


(2) Juf/yensur Sahoy v. Oopal Loll. (1871) 15 
Kuth W It 54 (55). ’ 
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0 41, R.31, 
Note 1. 


Sch. 


Contents, date and E. 31 . [S. 574.] The judgment of the 

signature of judgment. Appellate Court shall be in writing and shall 

state— 

(a) the points for determination; 5 

( b ) the decision thereon; 6 

(c) the reasons for the decision; 7 and, 

( d) where the decree appealed from is reversed or varied, 
the relief to which the appellant is entitled; 8 

and shall at the time that it is pronounced be signed and dated 
by the Judge or by the Judges concurring therein. 

[1877—S. 574; 1859—S. 359.] 


Local Amendment. 


MADRAS. 


The following is substituted for O. 41, R. 31:— 

31. The judgment of the Appellate Court shall be in writing and shall state— 
(a) the points for determination; (b) the decision thereon; (c) the reasons 
for the decision; and ( d ) where the decree appealed from is reversed or 
varied, the relief to which the appellant is entitled; and shall bear the date on 
which it is pronounced and shall be signed by the Judge or the Judges con¬ 
curring therein; provided that, where the presiding Judge is specially empowered 
by the High Court to pronounce his judgment by dictation to a shorthand- 
writer in open Court, the transcript of the judgment so pronounced shall, 
after such revision as may be deemed necessary, be signed by the Judge. 


Synopsis. 

1. Object and applicability of Rule. 10. 

2. Contents of judgment of appellate 

Court—General. 

3. Judgment of affirmance. 

4. Judgment of reversal. 

5. Points for determination. 

6. “Decision thereon.” 

7. Reasons for decision. 

8. “Where the decree appealed 13. 

from is reversed, etc.”— 

<31. (d). ^ 

9. Summary dismissal of appeal under 14. 

O. 41, R. 11. 15 - 


Non-compliance with Rule—Effect ■ 
General. 

11. Second appeal—Maintainabi¬ 

lity of on ground of non- 
compliance. 

12. Non-compliance with the Rule by 

lower appellate Court—Pro¬ 
cedure of High Court. 

Appeal in proceedings under S. 476 
of the Criminal Procedure 
Code. 

Applicability of Rule to High Court. 
Privy Council Appeal. 


Consideration of evidence, 
and 3, Pt. (3). 


See Notes 7 Consideration of grounds of appeal. See 

Note 5, Pt. (4). 


1 Object and applicability of rule.— The objects of requiring an 
appellate Court to record in its judgment the particulars mentioned in this 
rule are twofold, namely: (a) to afford the parties an opportunity of knowing 
and understanding the grounds of the decision with a view to enable them to 
exercise if they see fit and are so advised, the right of second appeal conferred 
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by S. 100' and (b) to enable the High Court in second appeal to Judge 
whether the lower appellate Court has properly appreciated the case and has 
decided it after applying its mind to it and considering the evidence. 2 See 
also Note 3 to 0. 20, R. 3. 

The provisions of this rule as also R. 30, supra apply also to proceedings 
under the Agra Tenancy Act, III of 1926, but a judgment of the Board need not 
be dated, signed or pronounced in open Court. See List II. Sell. 2 of that 
Act. 


2. Contents of judgment of appellate Court—General .—A judgment 
of the first appellate Court must be complete and self-contained 1 and must 
state the points for determination, the decision thereon and the reasons for the 
decision. 2 Compare O. 20, R. 3. 

3. Judgment of affirmance. —The rule makes no distinction between 
affirming judgments and reversing judgments, and in either case it is obligatory 
upon the appellate Court to comply with the requirements of the rule. Hence, 
where an appellate Court affirms the decision of the trial Court, a mere general 
expression of concurrence with the trial Court's judgment without giving any 
reasons, is not a sufficient judgment under the law.' But an affirming judg- 


Order 41, Rule 31—Note 1. 

(1) AasaauUah v. Jlafiz Mahomed Ali, (1884) 
10 Cal 932 (935); Mi Nyin Tha Me v. Mi Ngo 
Mun Me, (1915) 31 Ind Cas 896 (896): 9 Bur 
L Tim 59. 

(2) Gupta Nand v. Behan Lai, 1924 All 100 
1100): 21 All L J 567: 5 L R All (Civ) 21: 
74 Ind Cas 827. 

Note 2. 

(1) Lot Jagudwh Bahadur •'Singh v. Rngho Rum. 
1926 Oudh 458 (459): 13 Oudh L .1 265: 3 
Oudh W N 892: 94 Ind Cas 349: 29 Ou i:i Cas 
271. 

(2) Kuber Saithicar Rmnatahal Vp'idhiu v. 
Gupalai Saithwar, (1916) 35 Ind Cas 237 All; 
HabibuUah v. Abdullah , (1911) 9 Ind Css 804 
All; Uira Rodhiani v. Sokhyono Pattojo'ihii, *1910) 

8 Ind Cas 157 (157): 8 Mad L Tim 330 |Nature 
of case and grounds urged in appeal to be stated J ; 

I’d it/minnal v. Vaithilinga Cdagar , 1 1915) 28 Ind 
Cas 354 (354) Mad; Fhulraj Singh v. Abhilakh 
Singh t 1928 Oudh 374 (375): 5 Oudh W N t89: 
112 Ind Cas 845; Nga Tun Min v. A T ya Lu Gyi . 
1905 U B It Civ Pro 34; My Nyin Tha Me v. 
Mi Ngo Wun Me, (1915) 31 Ind Cas 896 (896): 

9 Bur L Tim 59; Gungara m v. Javahar Singh, 

1890 Pun Re No 72; Shurbessur v. Sadhoo Chum. 
(1875) 15 Suth W R 130 (131); Raj Chander 
Bur/nun v. Rama Kant Ohuekerbutty, (1371) 15 
Suth W R 324 (326). 

Note 3. 

(1) Dharam Dues v. Shankar Ahir , 1931 All 
589 (589): 53 All 528: 132 Ind Cas 200; Gupta 
v. Behari, 1924 All 100 (100, 101): 21 All L 
J 567: 5 L R All (Civ) 21: 74 Ind Cas 827: 

Baban Singh v. Jaimangal Singh. 1906 All \V X 

86 (86); Jaganath v. Sura wan Dnlaiya. <188*) 
8 All W N 61 (62); Kolahal v. Nanku, 1886 

All W X 285 (286) ; Sahawan v. Babu Nand. 
( 1887) 9 AH 26 (27, 28, 31): 1886 All V X 
284; Raghubcer Sahui v. Chattrapat. ( 1866 ) 1 

Apra 73; Ganapati Ram v. Sevakaram Mansukh- 
ram, (1918) 46 Ind Cas 161 (161): 20 Bom 

I j R 461; Gundappa v. Lobosa, (1899) 1 Bom 


L R 490 (491) ; Jabbar Ali Sardar v. Mon - 
mohan Pandey, 1929 Cal 110 (114): 55 Cal 

1216: 49 Cal L Jour 70: 114 Ind Cas 485; 
Xilmani Mondal v. Ohekan Mondal, 1928 Cal 408 
(408): 108 Ind Cas 245 [Judgment of an appel¬ 
late Court which merely aflirms the decision of 
the lower Court without deciding questions of fact 
mixed in the ease is not a proper judgment) ; 
Pertap Narain v. Maigh Lai Singh, (1909) 2 

Ind Cas 656 (659): 36 Cal 927 (934): 13 Cal 
\V X 949; Saharulla Mondal v. Bangoo Mandut . 
(1909) 2 Ind Cas 404 (404): 13 Cal W N 143: 
Haimubati v. Goninda. (1898) 2 Cal W N 695 
i (#97): Srikfint I>eg v. Hurt D atm pal, (1882) 
11 fill L Rep 13,1 (132); Rohhnoni v. 

Zamir addin, (.1881) 8 Cal L Rep 597 (599); 
Krieto Chunder Chuckerbutty v. Brohmo Ohucker • 
butty, (1873) 20 Suth W R 403 (404); Hossein 
Bukah v. Ameena Khatoon, (1871) 16 Suth W R 
280 (280, 281); Tatur Khawaa v. Loke Nalh, 
(1871) 15 Suth W R 131 (132); 7 Beng L R 
App 14; Adheen Mister v. Jograj Mister, (1869) 
11 Suth W R 312 (313); Radha Govind v. 
Rum Kishore . (1867) 3 Suth W R 340 (341); 
Shumbhoonath v. Prakash, (1867) 8 Suth W R 
272 (273); Mt Rajoo v. Raj Cootnar, (1867) 7 
Suth W R 137 (138); Korban Ali v. Ashan Ali, 

\ 1865) 4 Suth W It 4 (4) ; B hag put Khan v. 
Puddo Be.ua, (1865) 3 Suth W R 192 (193); 
Khettnr Mohan Gossain v. Bhyrut Chunder Sheet, 
(1865) 3 Suth W R 126 (126); Khelluck Chun¬ 
der v. Nund Ram Scin, (1865) 2 Suth \V It 7 
(8); Ommutul Patima v. Joncc, (1864) 1 Suth 
W K 294 (290): 17a mama v. Ghania 
Lai. 1930 Lah 152 (152): 124 Ind Cas 346: 
Ram Chand v. Ram Rattan, 1928 Lah 655 (657): 
10 Lah L Jour 257: 112 Ind Cas 670; Qasim 
Ali v. nans Raj, (1928) 112 Ind Cas 698 Lah: 
1928 Xotes 8 5 (/): Mt Bhugau v. Buta Mai, 
1927 Lah 413 (419): 9 Lah L Jour 174: 102 

Ind Cas 280: 28 Pun L R 330; Mihan Lai v. 
Indar Singh, 1925 Lah 246 (247): 6 Lah L .Tour 
506: 64 Ind Cas 946: Mt Aisha Bibi v. Mt 
Sughra Jan. 1923 Lah 658 (659): 75 Ind Cas 
1013; Man Singh v. Bhup Singh, 1882 Pun Re 
No 91; Malik Oujal Khan v. Sultan Muhamad, 
1*73 Pun Re Xo 49; Jey Gobind v. Ram Pershad, 
1870 Pnn Re No 6; Sri Renganatha Thatha - 


041,R.31, 
Notes 
1-3. 
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0.41, R-31, nient nee d not enter into detailed reasons to the same extent as a judgment of 
Notes reversal. 2 Further, where the case is comparatively a simple one, and the trial 
3—4/: Court lias dealt with it fully and accurately, and it is evident from the appel¬ 

late Court’s judgment, that it has appreciated the case properly and'ha*> 
decided it after considering the evidence, the mere fact that it has not repeated 
the reasons given by the trial Court which it approves of, does not vitiate the 
judgment. 3 See also Note 10, infra. 

.!>*vfa?» 

4. Judgment of reversal. —It is specially important that an appeU 

% * * 

late judgment reversing the judgment of the lower Court should be adequate 
and satisfactory. 1 It must contain definite findings on the questions involved 2 
and must give reasons for reversing the decision of the trial Court. 8 It must 


chariar v. Veeravalli Rajagopalachariar, 1928 Mad 
16 (17); Abbas Ali v. Kaliki Rwnga Reddi, 
(1912) 16 Ind Cas 382 (383) Mad; Ohikkanna 
Chetty v. Ohinnathoyeeammal, (1912) 16 Ind 

Cas 354 (355) Mad; Eira Rodhiami v. Sokyono 
Patto Joshi, (1910) 8 Ind Cas 157 (157): 8 Mad 
L Tim 380; Saravana Pillai v. Sesha Reddi, 
(1908) 31 Mad 469 (470): 3 Mad L Tim 71: 18 
Mad L Jour 34 F B; Sitarama Sastnilu v. Suriya- 
narayana SastnUu, (1899) 22 Mad 12 (13): 8 
Mad L Jour 183; Krishna Reddi v. Srinivasa 
Reddi, (1869-70) 5 Mad H C R 174 (175); 
aaos-eg - ) 4 Mad H C R lv»; Phulraj 
Sinffh v. AbhUuth Singh, 1928 Oudli 374 
(.375): 5 Oudli W N 689: 112 Intf Cas 

845 [Though notiiing is shown to prove the judg¬ 
ment of tho lower Court to be wrong simply dis¬ 
missing appeal not legal) : Anandpal Singh V. 
Mahabal Singh, 1927 Oudh 95 (96): 29 Oudh Cas 
330: 3 Oudh W N 352: 95 Ind Cas 925: 13 
Oudh L J 586: 1 Luck 458; Baij Nath v. The 
Kayastha Patshala, (1919) 49 Ind Cas 56 (56): 
21 Oudh Cas 309; Jagan Nath v. Bindeshuari 
Prasad, (1917) 37 Ind Cas 435 (435, 436): 3 
Oudh L J 620; Beni Madho v. Ram Harakh. 
(1914) 25 Ind Cas 596 (596): 1 Oudh L J 
:i:i4; Snrji Singh v. Kumar Durgn Prasal, (190;>) 
8 Oudli Cas 290 (292); Sakalbati Misrain v. 
Munshi Munder, (1919) 49 Ind Cas 733 (733); 
Maung Yar Wee v. N N Firm, 1927 Rang 208 
C208): 6 Bur L Jour 82: 103 Ind Cas 766; 
Maung Pu v. Ala Gyauk Thay, (1912) 17 Ind 
Ohs 898 (899): 5 Bur L Tim 269; Mg Po 
v. Ramanatha, (1911) 11 Ind Cas 915 (915): 
4 Bur L Tim 201; Maung Kyaxv Zan Ela v. 
Maung San Nyun, 14 Bur L Rep 156; Kanusaumy 
PiUai v. Maung Chit Pu, (1900-02) 1 L B R 
204: V Beta v. Avetche Chrtly, 1893-1900 Vol 
II, L B II, p 590. 

c >) Mahomed Eusan v. Rahia Khatan, 1923 
f'al 163 (163. 164): 68 Ind Cas 467; Mahendra 
v. /Uu(os/(. 1926 Cal 545 (545): 91 Ind Cas 478. 


(3) Rohimnni v. Zumintdiu. (1882) 8 Cal L 
Rep 597 (599); Muhendra Nath v. Asutosh. 19_b 

Cal 545 (545): 91 Ind Cas 478; Sur l a <°f' na .[ 
Roy Chowdhry v. Kamakhya Charan Chatterji. 
1927 Cal 323 (324): 97 Ind Cas 760; 

Eossain v. Rabia Khatun, 1923 Cal 163 (163. 
164): 68 Ind Cns 467; Rajcndra A a raw S nha '• 
Ashutosh Sanyal, (1912) 13 Ind Cas 194 (196) 
Cal' Jmirit Lull Thakoor v. Auckshcd Suhaye 
(1868) 10 Sutli W R 100 (101): 1 L R 

A C 68 ; Tatur Khavas v. Lokenath, (18/1) 1j 
S uth W R 131 (132) : 7 Bong L R App 14 ; Ehe- 
thur Mohan v. Bhyrub Chundcr. (i 860 ) 3 Suth 
W R 126 (126): Shah Ekbal Eossein v. Bunsee 
Sahoo, ( 1876 ) 25 Suth V R 12 (13) ; Shu 
shurooddy v. Jan Mahomed, {18 1 4) -1 h “ tn ” 

R 260 (260. 261); Doolce Chund v. Oomda Be¬ 
au,n (1872) 18 Suth W R 473 (473); Juggessur 
i homl, 1 1871) 10 Sutl, IV R 34 (35); KiUu. 


• • r 

• ** : t • • 

mutee Koer, v. Jovahur LaU, (1869) 11 Suth W 
R 318 (319); Ganapathi Ram v. Sevakram Man- 
su Kham, (1918) 46 Ind Cas 161 (161, 162): 
20 Bom L R 461; Zahid Ali v. Shahr Banu, 1928 
Oudh 480 (480): 5 Oudh W N 893; Jagadamba 
Prasad Lola v. A Y Sham, (1919) 49 Ind Cas 
504 (507): 1919 Pat H C C 88; Pollard v. Mu¬ 
hammad Sadik, 1886 Pun Re No 28. See also 
Sunder Bibi v. Bisheshar Nath, (1887) 9 All 
93 (95): 1886 All W N 302 [Judgment of High. 
Court]. 


Note 4. 

(1) Bibi Saleha v. Antu Ram, (1918) 43 Iud 
Cas 973 (975) Pat; Basrat Ali v. Mahomed 
Roshain, (1910) 7 Ind Cas 421 (421) Cal; 
Suttroghur v. Manick Ram Gangooly, (1864) 1 
Suth W R 199 (199) [Appellate Court cannot 
decide the case upon a mere allegation in the 
plaint disregarding the evidence]. See also the 
cases cited in Note 3, F-N 2. 

I 

(2) T S Palaniappa Mudaliar v. Syed Gvlam 
Ghouse Madni Sahib, 1928 Mad 489 (490) : 1928 
Mad W N 98: 110 Ind Cas 21; Basarat Ali v. 
Mahomed Roshan, (1910) 7 Ind Cas 421 (421) 
Cal; Eari Kishen v. Raghuban Dayal. 1926 Oudh 
578 (587): 3 Oudh W K 645: 97 Ind Cas 853: 
13 Oudh L J 696. 

(3) Rai Mohan v. Eorendra, (1920) 56 Ind 

Cas 816 (817, 818) Cal; Ram Rangini Chandra 
Ohoudhrani v. Chandra Benode, (1897) 1 Cal W 
N 691 (692); Mahadcv Ojha v. Paramcswar Pan- 
dey, (1869) 2 Beng L R 20 (a); Kartick v. 
Per8onomoyee, (1865) 2 Suth W R 77 (77); 
Imirit Singh v. Koylashoo, (1869) 11 Suth W R 
559 (560); Eoynobutty v. Sreekissen. (1870) 14 
Suth W R 58 (59) ; Munsoob Bibi v. Art Meah, 
(1872) 17 Suth W R 357 (358); Kristo Chundcr 
v. Ram Brohmo, (1873) 20 Suth W R 403 (404); 
Shaikh Mahomed v. Nussecrooddeen, (1874) 21 
Suth W R 284 (285) ; Nobin v. Bungochunder, 
(1876) 25 Suth W R 363 (364); Gopee Nath v.. 
Bodhumint, (1876) 25 Suth W R 26 (27) [Ques¬ 
tion of simple credit to lie given to a witness- 
opinion of Court of first instance not to be lightly 
disturbed] ; Anisul Fatva v. Mt Chando, (1871) 
s Beng L K App 3; Jfargobind Singh v. Ki- 
shun Dayal Gope, 1926 Pat 436 (438): 95 Ind 
Cas 966: 7 Pat L Tim 671; Bhikhu v. Bhikeba- 
kar, 1923 Pat 275 (276): 2 Pat L R (Civ) 32: 
75 Ind Cas 780; Genga Ram Rai v. Sheikh Maula 
Baksh, (1916) 34 Ind Cas 185 (185) Pat; 

Madhav v. Tenkatesh, (1892) 16 Bom 540 (545); 
Habib VUah Shah v. Bakhat Bali Singh, (1915) 
30 Ind Cas 292 (293): 2 Oudh L J 299; Moung 
Nge v. Maung Lai, 1872-1892 L B R Vol II, P 
653. 

See the following cases showing that there Is a 
prlma facie presumption in favour of the cor¬ 
rectness of the lower Court’s judgment:— Tah - 
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come into close quarters with the judgment appealed from, 4 and must express 
an opinion on all the points on which the lower Court has based its conclusions/’ 
It has, however, been held in the eases cited below 15 that it is not necessary for 
an appellate Court when reversing the decision of the trial Court, to meet 
the reasons given by such Court, and that it is enough if the appellate Court 
gives its own reasons for its own decision. 

5. Points for determination. —This rule requires the appellate Court 
to state in its judgment the points that arise for determination.' These points 
must cover all the important questions involved in the case 2 and must not be 
general and vague. 3 The object of the legislature in making it incumbent on 
an appellate Court to raise points for determination, is to clear up the plead¬ 
ings, and focus the attention of the Court and of the parties, on the specific 
and rival contentions of the parties. 3 '" But an appellate Court is not bound 
to decide a point which although taken in the grounds of appeal, has been 
abandoned 4 or is not urged at the hearing of the appeal.”’ Similarly, a now 


boonissa v. Sham Kishore, (1871) 15 Suth \\ r R 
228 (229) : 7 Beng L R 621; Shetabdee v. Molam - 
dee, (1876) 25 Suth W R 30 (31); Naba Kishore 
v. Vpendra Kishore , 1922 P C 39 (40) : 20 All 
L J 22; 35 Cal L Jour 116; 42 Mad L Jour 
253: 1922 Mad W N 95: 65 Ind Cas 305: 26 Cal 
W N 322: 3 Pat L Tim 311: 24 Bom h R 346: 
15 Mad L W 417: 30 Mad L Tim 234 P C; Fakru - 
nteea v. Izarus Sadik, 1921 P C 55 (56) : 25 Cal W 
N 866: 17 Nag L R 72: 63 Ind Cas 898 P C; 
Wise v. Sundxdoonissa, (1867) 11 Moo Ind App 
177 (181): 7 Suth W R P C 13: 1 Suther 
067: 2 Sar 249 P C. 

(4) Shahabuddin v. Viluyat Ali Khan, 1926 
Nag 435 (439): 95 Ind Cas 614; Dattatraya v. 
Amrit, 1926 Nag 55 (56): 89 Ind Cas 763. 

(5) Wise v. Sundulooniisa, (1866-67) 11 Moo 
Ind App 177 (188): 7 Suth W R P C 13: 1 
Suth 667: 2 Sur 249; Shntluik v. (i ndadhur, 
(1865) 4 Suth W R 100 (100). 


23 Ind Oas 352 (352): 4 Pun W R 1914: 27 
Pun L R 1914; Johri v. Joaohra, (1919) 58 Ind 
Cas 67 (68): 91 Pun L R 1919; Sagar Nath v. 
Rukhal, (1910) 7 Ind Cas 912 (913) Cal (Find- 
ing of fact without considering the material ques¬ 
tions involved therein is not conclusive in second 
appeal] ; Mangru Rai v. Bishundial Rai, 1884 
All W N 99 (99); Harisadhan Patari v. Dinna • 
noth Banerjee , 1925 Cal 316 (317): 82 Ind Cas 
318. 

(3) Sohatvan v. Baba Nand, ( 1887) 9 All 26 
(31, 32); 1886 All W N 284 [Not sufficient to 
state, “the point to be determined on appeal is 
whether or not the decision is consistent with 
the merits of the case”]; Mhasu Ilhaujx v. Davalat, 
(1905) 7 Bom L R 174 (175) [Has lower Court 
erred in holding that land at 1> was not liable to 
plaintiffs claim 1 This is not suflieiont). 

(3-n) Mhasu Bhauji v. Davalat . (1905) 7 Bom 
Ij R 174 (174). 


(6) Indrubate v. Mahadev , (1868) 1 Beng L It 
S X 2 (c); Jatindra Mohan Nandi v. Pitmnbar 
Mistri, (1914) 25 Ind Cas 543 (544): 19 Cal 
L Jour 385; Krishendro Roy v. Digumburee , 
11871) 16 Suth W R 15 (16); Dabee Pershad 
v. Joy Loll Chowdhry, (1869) 12 Suth W R 361 
1362); Golam Hussein v. Ram Doyal , (1869) 12 
Suth W R 152 (152); Shumshuruoddy v. Jan 
Mahamrnad, (1874) 21 Suth \V R 260 (260, 261) 

| First Court believing defendant's witnesses—Appel* 
late Court believing plaintiffs witnesses. No rea¬ 
sons necessary to be given]. 

Note 5. 

1 1 ) (i'vind Dnttn v. rettnji Khaadaji. (1908) 
10 Bom L R 492 (494) ; Dhxni Rav v. Ramphnl, 
(1870) 2 N W P 109. 

(2) Jabbar Ali Sardar v. Monmohan Pundey, 
1929 Cal 110 (114); 55 Cal 1216: 45 Cal L 
Jour 70: 114 Ind Cas 485; Lachho v. /lari Sahai, 
i 1890) 12 All 46 (49): 1888 All W N 43; Lav li¬ 
man Das v. Sadhu, 1926 Lah 351 (352): 93 Ind 
Cas 829 [Lower appellate judgment dealing with 
part only of subject-matter—Remand should be 
ordered]; Nather Bai v. Bai Jlonsaavri, (1915) 
15 Ind Cas 818 (818): 14 Bom L R 418: 36 
Bom 379; Ram Nath v. Nat aha v Haiti, (1918) 
46 Ind Cas 328 (329) Cal; Nnrayan Prasad v. 
Gajo Mahton, (1917) 42 Ind Cas 838 (839): 2 
Pat L W 181: 2 Pat L Jour 701; Palaninndy v. 
Kambaraya, (1914) 24 Ind Cas 87 (88): 1 Mad 
L W 416; Bhuvani Das v. Jhanda Ram . (1914) 

C.P.C.— 374 


(4) Mariam Regain v. Syed Mohammad , (1900) 
'} Oudh Cas 279 (280). See also Muhammad As- 
lain v. F Mehr Singh Attar Singh , 1927 Lah 768 
(769): 9 Lah L Jour 309: 28 Puu L R 339: 102 
Ind Cas 841 (Appellate judgment silent as to 
certain points in the grounds—Presumption is that 
they were abandoned]; Korban Ali v. Makbul, 
(1919) 50 Ind Cos 743 (744) Cal [A statement 
in a judgment that a point is not seriously pressed 
in the lirsl Court must be taken to be proof of its 
having been abandoned j ; Panaiisfimy Pillai v. 
Pasupathy Mudaliar , (1910) 5 Ind Cas 813 (814) 
7 Ma«i L Tim 106 | No issue is raised oil a point 
covered by the pleadings—Parlies'must he pre¬ 
sumed to have given up the point]. 


( >) Biswanath Singh v. Jugal Kishore , 1923 
I* y 90 18 Mad L W 88: 45 Mad L Jour 

Jlo: 73 Ind Cas 244: 26 Oudh Cas 228: 50 Ind 
App 179: 1923 Mad \V N 620: 38 Cal L Jour 
299: 33 Mad L Tim 289: 10 Oudh L J 379: 28 
< al \\ N 790 P C; Kali Ohara it Singh v. JDtge- 
sham humrari, 1925 All 585 (586): 23 All L J 
6 »3: 89 Ind Cas 374: 47 All 929. See Yousuf 
*V*°™nh8a 9 (1871) 15 Suth \V R 296 

(297) [The fact that appellate Courts judgment 
does not rofer to a certain point is pritna farie 
l»roo f Ihul it was no! pressed | . See also ( handra 
.\ath Mxsscr v. Sirdar Khan, (1872) 18 Suth W 
2 *? t . < 221 > [Objection as to value and main¬ 
tainability of appeal taken after argument was 
over]. 


041.R.31. 
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SCH. 


point 0 or a point not raised by the parties 7 or not necessary for the disposal of 
the appeal, s need not be decided. 

6. “Decision thereon”.— There must be a finding on each point 
raised for determination, 1 and it must be definite, 2 especially on questions of 
fact. s 

7. Reasons for decision..— See also 0. 20, R. 3, ante. 

Under this rule, the appellate Court must state in its judgment the 
reasons for its decision. 1 It must set forth the evidence relied upon 2 and must 
come to its own independent conclusion on a consideration of such evidence. It 
must not proceed on the assumption that it is, in any way, bound by the views 
of the trial Court, though it must not forget that the trial Court has had the 
opportunity of watching the demeanour of the witnesses in Court. 3 A mere 
statement that a point is proved or not proved, 4 or that counsel admits that 
certain evidence is the best evidence, 1 ’ or that the arguments of plaintiff s 
counsel represent the correct view of the case. 6 or that a point is absurd, or 
ridiculous, or worthless, 7 is not a proper judgment . Nor should the judgment 


(6) Deokram v. Debi Chand, 1923 Lah 259 
(259): 5 Lah L Jour 97: 73 Ind Cas 817. 

( 7 ) See Ealyan Das v. Maqbul Ahmad, (1918) 
46 Ind Cas 548 (551): 22 Cal W N 866: 16 
All L J 693: 5 Pat L W 159: 3o Mad L Jour 
169: 28 Cal L Jour 181: 8 Mad L W 179: 1918 
Mad W N 535: 24 Mad L Tim 110: 20 Bom L 
R 864: 40 All 497: 1918 P C 53 P C; Jft flttoo- 
raj v. Gojagur Singh, (1871) 15 Suth V R -2/ 
(227). 

(8) Ismail Ehan Muhammad v. Sari Oharan 
Pal, (1905) 9 Cal W N 60 (69). 

Note 6. 

(1) Jagannnlh v. Rambharosa, 1933 P 0 33 
(35): 37 Cal W N 321: 64 Mad L Jour 142: 
1933 Mad W N 117: 141 Ind Cas 520: 35 Bom 
L R 230: 16 Nag L J 50: 57 Cal L Jour 51 P 
C; Sookh Raj v. Tuffazool, (1865) 2 N W P 142. 

(2) Jugdeo Narain Singh v. Bhagwan Mahto, 
(1920) 54 Ind Cas 672 (672): 1 Pat L Tun 
27 [It is not sufficient to say "There is much 
force in the contention”]; Maung ShweHmon ▼. 
Mauvg Aung Ban, (1893-1900) L B R Vol II, 

P 1. 

(3) Sasmatullah v. Harimohan Sarnia, (1916) 
34 Ind Cas 942 (945) Cal. 

Note 7. 

(1) TJ Pa v. Mga Myaing, 1893-1900 L B R 
Vol II, P 343; Aiumdpal Singh v Mahabal 
Singh, 1927 Oudh 95 (96) : 29 Oudli Cas 330 
3 Oudh W N 352: 95 Ind Cas 92o: 13 Oudh 
1, J 586: 1 Luck 458; Habib VUah Shah v. 
Bakht Bali Singh, (1915) 30 Iiul Cas 292 (293): 
2 Oudh L J 299; Imrit v. Eoyalshoo (1869) 11 
Suth W R 559 (560); Hussein Buksh v. Ameena 
Khaloon, (1871) 16 Suth W R 280 <“80, 281) . 
Sheonmbnr Singh v. Lallu Singh, 9 All 30-.\ 
(31 N) : 1882 All W N 158 [Saying that a suit 
i 8 a bit of wanton litigation is not enough] . 
Alchnga v. Mihan Singh, (1917) * 2 Ind Cas 244 
,244) : 87 Pun L R 1917: 83 Pun W R 191 
(Suit, not to be dismissed on ground that it related 
to a worthless piece of land]. 

(2) Santishwar v. Lakhikanta Mahant. (1909) 

1 Ind Cas 321 (322): 35 Ca1 813: 3 Cal W N 
177- 5 Mad L Tim 89; TrUochnn v. Inshur 
Chi'Jr (1865) 3 Suth W R 176 (177); I7p*n- 


dra Nath v. Adhar Ohandra, (1921) 63 Ind Cas 
436 (437). 

(3) The Olannibanta, (1876) 1 P D 283 (287): 
34 L T 934: 24 W R 1033 (C A) ] Bxgsby v. 
Dickinson, (1876) 4 Ch D 24 (29) : 46■ L J Ch 
280: 35 L T 679: 25 W R 89 (122) (0 A) ; Saro- 
dasoondery v. Txncowry NWy (1862) 1 Hyde 
223; Mahadeo v. Sarju, 1886 All W N 171 
(171); Bharat Bhai v. Ja% Naraxn, x 1928 All 102 
(103): 25 All L J 1102: 108 Ind Cas 129, 
Sitarama v. Suryanarayana, (1899) 22 

(13): 8 Mad L Jour 183; Exram v. Subabhat, 
(1884) 8 Bom 28 (30); Eanhaiya v. AsimulM, 
1922 Oudh 122 (123): 25 0udh Cas 69; Maunp 
Pu v. Ma Gyank, (1912) 17 Ind Cas 898 (899) • 
5 Bur L Tim 269 ; N L 0 N 
v. Maung Shwe Pa, 1893-1900 L B R V^ I , 
p 64; Dina Nath Law v. Metharam N “ va *™': 
(1921) 64 Ind Cas 785 ( 794 ): 33 Cal L. Jour 
577- Lallah Jha v. Mt Bibee TuUebmatool Zuhra, 
( 1874 ) 21 Suth W R 486 (437) ; Doibo Ohunder 
Roy v. Wooma Moyee Debxa, (1873) W Suth W 
R 321 (321). See also 

srs'c'gft.i« a* ss 

suits disposed of by common judgment—Appellate 
Court should consider evidence in each case sepa¬ 
rately] . But see Heera Loll v. Mohesh Ohunder, 
(1862) 1 Hyde 105. 

( 4 ) Earim Baksh v. Lucas, (1898) 2 Cal W 
N cccxxxix (cccxl); AssanuUah v. Hafiz Mahomed 
All (1884) 10 Cal 932 (935); Ningappa v.. Shir 
vappa, (1895) 19 Bom 323 (326 327); LaUoo 
Singh v. Thabal Gape, (1917) 38 Ind Cas 814 
( 814 ). 1 Pat L W 193; Mubarak Hussavn v. 
Shah Ahmed Hussain, (1917) 38 Ind Cas 509 
,510): 1 Pat L W 188:, 2 Pat L Jour 8: 1917 
pat H C C 308; Qanga Ram Rax v. Sheikh 
Maula Baksh, (1916) 34 Ind Cas 18o (!85> 
Pat- Man gar Singh v. Babu Bharat Prasad, 
(1919) 51 Ind Cas 46 (46) Pat. 

(5) Euber Saithivar Ram Thai Vpadhia v. 
Gupali Saithwar, (1916) 35 Ind Cas 237 (237) 
All. 

(6) Balwant Singh v. Baldeo Singh, 1921 Lah 
119 (120): 2 Lah 271: 64 Ind Cas 929. 

(7) Hem Ohunder v. Ahmed Rcza, (1863) 
Marsh 332: 2 Hay 429; Eanusamx Pillai v. Maung 
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be based on mere conjectures and presumptions 8 or on evidence not legally 
admitted. 9 

But the whole evidence on the record need not be reviewed. It is 
enough if the evidence discussed is reasonably adequate for a proper decision 
of the case. 1 ” Nor is it necessary to discuss a document not brought to the 
notice of the appellate Court. 11 

In the undermentioned case 12 it was remarked by Markby, J., that 
reasons in S. 359 of the Code of 1859 (now O. 41, R. 31) meant not the 
reasons for any conclusion of fact, but reasons showing the points of fact or 
of law upon which the decision runs. Having regard to the foregoing dis¬ 
cussion this view seems to be wrong. 

Where a judgment does not discuss a document of obvious importance, 
it may be presumed that the Court has not considered it. ,;; 

8. “Where the decree appealed from is reversed, etc.’’, Cl. (d).— 
Where an appellate Court reverses or modifies the decree appealed from, it 
must specify in its judgment the relief to which the appellant is entitled: it 
is not enough merely to say, that the appeal is decreed, or that the decree is 
reversed. 1 Where the conclusions in the appellate judgment differ in import¬ 
ant points from those of the trial Court, the appellate Court must specify in 
its decree the modifications necessitated by its conclusions. 2 

9. Summary dismissal of appeal under O. 41, R. 11. —There is a 
conflict of decisions as to the applicability of this rule to cases of summary dis¬ 
missal of an appeal under R. 11, ante. On the one band it has been held by 
High Courts of Calcutta, 1 ' Madras, 2 Allahabad, 3 Rangoon. 4 the Chief Court of 


Okit Pu, 1902 L B R 204; Hossein Buksh v. 
Amcena Khatoon, (1871) 16 Suth W R 280 (281); 
Juggissuree v. Qudadhur, (1866) 6 Suth W R 
Act X 21 (21). 

(8) Bhagwan Das v. Shamsher Si>igh, (1918) 
44 Ind Cas 433 (434): 55 Pun W R 1918: 33 
Pun L R 1918; Johari v. Jowhara, (1919) 58 
Ind Cas 67 (68): 91 Pun L R 1919. 

(9) Juggernath v. Kanai Dae, (1901) 6 Cal 
W N 31 (32); Kali Sahu v. Kedar Mai. (1917) 
38 Ind Cas 561 (562). 

(10) Noor Muhammad v. Zuhoor Ali, (1869) 
11 Suth W R 34 (34). 


(2) Ijiirlin v. Ilm Siihal. (1887) 12 All 46 

(48): 1888 All W N 43. 

Note 9. 

(1) Rami Deka v. Brojo, (1897) 25 Cal 97 
(98): 1 Cal W N 692; Surendra Nath v. Raghu- 
nath. 1923 Cal 558 (558): 27 Cal W N 501: 76 
Ind Cas 1052; Biirin liehari Chattopadliya v. 
Jogendra Nath Bandophadhya, (1922) 65 Ind Cas 
479 (480) Cal; Flari Dusi Devi v. Gadadar Roy. 
1926 Cal 992 (992): 96 Ind Cas 136: 43 Cal 
L Jour 499. But see Pachi Dasi v. Bala Das, 
(1909) 2 Ind Cas 405 (406, 407, 408): 13 

Cal W N 1031 [Dismissal of appeal under S 
551—-Whether judgment should be written Cox, C 
■I- —No. Richardson, J—Yos|. 


(11) Ram Vdit v. Bisheshxvar, (1920) 54 Ind 
Cas 353 (355): 6 Oudh L J 551: 22 Oudh Cas 
312: 2 D P L R (Oudh) 22. 

(12) Ramessur v. Sheikh Bhanoo, (1669) 12 
Suth W R 272 (272). 

(13) Ram Vdit v. Bisheshwur, (1920) 54 Ind 
Cas 353 (355): 6 Oudh L, J 551: 22 Oudh Cas 
312: 2 U P L R (Oudh) 22. But see Motiwar 
Rasuk v. Dhanu Molln, (1921) 59 Ind Chs 963 
(964) Cal. 

Note 8. 

(1) Ilursarun v. Pursuit Singh, (1870) 2 N 
W P 415; Bell v. Guru Dass. (1868) 1 Bene 
L R (A C) 50. 


(2) Rayed Reddi v. Linga RecLIi, (1881) 3 Mad 
1 (2) : 5 Ind Jur 518. 


<3| Darya That hern v. Narnin Thathrru. 1931 
All 597 (599): 1931 All L J 875 F B [Over- 
rulme Samin Ilasan v. Piran, 30 All 3191 ; Dhu- 
ram Dass v. Shankar Ahur, 1931 All 589: 53 
All 528: 132 Ind Cas 200 (200). 


(4) Mg Saw v. Maw Buin Byu, 1926 Rang 
129 (131): 4 Rang 66: 5 Bur L J 60: 95 Ind 
(as 881: Maung tar Wee v. N N Firm, 1927 
Rang 208 (208): 6 Bur I, Jour 82: 103 Ind 
• as 7<>6. Hut see Nya San Ban- v. Non Lu 
(1916) 33 Ind Cas 666 (667, 668): 1915 U B 
K 11, 92 [Rule does not apply in entirety. But judg¬ 
ment must at least show that judge has under¬ 
stood case]. 


0.41. R.31, 
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Punjab 5 and the Judicial Commissioner’s Court of Oudh, 5 ‘\ that the rule- 
applies to such cases and the appellate Court is not exempt from writing a 
judgment in the manner prescribed by R. 31. In the special circumstances- 
of any case, however, a short judgment merely, expressing concurrence with, 
the views of the lower Court without entering into reasons may be held suffi¬ 
cient. 0 On the other hand, it has been held by the Judicial Commissioner's 
Court of Nagpur 7 and Sind 8 that the rule does not apply and that the appel¬ 
late Court is not bound to write a formal judgment in such cases. The Bombay 
High Court inclines to the latter view 9 but holds that under Civil Circular- 
No. 51 of 1890 of that Court issued under the Indian High Courts Act,, 
appellate Courts are bound to comply with the requirements of R. 31 even in: 
cases falling under R. 11 . w 

10. Non-compliance with Rule—Effect—General. —This rule is 
imperative and a judgment which is not in accordance with it, is not one 
according to law. 1 ' But a substantial compliance with the rule is enough. 
What is substantial compliance depends on the facts and circumstances of each 
case. 2 The important point is that it must be evident from the judgment of 
the appellate Court that it has properly appreciated the case, has applied its. 
mind to it and has decided it after considering the evidence on the record/ 
If the judgment satisfies this requirement, the appellate Court will be deeme 


(5) Jiwan v. Dhir Singh, 1879 Pun Re No 
LOO; Snbn v. Karam, 1875 Pun Ro No 4o; Rad- 
wddin V. Fatteh Muhammad , 1881 Pun Ro No 
U; Khushala v. Khushwaqt Rai, 1888 Pun Re 
\ T o .7. 

(5-a) Pandit Maiku Lai v. Mussammat Gul 
kandi, (1906) 9 Oudh Cas 32 (32). 

(6) Pnchi Dasi v. Bala Das, (1909) 2 Ind Cas 

105 (407, 408) : 13 Cal W N 1081; 11®*®* 

Ohander Tcwari v. Satindra Deb Pat. (1907) 5 
JhI L Jour 348 (349). See also Surendra v. 
Raghunath, 1923 Cal 558 (558): 27 Cal W N 
>0i: 76 Ind Cas 1052. 


w N 151: 10 Ind Jur 34; TJmed Alt V -Salima 
Bibi (1884) 6 All 383 (385): 1884 All W N 
127- Surii Singh v. Kunwar Durga Prosad , 

^ 1905) B Ondh Cas 290 ^ 2 ) ■ £ 

Devibai, (1921) 59 Ind Cas 678 (574). 14 

»*» JJL Vw 1 ? oi 17 ( 2!,/®32 

st'Zueeli, wYm ahm): 

Lai. 1924 All 100 (100. 101) : 21 AllI L J 567. 


(7) Mt Gawrajabai v. Hariram, 1929 Nag 68 
19 ) ; 25 Nag L R 55: 115 Ind Cas 168. 

(8) Abdul Rahim v. Ehannmal, (1910) 8 Ind 
ns 941 (941) : 4 Sind L R 184. 

(9) Tanaji Dagde v. Shankar Khasam, (1911) 
1 Ind Cas 564 (566): 13 Bom L R 1002. 36 
om 116. Seo also Hanmat Rukhmanji v. Annap 
ulma„t, (1913) 20 Ind Cas 966 (967): 15 Bom 

R 765: 37 Bom 610 F B; Puttappav. YeUappa, 

1908) 5 Bom L R 233 (233) ; Takhaataamji 
Bai Sundarabai, 1891 Bom P { 58 (58 ), 
a ray an v. Lola, 1894 Bom P J 1 ( 3 J 1 )- B,lt 
:o Raghunath Gopal v. Ntlu Nathan, (1885) 9 
om 452 (453, 454) (Rejection of appeal as 

me-barred—Circumstances showing reasonable 
rase for delay pleaded— Reasons for rejection of 
ppeal must be given] ; Khusal v. Supdu, 1891 
om P J 239 (239) [But if appellant not pre- 
,diced appellate decree not to be reversed]. 

MO) Hanmat Rukhmanji v. Annaji Hamnant. 
1913) 20 Ind Cas 966 (967): 15 Bom L R 
65: 37 Bom 610 F B. 

Note 10. 

(1) Sohauan v. Babu Nand, (1887) ® All 26 
27 28. 31): 1886 All W N 284; Mahadeo v 
irjtt 1886) 6 AU W N 171 (172); Nwett 
. Bhikki, (1885) 7 All 649 (656): 1885 All 


(2) Mahamed HuMaM O/iaudhry v -j n( f‘gjj 

Khatxm, 1923 Cal 168 (163 (1916) 34 

467 : Gangaram Ra> v. Moula B k 1Q31 

Suth W R 260 (260, 261). 

(3) Surja Kumar Roy Ohaudhry v. Kamakhya 

Chnran Chatterji, 1927 Cal 323 (324): 97 Ind 
Cas 760: Mahendra Nath Bhunia v. Ashutosh 
Pradhan, 1926 Cal 545 (545): 91 Ind Cas 478; 
Lattoo Singh v. Tahbal Dope, (1917) 38 Ind Cas 
814 (814): 1 Pat L W 193; Ladha Ram v. Gw■ 
das, (1916) 36 Ind Cas 6 : (7): 108 Pun L K 
1916: 132 Pun W R 1916; Beni Madho v. Ram 
Harakh, (1914) 25 Ind Cas 596 (596): 1 Oudh 
L J 334; Krishncndro Roy v. Digumburee Debta, 
(1871) 16 Suth W R 15 (16); OhunderKant 
v. Hurish Ohunder, (1864) 1 Suth W R 214 
(215); Rangu Mandal v. Ohattcrriath Ohowdhury, 
(1919) 51 Ind Cas 11 (12) Pat; Jagdamba v. 
Sham, ( 1919) 49 Ind Cas 504 (507): 1919 Pat 
II C C 88; Harisadhan Patari v. Dinanath Baner- 
jee, 1925 Cal 316 (317): 82 Ind Cas 318. 

.1 lathra Dass v. Muharram Din, (1915) 27 Ina 
Cas 561 (562): 4 Pun W R 1915: 86 Pun L 
R 1915; Maula Dad v. Begain, (1919) 51 in® 
Cas 751 (752): 100 Pun W R 1919: 310° 

L R 1919; Baldeo Ram v. Kunkun Ram, 
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to have substantially complied with the rule, and its judgment will not be 
interfered with merely because it does not strictly fulfil the formalities laid 
down therein.* . 

11. Second appeal—Maintainability of, on ground of non-compliance.— 

A second appeal will lie on the ground that the judgment of the lower appel¬ 
late Court does not substantially comply with this rule, and is therefore not 
a judgment according to law. 1 A contrary view has, however, been taken 
in some cases, on the ground, that the non-compliance with this rule cannot 
be considered to be an irregularity which may possibly have affected the 
decision on the merits within S. 100, Cl. (c). 2 This view is against the 
general trend of opinion. P’urther, at least some of the eases ;! laying down the 
view are cases in Avhich the non-compliance with the rule was not of a sub¬ 
stantial nature. 

Findings of fact of the lower appellate Court for which reasons are not 
given are not conclusive in second appeal. 4 

12. Non-compliance with the rule by lower appellate Court—Procedure 
of High Court. —Where the lower appellate Court has not substantially com¬ 
plied with this rule, the High Court may reverse the decree and remand the 
case for disposal according to law. 1 It has however been held in the cases 


All 808 (809): 6 L R All (Civ) 393: 88 Ind 
Cas 586; HabibrUlah Khan v. Abdullah Khan, 
(1911) 9 Ind Cas 804 (804) All; Robert Wilson 
v. Radha Dulari, (1898) 2 Cal W N 63 (64). 

(4) Sohawan v. Babu Nand, (1887) 9 All 26 
'31): 1886 All W N 284; Musst Lachambai v. 
Musst Devibai, (1921) 59 Iud Cas 673 (674): 
14 Sind L R 132; Durga v. Narain, 1931 All 597 
(600): 1981 All L J 875 F B. 

Note 11. 

(1) Saravana Pillai v. Sesha Reddi, (1908) 
31 Mad 469 (470, 471): 3 Mad L Tim 71: 18 
Mad L Jour 34 F B; Rami Deka v. Brojo. 
(1898) 25 Cal 97 (98): 1 Cal W N 692; GupUi 
Nand v. Behari Lai, 1924 All 100 (100, 101): 
21 All L J 567: 5 L R All (Civ) 21: 74 Ind 
Cas 827; Nivath v. Bhikki, (1885) 7 Ail 649 (656) : 
18H5 All W N 151: 10 Ind Jur 34; Surji Singh 
v. Kunwar Durga Prasad, (1905) 8 Oudh Cas 
290 (292); Ma Po v. Ramnathan, (1911) 11 Ind 
(’ns 915 (915): 4 Bur L Tim 201; Saharulla 
Mandal v. Bangu Mandal, (1909) 2 Ind Cas 404 
(404): 13 Cal W N 143; Nga San <Jaw v. A ;a 
Lu E, (1916) 33 Ind Cas 666 (667, 668): 1915 
U B R 11, 92 [Error may possibly have affected 
decision on merits) ; Ilnradhan Mahto v. Ditto 
Manjhi, (1919) 49 Ind Cas 832 (833) Pat ISeo 
also Jey Gobind v. Ram Pershad. 1870 Pun Re 
No 6. 

(2) Bisvanath v. Baidynnath, (1886) 12 Cal 

199 (203); Doolee Ghand v. Oomdu Begum, (1872) 
18 Suth W U -173 (473); Bhagavat Sangji v. 

Pratab Sangji, (1866-67) 4 Bom H C It (A 
C J) 105. See Ganpatram v. Juichand, (1866- 
67) 4 Bom IT C R 109. 

(3) See Bisoanath Haiti v. Baiduanath Mun- 
dal, (1886) 12 Cal 199 (203). 

(4) Kamat v. Kamat, (1884) 8 Bom 368 (371): 

8 Tnd Jur 687; Gopal Rao Ganesh v. Kishnr 
Kalidas, (1885) 9 Bom 527 (529); Pnrushotham 
Sakharam v. Durgoji Tukaram. (1890) 14 Bom 
452 (454); Babu Mahdav v. Yenkatexh, (1891) 
16 Bom 540 (545) ; Ninguppu v. Shivappa, 


(1895) 19 Bom 323 (326); Santishwar Mahunta 
v. Lakhikanta Mahanta, (1908) 35 Cal 813 
(816): 13 Cal W N 177; 4 Ind Cas 321: 5 Mad 
L Tim 89; Aft Bhagan v. Buta Mai, 1927 Lali 
418 .(419): 9 Lah L Jour 174: 102 Ind Cas 
280: 28 Pun L R 330; Appa Kalga Naik v. 
Mallu, (1891) 16 Bom 477 (479); Anandpal 
Singh v. Mahabal Singh, 1927 Oudh 95 (96): 
•29 Oudh Cas 330: 3 Oudh W N 352: 95 Ind 
Cas 925: 13 Oudh L J 586: 1 Luck 458; Stiltan 
Ahmad v. Pala, (1918) 45 Ind Cas 800 (802): 
102 Pun W R 1918; Kali Sahu v. Kedar Mai, 
(1917) 38 Ind Cas 561 (562) Pat; Ladha Ram 
v. Gurdas, (1916) 36 Ind Cas 6 (7): 108 Pun 
L R 1916: 132 Pun W R 1916; Sheikh Gobur- 
dhan v. Sheik Sadhoo, (1864) 1 Suth W R 244 
(244). See also Anund v. Rutnessur, (1875) 
25 Suth W R 50 (51) [Finding based on no 
evidence is not binding in second appeal]. 


Note 12. 

(1) Sohawan v. Babu Nand, (1887) 9 All 26 
(28): 1886 All W N 284; Mahadeo Prasad v. 
S'arfn Prasad, (1886) 6 All W N 171 (171, 172): 
Bhaguan v. Kesur Kuvrji. (1892) 17 Bom 428 
(430); Rami Deka v. Brojo Nath Sailcia, (1897) 
25 Cal 97 (98): 1 Cal W N 692; Royal Reddi 
v. Linga Reddi, (1878-81) 3 Mad 1 (2) : 5 Ind 
■’••• '• * *: K unlit Mamkkur flaji v. Kutti Unnna 
(1897) 20 Mad 496 (497, 498); Sitaram v. 

Surlyanarayana, (1898) 22 Mad 12 (13): 8 Mad 
L Jour 183; Subbayya v. Rami Reddi, (1899) 22 
Mad 344 (345); Saravana Pillai v. Sesha Reddi 
(1907) 31 Mad 469 (470, 471): 18 Mad L Jour 
34: 3 Mad L Tim 71 F B; Srikant Dey v. Fhiri 
Das (1882) 11 Cal L Rep 131 (132); Rai Oharan 
Pur kail v. Amnta Lai Gain, 5 Ind Cas 98; 11 
<’al I, Jour 131; TJmed Ali v. Salima Bibi, (1884) 
6 All 383 (385): 1881 All W N i>7; 
Gupta Nand v. Behari Lai, 1924 All 100 
MOO. 101): 21 All L .T 567: 5 L R All (Civ) 

827; Miham Mai v. In da r Singh, 
(247): 6 Lah L .Tour 506: 84 
Laehhman Dass v. Sadhu. 1926 
93 Ind Cas 829; Mt Aisha Bi 
658 (659): 75 Ind 
Baldev Singh, 1921 
64 Ind Cas 929: 


21: 74 Ind Cas 
1925 Lnh 246 
Ind Cas 9-16; 

Lah 351 (352) 
v. Mt Sughra Jan. 1923 Lah 
Cas 1013: Balwant Singh v 
I-"I' 119 (120): 2 Lah 271 


•0.41, R-31, 
Notes 
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cited below 2 that the High Court cannot do so but can only require the Judge 
in the lower Court, if he is still in service and in the same district, to state 
his reasons for his conclusions. This view is against the general trend of 
opinion. Further, some of the cases 3 expressing such a view will, on examina¬ 
tion, be found to be not cases of substantial non-compliance with the rule. 

The High Court may, instead of remanding the whole case call for fresh 
findings from the lower appellate Court. 4 

13. Appeal in proceedings under S. 476 of the Criminal Procedure 
Code. —The judgment in an .appeal in proceedings under S. 476, Criminal 
Procedure Code, must, according to the general rule, give reasons for the 

decision . 1 


14. Applicability of rule to High Court.— In the undermentioned 
case 1 the High Court confirmed the decree of the lower Court but failed to 
give in its judgment any reasons for its decision. An application was made 
to the High Court for leave to appeal to the Privy Council on the ground that 
the requirements of the present rule were not complied with. On this appli¬ 
cation, Edge, C. J., said that the present rule was not intended to 
apply to cases where the High Court, after hearing the judgment of the 
lower Court and the arguments thereon comes to the conclusion that both 
the judgment and reasons given by the lower Court for its decision 
are complete and satisfactory. The learned Chief Justice gives no. reason for 
his view, and it is not clear why the present rule or at least the principle thereof 


'Swanderanath v. Raghunath, 1923 Cal 558 
(558): 27 Cal W N 601: 76 Ind Cas 1052; 
iheoumbar v. LaUu Singh, (1886) 9 All 30 (Note) 
(31-N): 1882 All W N 158; Mahadeo v. Sarju, 
(1886) 6 All W N 171 (171, 172); Ohikkanna 
helln v. Chinnathayeeummal, () 16 Inn 

Has 354 (355) Mad; Mating Tar Wee v. N N 
F inn, 1927 Rang 208 (208): 6 Bur L J?ur 82: 
L03 Ind Cas 766; Mg Saw v. Maw Bwin By . 
L926 Rang 129 (131): 4 Rang 66: 5 Bur Li Jour 
30- 95 Ind Cas 881; Bhikhu v. Bhxkehakar, 
1923 Pat 275 (276): 2 Pat L R 3 o 

[nd Cas 780; Phulra) Singh v. 

1928 Oudh 874 (375): 5 Oudh W N 689. 112 
[nd Cas 845; Anandpal Singh v. Afahabal 
1927 Oudh 95 (97) : 29 ^ u dh C as 330: 3 Oudh 
W N 852: 95 Ind Cas 925: 13 Ondh L J 586. 
1 Luck 458; Sri Ranganath v. 

Rajagopalachariar, 1928 Mad 1.6 (17); Mt 
r. Buta Mol, 1927 Lah 418 (419): 9 Lah L Jour 
174- 102 Ind Cas 280: 28 Pun L R 830, Ram 
Ohand v. Ram Ratan, 1928 Lah 655 (657 ): 10 
t Tnnr 957* 112 Ind Cas 670; Abbas Ah 
r. Kaliki Runga Reddi , (1912) 16 Ind Cas 382 
[383) Mad; Jagan Nath v. (19 > 

37 Ind Cas 435 (486): 3 Oudh L J 620; Ladha 
Ram v Ourdas, (1916) 36 Ind Cas 6 (7). 108 

Pun L R 1916: 132 Pun W R 
Baw v. Nga Lu E, ( 1916 ) 33 Ind Cas 666 (668) 
1915 U B R 11, 92; Mi Nyxn Tha Me v. Mi 
Nyo Wun Me, (1915) 31 Ind Cas 896 (896): 
9 Bur L Tim 59; Beni Madho v. Rani Barak, 
(1914) 25 Ind Cas 596 (596): 1 Oudh L J 
334* Maung Pu v. Ma Oyauk Thay t (1912) 17 
Ind’ Cas 898 (899): 5 Bur L Tim 269; Raj- 
ohunder v. Ramakant, (1871) 15 Sufli W R 3 
(326); Korban Ali v. Ashan Ah, (1863) 4 Suth 
\\T R 4 (4); TrUochun Dutt v. Iahun Ohunder, 
(1875) 3 Suth W R 176 (177); Eaimabah 

Dasi v. Govinda Chandra, (1898) 2 Cal W N 
B95 (697); Babban Singh v. Jaimangal Singh, 1906 
\ll W N 86 (86); Hamandan Misr v. Sheo 
Ghulam Misr, (1889) 9 All W N 178 (179); 


Mangru Rai v. BtahunduU Rax, 1884 All W N 
99 (99): Jagannath v. Surawan Dulaxya, 1888 
All W N 61 (62); Pertap Naraxn v. Maxgh L<H 
Singh, (1909) 2 Ind Cas 656 (659): 18 1 Cal L 
N 949: 36 Cal 927; Desax Knppusamx v. Seshaarx 
Iyengar, (1910) 5 Ind Cas 829 (830): 7 Mad 
L Tim 120; Santishwar v. Lakhxkanta, ( 1 90 S J 
4 Ind Cas 321 (322): 35 Cal 818: 3 Oal W R 
177 - 5 Mad L Tim 89. See also Tatur Khawas 
y! Lokena Sf (1871) 15 Suth W B.181 (MU 
7 Beng L R App 14; S'ornuona PUUii v. iejho 
Reddi, (1908) 31 Mad 469 (470, 471): 3 Mad 
I. Tim 71: 18 Mad L Jour 34 P B; Mg Po 
Going v. Ramanathan Ohetty, (1911) 11 J“A JJj* 
*)15 ( 915 ) : 4 Bur L Tim 201; Mirbaz v. Makhana, 
1906 Pun L R 153 [Remand was made in revi- 

sion]. 

(2) Bisvanath Jfotti ▼. Baidyanath Mundtd. 
(1885) 12 Cal 199 (203); Assanullah v. Hafiz 
Mahamood Ali, (1884) 10 Cal 932 (935 ’ 9 q®|d 
Doolee Ohand v. Oomda Begwm, (1872) 18 Suth 
W R 473 (473); Kristo Ohunder y. Ram Bromho, 
(1873) 20 Suth W R 403 (404). See also 
Jiwan v. Dhir Singh, 1879 Pun Re No 100. See 
also Qulam Hussain v. Ram Doyal Ghose, (1869) 
12 Suth W R 152 (152). 

(3) See Bvwanath Maiti v. Baidyanath Mun- 
dal, (1885) 12 Cal 199 (208). 

(4) Periammal v. VaithUinga TJdayar, (1915) 
28 Ind Cas 354 (354) Mad. 

Note 13. 

(1) Nitya Gopal Rov v. iVani Gopal Karmakar, 
1931 Cal 454 (454, 455): 35 Cal W N 660: 1931 
Cr Cas 606: 133 Ind Cas 672: 32 Cr L Jour 
1045; Hamid A(» v. Madhu, 1927 Cal 284 (284, 
285): 31 Cal W N 281: 100 Ind Cas 351: 54 
Cal 355. 

Note 14. 

(1) Sundar Bibi v. Bisheshar Nath, (1887) 
9 All 93 (95): 1886 All W N 302 P B. 
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should not apply to the High Court. 2 On the other hand, the Privy Council 
itself has held that the High Court must give reasons for its decision in its 
judgments. 3 See also Cl. 42, Letters Patent. But under 0. 49, R. 2, where 
at the commencement of the present Code there were, in force, any rules for 
the recording of judgments by Chartered High Courts, the present rule cannot, 
in any way, affect the operation of such rules.^ 

15. Privy Council appeal. —Where the trial Court by its decree decides 
two points against a party and he appeals to the High Court only on one of 
them, and the High Court dismisses his appeal, he cannot in his appeal to the 
Privy Council attack the decree of the High Court on the ground of its having 
wrongly accepted the decision of the trial Court on the other point. 1 See also 
Note 14, above. 

K. 32. [S. 577.] The judgment may be for confirming, 

varying or reversing the decree from which 
direct. i udgment may the appeal is preferred, or, if the parties to 

the appeal agree as to the form which the 
decree in appeal shall take, or as to the order to be made in 
appeal, the Appellate Court may pass a decree or make an 
order accordingly. 

[1877—S. 577; 1859—S. 350.] 

Synopsis. 

1. Confirming, varying or reversing decree. 2. Compromise decree in appeal. 

1. Confirming, varying or reversing decree.— Under this rule, an 
appellate Court has no power to “dismiss” an appeal. The judgment must 
be one for confirming, varying or reversing the decree appealed from. But 
an appeal may be “dismissed” under R. 11, ante or as being incompetent, as 
where it is time-barred or is barred under S. 102. 1 

2. Compromise decree in appeal.— Where an agreement set up by 
one party is denied by the other, there was a conflict of decisions under the 
old Code, as to whether the Court, had the power to determine the question as 
to the factum and validity of the alleged agreement and pass a decree if it 
finds such agreement to have been validly made. In O. 23, R. 3 of the present 


(2) See Savitri v. Savi. 1921 P C 80 (82): 48 
Cal 481: 19 All L J 281: 23 Bom L It 681: 
33 Cal L Jour 807: 40 Mad L Jour 308: 14 
Mad L W 362: 1921 Mad W N 13): 60 Ird 
Caa 274: 48 Ind App 76 P C. 

(3) Mumtaz Ahmad v. Zubaida Jan. (1889) 11 
All 460 (470): 16 Ind App 205: 5 Snr 433 P C; 
Katrhektih’iiiinn RI’liga /</<« v. Kochivijiiim Rengappu, 
(1869) 12 Moo Ind App 495 (502): 2 Bene L It 
P C 72: 11 Suth W R P C 33: 2 Suth 206: 2 
Sar 461 P C. Sco also Muhammad Ahmad v. 
Zubaida Jan. (1889) 11 All 460 (470): 16 Ind 
App 205: 5 Sar 433 P C fAppellant is fairly 
entitled to an expression of the Hinh Court's opinion 
on the grounds taken in the memorandum of 
appeal]. 

(4) Danarai Dos v. Sugar Mai. 1929 All 403 


<4<)3>: 1929 All L J 713: 116 Ind Cas 23. [Sec 
also 9 All 93 F B], 

Note 16. 

(1) Kalyan Das v. Maqbul Ahmad. 1918 P C 
53: 46 Ind Cas 548 (551): 22 Cal W N 866: 
16 All L J 693: 5 Pat L W 159: 35 Mad L 
Jour 169: 28 Cal L Jour 181: 8 Mad L W 179- 
1918 Mad W N 535: 24 Mad L Tim 110; 20 
Bom L R 864: 40 All 497 P C. 

Order 41, Rule 32—Note 1 . 

(1) Kailash v. Girija Sundari, (1912) 14 Ind 
Cas 299 (300): 16 Cal W N 658; 39 Cal 925. 
See also Kristo Kinkar v. liaroda Kant. 14 Moo 
Ind App 465 (490, 491, 492): 10 Bene L R 
101: 17 Suth W R 292. Sec also Kanng Hla 
v. Kati. (1909) 2 Ind Cas 357 (357) : 5 L B R 11 . 
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0.41. R.33. 


SghL 


Code (corresponding to S. 375 of the former Code) the,.Legislature has given 
effect to the view that the Court has such a power. This view has been applied 
to compromises entered into during the pendency of appeals,t as well as 
ih'ose entered into in the lower Court. &'ee 0. 23, R. 3, Note 6. 

R. 33. [New.] The Appellate Court shall have power to 

pass any decree and make any order ivhith 
App°eir ofCourt of ought to have been passed 2 or made and to 

pass or make such further or other decree or 
order as the case may require 3 , and this power may be exercised 
by'tlie Court notwithstanding that the appeal is as to part only 
of the decree 5 and may be exercised in favour of all or any of 
the respondents or parties , although such respondents or parties 
may not have filed any appeal or objection 6 : 

[Provided that the Appellate Court shall not make any 
order under section 35 -A, in pursuance of any objection on 
which the Court from whose decree the appeal is preferred has 
omitted or refused to make such order] 12 . 

Illustration 

A claims a sum of money as due to him from X or Y, and in a suit against both 
obtains a decree against X. X appeals and A an\d Y are respondents. The 
appellate Court decides in favour of X. It has power to pass a decree 

against Y. 

Synopsis. 

1. Scope, object and applicability of rule 


2 . 


3. 


4. 


5. 


6 . 


“Any decree or order which ought to 
have been passed.” 

“Such further or other decree or order 
as the nature of the case may 
require.” 

Power of appellate Court to take cog¬ 
nizance of subsequent events. 

Power may be exercised notwithstand¬ 
ing that appeal is as to part 
only of the decree. 

Power may be exercised in favour of 
respondents or parties who have 
not filed appeal or cross-objec¬ 
tions. 

7. Power if can be exercised in 
favour of persons not parties 


to appeal. 

8. Decree against several persons— 
Appeal by one—Power of appel¬ 
late Court to set aside decree 
against all. 

9. Power if can be exercised against 

person not party to appeal. 

10. Addition of parties in appeal. 

11. Illustration to the rule. 

12. Proviso. 

13. Limitation. 

14. Res judicata. 

15. Remand. 

16. Second appeal. 

17. Privy Council appeal. 

18. Revision. 


Alternative relief. See Note 6, Pts. (5) 
and (8). 

Applicability of the rule to partition suits. 


See Note 1, F.-N. (7). 

Cross-objection against co-respondent, see 


( 1 ) Appaswavii v. Manikleam, (1886) 9 1913 ) 
13 (106, 107); Kehi Ninr v. *4 

t Ind Cas 630 (641): 25 Mad L Jour d86. 


Alad L Tim 574: Jnavendra Nath Butt v. 

Vw 1 Q 04 Cal 991 (992): 39 Cal L Jour 526. 
83 Ind Cas 948; Itamijas Marwan y. " 

1929 Pat' 102 (102) : 116 Ind CM 524.,, 
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Note 6, F.-N.' (ID); also O. 41, It. 22, has filed appeal or cross-objection and 

Note 14. failed therein. See Note 6, Pt. (23). 

Power to grant relief to respondent who 

1. Scope, object and applicability of rule. —This rule is new and is 
based on 0. 58, R. 4 of the rules of the Supreme Court in England. It is wider 
than 0. 41, R. 4. Its object is to enable the Appellate Court to do complete 
justice between the parties 1 and to avoid contradictory and inconsistent deci¬ 
sions on the same questions in the same suit. 2 For this purpose, a discretion¬ 
ary’ power is conferred on the appellate Court to pass such decree or order as 
ought to have been passed or as the nature of the case may require notwithstand¬ 
ing that the appeal is as to part only of the decree or that the party in whose 
favour the powei* is proposed to be exercised has not filed any appeal or cross- 
objection. The discretion conferred is wide 4 and, in a proper case, the appellate 
Court should not hesitate to exercise it. 4 '" But as the power is in derogation 
of the general principle that a party cannot avoid a decree against him with¬ 
out filing any appeal or cross-objection, it must be exercised with care and 
caution. 5 No hard and fast rule, can however be laid down as to the circum- 


0.41, R.33, 
Note 1. 


But see Bandu Bhagat v. Shah Muhammad Taqi, 
(1892) 14 All 350 (352) [This view is against 
the weight of authority and seems to be also 
against the views of the Legislature as shown in 
the changes in old S 375], 

Order 41, Rule 33—Note 1. 

(1) Mahammad Hasan v. Lauti Ram, 1927 
AU 453 (454): 49 All 224: 97 Ind Cas 65; 
Rangam Lai v. Chandu, (1911) 11 Ind Cas 640 
(641): 8 All L J 1111: 84 All 32 F B; Rao Fin«- 
yak v. Laxman, (1918) 44 Ind Cas 5i (55) : 14 
Nag L R 56; Maksud All v. Sheikh Abdullah, 1928 
All 77 (80): 25 All L J 1017: 108 Ind Cas 
728: 50 All 218. See also Report of the Special 
Committee. 


(2) Ram Tuhal v. Sukesuar, (1916) 35 Ind 
Cas 547 (548): 1 Pat L Jour 143. See also 
Somuttundara Chettiar v. Vithilinga Mudaliar, 
(1917) 41 Ind Cas 546 (551, 554): 6 Mad L W 
253: 40 Mad 846; Kulailcada Pillai v. Visvanatha 
Pillal, (1905) 28 Mad 229 (234): 15 Mad L 
Jour 212; Mukku Vcnkntaramiah v. Mukku 
Chinniah, (1919) 53 Ind Cas 201 (202): 10 

Mad L W 357: 1919 Mad W N 807. 


(3) Ilahi Baksh v. Javinda Mai, (1920) 54 
Tnd C«s 971 (974): 38 Pun W R 1920: 1 Lnh 
396; Rulcia v. Mewa Lai, 1928 All 746 (751, 

752): 20 All L J 1139: 111 Ind Cas 751; Bhatta 
chargee v. Nagendra, (1920) 54 Ind Cas 822 
(826): 30 Cal L Jour 217: 24 Cal W N 44 
[Court not bound to take action under R 33]; 
Ilahi Baksh v. Jauindamnl, (1920) 54 Ind Cas 

r 7 i i«I 2, £ 73, 974): 38 Pnn W R 1920: 1 
Lah 396, (Do.) ; Ohockalingam Chettu v. Seelha i 
Ache, 1927 P C 252 (256): 27 Mad L W 1 : 
1928 Mad W N 20: 4 Oudh W N 1231: 54 Mad 
L Jour 88: 47 Cal L Jour 136: 32 Cal W N 
281 : 30 Bom L R 220: 107 Ind Cas 237: 6 
Rang 29: 26 All L J 371 P C, (Do.); Probhat 
Chandra v. Gopal Chandra, 1922 Cal 398 (399)- 

i 9 , Cftl ^ 79: 69 Ind Cafl 981 > (Do.) ; Rukia v. Mewa 
Lo 1928 All 746 (752): 26 All L .T 1139: 111 
Ind Cas 751, (Do.); Punjab National Bank, Lid. 
Kasur v. TJmadatt Hans Rai, 1928 Lah 599 (601) • 
9 Lah 291: 29 Pun L R 477: 112 Ind Cas 425. 
(Do.); Subramanum Chett'ar v. Si,mammal 1925 
Mad 266 (268): 20 Mad L W 761: 85 Ind Cas 
312, (Do.); Ma San Nyun v. Maung Tint, 1930 
Rang 190 (191) : 127 Ind Cas 597, (Do.) ; Gangama 
Nairk v. Veerappa Chetty, 1931 Mud 513 ( 518 , 
(519): 131 Ind Cas 833, (Do.); Narasimha.ni 
v. Narasinga Rao, 1930 Mad 707 (707): 123 

O.P.C.— 375 


Ind Cas 39, (Do.) ; Kali Dayal Bhattacharji v. 
Nagendra Nath Pakrashi, (1920) 54 Ind Cas 822 
(826): 30 Cal L Jour 217: 24 Cal W N 44. 

(4) Oangadhar Muradi v. Banabashi Padihari, 
(1914) 24 Ind Cas 208 (208): 22 Cal L Jour 
390; Mathura Mohan Saha v. Ramkumar Saha 
and Chittagong District Board, (1916) 35 Ind 
Cas 305 (320): 23 Cal L Jour 26: 20 Cal W N 
370: 43 Cal 790; Aljal v. Intu, (1916) 32 Ind 
Cas 494 (495): 22 Cal L Jour 394: 20 Cal W 
N 542; nari Mai v. Agasingh, (1911) 9 Ind Cas 
82.5 (826): 65 Pun W R 1911: 103 Pun L R 
1911; Kshum Chand Bhuturia v. Ghanc Muham¬ 
mad Shah, (1917) 38 Ind Cos 361 (363) Cal; 
The Official Trustee of Bengal v. Charles Joseph 
Smith, (1920) 56 Tnd Cas 262 (266): 1920 Pat 
H C C 161: 5 Pat L Jour 328: 1 Pat L Tim 
434; Maruti Babaji Vadekar v. Ramuchandra 
Balvant Punekar, 1931 Bom 288 (294): 33 Bom 
L R 396: 133 Ind Cas 248; Nan<l Lai Roy 
Chowdhury v. Mukundo Lalde, 1926 Cal 57 (58): 
89 Ind Cas 24: Rukia v. Meiva Lai, 1928 All 746 
(750): 26 All L J 1139: 111 Ind Cas 751; Rama- 
lingam Chettiar v. Subramania Chettiar, 1927 
Mad 620 (621): 52 Mad L Jour 612: 38 Mad 
L Tim 323: 25 Mad L W 699: 103 Ind Cas 394: 
50 Mad 614. 


(4-a) Rangam Lai v. Chandu, (1911) 11 Ind 
Cas 640 (641): 8 All L J 1111: 34 All 32 F B; 
Shib Chandra Kar v. Dulckcn, (1918) 48 Ind 
Cas 78 (82): 28 Cal L Jour 123: Subramania 
Chettiar v. Sinnammal, 1930 Mad 801 (805 

806): 32 Mad L W 395: 1930 Mad W N 798- 59 
Mad L Jour 634: 53 Mad 881: 127 Ind Cas 624: 
Qamaruddin v. Mathra, 1925 Lah 155 (156): 6 
Lnh L Jour 464. 


(,) Imbiehunni Nair v. Narauana ( 1013 ) 21 
Ind Cas 767 (768): 1913 Mad W N 1024; 

AAmmnneMa Bibi v. Repin Brhari Milter. (19 16 ) 
32 , T *« l £ as 499 (500): 22 Cal L Jour 397: 20 
' a 1 ^ 544; Oangadhar Muradi v. Banabashi 
Padihnn, (1914) 24 Ind Cas 208 (208): 22 Cal 
li Jour 390; Rnnqani Lnl v. Chtnidu, (1911) 11 
^ Cas 640 (641): 8 All I, J 11H ; 31 All 
F Shibrhandra v. Dutckcn, (1918) -18 
Tnd Cas 73 (82): 28 Cal L Jour 123; Official 

Toon oV £ B, £ fc V, M920) 56 Tn ' J Cas 262 (266); 
19_0 Pat H C C 161: 5 Pat L Jour 328: 1 
; at , D T’m 434 : Nandalal Rag Chowdhuru y 
Mukundalal Or. 1926 Cnl 57 (58, 59)- 89 Ind 
as 24: Rukia v. Mewa Lnl. 1928 All 746 (751) - 
2«. All L J 1139: 111 Ind Cas 751; Feroie A 
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Notes 
1 - 2 . 


stances under which the power may or may not be exercised and each case must 
depend on its own facts. 6 (See also Note 6.) .... ; ~ 

There is no restriction as to the class of suits to which the rule applies 7 . 
The principle of the rule applies also to applications for revision. 8 It also 
applies to a suit to set aside a decree. Thus, where a decree is passed against 
several defendants, some of whom sue to have the decree set aside, the decree 
may be set aside as against all. 9 See also the following cases. 10 


2. “Any decree or order which ought to have been passed”.—The 
rule enables the appellate Court to pass any decree or order which ought to 
have been passed. 


Illustrations. 


1. Three out of four trustees bring a suit for rent against the lessee, of the trust 

properties, adding the other trustee as the second defendant in the suit. The trial 
Court passes a decree for three-fourths of the rent in favour of the plaintiffs, 
and for one-fourth, in favour of the second defendant. The first defendant 
appeals. The appellate Court considers that the appeal must be dismissed, 
but that the trial Court should not have passed a decree for one-fourth in 
favour of the second defendant as he was a defendant and not a plaintiff. 
The appellate Court, therefore, in dismissing the appeal passes a decree for 
the entire sum in favour of the plaintiffs declaring at the same time, that, 
as to one-fourth, it is for the second defendant’s share. Held that the 
appellate Court has power to do so. 1 

2. Plaintiffs sue for a declaration that the proceedings taken against them by 

the defendants are ultra vires and null and void. The trial Court passes an 
order of mandamus against them instead of giving a declaratory decree. The 
defendants appeal. The appellate Court considers that an order of mandamus 
should not have been passed but that a decree for a declaration should have 
been passed. It has power to pass such a decree.2 For other instances, 
see the undermentioned cases.3 


Oooper v. Secretary of State, 1928 Lah 947 (948) : 
111 Ind C&8 692; Punjab Natond Bank, Ltd 
v. Vma Datt Bane Raj, 1928 Lah 599 (601): 9 
Lah 291: 29 Pun L R 477: 112 Ind Cas 425. 

(6) Gangadhar Muradi v. Banabashi Padihan, 

(1914) 24 Ind Cas 208 (208): 22 Cal L Jour 
390; Rangam Lai v. Chandu, (1911)) U■ Caa 

640 (641): 8 All L J 1111: 34 AU 32 F B; 
Mahmud Hasan v. taute Ram, 1927 AU 453 
(454)* 49 All 224: 97 Ind Cas 65; Subramanxan 
ChetL v. Sinnammal, 1930 Madl 801 (806) : 32 
Mad L W 395: 1930 Mad W N 798: 59 Mad 
L Jour 634: 53 Mad 881: 127 Ind Cas 624 

F B. 

(7) Probhat Chandra Biswas v. Oopal Ohand^a, 
1922 Cal 398 (399): 49 Cal 379: 69 Ind Cas 
981 [Rule applies to partition suits]. 

(8) Rangrao v. Pandurang, 1924 Nag 154 
(155): 78 Ind Cas 736. 

(9) Suruaprakasa Rao v. Sreeramulu ,1931 Mad 
6 (8): 32 Mad L W 662: 59 Mad L Jour 918. 
129 Ind Cas 249. 

(10) Abdul Aziz v. Momin, (19H) 9 

815 (816) Cal [Rule applies to a PP®*J? Pending 
^'commencement of . present Code]; C/iandrama- 
thy v. Narayanaswarni ( 1910) 5 Ind Cas 23 (26)^ 
19 Mad L Jour 760: 7 Mad L Tun 30*. oo mu 
241, (Do.). 


Note 2. 

(1) Tricomdas Cooverji Bhoja v. Gopinathji 
Thakur, 1916 P C 182: (1917) 39 Ind Cas 156 
(160): 1 Pat L Jour 262: 15 All L J 217: 25 
Cal L Jour 279: 32 Mad L Jour 357: 21 Mad 
L Tim 262: 21 Cal W N 577: 1917 Mad W N 
363: 5 Mad L W 654: 19 Bom L R 450: 44 Cal 
759: 44 Ind App 65 P C. See also Nrityamoni 
Dasi v. Lakhan Chundra Sen, 1916 P C 96 (101): 
43 Cal 660: 18 Bom L R 418: 24 Cal L Jour 1: 
20 Cal W N 522: 30 Mad L Jour 529: 20 Mad 
L Tim 10: 3 Mad L W 471: (1916) 1 Mad W 
N 332: 33 Ind Cas 452 P C [A suing B and O 
—Decree in favour of A and C —Appeal by B—~ 
Appellate Court can transpose O as plaintiff and 
maintain decree in his favour]. 

(2) Rangoon Development Trust v. Behara and 

Sons, 1932 Rang 123 (128): 10 Rang 412: 

139 Ind Cas 566 F B. 

(3) Rama Charan Das v. Gadadhar Das, 1929 
Cal 322 (325): 56 Cal 21 [Appeal from ex parte 
decree—Power of the appellate Court in appeal 
from ex parte decree is not confined only to the 
investigation of the cause of non-appearance]; 
Afzal Khan v. Mussamat Mahtab Btbi, {19iv) 
51 Ind Cas 819 (822): 59 Pun W R 1919 
[In dismissing appeal, appellate Court can amen a 
decree]; Raghunath Kurmi v. Deo Rai, (19V*) oi 
Ind Cas 981 (984): 1919 Pat H C C 393, 
(Do.); DOeshwar Ram Brahman r.Noharbtngn, 
(1918) 48 Ind Cas 198 (196) Nag, (Do.); Venkata- 
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3. “Such further or other decree or order as the nature of the case 
may^require*’.— 1 The appellate Court has power to pass not only any decree 
or order which ought to have been passed but also such further or other decree 
or order as the nature of the case may require. Accordingly the appellate 
Court has power to deal with the case in any way that may seem equitable to all 
the parties concerned . 1 

Illustrations. 

1. A property, the subject of two mortgages, one in favour of S and the other in 

favour of B, is sold for arrears of revenue and purchased by T. S sues for 

the enforcement of his mortgage against the surplus sale-proceeds and makes 
B, a defendant to the suit claiming priority over him. The suit is decreed. 
B appeals against the decree. In the meanwhile there is a suit "by B for 
setting aside the revenue sale and this suit is also decreed. T, (the purchaser 
at the revenue sale), appeals against this decree. Both appeals are heard 
together and are dismissed. The appellate Court can, in dismissing the 
appeals, direct that S's rights should be enforced against the property 
instead of against the sale-proceeds .2 

2 A suit is erroneously dismissed on the merits, instead of for default. An 

appeal is filed by the plaintiff. The appellate Court can, not only pass the 

order which the lower Court ought to have passed, viz., an order of dis¬ 
missal for default, but also a further order that the suit do stand restored 
and that the lower Court do proceed to try the suit according to law.3 

3. Where on an application to set aside an execution sale on the ground of the 
price being less than that payable under certain rules, the lower Court refuses 
to set aside the sale, and, on appeal, the appellate Court considers that the 
sale should be set aside, it has power to accept the purchaser’s offer of a 
higher price, and to leave the sale undisturbed.* See also the under¬ 
mentioned cases."* 


chala PQlai v. Ranga Pillai, (1915) 28 Ind 

Cas 694 (695): 17 Mad L Tim 220: 28 Mad L 
Jour 334, (Do.); Te.jpal Jamunadas v. Nathmal 
& Co, (1920) 54 Ind Cas 668 (669): 46 Cal 
1059 [Even though appeal may not bo from re¬ 
fusal to extend time, appellate Court can in appeal 
from order setting aside award extend time for 
making award]; Biswanath Gorain v. Surendro 
Mohan Chose, (1915) 29 Ind Cas 429 (433): 
19 Cal W N 102 [Plaintiff claiming reliefs in 
alternative—Trial Court granting one relief—Ap¬ 
pellate Court can grant the other one, instead): 
Subiha Pillai v. Veluppa Naicken, (1911) 13 

Ind Cas 176 (176): 10 Mad L Tim 524: (1911) 
2 Mnd W N 560: 22 Mad L Jour 124 [Suit for 
specific performance <>f contract to sell immoveable 
property—Proper decree—Appellate Court has 
powor in dismissing defendant's appeal and to pass 
a decree in the proper forml; Oudur Ranga Red- 
di v. Gundala Pitchi Reddi, (1914) 25 Ind Cas 
973 (975): 1 Mad L W 879, (Do.); Gobind Singh 
v. Jaigipal Singh. 1924 Pat 322 (324): 72 Ind 
Cas 96 [In dismissing defendant's appeal, appel¬ 
late Court can modify the details in the decree) : 
Meeran Balcsh v. AUah Wasaya, 1929 Lah 256 
(256): 118 Ind Cas 437 [Appeal by defendant 
—Appellant’s contention was that suit had abated 
—Appellate Court can hold sol: Arjun v. Jug 
Lai, 1923 Lah 422 (423): 85 Ind Cas 95; Sau-ata- 
ram v. Oaneshlal. 1923 Nng 30 (31): 69 Ind 
Cas 521 [Trial Court rejecting plaint for want 
of Court-fee—Appellate Court reversing order, 
may reject plaint on another ground, rfz, on the 
ground of suit being barred by limitation); Maung 
Sein v. Ngwe N-u, (1913) 19 Ind Cas 2 ( 2 ) : 6 
L B R 144: 6 Bur L Tim 72 [Trial Court de¬ 
creeing suit on a particular ground—Appellate 


Court can reverse decision on that point but may 
maintain the decree on another ground]. 

Note 3. 

(1) TIari Mai v. Aya Singh, (1911) 9 Ind Cas 
825 (826): 65 Pun W R 1911: 103 Pun L R 
1911; Srinivasa Ayyangar v. Thiruvengadatha Ay- 
yangar, (1914) 23 Ind Cas 264 (268): 1913 Mad 
W N 1034: 25 Mad L Jour 644: 15 Mad L Tim 
307: 38 Mad 556: 1914 Mad W N 282; Mathura 
Mohan Saha \. Ranthtimnr Saha and Chittagong 
District Board, (1916) 35 Ind Cas 305 (320) : 
23 Cal L Jour 26: 20 Cal W N 370: 43 Cal 
790: Rama Ayyar v. Vanamamalai Iyer, (1915) 
27 Ind Cas 336 (337) Mad. 

(2) Tarini Oharan v. Bishunchand, (1918) 44 
Tnd Cas 304 (308): 23 Mad L Tim 147: 7 Mad 
L W 315; 27 Cal L Jour 303: 34 Mad L Jour 
361: 4 Pat L \V 249: 16 All L J 271: 22 Cal 
vv X 505: 1918 Mad W N 295: 20 Bom L R 

P c. 


(3) Chandramathi v. Narayanaswami Iyer, 
(191°) 5 Ind Cas 23 (26): 19 Mad L Jour 760: 
7 Mad L Tim 369: 33 Mad 241. 


(4) Mahomed Abdulla v. Sakharam, 1930 Bom 
290 (292): 32 Bom L II 436: 54 Bom 318: 125 
Ind Cas 908. 


(5) Panel, a nan Singha Roy v. Dwarka Nath 
R-u. (1906) 3 Cal L Jour 29 (36) [Order ap¬ 
pointing guardian—Appeal against—Appellate 
Court ran appoint (another) ad interim guardian 
pending appeal, as ancillary to the power which 
it possesses of appointing another guardian in 


0.41, R33, 
Note 3. 



0.41, R.33, 
Notes 
4-5. 
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4. Power of appellate Court to take cognisance of subsequent events.— 
See also Note 4 to 0. 7, R. 7 and Note 16 to 0. 41, A. 27 for a full discussion. 
As a general rule, a Court of appeal, in considering the correctness of the judg¬ 
ment of the Court below, wall confine itself to the state of the case at 
the time such judgment was rendered, and will not take notice of any facts 
which may have arisen subsequently. 1 But the Court will, in exceptional cases, 
depart from this rule, especially where, by so doing, it can shorten litigation 
and best attain the ends of justice. In such cases it is not only competent to 
a Court of appeal, but it may be its duty to take notice of events which have 
happened subsequently to the passing of the decree or order appealed against. 2 

5. Power may be exercised notwithstanding that appeal is as to port 
only of the decree.—This rule expressly empowers the appellate Court on an 
appeal from one part of the decree, to reverse or modify the other part. 1 

But where there are several suits and a separate decree is passed in 
each of them, the appellate Court has no jurisdiction in an appeal against one 
of them to set aside the other decrees. 2 


supersession of the one appointed by the lower 
Courtl • Nanjundier v. Venkata Kao, (1910) ' 

I ml Cas 797 (797): 8 Mad L Tim 199 [Court 

of appeal has the power to anow tbe appellnnt to 
amend the heading of an appeal)I; 
v. Laxman, (1918) 44 Ind Cas 51 (55) . 14 Nag 
1. R 56 [Appellate Court not to grant relief 

not asked for in plain!.]; A K J± eba . n ' y ‘ „ W 
1 1918) 43 Ind Cas 463 (463, 464) : 2 Pat L 
Jour 698, (Do.); Oovind Daxs v. 

Lonia, 1923 All 235 (241, 242): 68 Ind Ca 
307, (Do.); Gopala Ayvar Sanna.^ 

32 Ind Cas 401 (402): 3 Mad L W 29. 19 
Mad L Tiin 137 [Appellate Court has no juris¬ 
diction under R 33 to grant extensnon tune 

fixed for payment of the price in its decree 
specific performnneel ; NurendmNarmn v - 
Italiman. (1915) 30 Ind Cas 379 (379 380)I Cal 
[Amendment of plaint should not bo alloued^hero 
it would prejudice the Pro 

sad v. Damodar Prasad 19 ^/11 119 (120) 20 

All L .T 980: 71 Ind Caa 424: 4 L ,f A ( g !i 
53 [Appellate Court has no power after passing 

decree to alter the same]; ** 

Varajlal Bhaishnn Kar. 1922 Bom.J 

•>69) - 46 Bom 184: 23 Bom L R 769 . 63 ind 

p nK 47 Q fDecree ex parte —Appeal Appellate 

Tw h.s power'“ reJ for rgri.« 

tod L Jour 385: 88 Ind Cos 

*28 [ Ap?ol?»to Court con 

fTnd STS. W'7-cS iApUrC.£J 

niv 1 L h 382: 77 Ind Cas 207 [Appellate 
Court mav issue a fresh commission for the pur- 
... examining accounts and remedying certain 

E oud'omLious mode ^ .oother oomn,^ 

' 32 Mad L Tim 382: 1923 Mad W N 
At 71 'ind Cas 1050: 46 Mad 679 [If the re- 
cord of a case under appeal is lost, the appellate 
Court has power to reconstruct the record]. 

Note 4. 

,1) Annndmoyee v 

Suth W R P 854 P S*! S'JSSSi 

v’ 5 WJ*C ra, 1927 Lah 198 099) : 100 Ind Cas 
84 8 Lah 215: 28 Pun L R 341. 


(2) Sakharam Mahadev v. Bari Krishna, (1881- 
82) 6 Bom 113 (115): Rustomji v. Purshotam 
Das, (1901) 25 Bom 606 (613): 3 Bom L R 
r>27 ; Ahmadjee v. Bahamadjee, (1899) 1 Bom u 
R 218 (219); Amrit Lai VadUal v. Kantilm, 1931 
Bom 280 (282): 33 Bom L R 266: 133 Ind Cas 
244; ilfaritti Babaji Vadekar v. Ramachandra Bag 
l/ant Punekar, 1931 Bom 288 (294) : 33 Bom L R 
396: 133 Ind Cas 248; Hanmant Ramachandra 
Kulkami v. Secretary of State, 1930 Bom 254 
(260): 54 Bom 125: 32 Bom L R 155 : 129 Ind 
Cas 391; Nuri tliah v. Ambica Singh, (1916) 34 
Ind Cas 869 (873): 20 Cal W N 1099:44 Cal 
47- 24 Cal L Jour 140; Vellayappa Ohetty ▼- 
NeUaya Pillai, (1911) 10 Ind Cas 675 (676): 9 
Mad L Tim 317. See also Tarini Charan ?- 
Bishun Chand, (1918) 44 Ind Cas 304 (308): 
23 Mad L Tim 147: 7 Mad L W 315: 27 Cal 
L Jour 303: 34 Mad L Jour 361: 4 Pat L W 
249: 16 All L J 271: 22 Cal W N 505: 1918 
Mad IV N 295: 20 Bom L R 553 P C; Oovxnda 
v. Bothasi, (1910) 7 Ind Cas 74 (75): 20 Mad 
T. .Tour 528: 1910 Mad W N 331: 8 Mad L Tim 
135; Thenirkulam Muthuswami Iyer v. Kalyani 
Ammal, (1917) 38 Ind Cas 223 (225) : 21 Mad 
I, Tim 93: 5 Mad L W 334: 40 Mad 818 [Ap¬ 
pellate Court can take note of subsequent legw- 
lativo enactment affecting the rights of parties]; 
Suresh Chandra Chatterjee v. Kanti Chandra Bhat - 
tacharjee. 1928 Cal 436 (437): 47 Cal L Jour 
r >30- 110 Ind Cas 715; Subramanian Chetttar 
v. Sinnammal, 1925 Mad 266 (268): 20 Mad L 
761: 85 Ind Cas 312. See also ilfa San 
Nyun v. Maung Tint, 1930 Rang 190 (191): 127 
Ind Cas 597. 

Note 6. 

(1) Df'bendrn v. Narendra, (1919) 54 Ind Cas 

636 (641): 30 Cal L Jour 417: 24 Cal W N 
110; Ambika Oharan v. Sasitara Debi, (1915) 
30 Ind Cas 868 (869): 22 Cal L Jour 61; 
Bhutnath v. Sashimuki, 1926 Cal 1042 (1044) : 
30 Cal W N 885: 96 Ind Cas 474; Subramania 
Chettiar v. Sinnammal, 1925 Mad 266 (267, 268): 
20 Mad L W 761: 85 Ind Cas 312. See also 
Note 6, Point 7, 8 and 9 and Note 8, Point 
5. . . 

(2) Amarsinphii v. S Desai (Jmed, 1925 Bom 
290 (291): 27 Bom L R 91: 86 Ind* Cas 81; 
Oovind Ram v. Pali, (1919) 53 Ind Cas 883 
(**4): 116 Pun Re 1919; Compare also Note 8, 
Point 4. 
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6. Power may be exercised in favour of respondents or parties who 
have not filed appeal or cross-objections —The general principle is that a 
decree is binding on the parties to it, until it is set aside in appropriate proceed¬ 
ings. 1 A party who wishes to have a decree against him modified or reversed, 
must comply with certain requirements as to filing of appeals, objections and 
so forth. 2 Hence as an ordinary rule, an appellate Court must not reverse or 
vary a decree in favour of a party who has not preferred any appeal or cross- 
objection against it, and this general rule holds good notwithstanding the enact¬ 
ment of R. 33. 3 But in exceptional cases, the rule enables an appellate Court 
to pass such decree as ought to have been passed, or as the nature of the case may 
require, even if such decree would be in favour of parties who have not filed 
any appeal or cross-objections against the lower Court’s decree. 4 Ordinarily 
the power conferred by this rule will be confined to those cases where, as a 
result of interference in favour of the appellant , further interference with the 
decree of the lower Court is rendered necessary, in order to adjust the rights 
of the parties according to justice, equity and good conscience. 4 " 1 

Illustrations. 


,'«) A claims Rs. 500 as duo to him either from B or from C and, in a suit against 
both of them claiming relief in tiie alternative, obtains a decree against B. 
B appeals making A and C respondents. The appellate Court comes to the 
conclusion that C and not B is liable to A. It has jurisdiction while allowing 
B’s appeal, to pass a decree in favour of A against C .5 


Note 6. 

(1) Indar Sain v. Prabhu Lai, 1922 Lah 277 
(278): 3 Lah 88: 66 Ind Cas 4. 

(2) Subramanian Chetliar v. Sinnammal, 1925 
Mad 266 (267): 20 Mad L W 761: 85 Ind Cas 
312. 

(3) Rangam Lai v. Ohandu, (1911) 11 Ind 

Cas 640 (641): 8 All L J 1111: 34 All 32 F 1!; 
Mating Chit Pu v. Mating Pyaung, (1917) 39 
Ind Cas 380 (381): (1916) 2 U B R 144: 11 
Bur L Tim 19; Budhwanti v. Amar Nath, 1925 
Lah 2 (9, 10): 17 Pun W R 1923: 79 Ind 
Cas 670. See also Jagubandu v. Rajani Kanta, 
(1917) 37 Ind Cas 790 (791) Cal. 

(4) Narcsh Chandra Ra.iu v. Flaynder Sheikh 

Khan. 1929 Cal 28 (31): 49 Cal L Jour 83: 
115 Ind Cas 180; Ambika v. Santra, (1915) 30 
Ind Cas 868 (869): 22 Cal L Jour 61: I mbiehun- 
ni Nair v. Narayana Nambudri. (1913) 21 Ind 
Cas 767 (768); 1913 Mad W N 1024; Abinash 
Chandra v. Dasarath, 192!) Cal 123 (126): 48 
Cal L Jour 281: 32 Cal W N 1228: 114 Ind 
Cas 84: 56 Cal 598; Tamizan v. Nanhey LaI, 
1929 All 334 (335): 117 Ind Cas 111; D.bcndra 
v. Narendra, (1920) 54 Ind Cas 636 (641): 30 
Cal L Jour 417: 24 Cal W N 110; Ganna Prasad 
v. Ilardei. 1932 All 32 (33): 1931 All L .T 601: 
133 Ind Cas 536; Balrnnx Singh v. Bal Pen Singh. 
(1917) IV Ini r..s II : -116. 147 I : 168 l> lm W 
R 1917; Tricomdas v. Gopinath. 1916 P C 182: 
(1917) 39 Ind Cas 136 (160): 1 Pat 1, Jour 
262: 15 All I, J 217: 25 Cal L Jour 279: 32 
Mad L Jour 357: 21 Mad L Tim 262: 21 Cal 
W N 577: 1917 Mad W N 363 : 5 Mad L W 654: 
19 Bom L R 450: 44 Cal 759: 44 Ind App 65 
P C; Tulsi v. Nabi Rux. (1916) 32 Ind Cas 193 
(194) Cal; Nngalla Kotayya v. Nagalla Malat/ya. 
(1910) 8 Ind Cos 337 (338): 1910 Mad W N 
719: 9 Mad L Tim 39; Venkitasami Naiekcr v. 
Muthutneami PiUai, (1918) 45 Ind Cas 9 19 
(952): 34 Mini L Jour 177: 23 Mad L Tim 

280; Isuarayya v. Swarnam Iswarayya. 1931 P C 
234 (239): 8 Oudh W N T 980: 61 Mad L Jour 


367: 35 Cal W N 1185: 1931 All L J 808: 33 
Bom L R 1402: 34 Mad L W 518: 133 Ind 
Cas 716: 58 Ind App 350: 54 Mad 774. See 
also C T A M Chettiar Firm v. Kv Tin Gyi 
1929 Rang 158 (159. 160); 7 Rang 88; 117 Ind’ 
Cas 583; Kuldip v. Raghunantlun, 1921 Pat 502 
(503): 2 Pat L Tim 386: 60 Ind Cas 844. But 
see Ram Mohan v. Mahmud Alam, (1920) 57 Ind 
Cas 555 (556): 23 Oudh Cas 110 [This rase 
makes no leicrenoe to R 33 and follows a deci¬ 
sion under the old Code]. 

Thi following decisions u :der the old Code 
(which did not contain any provision cor¬ 
responding to R 33) holding that the appel¬ 
late Court had n« rower to reverse or modify 
m favour of a respondent, a portion of a decree 
against which ho had not appealed, or prefer¬ 
red cross objections, arc no longer cod law:— 
Farzand AH v. It is mil I ah. (1905) 27 All 23 
(25): 1 All L J 358: 1904 All W N 155; 
Lnhre v. Pro TTans. (1908) 30 All 48 (49): 1908 
All W N 4: 4 All L J 772: 3 Mad L Tim 176; 
Ramditta v. Mokham, 1892 Pun Re No 46: 7iu- 
laikada v. Visvanath, (1905) 28 Mad 229 (232): 
15 Mad L Jour 212; Greesh v. Gour, (1867) 7 
Suth \\ R 49 (49); Qudadhur v. Mun M oka nee, 
(1867) 7 Suth W R 366 (366). 


(4-a) Rangam Lai v. Chandu, (1911) 11 Ind 
Cas 640 (641): 8 All L J 1111; 34 All 32- 
Maksud Ah Khan v. Abdullah Khan, 1928 All 77 
(8()>: 25 All I, J 1017: 108 Ind Cas 728; 50 All 
218 ; Mahomed ITasnn v. Lauti Ram, 1927 All 
453 (454): 49 All 224: 97 Ind Cas 65; Gauga 
Dhfir Munifh y, Hanaba.shi Padihari, (1014) ‘>4 
frnl Cas 20 K (208): 22 Cal L Jour 300; Abjal 
Majni v. Intu Iirpani, (1016) 32 Tn<l Cas 404 
22 Cal \ 4 Jour 304: 20 Cal W N* 542: 
Kish a n ('hand v. Ghani Muhammad, (1017) 38 

Ind Cas 361 (362) Cal; Mahab Shaikh v. Maho¬ 
med Galam Nabi, 1028 Cal 488 (489): 113 Ind 
(as 32. 


(5) lihauani 
I ml Cas 273 


Ihut v. Habit Singh, (1914) 25 
(273) AH; Imbichunni Nair v 


0.4 , R.33, 
Note26. 
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041 , E 33 
Note 6. 


(b) A sues B and C for a certain sum of money. The suit is decreed against B 

and dismissed against C. B appeals making A and C respondents to the 
appeal, A neither appeals nor files cross-objection against the decree dismiss¬ 
ing his suit against C. The appellate Court considers that C and not B is 
liable. It can, while reversing the decree against B pass a decree against 

(c) A suit is brought on behalf of the public for a declaration (a) that the 

public are entitled to use the locks on a certain river without paying tolls 
to the defendant, and (b) that the defendant is under an obligation to keep 
the locks in repair. The trial Court holds that the plaintiff is entitled to use 
the locks without paying tolls but the defendant is under no obligation to 
keep the locks in repair and a decree is accordingly passed. The defendant 
appeals but the plaintiff neither appeals nor files cross-objections against 
the decree. The appellate Court comes to the conclusion that the plaintiff 
is not entitled to use the locks without paying the tolls, but that the 
defendant is under an obligation to keep the locks in repair. The appellate 
Court has jurisdiction to pass a decree declaring that the public are liable 
to pay tolls and also declaring that the defendant is under an obligation 

to keep the locks in repair.7 

(d) A is the vendee of certain lands from B. B fails to deliver possession of the 
lands to A. A sues B for possession, or in the alternative for the return 
of the purchase-money. The trial Court awards A a decree f P^ 3e8S10 e 
B appeals. The appellate. Court considers that A is not entitled to s 
for possession, but is entitled to the return of the purchase-money. The 
appellate Court can vary the decre e accordingly.8 ___ 

Cas 260; Arokiam Asary v. Vavana Rowthan, 
1927 Mad 349 (350) : 52 Mad L Jour 135 

[Suit on mortgage]. See also MaungPo 
v. Maung Po Min, (1917) 39 Ind , Ca % 

Rang [Suit by A against D and 0 --fluj 
missed against B and decreed .against £—APP«J‘ 
by A—Appellate Court, can, while passing decree 
against B exempt 0 from liability, though he has 
not filed appeal or cross-objection]. 

(7) Attorney-General v. Simpson, C 9 01) 2 

Ch D 671; Mohamad Hasan v. LauU Run, 19 a 1 
All 453 (454): 49 All 224 : 97 Indtias 65 

[Plaintiff succeeding partly m trial Court—Appea 
by defendant—No cross-appeal or cross-objections 
by plaintiff—Appellate Court reversing in favour 
of defendant the finding of trial Court, but fi 
ing that the finding of the trial Court »g«jnst P 1 ®!® 

25 A S, 8 jo 

\ii 218 f Decree against mother and minor so^ 
—Direction ^haT properties in one vill^ to be 

sol( i_Appeal—-Minor son found not hable—Deere 

against mother can be directed to he .enforced 

against properties m anot±! er p V n ®f? 4 239): 8 

warauvd v. l8warayya t 1931 r t ***'p A i 
n«dh W N 980: 61 Mad L Jour 367: 35 CM 
W N 1185: 1931 All L J 808: 33 Bom L B 
1402- 34 Mad L W 518: 133 Ind Cas 716. 

Ind App 350: 54 Mad 774 P C [Confirming 1930 

Mad 154 (154)]. 

(8) Kuppuswami Ohetly v. StmijA™ 

Nainar, (1908) 18 Mad L *™ T . 5 * 6 J^hr’a 1925 
4 Mad L Tim 266; Qamnr-ud-d.n v. “aM™’ 

Lah 155 (156): 6 Lah L Jour *J 4 J which 

plaintiff made alternative claims on one 
the trial Court .decreed geelauy, the t apg gee 
Court in reversing the decree w bouna^ ^ 
whether the paintxff js not entitled to 42 2 

native relief]: Aryan v JugLai, 1923 un 
(423): 85 Ind Cas 95 [Decree P a ^. y reye ra- 
Court in plaintiff’s favour—AppeUate Court^ief ^ 
ing decree, may grant the alternativ 
which he is entitled]. 


Naravana (1913) 21 Ind Cas 767 ( 768 ): 1913 

Mad W N 1024; Sarat°handra v Zamxndam 

Syndicate, (1917) 42 Jnd Cas 548 (549, 550£ 
Cal- Jswardhari v. Sahebzadi, (1908) do ui ooo 
(540): 12 Cal W N 720; Ananga Mohan Cftflfcra- 
varthy v. Bejoy Chandra Dutta, (1916) 32 Ind 
Cas 491 (491) : 22 Cal L Jour 391. 

(6) Krishnier v. Sarvothama Boyar, (1 9 J 9 > | 
Ind Cas 366 (367): 1910 Mad W N 640 8 

Mad L Tim 377; Bikram Eitmar Bose v. Moht 

Krishna Kundu, (1921) 64 p . Co / 9 o 5 7 \i] 555 

is lid Cas438: 47 All 597 ;*«'«»«;' 

£?■ iisruzAi zys* 

sharers! * Suraj Narain Singh v. Supra, ( 191 y 
37 Ind Cas 842 (842. 843) Pat■ [Suit f’or rent] 

u s: % S5 

ISSTp.WoS) ’•iflfSS' h cj JT* 

f&fmf Pf h 7 S c”^ : »■ ua c.s 8 6001 

Narain Singh v. Taiwan fahu ® dh w N 

Begam, 1926 Oudh 304 (305). 3 . 

299: 95 Ind Cas 957: Nag97 (98): 

for rent]; Patira \-Sada8heo, 1931 ' ' 

132 Ind Cas 459 .[Assignee of deW 18 

Bom W o^o^ory note] | 

?"«£”«• iwfh* larM' 

W “Tit [Suit OU hundi]; 2 
Kit. "o3BJ - . I ®a“oi~9%) :’■» o“»dh 
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(e) A, an auction-purchaser sues B, the judgment-debtor for possession or in 
alternative C, the decree-holder for refund of the purchase-money. The 
trial Court decrees possession. B appeals making A and C respondents. The 
appellate Court conies to the conclusion that A is not entitled to recover 
possession from B but is entitled to the refund of the purchase-money from 
C. A decree may be passed to this effect.9 

(/) A and B sue C for recovery of certain property. The trial Court passes a 
decree in A’s favour but dismisses B’s suit. C appeals. B neither appeals 
nor prefers cross-objection. The appellate Court holds that B and not 
A is the person entitled. It can pass a decree in B’s favour.io See also 
Note 8. 


The cases given in the above illustrations were cases in which there was 
interference by the appellate Court in appellant’s favour. Suppose there is 
no interference in appellant's favour in a certain case, can the appellate Court 
reverse or modify the decree in favour of parties who have not filed any appeal 
or cross-objection. For instances A sues B for Rs. 1.000. A decree is passed 
in A’.s- favour for Rs. 400 only. A appeals from the decree. B files neither 
an appeal nor prefers cross-objections against the decree. The appellate Court 
finds that A is not entitled to any amount. Can it dismiss his suit in toto 
or can it merely dismiss his appeal leaving untouched the decree for Rs. 400 
in his favour? Similarly in the above case, B (the defendant) appeals and 
A (the plaintiff) neither appeals nor files any cross-objection. The appellate 
Court finds that B is liable for the whole amount claimed by the plaintiff and 
not merely for the portion of it decreed against him. Has it the power, under 
such circumstances to pass a decree against B for the whole amount or can it 
merely dismiss his appeal leaving untouched the decree which exempts him 
from the liability for the balance of the amount? On this question there is a 
divergence of opinion. The decisions fall into three classes:— 

(a) Those which hold that the appellate Court lias no jurisdiction to 

pass a decree in B’s favour in such a case. 1 " 

(b) Those which do not advert to the question of jurisdiction but 

simply say that the appellate Court should not pass a decree 


0.41, R 33, 
Note 6. 


(9) Premraj v. Javarmal , (1913) 18 Ind Cas 
381 (382): 15 Bom L R 41; Charu llula Dassec 
v. Srimathi Nihar Kumari Dasi, 1927 Cal 831 
(832): 46 Cal L Jour 247: 105 Ind Cas 600. 

(10) Ravaneswar Prasad Singh v. Chandi Pra¬ 
sad Singh, 1915 P C 57 (59): 43 Cal 417: 36 
Ind Cas 499 [Confirming 12 Ind Cas 931 (936). 
Seo also liaij Nath Singh v. Bahadur Singh, 1926 
Oudh 101 (108): 12 Oudh L J 571: 2 Oudh 
W N 872: 91 Ind Cas 583 (But sec Rukui v. 
Hewn Lai , 1928 All 746 (752): 26 All L J 1139: 
111 Ind Cas 751 J. 

(11) Ramlal v. Dip Chand, 1921 Lah 211 

(212): 3 Lah L Jour 231: 60 Ind Cas 705 [Suit 
partly decreed in plaintiff’s favour and partly 
against defendant—Appeal by plaintiff —No cross- 
objections by defendant—Appellate Court dismiss¬ 
ing appeal cannot dismiss suit) ; Prasad Singh 
v. Narayan Dayal , 1925 Pat 285 (287): 4 Pat 
37: 82 Ind Cas 984, (Do.); Marotran v. If u fini¬ 
cal Committee, Nagpur, 1926 Nag 281 (285): 92 
Ind Cas 796, (Do.); Divarka Nath v. Mohima 

Oharan , (1911) 9 Ind Cas 121 (122) Cal, (Do.); 
Ghedti Lai v. BaduUah, (1889) 11 All 35 (38): 
1888 All W N 284: 13 Ind Jur 190, (Do.); 


Ram Chandra v. 3 ladho Prasad, (1918) 36 Ind 
Cas 537 (539): 1918 Pat H C C 26: 5 Pat L 
W 213; Fait Ali v. Ashraf Khatun , 1929 Lah 
177 (178): 118 Ind Cas 464: 30 Pun L It 600 
[Trial Court leaving parties to bear own costs 
—Plaintiff appealing and defendant not appealing 
on question of costs—Appellate Court cannot make 
appealing party pay non-appealing party’s costs 
in trial Court); Pitam v. Gaga Prasad, (1914) 23 
Ind Cas 886 (887) AH [Where plaintiff obtained 
a mortgage decree subject to paying a certain 
amount to a prior mortgagee and in an appeal 
by the latter the sum was reduced. Held, that 
the amount could not be so reduced); Yithoba 
v. Bhangi, 1928 Nag 322 (323): 112 Ind Cas 
893 [Appellate Court has no power to reverse 
mortgage decree and pass money decree only when 
defendant has not appealed or tiled cross-objec¬ 
tion); Nyan Chandra v. Narayan, (1879-80) 4 

Bom 293 (294); Apee v. Heeranand, (1870) 2 
N W PUCK 44 (45) ; Raghu Nath Singh 
Manku v. Pareshram Mahata, (1883) 9 Cal 635 
(636, 637): 13 Cal L Hep 89 [Application for 
execution allowed—Appeal by decree-holder claim¬ 
ing higher rate of interest—Application for execu¬ 
tion not to be dismissed as barred by limitation]. 
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in B’s favour in such circumstances. 12 

(c) Those which say that the appellate Court has jurisdiction to pass 
a decree in B’s favour even in such cases though the question 
whether the power should be exercised in a given case depends 
on its own circumstances. 118 


(12) Abjal Majhi v. Intu Bepari, (1916) 32 
Ind Cas 494 (495): 22 Cal L Jour 394: 20 Cal 
W N 542 [Suit partly decreed and partly dis¬ 
missed—Appeal by plaintiff no cross-objection by 
defendant—Suit not to be wholly dismissed]; 
Qanga Dhar v. Banabashi, (1914) 24 Ind Cas 
208 (208): 22 Cal L Jour 890. (Do.); Eishun 
Ohand v. Ghane Muhammad, (1917) 38 Ind Cas 
361 (363) Cal, (Do.)'; Rangam Lai v. Chandu, 
(1911) 11 Ind Cas 640 (641, 642): 8 All L J 
1111: 34 All 32, (Do.); Baaant Lai v. Rural 
Hasan, (1913) 18 Ind Cas 530 (531) All [Suit 
by A against B and G —Decree partly against B 
and partly against C —Appeal by B —No cross¬ 
objection or appeal by 0 —Appellate Court not 
to exonerate 0 completely and make B liable for 
the whole amount—But see 58 Ind Cas 114 
(115)]; Sheonarain v. Nathu, 1922 Nag 1 (9): 
65 Ind Cas 786: 5 Nag L J 114: 19 Nag L R 
81 F B [Foreclosure asked foi^—Only sale decreed 
—Appeal by defendant—Decree for foreclosure 
not to be passed, in absence of cross-appeal or 
cross objections by plaintiff]; Gopal Chaiidra Das 
v. Nadir Ohand, (1918) 46 Ind Cas 142 (144): 
22 Cal W N 526; Maung Ohit v. Maung Pyaung, 
(1917) 39 Ind Cas 380 (381): (1916) 2 U B R 
144: 11 Bur L Tim 19; Mukund v. Shantaram, 

1927 Bom 128 (128): 28 Bom L R 627: 98 
Ind Cas 383; Nandalal v. Mukundalal, 1926 Cal 
57 (59): 89 Ind Cas 24. 

(13) Subramanian v. Sinnammal, 1930 Mad 

801 (806): 32 Mad L W 395: 1930 Mad W N 
798: 59 Mad L Jour 634: 53 Mad 881: 127 
Ind Cas 624 [Plaintiff, dissatisfied with decree, 
appealing—In proper case appellate Court can 
dismiss plaintiff's suit in toto though respondent 
lias not preferred cross-appeal or memorandum of 
objections. Confirming 1925 Mad 266 (267, 268)]; 
Jogendra Eishore v. Nasimuddin Sarkar, (1921) 
62 Ind Cas 623 (624) Cal, (Do.) ; Gangamma 
Naik v. N L V R Veerappa Ohetty, 1931 Mad 
513 (518, 519): 131 Ind Cas 833, (Do.). See 
Ganeshdas v. Nimbi, (1912) 17 Ind Cas 638 

(639): 8 Nag L R 174 [Suit partly decreed and 
partly dismissed—Appeal by plaintiff—No appeal 
or cross-objection by defendant—Appellate Court 
ran dismiss whole suit as barred by limitation]; 
C T A M Ghettiar Firm v. So Yin Gyi, 1929 Rang 
158 (159): 7 Rang 88: 117 Ind Cas 585 [Decree 
for mesne profits—Appeal by plaintiff for en¬ 
hancing amount—Appellate Court can modify 
decree in defendant's favour]; Jawahar Bano v. 
Shvjat Husain Beg, (1920) 58 Ind Cas 114 
(115): 18 All L J 925: 2 U P L R (A) 309: 
43 All 85 [Suit by A against B and O —Decree 
partly against B and partly against O —Appeal 
by B —No appeal or cross-objection by C —Appel¬ 
late Court can exonerate O completely and make 
B liable for the whole claim—But see Basant Lai 
v. Nurul Hasan, 18 Ind Cas 530 (531)]; Masan 
Nynn v. Maung Tint, 1930 Rang 190 (191): 
127 Ind Cas 597 [Suit partly decreed and partly 
dismissed—Appeal by defendant—Whole suit may 
be decreed, though plaintiff has not appealed or 
filed cross-objections]; Dayal Ram v. Ladha Ram, 
(1932) 140 Ind Cas 22 (23): 1933 Lah 40, 
(Do.); Manab Shaik v. Mahomed Gholam Nabi, 

1928 Cal 488 (489): 113 Ind Cas 82, (Do.); 
Mordhaj v. Jahangir, (1915) 28 Ind Cas 428 
(429) All, (Do.) ; Afzal Husain v. Huron Bibi, 1929 


All 398 (399): 1929 All L J 589: 116 Ind Cas 
16 [Suit for pre-emption decreed partly—Appeal 
by defendant—Appellate Court may decree whole 
claim, though plaintiff has not filed appeal or 
cross-objection 1: Onnukota Tiraju v. Vatsvaya 
Bangaraju, 1926 Mad 631 (633): 91 Ind Cas 519 
[Suit dismissed but defendant wrongly ordered to 
pay Court-fee payable on a previous suit filed by 
him—Appeal by plaintiff—Appeal dismissed— 

Appellate Court has power, to set aside the erro¬ 
neous order against the defendant]; Naresh 

Ohandra Basu v. Hayder Sheikh Ehan, 1929 Cal 
28 (31): 49 Cal L Jour 83: 115 Ind Cas 180 
[Suit for declaration and possession of a portion 
of disputed land decreed—Appeal by plaintiff— 
No cross-objection by defendant—Appellate Court 
can affirm decision of lower Court subject to 
modification that plaintiff should get joint posses¬ 
sion of the portion decreed ]; Qanga Prasad v. 
Mt Hardei, 1932 All 32 (33): 1931 All L J 601: 
133 Ind Cas 536 [Trial Court passing money 
decree—Appeal by defendant contending that 
simple money decree was wrong—No appeal or 
cross-objection by plaintiff—Appellate Court can 
grant plaintiff respondent mortgage decree in lieu 
of money decree—Suit for declaration and posses¬ 
sion—Court holding plaintiff was not entitled to 
the property and passing money decree for amount 
paid by him towards a certain encumbrance on 
the property—Appeal by defendant—Appellate 

Court can pass decree declaring plaintiff's right 
as mortgagee (by subrogation) though he had not 
filed cross-objections]; Panchu Bania v. Anam 
Thakur, 1924 Pat 160 (160): 2 Pat 712: 1 Pat 
L R 356: 77 Ind Cas 357: 5 Pat L Tim 489 
T Where the plaintiff claims relief as against all 
defendants jointly, and his suit is dismissed as 
against some defendants only, in an appeal against 
the dismissal, the appellate Court can dismiss the 
whole suit]; Akimannessa v. Bepin Behari, (1916) 
32 Ind Cas 499 (500): 22 Cal L Jour 397: 20 
Cal W N 544 [Suit partly decreed and partly 
dismissed—Appeal by defendant—Appellate Court 
can allow plaintiff to withdraw whole suit]. See 
also Manor Shaikh v. Mahomed Ghulam Nabi, 
1928 Cal 488 (489) : 113 Ind Cas 32 [Suit for 
declaration that defendant was not entitled to draw 
water from plaintiff’s tank from certain bank— 
Suit decreed but decree also providing that de¬ 
fendant was entitled to take water from another 
bank—This was not a point raised in the case 
at all—Appeal by defendant—Appellate Court 

affirming decree of trial Court as to former part 
but expunging latter part— Held, appellate Court 
had power to do so]; Ramanadhan v. Alkonda, 
(1895) 18 Mad 500 (502): 5 Mad L Jour 197 
[Decree for redemption—Appeal by defendant— 
No appeal or cross-objection by plaintiff—Appellate 
Court can pass decree for possession in his favour 
without any liability to pay anything]: Sarada 
Sundari Dasya v. Gangadhari Saha, (1919) 52 Ind 
Cas 801 (801): 46 Cal 738 [Suit partly decreed 
and partly dismissed—Appeal by plaintiff—No 

appeal or cross-objection by defendant— Whole 

case may be remanded]. See also Gungaram Dutt 
v. Ohowdhry Junmajoy, (1877) 1 Cal L Rep 144 
(146) [Decree partly favourable to plaintiff and 
partly to defendant—Appeal by plaintiff—Remand 
by appellate Court—Second decision may be more 
favourable to defendant than former one]. 
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It is submitted that the view expressed in (c) above is correct for the 
following reasons:— 

(1) This rule is general in its terms and contains no words which 

would warrant its being restricted to cases where the appellate 
Court interferes in appellant’s favour. w 

(2) The following cases 15 out of the cases cited under (a) were 

decided under the previous Code which did not contain any 
provision corresponding to R. 33. 

(3) The cases cited under ( b) do not say that the appellate Court 

has no jurisdiction to pass a decree in R's favour in such cir¬ 
cumstances . 

In exercising the power under this rule, the Court should not lose sight 
of the other provisions of law such as the Court-Fees Act or the Limitation Act 
which are likely to be infringed by the exercise of such power. 10 Care and 
judicial discretion must, therefore, be exercised in view of all the circumstances 
of the case. 17 The following conditions should be satisfied before such power 
is exercised in favour of a party:— 

(a) The Court must be satisfied that there are good reasons for such 
party not having filed any appeal or cross-objection. 18 
(5) Interference in favour of such party must be rendered necessary 
by the conclusions to which the appellate Court comes in decid¬ 
ing the appeal.™ 

Illustration. 

A decree is passed in an administration suit dividing the estate between A and 
B, and rejecting the claim of C to be entitled to the whole estate in pre¬ 
ference to both A and B. A appeals from the decree claiming a higher 
share. C does not file any appeal or cross-objection. The appellate Court 
has no power in such appeal to enter into the question of C’s preferential 
rights. 20 


(14) See Subramanian v. Sinnammal, 1930 Mad 
HOI (805): 32 Mad L W 395: 1930 Mad W N 
798: 59 Mad L Jour 634: 53 Mad 881: 127 Ind 
Can 624 F B. 

(15) Oheda Lai v. Budullah, (1889) 11 All 
35 (38): 1888 All W N 284: 13 Ind .Tur 190; 
Apee v. Ueeranand, (1870) 2 N W P H C 44; 
Nayan Chandra v. Narayan, (1879-80) 4 Bom 
293 (294); Rayhu Nath Sinyh Manku v. Paresh- 
ram Mahta, (1883) 9 Cal 635 (636, 637): 13 
Cal L Rep 89. 

(16) Akimannessa v. Bepin Behari, (1916) 32 
Ind Cas 499 (500): 22 Cal L Jour 397: 20 
Cal W N 544; Abjal Majhi v. Intu Bepari, (1916) 
32 Ind Cas 494 (495): 22 Cal L Jour 394: 20 
Cal W N 542; Ranyam Lai v. Ohandu. (1911) 
11 Ind Cas 640 (641): 8 All L J 1111: 34 
All 32; Ra/mchandra Chowdhury v. Madhe Prasad 
Ohatterji, (1916) 36 Ind Cas 537 (539): 1918 
Pat H C C 26: 5 Pat L W 213; Manny Chit 
Pu v. Mauny Pyauny, (1917) 39 Ind Cas 380 
(380): (19161 2 U B R 144: 11 Bur L Tim 
19; Kishan Chand v. Ohani Mahomed, (1917) 
38 Ind Cas 361 (363) Cal; Shib Chander Kar 
v. Dutcken, (1918) 48 Ind Cas 78 (82): 28 
Cal L Jour 123; Official Trustee v. Charles, (1920) 
56 Ind Cas 262 (266): 1920 Pat H C C 161: 5 
Pat L Jour 828: 1 Pat L Tim 434; IUahi Baksh 
v. Javindamal, (1920) 54 Ind Cas 971 (974): 38 
Pun W R 1920: 1 Lah 396; Ramalinyam Chettiar 

C.P.C.—376 


v. Subramania Chettiar, 1927 Mad 620 (622) : 52 
Mad L Jour 612: 38 Mad L Tim 323: 25 Mad 
L W 699: 103 Ind Cas 394: 50 Mad 614; Cyan 
Sinyh v. Ata Ilusain, 1921 All 56 (57, 58): 43 
All 320: 19 All L J 83: 60 Ind Cas 817. 

(17) Ranyam Lai v. Jhandu, (1911) 11 Ind Cas 
640 (641): 8 All L J 1111: 34 All 32 F B. 

(18) Ranyam Lai v. Jhandu, (1911) 11 Ind Cas 
640 (641): 8 All L J 1111: 34 All 32 F B; 
Siibramaniam v. Sinnammal, 1925 Mad 266 (267) : 
20 Mad L W 761: 85 Ind Cas 312 [Confirmed in 
1930 Mnd 801 (804) F BJ. 

(19) Rukhya v. Mewa Lai. 1928 All 746 (750): 
26 All L J 1139: 111 Ind Cas 751. See also 
Ramalinyam Chettiar v. Subramania Chettiar, 1927 
Mnd 620 (622): 52 Mad L Jour 612: 38 Mad L 
Tim 323: 25 Mad L W 699: 103 Ind Cas 394: 
50 Mad 614 [The rule cannot ho read as giving a 
right to a respondent to urge something in his 
fnvour against another respondent which has nothing 
to do with the result of the appeal, without his 
filing an appeal or memo, of objections himself] ; 
Mauny Tin v. Ma Yu, 1930 Rang 237 (238) : 8 
Rang 480: 129 Ind Cas 524. 

(20) Mauny Tin v. Ma Yu, 1930 Rang 237 
(238): 8 Rang 480: 129 Ind Cns 524; Ma On 
Thin, v. Ma Nywe Yin, 1929 Kang 265 (267) : T 
Rang 398: 120 Ind Cns 666. 


0.41, R.33. 
Note 6. 
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SCH. 


(c) Interference must be necessary in the interests of justice, equity 
and good conscience. 21 

In Rukia v. Mewa Lai 22 the High Court of Allahabad observed that the 
rule “is restricted to cases where without disturbing the grounds upon which 
the judgment of the trial Court proceeds, the appellate Court considers that 
the decree should be modified in order to do justice to all the parties concerned 
including such as have not set the law in motionIf these remarks were 
intended to lay down that under this rule an appellate Court has no power to 
vary a decree in favour of a respondent who has not filed an appeal or cross- 
objection if it has upset the grounds upon which the lower Court’s judgment 
is based, it is submitted that the view is incorrect. 

The appellate Court cm interfere in favour of a party or z res¬ 
pondent, who has filed an appeal or cross-objection and failed therein. 

7. Power if can be exercised in favour of persons not parties to 
appeal.—The appellate Court can exercise its power under this rule in favour 
of parties to the suit who were not impleaded as parties to the appea . 
contrary view has, however, been taken in the undermentioned cases. B* 
submitted that this view is not correct as it is inconsistent with 
provisions of the rule which uses the words “respondents or parties . 

also Notes to R. 4, ante. 


Z'sSh&SSli , 57 1926 Cal 1042 (1044): 30 Cal W 
N 885: 96 Ind Cas 474; 5hatb Sandra Far v. 
Hi Jrkpn (1918) 48 Ind Cas 78 (82). *o v/Si v 
Jour 123; Official Trustee v. Charles, d 92 0) 56 
Ind Cas 262 (266): 1920 Pat H C C 161: 5 Pat 
L Jour 328: 1 Pat L Tim 434; Feroie A Ooope^ 
v Secretary of State, 1928 Lah 947 (948)Ill 
Ind Cas 692; Maharaja Bahadur f 

Singh v. Narayan Dayal, 1925 Pat 285 (287) . 4 
Pat 37: 82 Ind Cas 984; Oopal tf fc « ra /• B A 
Railway Oo, Ltd, 1933 Cal 165 (169): 56 Cal L 

Jour 285. 

Rule to be invoked only when party appealing 
to it can fairly be said to be equitably ent tied.to 
relief .—Punjab National Bank v. Vma 1J28 
Tnh (601): 9 Lah 291: 29 Pun L B 477. 

112 Ind Cas 425; JSTtwM Ram v. Balak Ram Mehar 

fSSWSt doming f 

hl^tavourrr/f^m Chandnf Chowdfcttr!/ v. Madho 

ftt’? ^2if £& 

vllUakrishnayya v. Vajrala China Veerareddr, 
1928 Mad 1144 (1146). 

(22) 1928 All 746 (750): 26 All L J 1189: 
111 Ind Cas 751. 

1231 Tehal Kaur v. Auiarnath, 1925 Lah 2 (9, 
10 17 Pun W R 1923: 79.Ind Cas 670; Shan- 

karnaraina Saralayav. Lavmx ffengsu, Ml Mad 

411: ( 130 ) tnd° Cas 764 [Independent appeals by 

S; in af resJond d e e ir?n n Sn^B appeal" can'iivoke 
R 33]. 

(1) Subbar ay alu v^apamnud, (1915) 29 Ind 

ffl .SSft': « 


chala Pillai v. Efinya ^^’220 ^28 Mad 1 ?- Jour 
694 (695): 17 Mad L Tun 220 to “ Naik , 

334; Pet**™* TiSFmS)- 1 Ma!d LW 376; 
(1914) 24 Ind Cas 924 * 1QO i All 367 

Jawahar Bano v. *58 IndCas 114; 

(368): 43 All1 85: l8 /l ^. 1 ' L l ^Mukku Ohinniah, 
Mukku Y^katararMVya v. _ L w 357: 

( 19 19 >53 Ind Cas 201 may be 

1919 Mad W N 8 L Qajcndrapal Singh, 
made parties]; Madan Lai v. J g j nd 

das, 1927 Nag 19 ( (1911) 9 Ind Cas 815 

also Ab/lu. Aziz j g com petent to make 

(816) Cal. ™ ^cond appeal 

&STJL ££ t r. rty t. Oja M 

appeal]. 

p;fl 3 

ffife a- « 

56. 

85 Ind Cas 312. 
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8. Decree against several persons—Appeal by one—Power of appel¬ 
late Court to set aside decree against all. —Where a decree is passed against 
several persons and one of them appeals against it, it is competent to the appel¬ 
late Court under this rule to set aside the decree against all of them 1 although 
such decree does not proceed on any ground common to all the persons against 
whom it is passed. 3 But this power of the appellate Court cannot be exer¬ 
cised as a matter of course and in the absence of special reasons. 3 Moreover, 
where there are several defendants and the decree imposes a separate liability 
on each of them, and one of them appeals against that part of the decree which 
concerns him, it has been held that the appellate Court cannot set aside the 
decree against all the defendants, the reason given being that in such a case 
there is really a combination of several decrees one of which alone is the sub¬ 
ject-matter of the appeal. 4 See also Note 5, ante. A contrary view, however, 
has been taken in the following cases. 5 

Where a decree is passed against two defendants, against one of whom 
it is passed on confession of judgment, and against the other, after contest, 
and the latter appeals against the decree, the appellate Court cannot set aside 
the decree in favour of the former. 6 

9. Power if can be exercised against person not party to appeal.— 

Under this rule, the appellate Court has no power to interfere to the prejudice 
of a person who was a party to the suit but who was not impleaded in the 


Note 8. 

(1) Ambika v. Perdip. (1915) 28 Ind Cas 446 
( 447 ): 19 Cal W N 233: 42 Cal 451; Sagar 
Hal v. Bhudan Sahu, (1913) 19 Ind Cas 2al 
(252) #Cul; Gaya Prasad Tcwari v. Pam Phal 
Misir, (1915) 28 Ind Cas 21 (22): 13 All L J 
246: Sunder Singh v. Krishna Mills, (1914) ^3 
Ind Cas 91 (92): 11 Pun L R 1914: 22 Pun 
\V R 1914: 63 Pun Ro 1914; Bhagtu v. Bua 
Dilta, (1912) 13 Ind Cas 957 (957): 26 Pun 1\ 
R 1912: 34 Pun L R 1912; Ram Tnhal v. Sukesh- 
war, (1916) 35 Ind Cas 547 (548) : 1 Pat L 
Jour 143; Mosham Ali v. Muloo, 1927 All 37 (37): 
48 All 551: 24 All L J 586: 94 Ind Cas 347; 

Mutnmarhi Reddiar, 1923 
Mad L W 254: 74 Ind Cas 
v. Gnpalakrishna Pillai. 1929 
Mad I, W 220: 56 Mad L 


116 Ind Cas 844; Kariam 


Onpala Ayyangar v. 

Mad 392 (402): 17 
416; Venkata rnmaier 
Mad 230 (233): 29 
Jour 255: 52 Mad 322 
Kuppuswami v. Dcsai Nuniherumal. (1912) 16 

Ind Cas 693 (694) Mad; Abinnsh Chandra llidya- 
■nulhi v. Dasarath Main. 1929 Cal 123 ( 126 ): 48 
Cal Is Jour 281: 32 Cal W N 1228: 114 Ind Cas 
84- 56 Cal 598; Chinnasami Servai v. Venkata- 
subha Valhiar. 1928 Mad 681 (681): 1928 Mad 

W N 213: 110 Ind Cas 247; Dharm Singh v. 
Bakshi. 1926 All 425 (426): 94 Ind Cas 315; 
Ajit Chaudhury v. Janak Lai Chaudhun. l-'-4 
Pat 336 (339): 1923 Pat H C C 332: 75 Ind 
Cas 946; Ambika v. Sasibara, (191j) 30 Ind (as 
868 (869): 22 Cal L Jour 61; Debmdra ha ray an 
Singh v. Narandra Narayan Singh. (1920) ->4 

Ind Cas 636 (641): 30 Cal L Jour 417: 24 Cal 
W N 110; Tulsi Raul v. Nabi llux. (1916) 32 
Ind Cas 193 (194) Cal; Somasundaram Chettuir 

v. Vaithilinna Mudaliar , (1917) 41 Ind Cas 546 
(551): 6 Mad L W 253: 40 Mad 846; Ram 
Tnhal v. Sukesivar, (1916) 35 Ind Cas 547 
(548): 1 Pat L Jour 143 {Decree aeninst several 
defendants—One of them ex parte —Appeal by one 
—Appellate Court can set aside decree against all]. 
See also Raghava Ayyangar v. Irula Thevan. 1926 
Mad 974 (975): 51 Mad L Jour 211: 24 Mad L 
W 292: 97 Ind Cas 346: 1926 Mad W N 761. 


(2) Peria Krishnaswami Naik v. Aiyappa Naik, 
(1914) 24 Ind Cas 924 (925, 926): 1 Mad L W 
376. 

(3) Piare Lai v. Mt Saraswati, (1930) 123 

Ind Cas 381 All: 1930 Notes 12 (d) : 1930 All 
L J 1298; Munuwar Ali v. JngmUan Ram, 1927 
All 177 (178): 99 Ind Cas 280; Yadorao v. 

Chanda Das, 1927 Nag 196 (197): 101 Ind Cas 
255; Gokal Chand v. Uukam Chand, (1916) 34 
Ind Cas 714 (716): 1916 Pun L R 154: 109 
Pun W R 1916: 70, 71 Pun Re 1917. Sec also 
Sham Lai v. Sohnu Shah. (1911) 9 Ind Cas 
742 (742) : 14 Pun W R 1911: 98 Pun L R 1911. 

(4) Gayan Singh v. Atahussain, 1921 All 

56 (57, 58): 43 All 320: 19 All h J 83: 60 
Ind Cas 817; Venkatakrishnayn v. China Veera- 
reddi, 1928 Mad 1144 (1146); Maliendra Nath 

Kainilya v. Khetra Mohan Bern, 1928 Cal 593 
(595): 109 Ind Cas 247: 55 Cal 1193; Rama- 
chandra Mallayya v. Narayana Hegade, (1917) 
42 Ind Cas 972 (973, 974, 975) : 1917 Mad W N 
808 : 22 Mad I, Tim 480: 7 Mad L W 10; Ras- 
mat Ali v. Asabali. (1917) 38 Ind Cas 140 (141) 
Cal; Bahkt Bahadur v. Kishun Narain, (1913) 
18 Ind Cas 543 (544) All; Mayandi Chetty v. 
Thirumnlai Ayyangar, (1915) 31 Ind Cas 986 
(987) Mad; Malyala Surayya v. Venkata Kumara 
Mahipathi Surya Ran, 1925 Mad 771 (774): 48 
Mad L Jour 577: 88 Ind Cns 99: 22 Mad L W 
376: 1925 Mad W N 730. 

(5) Mukku Venkataramayya v. Mnkkn Chinniah, 
(1919) 53 Ind Cas 201 (202): 10 Mad L W 
357: 1919 Mad W N 807; Samar Singh v. Mt 
Prcmadi Kurr. 1925 Pat 40 (42): 3 Pat 327: 
5 Pat I, Tim 21: 1924 Pat II C C 105: 79 Ind 
Cas 794. 

(6) Fateh Muhammad v. Fateh Muhammad 
Khan. (1913) 18 Ind Cas 758 (760): 80 Pun I. 
R 1913: 109 Pun W R 1913. 


0.41, B 33, 
Notes 
8—9. 
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appeal. 1 The decisions to the contrary are, it is submitted, not correct. 2 See 
also Notes to R. 4, ante. 

10. Addition of parties in appeal.— See also 0. 41, R. 20 and the 
notes thereunder. It has been held that the appellate Court has power under 
R. 33 to add parties to the appeal. 1 But the power must be exercised very 
sparingly. 2 

11- Illustration to the rule. —The illustration to the rule indicates a 
type of cases for which provision is intended to be made. 1 But it is not 
exhaustive of the classes of cases to which the rule applies, and does not res¬ 
trict the scope of the rule. 2 Thus though the illustration contemplates that 
the person on whose favour the appellate Court interferes is a party to the 
appeal and that there is interference in favour of the appellant, these two con¬ 
ditions are not essential for the applicability of the rule. See Notes 6 and 7, 


12. Proviso. —The proviso to the rule was added by Act, IX of 1922. 
Its effect is that the appellate Court cannot make an order for compensatory 
costs under S. 35-A where the trial Court has refused to do so. See also 
Note 3 to S. 35-A, amte. 


13. Limitation .—A sues B for Rs. 1,000. The claim is decreed for 
Rs. 600. A appeals from the dismissal of his suit for the balance. It is com¬ 
petent. to the appellate Court to dismiss his whole suit if it comes to the 


Note 9. 

(1) Mathewson v. Ram Kanai Singh, (1912) 

16 Ind Cas 387 (388) Cal; Niazuddin v. Abdul 
Aziz, (1909) 2 Ind Cas 552 (552): 6 All L J 
643: 31 All 521; Intu Meah v. Dar Baksh Bha- 
yan, (1911) 10 Ind Cas 275 (276): 15 Cal W 
N 798: 14 Cal L Jour 42; Dwga Oharan Bose 
v. Lakhi Narain Bera, (1918) 47 Ind Cas 917 
(919) Cal; Ali Sarkar v. Manikjan Bibi, (1918) 
43 Ind Cas 728 (729) Cal; Madan Lai v. Gajcn - 
drapal Singh, 1929 All 243 (244): 1929 All L J 
344: 116 Ind Cas 436: 51 All 575; Snbramania 
Ohettiar v. Chinnammal, 1925 Mad 266 (267, 

268): 20 Mad L W 761: 85 Ind Cas 312; Bhag- 
want Datt v. Rajab Chaudry, (1915) 27 Ind Cas 
804 (805): 13 All L J 136; Durga Oharan Bose 
v. Lakshi Narain Bera, (1913) 47 Ind Cas 

917 (919) Cal. See also Mannindra Chandra 

Nandi v. Bhagabati Devi Chaudurani, 1926 Cal 
335 (336): 30 Cal W N 45: 90 Ind Cas 986 
[Appellate Court cannot vary doirco against res¬ 
pondent against whom appeal had abated]; Jlahi 
Baksh v. Jrrindrti Mai. (1920) 54 Ind Cas 971 
(973): 38 Pun W R 1920: 1 Lah 396 [Cross- 
ob'nrtion against co-defendant who was not party 
to'appeal, not allowed]; Saktiprasanna Bhalta- 
charya v. Nalin Ranjan Bhai'a:huryn, 1931 Cal 
738 (739, 740): 58 Cal 923: 133 Ind Cas 1/7, 
(Do.). See also Chokkalingam Chetty Slla l 
Atchi, 1925 Rang 108 (110): 2 Rang 541: 3 
Bur L Jour 259: 84 Ind Cas 522 [binding of 
lower Court not to be reversed in absence of neces¬ 
sary parlies]; Bankey Lai v.^Natha Ram, 19£J 
All 195 (196): 107 Ind Cas 569 [No decree to be 
passed against a pro forma party] ; Ghannu Mai 
v. Sant Das, (1913) 18 Ind Ca» »27 (327). 
91 Pun L R 1913: 67 Pun W R 1913. 

(2) Bejoy Kumar Sen v. Kusum Kumari Debt., 
1929 Cal 315 (317): 33 Cal W N 221; Bhutnath 
v. Sashimukhi, 1926 Cal 1042 (1044) : 30 Cal 
W N M85: 96 Ind Cas 474 fObUer]- See also 
Rrbnlla Babu Rcddi v. Dodla Rami Reddi, (1915) 
31 Ind Cas 978 (978, 979) Mad. 


Note 10. 

(1) Probhat Chandra v. Gopal Chandra, 1922 
Cal 398 (399): 49 Cal 379: 69 Ind Cas 981; 
Rebala Babu Reddi v. Dodla Rami Reddi, (1915) 
31 Ind Cas 978 (978) Mad; Ma On Thin v. 
Ma Ngwe Tin, 1929 Rang 265 (267): 7 Ran? 
398: 120 Ind Cas 666 [But compare Maharaja 
Sahib of Faridkote State v. Kanshi Ram, 1926 
Lah 499 (500): 8 Lah L Jour 333: 97 Ind 
Cas 338: 27 Pun L R 576: 8 .Lah 161]. See 
also Dipan Rai v. Kapil Deo Singh, 1932 All 120 
(121): 1931 All L J 1004: 135 Ind Cas 553 
[Held, that even assuming an appellate Court had 
jurisdiction under R 33 to add a party for the 
purpose of passing a decree against him, it had 
not exercised its discretion properly in this case 
—Compare 1927 P C 252 (256)]. 

(2) Feroze A Cooper v. Secretary of State, 1928 
Lah 947 (948): 111 Ind Cas 692. 

Note 11. 

(1) See Report of the Special Committee. See also 
Rangam Lai v. Jhandu, (1911) 11 Ind Cas 640 
(641): 8 All L J 1111: 34 All 32 F B; Qokal 
Ohand v. Hukam Chand, t19J6) 34 Ind Cas 714 
(715): 109 Pun W N 1916: 154 Pun L R 1916: 
70, 71 Pun Re 1917; Ramalingam v. Snbramania, 
1927 Mad 620 (622): 52 Mad L Jour 612: 38 
Mad L Tim 323: 25 Mad L W 699: 103 Ind 
Cas 394: 50 Mad 614. 

(2) Peria Krishnasami v. Ayyappa, (1914) 24 
Ind Cas 924 (926): 1 Mad L W 376; Mulku 
Venkataramayya v. Mukku Ohinniah, ( 19 1 9) 5.5 
Ind Cas 201 (202): 10 Mad L W 357: 1919 Mad 
W N 807; Bhutnath Deb v. Shashimukhi Brahmani, 
1926 Cal 1042 (1044): 30 Cal W N 885: 96 
Ind Cas 474; Snbramania Chettiar v. Sinn/mma*. 
1930 Mad 801 (804): 32 Mad L W 395: 1930 
Mad W N 798: 59 Mad L Jonr 631: 53 Mad 
881: 127 Ind Cas 624. 
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conclusion that it is time barred. 1 But it has been held that if the appellate 
Court is not in a position to reject the whole claim, as for instance, where the 
defendant has confessed judgment as to a part of the claim, the appellate Court 
should not dismiss even that part of the claim which is the subject-matter of 
appeal. 2 The reason given is that the obligation to dismiss a suit as time 
barred under S. 3 of the Limitation Act arises only when the appellate Court 
is in a position to dismiss the whole claim. 3 

When a suit is decreed partially and the plaintiff appeals against the 
disallowance of the balance of his claim, the entire decree is imperilled because 
the appellate Court can in such appeal dismiss the whole suit and hence limita¬ 
tion for execution of the decree runs from the date of the appellate decree. 4 
When a decree imposes a separate liability on each of the several defendants, 
and one of them appeals against that portion of the decree which affects him, 
is limitation postponed under Art. 182, Cl. (2), oven for the execution of the 
decrees against the other defendant. On this question there is a conflict of 
decisions, some cases holding that time runs from the appellate decree 5 and 
others lidding that time runs from the lower Court’s decree. 6 

14. Res judicata .—A sues B and C in the alternative for a certain 
sum of money. The suit is decreed against B and dismissed against C. B 
appeals making A and C respondents. The appellate Court sets aside the 
decree against B. It can at the same time pass a decree against C. But its 
failure to do so does not operate as res judicata under 8. 11, Explanation 5, 
because it was not obligatory but only discretionary on the part of the appel¬ 
late Court to grant relief to A. 1 (See S. 11. Note 25.) Similarly, the failure 
of A to ask for relief being granted to him under R. 83 does not operate as 
res judicata under S. 11, Explanation 4. 2 

Where a defendant appeals as to a part of the decree against him it 
has been held by the Madras High Court in the undermentioned case 3 that he 
is precluded by res judicata from urging in support of his appeal a point which 
goes to the root of the whole decree including the portion of it from which he 
has not appealed. It is submitted that this decision is inconsistent with the 
Full Bench decision of the same High Court in Panchanada v. Vythinatha* and 
other cases cited in S. 11, Note 29, Foot-note 10. Further the decision seems to 
overlook the provisions of the present rule which enable the appellate Court to 


Note 13. 

(1) Onnrthdns v. Ml Nimbi, (1912) 17 In-' Cf.s 
638 (639) : 8 Nng L R 174'. 

(2) TTukam fiinyh v. fihahao Din, (1918) 44 

Tnd Cns 890 (891): 14 Pun W R 1918: f'hidam- 
bara Bfudatinr v. Krishnaswami Pillai. (1915) 28 
Tnd Cas 221 (228): 28 Mad L Jour 285: 2 

Mad L W 241: 39 Mad 365. 

(3) Kandaswami Chcdy v. Annamalai Chrtnj, 
(1905) 28 Mad 67 (68): 15 Mad L Jour 402. 

(4) Panchu Banin v. Anand ThaJcur, 192 1 Pat 
160 (161): 2 Pat 712: 1 Pat L R (Civ) 356: 77 
Ind Cas 357: 5 Pat L Tim 489. 

(5) Somar Sinfjh v. Prcmdei Kuer, 1925 Pat 
40 (42, 43): 3 Pat 327: 5 Pat L Tim 21: 1924 


Pat II C C 105: 79 Ind Cas 794. 

(6) Oayan Singh v. Ata TTusain, 1921 All 
56 (58): 43 AU 320: 19 All L J 63: 60 Ind 
Cas 817. 

Note 14. 

(1) Sarat Chandra v. Khararca Hfczcfuln, 
(1917) 42 Ind Cas 548 (549) Cal. 

(2) Sarat Chandra v. Khararca Mezcjula , 

(1917) 42 Ind Cas 548 (549, 555) Cal. 

(3) Pirhai Koonar v. Narattimha Kama Ayyar , 

Mail 471 <472 473): 58 Mad L Jour 

343: 31 Mad L W 832: 125 Ind Cas 247. 

(4) (1906) 29 Mad 333 (335): 16 Mad L Jour 
63 F 13. 


0.41, R.33, 
Notes 
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reverse the whole decree though the appeal is as to a part of the decree alone. 
{See Note 5.) . ' » »* 

15. Remand.— See 52 Ind.-Cas.' 80Incited in N. 6, Foot-note 14. above. 

16. Second Appeal.—A sues B and C. The suit is decreed against 
B , but dismissed against C. B appeals from the decree but A does not file 
any appeal or cross-objections. B’s appeal is allowed,,and A’s entire suit is, 
therefore, dismissed. A files a second appeal impleading B and C as respond¬ 
ents. He is not entitled to file a second appeal against C because to allow 
him to do so would be to allow him to prefer an appeal directly to the High 
Court from the decision of the trial Court. 1 The decisions to the contrary 2 
are not good law in view of the Privy Council case mentioned below. 3 

A sues for Rs. 1,000. The trial Court passes a decree for Rs. 600. 
The defendant appeals but A does not file any appeal or cross-objection. The 
defendant’s appeal is allowed and A’s suit is dismissed in its entirety. A 
files a second appeal. He cannot contend in the second appeal that his whole 
suit should be decreed. The utmost he can claim is the restoration of the tnai 

Court’s decree. 4 The authorities to the contrary* are not hw 
arc opposed to the Privy Council decision in Nobinclwndra v. ChndmUM 
But wf ore the omission to grant a relief is due to a mere slip of the pen, » 
can be decreed on further appeal, though no appeal was preferred against th 

decree of the first Court. 7 . 

The mere fact that a decree might have been passed in favour 0 ® 
party to the suit who was not impleaded as a party to the appeal does n t 

1 constructively . p.rt, to the .p,«a » . « 


an or 


Note 16. 

(1) Punjab National Bank v. Vma Dutta, 1928 

f b hid i “ « 

' 22 >‘ Rim Kauai (1912) 16 Ind Cas 387 (388) 

J 0 £S 

!Tl'68f?9 M.7'435 : MC- 1926 

r d U Cal T Jour 67 ? 28 Bom B R 1391^31 

H O C 249 82' Ind Cas 600; Yusuf 

Tma^Brl v. C w|nV q ra. (1921) 59 Ind Cas 
28 (799) : 10 L B R l* 1 - 

( 2, Kami 

55 (555): 23 All L • grishnier v. 

46: 88 Ind Cas 438: 47 All^^ 366 (367): 

S°MaTw N 640? 8 Mad L Tim 377. 

( 3) 3 L Oudh a w N ,e 56^49 

discs, 1926 P C 34 ( 1926 Mad W N 

lad 435: 94 Ind Cas J 67 - / 9 ^ 84; 4 4 Cal 
95: 24 Mad L W 115. 53 1 a PP j w N 1: 
, Jour 67: 28 Bom L R l«i. 


51 Mad L Jour 570 P C. 

< 4 ) »obin Ohandra v f ar^r Madhiab, UV * 

P c 148 <I 49 ) U 24 Cal L Jour 509: 21 Cal 
18 Bom L R 1022 . 24 Mad L Tim 

W N 97: 31 Mad ^ jour . w N 565: 

= £ Cat 1 P C Se. aho Ht.lam Mvk J. Shahda 
D(. 1l918) « Ind Cas 890 (891): 14 Pun W 

R 1918. 

,r\ Kidar Singh v. Oanesh, (1917) 42 Ind 
„ ( 5 L? 4 Oudh L J 532; Jfan Han v. 

r a3 H A L FiL, 1926 Rang 172 (175): 4 Rang 
no- 97 Ind Cas 876; Bishen ^xnghv. Nathr^ 
? 1909 ) 4 Ind Cas 892 (893): 93 Pun W » 
1909: 83 Pun L R 1909. 

( 6 ) 1916 P C 148 (149): 44 Cal 1 : 14 f) 
t T 1199- 18 Bom L R 1022: 24 Cal Li Jour 509- 
21 Cal W N 97: 31 Mad L Jour 886 : 20 Mad 
B Tim 430: 5 Mad L W 452: (1916) 2 Mad W 
N 565: 36 Ind Cas 1 P C. 

(7) Bishen Singh v. Vnfhu (l909) 4 1^* 
892 (893): 93 Pun W R 1909. 83 Pnn 

1909. 

( 8 ) Eaviam Euppuswami v - 

m<d, (1912) 16 Ind Cas 693 (694) Mad. 

(9) Sobharam v. Ram Praaod, 1929 Nag 63 
(63): 117 Ind Caa 280: 26 Nag L R 44. 
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The refusal to take action under R. 33 in the exercise of its discretion by a 
lower appellate Court is not an error of law within S. 100 so as to sustain a 
second appeal. 10 

17. Privy Council Appeal . — A sues B and C. The claim is decreed 
against B, dismissed against C. B appeals to the High Court but A does not 
file any appeal or cross-objections. R's appeal is allowed. A appeals to the 
Privy Council impleading both B and C. His appeal against C is not maintain¬ 
able because it amounts to a direct appeal to the Privy Council from the decree 
of the trial Court which is not allowed under the law. 1 

18. Revision. —Where an appellate Court refuses to interfere in 
favour of a respondent on the ground that it has no jurisdiction to do so in 
the absence of cross-objections, it fails to exercise a jurisdiction vested in it 
by law within S. 115. 1 It has been held that no revision lies against an order 
refusing to add certain persons as parties to the appeal, as such an order is 
interlocutory in its nature. 2 


R. 34. [S. 576.] Where the appeal is heard by more 

Judges than one, any Judge dissenting from 
corded. ent t0 * e re the judgment of the Court shall state in 

writing the decision or order which he thinks 
should be passed on the appeal, and he may state his reasons for 
the same. 

[1877—S. 576; 1859—S. 359.] 

Decree in Appeal. 

R. 35. [S. 579.] (1) The decree of the 
of decree nd contents Appellate Court shall bear date the day on 

which the judgment was pronounced. 

(2) The decree shall contain the number of the appeal, 
the names and descriptions of the appellant and respondent, and 
a clear specification of the relief granted or other adjudication 
made. 


(3) The decree shall also state the amount of costs incur¬ 
red in the appeal, and by whom, or out of what property , and 

in what proportions such costs and the costs in the suit are to 
be paid. 


(10) Narasimham v. Narasxnga Rao, 1930 Mad 
707 (707) : 123 Ind Cas 39. See also Umrao 
.Singh v. Kanwal, 1933 All 113 (114): 141 Ind 
Can 15. 


Note 17. 

(1) Mahomed Khaleef Shirazi and Sons v. L 
Tanneries Lyonnaieea, 1926 P C 34 (35): 3 Out 

w a N J> 08: 49 Mad 485: 94 Ind Cas 767: 191 
Mad W N 495: 24 Mad L W 115: 58 Ind Aj 


n‘i : Jr 4 v Cftl L Jour 67: 28 Pom L R 1391- 31 
Cal W N 1: 51 Mad L Jour 570 (P C). 

Note 18. 

V - Horngana Nambudri 
M913) 21 Ind Caa 767 (768): 1913 Mad W N 

*2) Rehahf It'uldv v Dndln n 

•1915) 31 Ind Cas 978 (978) JUd. 


0.41, R.3& 
Notes 
16—18. 


0.41, R34- 


0 41, R.35. 
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(4) The decree shall be signed and dated by the Judge or 
Judges who passed it: 1 

Provided that where there are more Judges than one 

and there is a difference of opinion among 
judge dissenting them, it shall not be necessary for any Judge 

from judgment need ’ „ ,, i. 

dissenting from the judgment of the Court to 


not sign decree. 

sign the decree. 
[1877—S. 579; 1859—S. 360.] 


Local Amendment. 


LAHORE. 

Add the following as a proviso to R. 35 (4):— 

Provided also in the case of the High Court, that in the absence of a Judge who 
passed a decree, or one or more Judges who passed a decree, either the 
Registrar or the Deputy Registrar of the Court shall sign the decree on 
behalf of such absent Judge or Judges; but that neither the Registrar nor 
the Deputy Registrar shall sign such decree on behalf of a Judge who 
dissented from the judgment of the Court. i 

Synopsis. 


1. Date of decree. 

2. Specification of relief. 

3. Costs. 

4 Decree in appeal supersedes that of 
the lower Court. 


5. Court-fee. 

6. Chartered High Courts. 

7 Form of appellate decree—See App. G» 
Form No. 9. 


Amendment of appellate decree. See Note 4, F.-N. (1). 


1. Date of decree.—Under this rule, the date which the appellate 
decree shall bear is the date on which the judgment was delivered. Hence, 
l he date of the decree for purposes of limitation for filing a second appeal is 
the date on which the judgment is delivered. 1 Compare 0. 20, R. 7, ante. 


2. Specification of relief.—The rule requires that the appellate 
decree must contain a clear specification of the relief granted. But where the 
decree did not specify the sum due to the appellant except by reference to the 
judgment and decree of the lower Court, it was held, that though the decree 
was informal, as the amount due to the decree-holder was ascertainable from 
the record, it was capable of execution, and execution should be allowed as a 
matter of equity, the defect in the decree being due to the mistake of the 
officers of the Court. 1 As to the construction of appellate decrees, see the 

undermentioned cases. 2 


Order 41, Rule SB—Note 1. 

(1) Barbati v. Bhola, (1890) 12 All 79 (81): 
1890 All W N 25. 

Note 2. % „ 

(1) Jawahir Mat v. Eistur Ohand, (1891) 18 
All 948 (844, 845): 1891 All W N 119. 


(2) Srinivasa v. Yamunabhai (1905) 29 Mad 
84 (86): 16 Mad L Jour 50 [Decree omitting to 
reserve rights of prior mortgages admitted &y 
the parties to the suit—Decree should be coj- 
strued with reference to the admission]; 
Srinivasappa v. Krishnappa HegcU, 

177 (179) [High Court awarding plaintiffs claim 
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ibiji'.v ?3-.o *5 ee-, generally S. 35 and the notes thereon. The appel- 

jjatedecree mpst-provide for the costs of the appeal as well as of the suit. 1 As 
regards the costs of the appeal, the appellate decree must state the amount of 
costs incurred by either party in the appellate Court. A party cannot recover 
/imy.sum as costs of the appeal if it is not entered in the decree. 2 But the 
amount 3 or particulars 4 of the costs incurred in the lower Court need not be 
specified in the appellate decree and the same may be ascertained from the 
lower Court's decree. 5 

f' '• • v 

The appellate Court must finally determine by which of the parties the 
costs are to be paid: it cannot declare that the costs shall be borne by the party 
’ who will be unsuccessful in a suit to be hereafter brought. 6 

The appellate Court can deprive a successful party of his costs for suffi¬ 
cient reasons. Thus where a decree is confirmed on grounds wholly different 
from those on which it was based by the lower Court, the appeal may be dis- 
• missed without costs. 7 • . •• 

: 4. Decree in appeal supersedes that of the lower Court. —See S. 38 

■ Note 5 and S. 148, Note 9 and the undermentioned case. 1 

• 0 * • * \ 

5. . Court-fee. —S. 33 of the Code provides, that after judgment a 
.decree shall follow. In the undermentioned case 1 it was held by Oldfield, J., 

( that even after the disposal of the appeal and pending the preparation of a 
decree, a Court had power to direct the plaintiff-appellant to correct the valua¬ 
tion and to pay additional Court-fee. The reason given was that the collection 


with costa throughout must bo understood as re¬ 
ferring to the claim as stated in tho plaint and 
not to the claim described, according to tho usage 
of tho office, by the officials of the Court at the 
hoad of tho paper book of the appeal); Ilurce 
Kishore Roy v. Kali Kishore Sein, (1867) 8 Suth 
W R 114 (115) [There is good deal of distinc¬ 
tion between appellate decree simply reversing 
decree of lower Court and decree which, reversing 
that decision, goes on to record judgment for the 
other party]; Afussamat Beebee Toyboon v. Maho¬ 
med Wafid, (1872) 2 Cal L Rep 504 (506) 

.[Reversal of decree by appellate Court implies 
an order setting aside all that has been done 
under orders contradictory of the final order in 
tho suit]. 

* 9 ' 

Note 3. 

(1) See Saikh Mahomed llnssecroollnh Chovdhrii 
v. Ram Kant Choudhry, (1871) 16 Suth W R 
266 (267). 

(2) Mathradasa Ramdas v. The Secretary of 
State for India, (1912) IS I ml Cns 82 K < 8-j<.t) : 
5 Sind L R 254: S'it bo Krixto Mookerjee v. Parbutty 
Churn Bhutlacharjee. (1870) 13 Suth W R 23 
<23. 24). But compare Mirza Mehdi Beg v. 
ZeUal Thakoor, (1871) 15 Suth W R 530 (530). 

• • 

•• (3) Rajkri/thno S'in a h v. Pranoda Dabee , (1874) 
21 Suth W R 74 (74). 

(4) Afothura Afohun v. Hury Kishore , (1872) 

' 18 Suth W R 286 (286). 


(7) G F Fischer v. Kamald Naickcr % (1860) 8 
Moo Ind App 170 (192): 3 Suth W R P C 
33: 1 Suth 395: 1 Sar 733 P C. 


Note 4. 

(1) Viraragava Ayyangar v. Ponnammoi, • (1900) 
23 Mad 60 (67): 9 Mad L Jour 284 [Appellate 
decree is the only executable decree]. 

Decree to be amended 1 b the appellate de¬ 
cree and appellate Court alone can amend.— 

Pichuvayyangar v. Seshayyangar, (1894) 18 Mad 
214 (216): 5 Mad L Jour 39 F B; Bhanur 

Shankar v. Raghunathram, (1865) 2 Bom H C R 
A C J 101; Ramcshwar v. Bhabha Sundary, 
(1910) 5 Ind Cas 304 (304): 11 Cal L Jour 
81; Vythilinga v. Vijayathainmal, (1882) 6 Mad 
43 (46, 47): 6 Ind Jur 516 [Appeal withdrawn 
—Lower Court’s docreo is the executable decree] ; 
Jlingan Khan v. Oanga Pershad , (1867) 1 All 
293 (295): 1 Ind Jur 410, (Do.): 1895 Pun 
Re No 10 [Time fixed for performance of act 
directed by decree runs from appellate decree]; 
Thudayan v. Veludayan, (1869-70) 5 Mad H 0 R 
21.> (223). (Do.): Lai Divarulcu Das v. Burma 

Railways Go, (1921) 62 Ind Cas 299 (302) • 
10 L B R 280: 13 Bur L Tim 173 [Appellate 
decree should embody so much of tho lower Court’s 
decree as it is intended to affirm, so as to avoid 
the necessity of reference to the superseded decreel; 

?au* n fS?; Y ^P tdeep SiH0h ’ (187R) L R H Ch D 

Ml) referred to in 56 Ind Cas 
-8.{. [ Decree ninbiiruotis—Execufimr Court . mo 

construe it with reference to pleadings]. 


(5) Raghu v. Rajendra, (1909) 5 Ind Cas 342 
«4B48): 14 Cal W N 656; 11 Cal L Jour 207. 


(8) Kaahee Ohunder v. Bungshec 
< 1875) 23 Suth W R 89 (90). 

C.P.C.—377 


Bud dun, 


Note 5. 

(1) Afahadei v. Ram Klshen, (1885) 
(534); 1885 All W N 140 [Muhmood, 


7 All 528 
J contra]. 


0.41, B,36, 
Notes 

, 3 - 5 . 
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041,R35, of Cotfrt-f ees was no part of a Judge’s functions in the trial of a suit which 
Notes can be said to have ceased with its determination, and that the Court-Fees Act 
5 —7. fixes tfo time for the collection of Court-fees. ,l “ 

6. Chartered High Courts.—This rule does not apply to Chartered 
JTigh (poul’ts in the exercise of their appellate jursdiction. (See 0. 49, R. 3.) 

. 7. • Form of appellate decree.— -See Appendix Gr, Form No. 9. 


0.41, E.36. 


•i i* 

* • • • • 

Copies of judgment 
and decree to be fur¬ 
nished to parties. 


R. 36. [S. 580.] Certified copies of the 
judgment and decree in appeal shall be fur¬ 
nished to the parties on application to the 
Appellate Court and at their expense. 


1 [1877—S. 580; 1859—S. 360.] 


0.41, R.37. R. 37. [S. 581.] A copy of the judgment and of the 

decree, certified by the Appellate Court or such 

Certified copy of officer as it appoints in this behalf, shall be 
decree to he sent to sen f- fa e c our t which passed the decree 

Court whose decree 

appealed from. appealed from and shall be filed with tne 

original proceedings in the suit, and an entry 
of the judgment of the Appellate Court shall be made in the 
register of civil suits. — 

[ 18 77—S. 581; 1859—S. 361.] 

Local Amendments. 


ALLAHABAD. 

f 

Add the following as B. 38:— 

“38. (1) An address for service filed under 0. 7, E. 19, or 0. 8, B. 11, or 

subsequently altered under 0. 7, E. 24, or 0. 8, B. 12, shall.hold gooff 
during all appellate proceedings arising out of the original suit' or petition. 

(2) Every memorandum of appeal shall state the addresses for service given 
by the opposite parties in the Court below, and notices and processes shall 
issue from the appellate Court to such addresses. 

(3) Eules 21, 22, 23 and 24 of O. 7 shall apply, so far as may be, to appellate 
proceedings.” 


BOMBAY. 


i r 


The following shall be added as B. 38 in 0. 41: 

“38. (1) An address for service filed under O. 7, B. 19, or 0. 8, B. 11, sub- 

. sequently altered under 0. 7, B„ 24, or O. 8, 
Address for service R lg ghall ho]d good during all appellate proceed- 

filed to hold good during . ar j sillg 0 ut of the original suit or petition, 

■ appellate proceedings. - /*»\ 


4-n omr 


(2) Every memorandum of appeal shall state the addresses for ’service given 
by the opposite parties in the Court below and notices and processes shall 
issue from the appellate Court to such addresses. ' •'* " " -3 • 
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(3) Buies 22, 23 and 24 of O. 7 shall apply, so far as may be, to appellate 
• proceedings. ” 


LAHORE. J 

% • • • 

The following shall be added as R. 38 in O. 41:— 

' - “38. (1) An address for service filed under O. 7, R. 19, or O. 8, R. 11, or 

subsequently altered under O. 7, R. 24, or O. 8, R. 12, shall hold good 
during all appellate proceedings arising out of the original suit or petition. 


(2) Every memorandum of appeal shall state the addresses for service given 
by the opposite parties in the Court below and notices and processes shall 
issue from the appellate Court to such addresses. 

(3) Rules 21, 22, 23, 24 and 25 of O. 7 shall apply, so far as may be, to 

appellate proceedings. * ’ 


MADRAS. 

After O. 41 insert the following as Orders 41-A and 41-B:— 


ORDER XLI-A. 


Notice Fee, etc., to ac¬ 
company appeal memo. 


Appeals to the High Court from Original Decrees of Subordinate Courts. 

1. The rules contained in O. 41 shall apply to appeals in the High Court of 
Modifications in first Judicature at Madras with the modifications con- 
appeals to High Court. tained in this order. 

2 (1) The memorandum of appeal shall be accompanied by the. prescribed fees 

for service of notice of appeal and the receipt of 
the accountant of the Court for the sum prescribed 
by the rules of Court. 

(2) Notwithstanding anything contained in R. 22 of 0. 41 the period pre¬ 
scribed for entry of appearance by the respondent 
Time for respondent’s and filing by him of memorandum of cross-objec- 
appearance. tions, if any, shall, unless otherwise ordered, be 

thirty days from the service of notice upon him. 

S. (1) If the respondent intends to appear and defend the appeal he shall within 

Appearance to be tiled P 6 " 011 s P Mi " ed * n the ° f W* 1 

bv respondent an appearance by filing m Court a memorandum 

y p of appearance. 


(2) If a respondent fails to enter an appearance within the time and in the 

manner provided by the sub-rule above, he shall 
Penalty for default. not be allowed to translate or print any part of the 

record: 

Provided that a respondent may apply by petition for further time, and the 

Court may thereupon make such order as it thinks 
Petition for enlarge- fit. The application shall be supported by evidence 
ment of time and proce- to be given on affidavit as to the reason for the 
dure thereon. applicant’s default, and notice thereof shall be 

given to (he. appellant and all parties who have 
entered an appearance. Unless otherwise ordered the applicant shall pay 
the costs of all parties appearing upon the application. 

4. (1) The memorandum of appeal and the memorandum of appearance shall 

state an address for service within the City of 

Address for service. Madras at which 8ervice of a,1 .v n °tice, order or 

process may be made on the. party filing such 
memorandum. 

(2) If a party appears in person, the address for service may be within the 
When party appears in local limits of the jurisdiction of the Court from 
person. whose decree the appeal is preferred: 


041. B37. 
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SchI 


d&li K.S7. 


.. 


Provided that if Such party .subsequently' appears by a -pleader!lift shjril state in 

the vakalat an address for service within the 
When by pleader. City of Madras, and shall give notice thereof to 

. each party who has appeared. 

• a- r oJ :"fu r.-^’/rcHol 


5. 


6 . 


7. 


on ■ 


?T 


(3) If a party appears by a 1 pleader, his address for service.shall be that of his 
Service at pleader’s pleader, and all notices to the party shall be 
address. served on his pleader at that address. 


o\ 


The Court may direct that service of a notice of appeal or other' notice or 

process shall be made by sending. .$he same in a 
Service by registered registered cover prepaid for acknowledgment and 
post. addressed to the address for service of the party 

to be served which has been died by him in the 
lower Court: Provided that, after a party has given notice of ah 'address 
for service in accordance with R. 4, service of, any notice or process shall 
be made at such address. 


All notices and process, other than a notice of appeal, shall be sufficiently 

served if left by a party or his pleader, or by a 
person employed by the pleader, or by an officer 
of the Court, between the hours of 11 a.m. and 
5 p.m. at the address for service of the party to 
be served. }• 


9 • 

Mode of service of 
notices and process other 
than notice of appeal. 


Notices which may be served by a party or his pleader under R. 6, or which 

are sent from the office of the Registrar may, unless 
Service when to be by the Court otherwise directs, be sent by registered 
registered post. post; and the time at which the notice so posted 

would be delivered in the ordinary course of post 
shall be considered as the time of service thereof and the posting thereof 
shall be a sufficient service. 


Notice to respondents 
appearing separately. 


List of cases in which 
notice is to be issued. 


10 . 


8. If there are several respondents, and all 
do not appear by the same pleader, they shall give 
notice of appearance to such of the other respon¬ 
dents as appear separately. 

9. A list of all cases in which notice is to be 
issued to the respondent shall be affixed to the 
Court notice board after the case has been 
registered. 

(1) If upon a case being called on for hearing by the Court, it appears 

’ that the record has not been translated and print¬ 

ed in accordance with the rules of Court, the Court 
may hear the appeal or dismiss it, or may adjourn 
the. hearing and direct the party in default to pay 
costs, or may make such orde^ as it thinks fit. 

(2) If the Court proceeds to hear the appeal, it may refuse to read or refer 
to any part of the record which is not included in the printed papers. 

11. When costs are awarded, unless the Court otherwise orders, the costs of a 

party appearing upon any application before the 

Cost of application and Registrar or the Court shall be Rs. 15, and the 
of adjournment. costs of appearing when the appeal is in the daily 

causfe list for final hearing and is adjourned shall be 
■Rs. 30. At the request of any party, the Registrar shall cause the order 
to be drawn up and the said cost to be inserted therein. 


Procedure where re¬ 
cord not translated and 
printed before hearing. 
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Memorandum .of Objections. 


12 . 


IS. 


14. 


objections when to be 
filed. , . 

t % • 

Prescribed fee for 
service. 


1 . 


(1) If the acknowledgment mentioned in R. 22 (3) of O. 41 is not filed, 
Copies of memo, of the. respondent shall together with the memo* 

randum of objections file so many copies thereof 
as there are parties affected thereby. 

(2) The prescribed fees for service shall be 
presented together with the memorandum to the 
Registrar. . , 

If any party or the pleader of any party to whom a memorandum of 

objections has been tendered has refused or neg- 
When service may be lected for three days from the date of tender to 
dispensed with. give the acknowledgment mentioned in R. 22 (3) 

of O. 41, the respondent may file an affidavit 
stating the facts and the Registrar may dispense with service of the copies 
mentioned in R. 12 (1). 

Rule 31 of O. 41 shall not apply to the High Court. If judgment is given 
. orally a shorthand note thereof shall be taken 

Judgment taken in by an officer of the Court and a transcript made by 
shorthand. him shall be signed or initialled by the Judge or 

by the Judges concurring therein after making such 
corrections as may be considered necessary. 

ORDER XLI-B. 

Letters Patent Appeals. ■ • 

The rules of O. 41-A shall apply so far as may be, to appeals to the High 
Modifications in Court of Madras under Cl. 15 of the Letters 

second appeal. Patent of the said Court: 


Judgment and decree 
need not be filed. 


Provided that it shall not be necessary to file 
copies of the judgment and decree appealed 
f rein. 


2. Notice of the appeal shall be given in manner prescribed by O. 41-A, R. 6, 
Notice how served. or tho P art J to 1,e served has appeared in person. 


N.-W. F. P. 


in manner prescribed by R. 5 of the said order. 


QAli B.37> 


Add the following rules:— 

“38. (1) An address for service filed under O. 7, R. 19, or O. 8, R. 11 or 
subsequently altered under O. 7, R. 22, or O. 8, R. 12, shall hold good 
during all appellate proceedings arising out of the original suit or petition. 

(2) Every memorandum of appeal shall state the addresses for service given 
by the opposite parties in the Court below and notices and processes shall 
issue from the appellate Court to such addresses. 

(3) Rules 21 and 22 of O. 7 shall apply, so far as may be, to appellate 
proceedings.” 

OUDH. 

Add the following as R. 38:— 

“38. (1) An address for service filed under O. 7, R. 19, or O. 8. R. 11 or 

^ . .. _ ^ ^ or O. 8, R. 12, shall hold good 

during all appellate proceedings arising out of the original suit or petition. 

(2) Every memorandum of appeal shall state the addresses for service given 
by the opposite parties in the Court below, and notices and processes shall 
issue from the appellate Court to such addresses. 




Appeals prom Appellate Decrees 



Sc?; 


0.41, B37. 


(3) Rules 21, 22, 23 and 24 of 0.v7 shall apply,* so far as may be, to appellate 

- T • pr0ceeding8 ” . • .. ; i-v i - '- 'fvn ::[• V (O .91 * 

PATNA, ft • 


i' i 


i, » 


Add the following rule:— - 1 -• 

“38. • (1) An address for service filed under 0. 7, R. 19, or O. 8, R. 11, or 
subsequently altered under 0. 7, R. .22, or ,0. .7, 12, shall hold good 

for all notices of appeals and all appellate proceedings. arising out of the 
original suit or petition. 

' (2) Every memorandum of appeal shall .state the addresses for»service given 
by the opposite parties in the Court below, and notices and processes shall 
issue from the appellate Court to such addresses. 

(3) Rules 21 and 22 of 0. 7 shall apply, so far as may be, to appellate 
proceedings. ’' 


SIND. 


t. 


Add the following as R. 38 in 0. 41:— , 

.“38. (1) An address for service filed under 0. 7, R. 19, or 6. 8> B. 11, 

Address for service subsequently altered under 0. 7, R. 24, or 0. 8, 
filed to hold good R. 12, shall hold good during all appellate proceed- 
during appellate pro- ings arising out of the original suits or petition, 
ceedings. subject to any alteration under sub-R. (3). 

(2) Every memorandum of appeal shall state the addresses for service given 
by the opposite parties in the Court below and notices and processes shall 
issue from the appellate Court to such addresses. 

(3) Rules 22, 23 and 24 of 0. 7 shall apply, so far as may : be,-to ,appellate 
proceedings. ” , • • .. • - 


0. 42. 


• Ay 


Procedure . 


[1877- 


ORDER XLII. ; ; 

Appeals from Appellate Decrees. 

R. 1. [S. 587.] The rules of Order XLI 
shall apply , so far as may he } to appeals from 
appellate decrees. ' 

S. 587; 1859—S. 37.] 

v * »•-****• • 

Local Amendments. 


ALLAHABAD. . 

• » 

Substitute the following for R. 1:— 

“ 1. The rules of O. 41 shall apply, so far as may be, to appeals from appellate 
decrees, subject to the following provision:— 

“Every memorandum of appeal from aa appellate decree ^ accom¬ 
panied by a copy of the decree appealed from and also (untos tte 
Court sees fit to dispense with either or both) by copies of the judgment 

on which the said decree is founded and of the judgment of the Court 

of first instance.” , 

• I — • • 

LAHORE. 

Add the following as R. 2:— * 1 . 

« 2 In addition to the copies specified in O. 41, R. Vthe' ^random of 

' appeal shall be accompanied by a copy of the judgment of the Court 

first instance, unless the appellate Court dispenses therewith. 
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MADRAS. • . V 

. - ■ V. 

Substitute the following for O. 42:— 

•. Ill < • • • 

* ‘ ORDER XLII. 

ii v Appeals from appellate decrees. 

' 1. The rules of 0. 41 and 0. 41-A shall apply, so far as may be, to appeals to 

. . . the High Court of Judicature at Madras from 

Modifications in second ai)pel]ate decreos with the modifications con- 

• - ..appeaL - tained in this order: 

Provided that in appeals from appellate decrees the memorandum of appeal shall 

be accompanied by a copy of the decree appealed from and four printed 
copies of the judgment on which it is founded, one of them being a certified 
copy; and also four printed copies of the judgment of the Court of first 
instance, one of them being a certified copy. 

_ 2. (1) The memorandum of appeal shall be 

Memo, to be typed or prijltea or typewritten and shall be accompanied 
printed. bv the following papers:— 

One certified copy of the decrees of Court of first instance and of the appellate 
f . Court; and four printed copies of each of the judg- 

Copies to be filed. meats of the said Courts, one copy of each judg¬ 

ment being a certified copy. 

(2) If any ground of appeal is based upon the 
construction of a document, a printed or typewrit¬ 
ten copy of such document shall be presented with 
the memorandum of appeal: 

Provided that if such document is not in the English language and the appellant 

English translation of ’ >y “ P ' ea .?f i “ E " g,Ub tr , a " sl ?‘ io " of 

vernacular document. ,hc d “ umcn l t ,. eer, ‘ bcd by <h0 P le f er t0 be a 

correct translation shall be presented. 

(3) If the appellant fails to comply with this 
rule, the appeal may be dismissed.” v 

Synopsis. . 

1 Procedure applicable to second appeals. 3. Inherent power of remand — See O. 41, 
2. Amendment of the rhle. R. 23. ante. 

1. Procedure applicable to second appeals.—The rules relating 

to first appeals apply, so far as may be, to second appeals also.. See the 
various rules of 0. 41 and the notes thereon and also the ease cited below. 1 

2. Amendment of the rule .—See the following cases 1 bearing upon 
the amendments of the rule by the High Courts of Allahabad and Lahore. 

3. Inherent power of Remand .—See 0. 41, li. 23, ante. 


Printed or typed 
copies of document 
construed. 


Dismissal for non- 
compliance of rule. 


Order 42, Rule 1—Note 1. 

■(1) Hakam Beg v. Rahim Shah, 1927 Lah 912 
(914): 100 Ind CaS 810 [Every second appeal 
must be accompanied by a copy of the decree of 
lower appellate Court]. 

Note 2. 

(1) Narsingh Sahai v. Sheo Prasad, (1917) 42 
Ind Cas 855 (856) : 15 All L J 835: 40 All 1 F IS 
l Copy of the judgment of trial Court should be 
filed along with the memorandum of second appeal]; 
Dgala v. lliru, 1921 Jour 34 (2): 3 Lah L 


Jour 255: 67 Ind Caa 670, (Do.); Abdullah v. 
Jieliari Lnl, 1926 Lah 638 (638): 8 Lah L Jour 
361: 27 Pun L R 701: 97 Ind Cas 780, (Do.); 
Naul v. Uula, 1926 Lah 626 (627): 8 Lah L 
Jour 397: 27 Pun L R 652: 97 Ind Cas 773, 
(Do.); Molu Mai v. Sri Ram, 1921 Lah 73 
(73): 2 Lah 227: 90 Pun L R 1921: 63 Ind 
Caa 33, (Do.); Bxndeshri v. Afzal Khan, 1921 
All 242 (243): 19 All L J 706: 63 Ind Cae 
344, (Do.); Bhiron v. Ram Autar, 1921 All 23 
i23): 63 Ind Caa 888 (341, 842): 43 All 660: 
19 All L J 598. 


0. 42* B.1, 
Notes 
1—3. 
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0.43, R !•' 

• •> civ!*. 


ft 


ORDER XLIII. 


:USMA.Vi 


A • £ -■ S^'vfuUO. O f! *5. \\vS& 

Appeals from Orders. 

# * . * • • • 

R. 1[S. 588.], An appeal shall lie from. 

Appeals,fom, orders, the following orders under the 'provisions of 

.. section 104, namely ?— •• 

(a) an order under rule 10 of Order VII returning a 
plaint to be presented to the proper Court; " ,; T ‘ — 

• ■ • * - • . * * • j *s.« 

. (&) an order under rule 10 of Order VIII pronouncing 
judgment against a party; ' \ vj- 

. _ i 1.1, ’ .. f?. 

... ( c) an order under rule 9 of Order IX rejecting an 
application (in a case open to appeal) for an order to set aside- 
the dismissal of a suit; 

- ’ • • • 1 • •••.:> . .• ftO 

( d ) cm order under rule 13 of Order IX rejecting an 
application (in a case open to appeal) for an order to set aside- 
a decree passed ex parte ; 

• i*| 

(e) an order under rule 4 of Order X pronouncing judg¬ 
ment against a party; 

(/) an order under rule 21 of Order XI ; ' : 

( g) an order under rule 10 of Order XVI for the attach¬ 
ment of property; 

(h) an order under rule 20 of Order XVI pronouncing 
judgment against a party; 

( i ) an order under rule 34 of Order XXI on an objection., 
to the draft of a document or of an endorsement; 

( j) an order under rule 72 or rule 92 of Order XXI set¬ 
ting aside or refusing to set aside a sale; 

(h) an order under rule 9 of Order XXII refusing to set 
aside the abatement or dismissal of a suit; 

(l) an order under rule 10 of Order XXII giving or 
refusing to give leave; 

(m) an order under rule 3 of Order XXIII recording '. 
refusing to record an agreement , compromise or satisfaction j 

(n) an order under rule 2 of Order XXV rejecting 

application (in a case open to appeal) for an order to set agifc J 
the dismissal of a suit; \ l !. , . ... 


j: 
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!l - (o) an order under rule 2, rule A or rule 7 of Order O'. 43 ,B.l. 
XXXIV refusing to extend the time for the payment of •; 

mortgage money ; 

t. * %* * • % •. 

»^ i.. ., . _ t . 

. (p) orders in interpleader suits under rule 3, rule 4 or 

rule 6 of Order XXXV ; 

(q) an order under rule 2, rule 3 or rule 6 of Order 
XXXVIII ; 

■ (r) an order under rule 1, rule 2, rule 4 or rule 10 of 
Order XXXIX ; ... 

(s) aw order under rule 1 or rule 4 a/ Order XL ; 

(t) aw order o/ refusal under rule 19 o/ Order XLI to re¬ 
admit , or under rule 21 o/ Order XLI to re-hear , aw appeal ; 

(u) aw order wwder nde 23 o/ Order XLI remanding a 
case, where an appeal would lie from the decree of the Appellate 
Court ; 

(v) aw order made by any Court other than a High Court 
refusing the grant of a certificate, under rule 6 of Order XLV; 

(w) aw order under rule 4 of Order XLVII granting an 
application for review . 

[1877—S. 588; 1859—Ss. 36, 94, 363, 365.] 


Local Amendments. 


ALLAHABAD. 

Rule 1 (u). For the words “an order under Hi. 23 of O. 41” read “any order”. 

BOMBAY. 

Rule 1 (w) of O. 43 shall be deleted. 


OTJDH. 

In Rule 1 (u) for the words “an order under R. 23 of O. 41” read “any order”. 

bangoon. 


Add the following between Cls. (i) and ( j ):— 

“00 a garnishee order under R. G3-C or R. 63-E, and an 
in garnishee proceedings under R. 63-G of O. 21.” 


order as to coats 


1 Appeals from orders—See Ss. 104 and 105. See aho the notes 
under the various rules referred to in the several clauses of this rule 

C.P.C.—378 
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0# 43> Ejlj 
Notes 
2 — 8 . 


2. Clause (a): Order returning plaint for presentation to the proper 
Court. —jSee 0. 7, R. 10, Note 11 and the following cases. 1 , . , 


3. Clause (c): Order rejecting application under 0. 9, R. 9 to set aside 
dismissal of suit. —This clause refers to an order rejecting an application to 
restore a suit dismissed for default. Hence where an application to restore 
a suit dismissed for default is itself dismissed for. default, the order of dis¬ 
missal is not appealable under this clause. 1 

4 Clause (d): Order rejecting application for setting aside ex parte? 
decree. —See also 0. 9, R. 13, Note 29. 

This clause refers to an order rejecting an application to set aside an 
€* parte decree. No appeal lies from an order allowing an application for 
setting aside an ex parte decree. 1 Nor does an appeal lie from an order 
rejecting an application to set aside an ex parte order. 2 See also Note 7 t 

S. 141, ante. 


5 Clause (j): Order setting aside or refusing to set aside a sale. 

See 0. 21, R. 89, Note 29; R. 90, Note 5U and R. 92, Note 13 and the un 

mentioned case. 1 

6. Clause (1): Order under 0. 22, R. 10.— See 0. 22, R. 10, Note 20 
and the undermentioned case. 1 _ , 

7 Clause (m): Order recording or refusing to record compromise— 

Sec 0 23, R. 3, Note 31 and the case cited below. 1 

8 Clause (q): Order under 0. 38-An uneondition^ order ^attach¬ 
ment before judgment can only be passe u " er .j ^ der of attac hmerit 

sxsr r ■sss*. * - - 

therefore be appealable under this clause. 


[Appeal 

47 Ind Cas 7 (8). » . ru bc resente d 

lies from orderrefuming p^ y Meghr aj, 1921 
to proper Court] , fi6 g. 63 Ind Cas 951 

All 177 (177): 19 M J *68 Ju(lge 

l No appeal lies from for presenta- 

returning a me ’ nora " du lj ar / Chand v. Madan Lai, 

SSo-iSTO.^).“ff &* * 536; 128 

Ind Cas 491, (Do.). 

M’S AT.'Vsfir& SS.TWS 

ruling 1923 Nag 293]. 

i 1 Lf fl 7 ft 0 T C ( < 702) 1 ’: 3 Ou^L* J A 229 ( [lx 6 Urte 
decree in resumption suit ^ndcr Oudh Rent ^ 

St under Oudh 

Rent Act.] 

(2 ) Lu Bern v. Po Se m. 1909' L■ B 

ass; i- 1 *- 925 


, g25 ) ■ 39 Cal 393 [Ord.r pnd.r Land AcdWtidn- 
Act, POt amountine *» »«»«• 

of that Order is appealable]. . - 

Note 6* _ ▼ 178 

(!) v. TMa, (1906) 9 L B 17S - 

(179) [Case under old CodeJ. 

( 1 ) Munshi MM'byjnA ™Cal W^N *795: 95 

award is not order refusing w ^ Aftan v. 

and no appeal lu»]. rJi 94 ^X 5 ) : 36 Cal W N 

i’oiS: 4; Y &J* 

«ppeal—Appeal 

still competent]. 

( 1 ) Jai Dev Singh^Jai’Singh, 1928 Lah 445 
(445): 107 Ind Cas 276. '' 
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.) * 9. Clause (r): Orders under 0. 39. —This clause allows an appeal 

against an order passed under 0. 39, R. 1, R. 2, R. 4 or R. 10. 1 But no 
second appeal lies against such an Order. 2 ([See S. 104 (2).] 

10. Clause (s) : Orders under 0. 40, R. 1, or R. 4 — See Notes under 
6. 40, Rr. 1 and 4 and the undermentioned cases. 1 

11. Clause (t): Order rejecting application to restore appeal.— 

See the undermentioned ease. 1 

12. Clause (u) : Order of remand under 0. 41, R. 23. — See Notes 
under 0. 41, R. 23 and the undermentioned cases. 1 

Proce R- [S. 590.] The rules of Order XLI 

' shall apply, so far as may be, to appeals from 

orders. 

[1877—S. 590; 1859—S. 366—See S. 108, cl. (6).] 

Local Amendment. 

ALLAHABAD. 

Add the following as R. 3:— 

“3. In every appeal under R. 1, in every miscellaneous case, and in every 
suit dismissed for default , a formal order shall be drawn up stating clearly 
the determination of the appeal or case, the costs incurred, and the parties, if 
any, by whom such costs are to be paid.” 

MADRAS. 

Substitute the following for R. 2:— 


Note 9. 

(1) N W Ry Administration v. N W Ry Union, 
Lahore, 1933 Lah 203 (205) [Order refusing to 
discharge an injunction issued under O 39, K 2 
is uppealahle); District Hoard of Furrukhabad v. 
lkhlaque Husain, 1933 All 86 (86): 1932 All L 
J 803 [Appeal lies from order refusing to grant 
temporary injunction] ; Chaturbhuj Das v. Nat• 
varlal, 1931 Bom 509 (510): 33 Bom L R 1109: 
134 lnd Cas 1165 [Order refusing to commit for 
contempt for disobeying temporary injunction— 
Appeal lies); Sm Deivasigamani Annamalai v. 
Desikan Oovinda Rao, 1924 Mad 857 (857, 858): 
20 Mad L W 556 [No appeal against order issuing 
notice on an application for temporary injunction 
under O 39, R 3], 

(2) Khusal Charut v. Shiv Lai, 1885 Bom P J 
72 (72). 

Note 10. 

(1) Wali Ram v. Ishar Chand , 1904 Pun Ro 
No 26: 65 Pun L R 1904 [Order of Court accept¬ 
ing amount stated by the Receiver to have been 
realised by him and referring decree-holder to a 
suit for the decision of his claim against Receiver 
is not appealable under this clause] ; Mono Mohun 
N fug y v. Surendra Kumar Roy. 1933 Cal 52 
(53): 36 Cal \V N 903 [Order removing Receiver 
is appealable—But Receiver cannot appeal from 
such order]. 

Note 11. 

(1) Satya Nidhan Banerji v. Mohamed Hazabbur 
Ali Khan , 1931 All 533 (534): 131 lnd Cas 871: 
53 All 516: 1931 All L J 964 [Order refusing to 
restore revenue appeal—Such order is order 
"passed in appeal" within the meaning of Agra 
Tenancy Act, S 249 and is not open to appeal). 


Not© 12. 

(1) Bhau Bola v. Bapaji, (1890) 14 Bom 14 
(17) [Court hearing an appeal against order of 
remand is not restricted to tho consideration of 
the form of the order, but may examine it on 
its merits]; Khorshed Afi Bepari v. Probhat 
Chandra Das , (1933) 37 Cal W N 190 (191) 
(No appeal lies where the order of remand is 
purported to be made under O 41, R 25); Baba 
v. Kishen Singh, 1927 All 496 (496) : 101 lnd 
Cas 687: L R 8 All 188 Rev [Order of remand 
passed by lower appellate Court under inherent 
powers under S 151 before tho amendment of 
Cl ( f /) into its present form by the Allahabad High 
Court is not appealable) ; Sarahjit Singh v. 
FarhatuUah Khan , 1930 Oudh 366 (368): 7 

Oudh W N 594 [Amendment of rule by Allahabad 
High Court—Appeal lies against order of remand 
under inherent power] ; Karam Ilahi v. Eira, 
(1911) 10 lnd Cas 842 (843): 74 Pun L R 

1911: 175 Pun W R 1911 [Remand under O 41, 
R 23—Appeal lies] ; Pandit Singh v. Mode Narain 
Singh. (1919) 50 lnd Cas 367 (3G8) Pat [Case 
disposed of on merits—Appeal—Appellate Court 
reversing decision on merits and remand¬ 
ing ease—Further appeal— Ad valorem 

Court-fee to be paid): Sumitra v. Mahahir, 
(1928) 111 lnd Cas 789: 1928 Notes 84 (a) 
[Order of remand passed in appeal against appeal- 
able order—Appeal against order of remand not 
competent]; Hazara Singh v. Santa Singh . (1928) 
111 lnd Cas 796: 1928 Notes 75 (c) [Hearing 
of an appeal is not barred by the mere fact that 
the order has been carried out by tho trial Court] ; 
Cotton Trading Syndicate Commission Agency, 
Bombay v. Malauamnl Shivram Das, 1931 Lah 
497: 32 Pun L R 409: 131 lnd Cas 750 (751) 
[Order rejecting plaint—Order set aside in appeal 
—Order is not under R 23 of O 41—No appeal 
lies). 


0- 43, R. I« 
Notes 
9—12. 


0.43, R. 2. 


ScsJ 

“2. The rules of ;0. 41. and of O'. 41-A shall apply; so far at may- be, to* 

'appeals from the orders specified in R. 1 and other orders of any civil Court- 

from which an appeal to the High Court is allowed under any provision 
of law: ‘ • • . __ ' * - w* 

• ' • ( ; * * 1 ' r ' \ <»s»frr T 1 *) A f 

Provided that in the. case of. appeals against interlocutory .orders made prior 

to decree, the Court which passed the order appealed from shall not send' 
the records of the case unless an order has been made for stay of further 
proceedings in that Court.’’ 

’ ' Add the. following as R. 3:— , , ... 

• >• i Vm. J 

“3. (1) The provisions of 0. 42 shall apply, so far as may be, to appeals fron*,- 

appellate orders. 

(2) A memorandum of appeal from an appellate order shall be accompanied’ 

by a certified copy of the judgment and of the order of the Court of first 
instance, and by a certified copy of the judgment and of the order of the- 
appellate Court. # 

(3) If any ground of appeal is based upon the construction of a document,, 

a printed or typewritten copy of such document shall be presented-with the- 
memorandum of appeal: • ..." 

Provided that, if such document is not in the English language and the appellant 
appears by a pleader, an English translation of the document certified" 
by the pleader to be a correct translation shall be presented.” ' . 

OTJDH... . ; i 

V f •••• ' ' • • • •* 

Add the following as R. 3:— 

“3. In every appeal under R. 1, in every miscellaneous case, and in every 
suit dismissed for default , a formal order shall be drawn up stating clearly 
the determination of the appeal or case, the costs incurred and the parties, if- 
any, by whom such costs are to be paid.” 
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0- 44, B.l. 


ORDER XLIY.. 

Pauper Appeals. " 

R. 1. [S. 592.] Any person entitled to prefer an appeal,, 

who is unable to pay the fee required 2 for 


pauper may appeal as the memorandum of appeal, may present an’ 

application accompanied by a memorandum of 
appeal 3 , and may be allowed to appeal as a pauper, subject/ 
in all matters , including the presentation 6 of such application Y 
to the provisions relating to suits 4 by paupers , in so far as those 
provisions are applicable: . .j 

Provided 6 that the Court shall reject the application 


Procedure on appli¬ 
cation for admission 
of appeal- 


unless, upon a perusal thereof and of the judg-. 
ment and decree appealed from , it sees reason 
to think that the decree is contrary to law or to 


some usage having the force of law, oris otherwise erroneous. 


or unjust. .. 

. : [1877—S. 592; 1859—Ss. 369, 370.] 
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1. 

2. 




•6. 

7. 


i 



■ o . ... • 

Legislative changes. 

“Who is unable to pay the. fee re¬ 
quired”—See notes to O. S3, E. 1, 

J ante. 

Application accompanied by a memo¬ 
randum of appeal. 

Subject to the provision relating to 
suits by paupers. 

In all matters including the presenta¬ 
tion of such application. 

Proviso to the rule. 

Power to grant time for payment of 

1. Legislative changes:— 

1. The words “under the Code 
S. 592, after the words “ 
present rule. 


• • I 

• Court-fee. ... •; • ' : 

Power to order security for, costs— 

See O. 41, R. 10. 

9. Cross-objection or cross-appeal by a 
pauper respondent—See notes to 
O. 41, R. 22. 

10. Appeal. 

11. Letters Patent appeal. 

12. Privy Council appeal. 

13. Limitation. 

14. Revision. 


which occurred in the old 
have beeu omitted in the 


Syiiopsta. 


8 . 


or any other law” 
Any person entitled” 


2. The words “including the presentation of such application” have been newly 
added so as to override the decision in I.L.R. 20 Mad. 369. (See Note 6, 
infra.) This order does not apply to appeals under the Agra Tenancy Act 
(111 of 1926) and the Madras Estates Land Act (I of 1908). 

2. “Who is unable to pay the fee required”.— See Notes to O. 33, 
1, ante. 


3. Application accompanied by a memorandum of appeal.—Unlike 
the plaint in a pauper suit which forms an integral portion of the pauper 
application itself, the application for leave to appeal as a pauper is a distinct 
document from the memorandum of appeal accompanying the application. 
•I lie memorandum of appeal itself cannot be treated as an application for leave 
to appeal as a pauper.* 


4. Subject to the provision relating to suits by paupers.—The grant¬ 
ing of leave to appeal as a pauper is subject to the provisions relating to suits 
by paupers as provided in 0. 33. Thus if the appellant has entered into an 
agreement with reference to the subject-matter of the appeal 1 or has not stated 
with the utmost good faith, in his application, the whole of his assets- then his 
application for leave to appeal is liable to be rejected. 

The application for leave to appeal as a pauper should lie verified at its 
foot, as required by 0. 33, R. 2. 3 But though it is not so verified, if it is 
accompanied by an affidavit in which the statements contained in the appli¬ 
cation are stated to be true and there is no falsehood or concealment in the 
application, the rule will he deemed to have been sufficiently complied with. 4 
It lias been held that the presentation of an application under this rule without 


0 44,R.4, 

Notes 

1—4. 


Order 44, Rule 1—Note 3. 

(1) Oati v. Rnchln Kunwar, (1915) 29 Ind Cas 
1003 (1004): 13 All L J 635. But see Kamod 
Poory v. Sheo Poory , (1869) 1 All H C R 246. 

Note 4. 

(1) Rameshwar Prasad v. Bachu Behari Lai, 
(1930) 122 Ind Cas 831: 1930 Notes 21 (a); 
Uanifa Bai v. Meanjee Sait, (1907) 30 Mad 547 
<548): 17 Mad L Jour 447: 3 Mad L Tim 11. 


(2) Durga Prasad v. Srinivasa Surcka, 1930 
Pat 368 (369): 123 Ind Caa 398: 11 Pat L Tim 
567. 

(3) Muhammad Salamat-ullah v. Ram J la-wan. 
(1908) 11 Ondh Cas 19 (20). 

(4) Athraf Alt v. Ramcehicar Nath, 1923 Lab 
684 (684): 77 Ind Cas 908. 
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Scee 


0- 44, B-1, 
Notes 
4-6. 


a list of properties as required by R. 2 is not invalid and the same could be 
supplied after the limitation period. 5 

5. In all matters including the presentation of such application.—In 

tiie absence of these words in the corresponding section of the old Code, it was 
held by the High Court of Madras 1 that the rule as to presentation in person 
by a pauper applicant now contained in 0. 33, R. 3 did not apply to pauper 
appellants. It is now clear that the application should be presented in the 
same manner as in the case of a person suing in forma pmperis, i.e., in person. 
But a pardanashin lady is however exempted from personal appearance under 
S. 132 of the Code and therefore, she need not present the application to 
appeal in forma pauperis in person. 2 The memorandum of appeal need not 
be presented in person. 3 

6. Proviso to the rule.—The proviso is mandatory. 1 In Saku Bai v. 
Ganpat , I.L.R. 28 Bom. 451, Jenkins, C.J., observed as follows:— 

‘•That proviso is a very necessary safeguard introduced by the legis¬ 
lature for the benefit of litigants who find themselves opposed by paupers and 
in our opinion the Court should be careful to see that the proviso is satisfied. 
It is to be noticed that the Court must come to its conclusion upon a perusal 
only of application, the judgment and the decree. This proviso is apt to be 
overlooked, but it would provide a safeguard against this, if the Judge or 
Bench admitting a pauper appeal were to express and record very briefly the 
reasons for granting leave so that the Bench before whom the appeal ultimately 
comes may have an assurance that the leave was properly given.” 

A party cannot therefore be allowed to appeal as pauper unless the decree 
annealed from appears to be contrary to law or to some usage having the force of 
law or is otherwise erroneous or unjust. 2 But unlike R. 11 of 0. 41 which empowers- 
the Court to call for the records, the Court is restricted under this proviso to a 
perusal of the judgment and decree appealed against and has no discretionary 
power to go into the record. 3 It is not necessary for the Court to arrive at a 
definite and final conclusion that the decree is contrary to law or is otherwise- 


(5 ) Ut Jaindi v. JTansM **»• 1899 Pun Re 

f \Vm!ST“ 

885) -8 Mad 504 (505). 

(3) Saj}ad AH v. Jagmohan, 1926 Oudh 13 
4): 90 Ind Cas 371. 

t TJnhi Secretary of Slate, 1932 

ate for India, 1929 Lal } 53 J , h (1928) 109 
8 80; A hTnadrul-nisa v. Jagan No ^ ^ati vidya 

d Cas 89V n 9 Z K& 3 1924 Lah 536 (536): 
anti v. Jai Dayal ■ , n a8 649; Rajendra 

Lah L Jour 205: 80 Ind Cat ^ ^ 

Hf: 4° Pat'6^7 94 Ind Cas 814; Maun g San 


Shwe v. Ha)i Ko Ishaq, 1931 Rang 131 (134): 
9 Rang 92: 132 Ind Cas 707 [There must be 
some material from which the Court could reason¬ 
ably form the opinion that the case falls within 
the proviso]; Ram Komar v. Lola Oirdhari Lal, 
1932 All 712 (712): 1932 All L J 860 [Appli¬ 
cant entitled to be heard only if Judge after 
reading judgment thinks it to be wrong]. 

(2) Yidya Wanli v. Jai Dayal, 1925 Lah 391 
(391): 7 Lah L Jour 214: 89 Indl Cas 292; 
Solayappa Ohetty v. Lakshmanan Ohetty, (1920) 
54 Ind Cas 761 (763): 10 Mad L W 659: 38 
Mad L Jour 146: 1920 Mad W N 277; Uvsst 
Gobi Bibi v. Ohanu Prasad Stngh, 1930 Pat 142 
(143): 117 Ind Cas 187 [Decree altered in 
material particular by successor of Judge—Leave 
can be granted]; In the matter of the petition of 
Tnayai Beg, 1896 All W N 34 (34). 

(3) Mating Thadin v. Daw Paw, 1925 Rang- 
249 (250): 4 Bur L Jour 55: 88 Ind Cas 988. 
Inay at-uL-Rahman v. Aziz-xti-Rahman, (191U> 

8 Ind Cas 376 (377): 13 Oudh Cas 302. • 
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erroneous or unjust. It is enough if the Court finds that there is a substantial 
question of law or the appellant has a prima facie good case. 4 

A Full Bench of the High Court of Patna 5 and the High Court of 
Lahore 0 have held that a mere issue of a notice to the respondent under 
App. G, Form No. 11 is no ground for holding that the Court is satisfied as 
to the conditions laid down in the proviso, and that the respondent appearing 
in answer to the notice is entitled to urge that the application should be rejected 
on the ground that the conditions of the proviso have not been satisfied. The 
High Courts of Madras 7 and Allahabad 8 have, on the other hand, held that a 
notice issued to the respondent under Form No. 11 is only to state the objections 
of the respondent in respect of the pauperism of the applicant, and that the 
respondent has no locus standi to urge at that stage that the proviso is not 
satisfied. 

7. Power to grant time for payment of Court-fee. —The rejection of 
ail application for leave to appeal as a pauper does not ipso facto carry with 
it the rejection of the memorandum of appeal filed along with it. 1 The 
memorandum of appeal is a separate document before the Court which remains 
for disposal after the rejection of the application and the Court has power 
under S. 149 of the Code to give further time for the payment of the requisite 
Court-fee stamp and admit the appeal. 2 The memorandum of appeal though 
originally unstamped is not a nullity and can be validated with effect from 
the date of the presentation, by the payment of the Court-fee. 3 The appellate 
Court can also, in a fit case, excuse the delay under S. 5 of the Limitation Act 
and admit the appeal after the expiry of the limitation, on payment of the full 
Court-fee. 4 


(4) Chennamma, In re, 1931 Mad 198 (198): 
31 Mad U W 76: 58 Mad L Jour 195: 122 Ind 
Cas 337: 53 Mad 245; Chhagan Lai v. Govind 
Ram, 1930 Nap 28 (31): 121 Ind Cas 61: 12 
Nag L J 92 [Granting of leave involves that the 
case is fit to be placed outaide the purview of 
O 41, R 10]. 

(5) TQak Mahto v. AkhU Kishore, 1931 Pat 
183 (184, 185): 12 Pat L Tim 156: 132 Ind 
Cas 364: 10 Pat H C R 606 F B [Overruling 1924 
Pat 791; 1928 Pat 118; 1929 Pat 27; and 1929 
Pat 31]. 

(6) Ram Sobha Das v. Ram Samp Das. 
(1931) 133 Ind Cas 125 (126): 1931 Notes 24 
(«) Lah; B as ant Kuar v. Chanda Lai, (1929) 
114 Ind Cas 825 (326): 1929 Lah 514; Ghulam 
Nabi v. Secretary of State, 1932 Lah 654 (654, 
655); Shamas-ud-Din v. Sant Ram, (1933) 141 
Ind CaB 649 (650). 

(7) Memva Parasuramudu v. Mandavilli 
Ramanna, 1925 Mad 1178 (1179): 49 Mad L 
Jour 353: 22 Mad L W 23: 87 Ind CaB 960; 
S K M It M Somasundaram Chettiar v. Rm Ar Ar 
Rm Amnachalarn Chettiar, 1932 Mad 523 (524, 
525, 527): 1932 Mad W N 537: 63 Mad L Jour 
28: 36 Mad L W 33: 139 Ind Cas 652; Parama- 
sivam Pillai, In re, (1915) 28 Ind Cas 957 
(957) Mad. 

(8) Ift Dubrafi v. Balkaran Sinah. 1933 All 
11 (12): 54 AU 894 


Note 7. 

(1) Nellavadivu Ammal v. Subramania PiUai, 
(1917) 38 Ind Cas 617 (618): 31 Mad L Jour 
269: 40 Mad 687; Muhammad Farzand Ali v. 
Rahat Ali, (1918) 45 Ind Cas 29 (29): 16 All 
L J 309: 40 AU 381; Muung San Shwe v. Jlaji 
Ko Ishaq, 1931 Rang 131 (134): 9 Rang 92: 
132 Ind Cas 707. 

(2) Rajendra Prasad Bose v. Gopal Prasad Sen, 
1925 Pat 442 (442); 4 Pat 67: 94 Ind Cas 814; 
Jamnabai v. Vissondas, (1897) 21 Bom 576 (579); 
Bai Ful v. Drsai Manorbhai, (1898) 22 Bom 849 
(857, 861); Hari Singh v. Gurbaksh, (1909) 4 
Ind Cas 896 (897): 95 Pun W R 1909: 130 
Pun L R 1909: 94 Pun Re 1909; Sajjad Ali 
Khan v. J agmohnn Das, 1926 Oudh 13 (14): 90 
Ind Cas 371; Giruarlal v. Lakshmi Narain, (1906) 
26 All 329 (331): 1904 All W N 24. 

(3) Mahant Diyal Das v. Mahant Sundar Das, 
1922 Lah 225 (226): 3 Lah 35: 65 Ind Cas 
741: 26 Pun W R 1922; Swantee v. Ma Ngwc, 
(1916) 32 Ind Cas 630 (630): 9 Bur L Tim 
69. But see Shanghai v. Drown, (1916) 32 Ind 
Cas 534 (536): 9 Bur L Tim 43 [Even in the 
case of an appeal in forma pauperis | . Bislnutlli 
v. Jagamath, (1891) 13 All 305 (308): 1891 
All W N 99; Mt Riyazxdnissa v. Ml Askari, 1932 
Oudh 343 (344): 9 Oudh W N 855: 140 Ind 
Cas 190 [Court foo is on the scale at tho time 
when the petition for leave was presented]. 

(4) Ram Charan v. Bansidhar, 1928 All 490 
(499): 26 AU L J 847: 111 Ind Cas 655. 


0,44# B: 
Notes 
6—7- 
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0.44, R. 1, 
Notes 


7—13. 


As to the Court’s powfers to order the payment of Court-fees after the 
disposal of the appeal;see the following cases. 6 • ; v J; ,. 


■ 8. Power to order security for costs.— See 0. 41, R. 10. 

1 9 Cross-objection or cross appeal by a pauper respondent.—-See 

Notes to 0. 41, R. 22. ' 

10. Appeal.—An order under this rule is not appealable either 
under S. 104 or under 0. 43, R. I. 1 As to the maintainability of a Letters 
Patent Appeal, see next note. 

0 • • 

11. Letters Patent Appeal. —It was held by the High Courts of 
Allahabad 1 and Madras 2 in cases decided under the old Code that an order 
rejecting an application under this rule was not appealable under Cl. 15 of 
the Letters Patent. The decisions of the Madras High Court abovementioned 
were however dissented from in a later Full Bench case of the same High 
Court, 3 though the point for decision in the Full Bench was not with reference 
to an order under this rule. In a recent case 4 the Madras High Court without 
definitely deciding the question as to the appealability or otherwise under Cl. 15 
of the Letters Patent, refused to interfere in appeal on the ground that the 
matter is one of exercise of discretion by the Court. See also S. 104, Note 6. 


12. Privy Council Appeal.—This rule contemplates the appellate 
Court perusing the judgment of a subordinate Court, and not the Court where 
judgment is appealed from, perusing its own judgment. 1 0. 44 does not there¬ 
fore apply to appeals to His Majesty in Council and the High Court has no 
jurisdiction to grant leave to appeal in forma paupens to the Privy Council 
But the petitioner may apply in England for such leave in accordance with 

the rule that govern such applications. 3 

13. Limitation.— Under Art. 170, Schedule I of the Limitation Act 
the period of limitation for presenting an application for leave to appeal m 
forma pauperis is 30 days from the date of the decree appealed against. 


(5) Balamani Ammdl v Rama j-'JV* 1 *' 
xfori /7ft7 \ • 48 Mad L Jour 273. 21 Mau 

? ft W 7 528 ? 1925 Mad W N 163: 87 Ind Ca. 
57- Bai Chandaba v. Kuver Saheb Bapu Saheb, 
(1894) 18 Bom 464 (467). 

Note 10. . - Qf7A 

(1) See also Eurri Singh v. Jeet Sxngh, 1870 

Pun Re No 62. 

(1) Banno Bibi ^°Mehdi Eueain, (1889) 11 
All 375 (377) : 1889 All W N 70. 

(2) Appasami Pxllai v. Somasundara Mudaliar 

(1903) 26 Mad 437 (438); In re Rajagopal, 
(1886) 9 Mad 447 (447). 

/o\ Tuljaram v. Alagappa, (1910) 8 Ind Cas 
340 ( 34 ?)- 1910 Mad W N 697: 8 Mad L Tm. 
453* 21 Mad \j Jour 1: 35 Mad 1. 

94 Ind Cas 45. 

Note 12. ...m, 

(1) Ramkishen Lai v. Manna (1918) 

44 Ind Cas 731 (732): 3 Pat L Jonr 179. 


(2) Ram Eishen Lai v. Manna Kumari, (1918) 
44 Ind Cas 731 ( 732 ): , 3 Pat L Jour 179; 
Jagadananda Asram v. Rajendra Roy kJi 19 i.fcL,« 
Tnrl Tas 129 (129): 17 Cal L Jour 381; Thomp¬ 
son v. Calcutta Tramways Go, (1894) 2 * C . al . 633 
(525) [Question left open] ; Arnba v. Shnnivata 
Eamathi (1918) 47 Ind CaB 646 (647): 35 Mad 
L Jour’258: 24 Mad L Tim 207 : 8 Mad L W 
460 ■ 42 Mad 32; Munnx Ram Awasty v. bMO 
Ohum Awasty, C184C-50) 4 Moo Ind ApP 11| 
n361- 7 W R P C 29: 1 Suth 166: 1 Sar 

P C. But seo Tej Kishen v. Abdul Eamid ■ 

(1917) 38 Ind Cas 541 (541) : 3 Oudb L J°w 
694; Jowad Ali, Appellant, (1867) 8 Suth W R 
48 (48). ■* ' 

(3) Jagadananda Asram v. Rajendra Roy, 
(1912) 18 Ind Cas 129 (129) : 17 Cal L Jour 381. 

Note 13. 

(1) See also Oati v. Rachla Evnwar, (1915) 
29 Ind Cas 1003 (1004): 13 All L J635; Uoha- 
dev v. Lajeshman, (1895) 19 Bom 4 T 8 ’ /fo 

T7a Tha v. Abdul Qani, ( 1913)-!8 Ind Cas 518 
(518)* 5 Bur L Tim 294; Parbati v. Bhola, 
(1890) 12 All 79 (93): 1890 All W IT 25; 
Bechi v. AhsanuUa, (18901 12 All 461 (488). 
1890 All W N 149 F B; . . • r « 
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14. Revision. — See Note 26 to S. 115 and the undermentioned 

eases. 1 

R. 2. [S. 593.] The inquiry into the pauperism of the 

applicant may be made either by the Appellate 
inquiry into pau- Court or under the orders of the Appellate 
Terism ' Court by the Court from whose decision the 

appeal is preferred : 

Provided that, if the applicant was allowed to sue or 
appeal as a pauper in the Court from whose decree the appeal is 
preferred , no further inquiry in respect of his pauperism shall 
be necessary, unless the Appellate Court sees cause to direct 
such inquiry. 

1 Inquiry into pauperism.—If the pauper applicant—appellant had 
been allowed in the trial Court to sue as a pauper, no fresh enquiry as regards 
his pauperism is necessary unless the appellate Court sees reason to require it. 
Otherwise enquiry into his pauperism is necessary, and such enquiry may be 
made by the appellate Court itself or under its direction, by the trial Court. 
In the latter case, the report of the trial Court as regards pauperism does nor. 
operate as a final disposal of the application, and does not affect the power of 
the appellate Court to consider and decide whether leave should or should not 
be granted. 1 


ORDER XLV. 

% 

Appeals to the Kino in Council. 

R. 1. [S. 594.] In this Order , unless 

there is something repugnant in the subject or 
context, the expression “decree” shall include a final order. 

[1877—S. 594 —See Ss. 109 & 110, jmpw.] 

Synopsis. 


"Decree," defined. 


1. Decree. Council. 

2. When appeal lies to the King in 


1. Decree. - The words “decree shall include a final order ” have 
been substituted for the words “decree includes also judgment and order“ 
which occurred in the old Code. 

As to the meaning of the words “final order” see Note 4 to S. 109, ante 
and the recent case of Abdul Rahman v. Cassim and Sons 1 in which their 
Lordships of the Privy Council have re-affirmed the view expressed in Firm of 


Note 14. 

(1) Barkat Aii v. Qhulam Kadir, 1885 Pun 
Re No 21: 1 Pat L R 410 (450). 


Order 44, Rule 2—Note 1. 

(1) ffanifa Bfti v. Flaji Sid dirk Bui Mmnji, 

C.P.C.—379 


U 9 °J> 3° Mad 547 (547): 3 Mad L Tim 11 ; 
17 Mau L Jour 447. 

Order 45, Rule 1—Note 1 

(1) 1033 Mad W N ir,6 (16S and 160). 


0. 44, Rl, 
Note 14. 

0.44, R. 2, 
Note 1. 


0. 45, R l, 
Note 1. 
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0.45, R.l, 
Notes 
1 — 2 . 


0» 45, R- 2, 
Notes 
1-3. 


Ramchand Manjimal v. Firm of Govardhandas Vishindas Ratamchamd?. that 
the test of finality is whether the order finally disposes of the rights of the 
parties. 

2. When appeal lies to the King in Council.— See Ss. 109 and 110. 
As to cross appeals see Note 14 to S. 110 and the cases noted below. 1 

R. 2. [S. 598.] Whoever desires to 
Application to court appeal to His Majesty in Council shall apply 

whose decree complai V, , , j 

ned of. by petition to the Court whose decree is com¬ 

plained of. 

[1877—S. 598.] 

Synopsis. 

1. Scope of the rule. 3. Limitation. 

2. Appeals in forma pauperis. 


1. Scope of the rule.—A party desirous of appealing to His Majesty 
in Council should apply by a petition to the Court whose decree is complained 
of. Where there are two appeals from two decrees although they are decided 
by a common judgment two separate applications are necessary even though 
both the decrees were based on one common judgment. 1 

Where A appeals to the High Court making B a party to the appeal 
and succeeds in the appeal, B is entitled to present a petition for leave to appeal 
to the Privy Council and the High Court, in such petition, is not competent to 
go into the question whether he has any locus standi to maintain the app i- 

cation. 2 

, 2. Appeals in forma pauperis.— See Note 13 to 0. 44, R. 1. 

An order for leave to appeal in forma pauperis takes effect from its 
date and has no effect whatever on costs incurred before that date. 1 

3 Limitation.—An application for leave to appeal to the Privy 
Council must be filed within 90 days of the date of decree or order appealed 
from, under Art. 179 of the Limitation Act, 1908. Where the decree is modi- 
fied on review, the time will begin to run from the date of the decree passed on 

review. 1 , 

Where the Court is closed on the last day prescribed for the application 

it may be presented on the next re-opening day. 1 In calculating the period 


(2) 1920 P C 86 (87): 47 Ind App 124: 14 
mi T R 191* 18 All L J 591: 22 Bom L B 
24 Cal W N 721: 39 Mad L Jour 27: 28 
nd L Tim 87 : 32 Mad L W 15: 1920 Mad V 
407 • 2 U P L R (PC) 94: 56 Ind Cas 302. 
7 Cai 918 P 0. 

(1) Nana Narain Rao v. Rurrccd 854-57) 6 
o° Ind App 404 (465, 466): 11. Moo P 0 S6 
wanath v. Nufeeh Chowdhry, (1859-61). 8 Moo 
,d App 498 (499): 1 Sar 812. 

«« Mjssr « 

rws * r'Si w 441 

142) : 83 Pun L R 455: 140 Ind cas /u. 


(2) Gendamoni Debya v. Raghunandan Singh, 
1925 Pat 712 (712): 1925 Pat H 0 Cas 337: 91 
Ind Cas 768: 7 Pat L Tim 287. 

Note 2. 

(1) Levine v. Serling, 1914 P 0 227 (227) 
P C. 

Note 8. % , 

(1) Nawaz Alt v. AUu, 1924 Lah 82 (82): 4 
Lah 185: 75 Ind Cas 520: 6 Lah L Jour 44. 

(2) Luchman CJhunder Oir v. Kalee Chum Singh, 
(1869) 12 Suth W R 293 (294). But see Tam- 
vaco v. Skinner, (18681 1 Beng L R (O C) 89 
[Six months period expiring during hohdays—Ap- 
plication for leave made on re-opening day—Leave 
could not be given]. 
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of limitation the day on which the decree or order appealed from is pronounced 
or dated should be excluded. 3 S. 12, sub-S. (2) of the Limitation Act of 1877 
was restricted to applications for leave to appeal as a pauper and hence it was 
held that the time spent in getting a copy of the decree could not be excluded 
in computing the period of limitation. 4 Under the present S. 12, sub-S. (2) 
of the Limitation Act, 1908 such time can be clearly excluded in computing the 
period of limitation for an application for leave to appeal under this rule. 6 
Sub-S. (3) of S. 12 of that Act is however not applicable to applications for 
leave to appeal and therefore the time spent in obtaining a copy of the judg¬ 
ment cannot be excluded. 6 

S. 6 of the Limitation Act, 1908 does not apply to application for the 
leave to appeal. 7 

See also Note 8 to S. 109 and the undermentioned cases. 8 

K. 3. [S. 600 ] (1) Every petition shall state the grounds 

of appeal and pray for a certificate either that, 
vam?oi C fitnes S aS t0 as regards amount or value and nature, the case 

fulfils the requirements of section 110, or that 
it is otherwise a fit one for appeal to His Majesty in Council. 

(2) Upon receipt of such petition, the Court shall direct 
notice to be served on the opposite party to show cause why the 
said certificate should not be granted. 

[1877—S. 600/| 

Local Amendments. 

BOMBAY. 

In sub-R. (2) of R. J of O. 45, after the words “to show eause why the said 
certificate should not be granted” the following words shall be inserted, 
namely:—“unless it thinks fit to refuse the certificate.” ’ 

NAGPUR. 

For sub-R. (2) of R. 3 of O. 45, the following sub-rules shall be substituted, 
namely:— 

“(2) Upon receipt of such petition, the Court, after sending for the record, and 
after fixing a day for hearing the applicant or his pleader and hearing him 
accordingly if he appears on that day, may dismiss the petition. 

(3) Unless the Court dismisses the petition under sub-R. (2) it shall direct notice 

to be served on the opposite party to show cause why the said certificate 
should not be granted.” 


(3) Petition of Ramanujan Narain, (1870) 13 
Suth W R 17 (18) P C. 

(4) Lakshmanan v. Periaswamx, (1887) 10 Mad 
373 (374). 

(5) Jogesh Chandra v. Benode Lnl Roy Chow • 
dhry, (1912) 5 Ind Cas 59 (62) : 14 Cal W N 122; 
Eastern Mortgage and Agency Co v. Puma Chandra, 
(1912) 15 Ind Cas 497 (497): 39 Cal 510. 

(6) Wilayati Begam v. Firm Jhandu Mat Mithu 
Lai, 1926 All 286 (286): 24 All L J 349: 92 


Ind Cas 897. 

Jainilabdeen Routhan, 
(l«9o) 18 Mad 484 (485, 486). 

(8) Mahadeo Prashad v. Gajadhar Prannd 
UU 20 ) 57 Ind Cas 312 (315): 1 Pat L Tim 262 
[Application for copies not filed in time—Time can- 

.l Xc lw de i^ Ki * hen v. Soonduree, (1871) 
1 .) .Suth W R 2o5 (257) [Leavo granted—Can- 

limitation] 8 nCe ° d subscquentl >' on ground of 


0.45, R.2, 
Note 3. 


0.45, R-3 
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O. 45, R. 
Notes 
1-4 


Synopsis. 

1. Legislative changes. 5. Ex parte grant of leave to appeal. 

2. Scope of the rule. 6. Non-prosecution of petition. 

3. Certificate as to fulfilment of the re- 7. Letters Patent Appeal. 

quirements of S. 110—See Note 10 8. Review, 

to S. 109 and notes to S. 110, ante. 9. Form. 

4. Certificate as to fitness. 


Notice. See Note 1. Special leave by the judicial committee. 

Objection to grant of leave. See Note 4, See Note 2, Pt. (2). 

Pts. (4). (6) and (6). 

3. Legislative changes:— 

In sub-R. (2) the words “shall direct notice” have been substituted for the worui 
“may direct notice” which occurred in the corresponding section of the 
Code of 1882. 

2. Scope of the rule. —This rule must be read with S. 109, Cl. (c) 
and S. 110. A party wishing to file an appeal to His Majesty in Council, 
should file a petition to the High Court under this rule for the issue of a certi¬ 
ficate that the ease fulfils the requirements of S. 110 or is ‘otherwise fit’ for 
appeal. 1 

This rule does not restrict the power or prerogative of the Judicial Com¬ 
mittee to grant special leave to appeal. See Notes under S. 112, 
ante and the following eases. 2 In Motichand v. Ganga Prasad, 2 ' 
Lord Davey in delivering the judgment of the Board observed as follows:— 
‘‘Where a party in an Indian case comes to this Board and asks for special 
leave to appeal the matter being under the appealable value, their Lordships 
think that he should first apply to the Court heloiv for a certificate under the 
second part of S. 600 namely that it is otherwise a fit one for appeal to Her 

Majesty in Council”. 

3. Certificate as to fulfilment of the requirements of S. 110— See 

Note 10 to S. 109 and Notes to S. 110, ante. 


4. Certificate as to fitness.— It is the certificate granting leave to 
appeal and not the order for such certificate, which the Judicial Committee wil 
consider and act upon: and unless the certificate upon which leave to appeal is 
based is in such a form as to justify that leave, it will be held not to have been 
properly piven. 1 In Radhakrishna Ayyar v. Swammatha their Lordship 

of the judicial Committee pointed out that where an appeal -s certified to be other_ 
wise fit, it is of the utmost importance that the certificate should on the face of 


Chatter,ce v Mah, p at H C C 129: 

oPnt L Tim l ' 60 Ind Cns 500 [Held defend- 
Lf not tlkbip any part in defending the amt or 
appeal Slot entitled to leave separately]. 

(2) Muhammad v ( gg 9 p ^[SpecUl 

i&iM wV£ : S 240:5 

Cal L Jour 566: 2 Mad L Tun 204 r 


( 2 -«) (1901) 24 All. 174: 6 Cal W N 362: 

4 Bom L R 159: 29 Ind App 40: 8 Sar 247 

P C. 

Note 4. 

(1) Radhakrishna Das v. Rai Krishenchand, 
(1901) 23 All 415 (418): 28 Ind App 182 : 5 
Cal W N 689: 3 Bom L R 469: 8 Sar 114 P O. 

(2) 1921 P C 25 (26) : 44 M*d 293: 19 All L J 

161: 23 Bom L R 718: 33 Cal L Jour 277: 
25 Cal W N 630: 40 Mad L Jour 229: 13 Mad 
L W 321: 1921 Mad W N 119: 60 Ind Cas 85: 

4 8 Tnd App 31 : 29 Mad L Tim 418 P C. See also 

Maharaj Bahadur Singh v. Balchnnd Chnwdhury. 
1921 P C 128 (128): 48 Tnd App 376: 13 Mad 
L W 365: 1921 Mad W N 87: 2 Pat L Tun 132. 
62 Ind Cas 320: 29 Mad L Tim 156 P C. 



I. 


Appeal to the King in Council 


3029 


it, show clearly the grounds upon which it is based. There should be an indi¬ 
cation of the nature of the question that is involved in the appeal and that the 
discretion conferred by S. 109, Cl. (c) was invoked or was exercised. Their 
Lordships think it should be brought to the attention of the Indian 
Courts that these certificates are of great consequence, that they seriously 
affect the rights of litigant parties, and that they ought to be given 'in such a 
form that it is impossible to mistake their meaning upon their face”. Even 
if the High Court refuses a certificate it is desirable that the reasons for such 
reiusal should be stated. 3 

The respondent can raise a preliminary objection before the Judicial 
Committee on the ground that the order granting leave is ultra vires and that 
hence the appeal is not maintainable. 4 But objection as to valuation, should 
be taken at the earliest possible opportunity. 5 The Privy Council will not 
interfere with any question of valuation unless it can be shown that some item 
has improperly been made the subject of valuation, or excluded therefrom, or 

that there is some fundamental principle affecting the valuation which renders 
it unsound. 0 


Certificate if can be granted after final adjudication by the Judicial 
Committee .—The certificate under this rule cannot be granted after there has 
been a Snal adjudication in the matter by the Judicial Committee. In Neki v. 
Chcjju Ram 7 the plaintiff’s suit which was decreed in the trial Court was 
reversed by the High Court. The plaintiff then filed a petition for leave to 
appeal to the Judicial Committee as also an application for a review. The 
latter application was granted and the High Court reversed its original judg¬ 
ment. The defendant took the matter in appeal to the Privy Council which 
hold that the application for review was not maintainable and dismissed the 
suit restoring the first judgment of the High Court. Subsequently the plain¬ 
tiff pressed his original petition for leave to appeal and the High Court granted 
leave holding that the petition was still alive, and not disposed of. The Privy 
Council reversed the older granting leave holding that there was no suit 
existing after the decision of the Judicial Committee and that no leave could 
therefore be granted. 


5. Ex parte grant of leave to appeal.—An ex parte order granting 
leave to appeal is liable to be rescinded if it is obtained by any misrepresenta¬ 
tion or concealment of fact which ought to have been disclosed. 1 


(3) Venf/rnuit SwaroopathU Vert in Xnwhi H v 
Ghrrnkunnath Nnmbv/nthan, (1902) 29 Mad 194 
(195): 33 Ind App 67: 10 Cal W X 545: 8 Bom 
L R 374: 4 Cal L Jour 305: 16 Mad L Jour 160 
P C. 

(4) Gnjadhur Pershod v. Thr Widow of Emani 
Ali, (1897) 15 Bene L R 221: 2 Ind App 205. 

(5) NQmadhab v. Bisivambhnr, (1869) 13 Moo 
Ind App 85 (95): 3 Ben* L R 27: 12 Suth W R 
P C 29: 2 Suther 257: 2 Sar 489 P C. 


In «l A pp 187: 14 All L J 1002: 18 Bom L R 
24 Cal L Jour 303: 20 Cal W N 1279 • 31 
Mii<l L Jour S71: 20 Mad L Tim 211 
L W 436: (1916) 2 Mad W N 200: 3. 

9 .S9 P C. See also Radhakrishna v. 
mur, 1922 P C 257 (258); 16 Mad 
47o: 31 Mad L Tim 31: 43 
49 Ind App 211; 27 Cal W 
937: 36 Cal L Jour 450: 74 
I Order of council dated 
conclusive 


Mnd 

323 : 

L J 
P C 


certifies to not 


9—2—1920 
as to valuation). 


5 Mad 
o Ind Cas 
S undarc Siva- 
L W 18: 41 
Mad L Jour 
N 1: 20 All 
Ind Cas 584 
shows 


(6) Charan Das v. Amir Khan, 1921 P C 50 
(52): 48 Cal 110: 47 Ind App 255: 18 All L 
J 1095: 22 Born L R 1370: 3 Pun W R 1921: 
39 Mad L Jour 195: 28 Mad L Tim 149: 2 
U P L R 124: 57 Ind Cas 606: 25 Cal W N 
289: 13 Mad L W 49 P C; Rndha Kunwar v. 
Rroti Singh , 1916 P C 18 (20): 38 All 488: 


(7) 1925 P C 174 (175): 6 
89 Ind Ons 185: 26 Pun I. R 
versing 1924 Lah 2251. 


L R P r 128- 
526 P C (Ro- 


r? (1) T V*o£jf?* 00rw , Dank > ™ v - Char, 

Raynor, (1882) 4 All 500 (508): 9 Ind App ? 

6 Ind Jur 384: 4 Sar 346; Mohun Lai v* 


0.45, R.5, 
Notes 
3—4. 
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Notes 
6—9. 


0.45. R. 4, 
Note 1. 


Sch. 


6. Non-prosecution of petition. —The petition is liable to be struck 
off for default if the applicant does not prosecute it diligently. 1 The Court 
can however restore the petition on sufficient cause being shown. 3 

The Privy Council may also dismiss an appeal presented to it for want 
of prosecution where no further proceedings, are taken in the High Court, as 
required by the rules. 8 

7. Letters Patent Appeal.- —No appeal lies under Cl. 15 of the Letters 
Patent from an order granting 1 or refusing 2 a certificate for leave to appeal. 

8. Review. —An order granting or refusing leave to appeal can be 

reviewed. 1 ’ • i. > v 

9. Form. —See Appendix G, Form No. 12. 

4. [New.] For the purposes of pecuniary valuation , suits 

involving substantially the same questions for 

sufts ns0lidatl ° n ° f determination and decided by the same judg¬ 
ment may be consolidated : but suits decided 
by separate judgments shall not be consolidated, notwithstanding 
that they involve substantially the same questions for determi¬ 
nation. 

Synopsis. 


3. “Judgment,” meaning of. 

4. Costs. 


1. Consolidation of suits. 

2. Inherent power to consolidate. 

1. Consolidation of suits.—There was no provision under the old 
Code corresponding to this rule and there was a conflict of opinion as to whether, 
and when, two suits could be consolidated together for the purpose of reaching 
the pecuniary limit necessary for an appeal to the Privy Council. According 
to the High Court of Allahabad, suits, though decided by separate judgments 
could be consolidated provided the questions involved in them were substantially 
the same, and the property affected by the suits were also the same. 1 Accprding 
to the High Court of Calcutta, such consolidation was not permissible unless 


Dow. (1859-61) 8 Moo Ind App 193 (195): 1 
Sar 792: 1 Suther 458; Sibnaratn v. MuUodhur, 
(1854-57) 6 Moo Ind App 207 (208, 209) : 1 Sar 
532: 9 Moo P C 354; Madhub Ghvnder Dey v. 
Lane, (1875) 14 Bong L E 394. 

Note 6. 

(1) Monrnjee Poonja v. Visranjee, (1886) 12 

Cal 658 (660); Aghore Nath Chatterjee v. D(n > 10 ; 
dardas Bur-man, (1897) 2 Cal W h 46 (47) 
(Notes); Oobardhan v. Manx Bibi, (1870) 5 Bong 
L R 70: 14 Suth W R 0 C 34 [On appeal from 
3 Beng L R O C 126] ; Thakoor Eapdnath v. 
The Government, (1876) 1 Cal 142 (143): 22 

Suth W R 17: 13 Beng L R 445. 

(2) Shankar Baksh v. Hardeo Baksh, (1889) 
16 Cal 397 (403): 16 Ind App 71 : 5 Sar 299. 
,3 Ind Jur 93: R and J 108 PC;RadJaBi«ode 
Mistier v. Kripa Moyee Debea, (1867) 7 Suth W 
R 531 (531): Beng L R Sup Vol 730. But see 
Bolakun, in re, ( 1866 ) 6 Suth W R Mis 121. 


(3) Rabutty Dossee v. Radhanath, (1854-57) 
6 Moo Ind App 346 (347): 1 Sar 547 P C. 

Note 7. 

(1) Lutf Ali v. Asgur Rcza, (1890) 17 Cal 
455 (458) ; Mowla Buksh v. Eissen P ertal> > 
(1876) 1 Cal 102 (103); Amirunnissa v. Bchary 
Lai. (1876) 25 Suth W R 529 (531); Mowla 
Buksh v. Hodgkinson, (1875) 24 Suth W R 150 
(151). 

(2) Manly v. Patterson, (1881) 7 Cal 339 
(342): 9 Cal L Rep 166; Tara Chand v. Radha 
Jeebun, (1875) 24 Suth W R 148 (149). 

Note 8 - _ 
(1) Gopinath Birbar v. Goliuk C/iunaar, 

(1884) 16 Cal 292 (294) ; Nand Kxshore v. Ronj 

Golam, (1912) 17 Ind Cas 221 (222): 39 Cal 

1037: 16 Cal W N 1089. 

Order 46, Rule 4—Note 1. 

(1) Muhammad Yusuf, in the matter of, (18lJ<» 
18 All 196 (198): 1896 All W N 39. • - • 
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the suits had been decided by the same judgment. 2 The present rule gives effect 
to the latter view, and no consolidation is permissible under the present Code, 
unless the suits have been decided by the same judgment. The object of the 
rule is that where there are appeals from one judgment involving substantially 
the same question for determination before the Privy Council, they may be con¬ 
solidated if, in the aggregate, the value of the appeals amount to the appealable 
minimum. 3 But in interpreting the words “same judgment,” the spirit of the 
rule should be observed and a narrow interpretation should not be given to it. 4 
Where the judgment in one suit is merely a copy of the other 6 or 
where the judgment in one suit merely refers to the judgment in 
the other, and, adopting its reasons, and passes a decree accord¬ 
ingly, 0 the suits must, for the purposes of this rule be regarded as having been 
decided by the same judgment. Where the evidence in the two suits was, at the 
request of the parties, considered as a whole, and the Court came to a decision on 
the whole of thq evidence in favour of a party, it was held by the High Court 
of Allahabad that it was a proper case to which the procedure sanctioned by 
this rule should be applied. 7 But the rule allows consolidation only for the 
purpose of making good a defect in pecuniary valuation, and not a defect of 
any other kind. In the ease cited below the same judgment affirmed the lower 
Court’s judgment in part relating to one defendant and modified it in part 
relating to another defendant. In regard to the former part, there was no 
substantial question of law involved and in regard to the latter part the appeal- 
able value was less than Rs. 10,000. Both defendants applied jointly for 
leave to appeal. It was held that leave should be refused. 8 

The rule applies only to appeals to the King in Council and not to 
appeals to the High Court. 9 

2. Inherent power to consolidate.—The rule does not limit the in¬ 
herent power of the High Court to consolidate appeals to the Privy Council 
for the purpose of security for costs and for saving expenses i: though such 
power cannot be exercised for settling pecuniary valuation when the rule forbids 
it in cases governed by different judgments . a 


(2) Royal Insurance Company v. Akhoy Can- 

mar, (1901-02) 6 Cal W N 41 (42) P B; Muham¬ 
mad Ubdoolah v. Mootcchand, (186(5) 5 Suth 

W R P C 34 (38): 1 Moo Ind App 3G3: 1 
Suth 56:^ 1 Sar 129; Khnjah AshanuUa v. Ka- 
roonamoyi Ohowdhury t (1879) 4 Cal L Rop 125 
(127); Deonarain Singh v. Guni Singh, (1907) 
34 Cal 400 (402); Gopal Lai Thakoor v. Teluk 
Chunder Rai, (1860) 7 Moo Ind App 548 
(551): 1 Sar 737. But see Joogulkiahore v. 
Jotcndro Mohan. (1882) 8 Cal 210 (211): 6 Tnd 
Jur 356 ; Ajuas Kooer v. Luteefa, (1872) 18 Suth 
\V R 21 (22). 

(3) TTar Prasad v. Brij Kishen Das, (1918) 45 
Ind Cns 551 (552): 3 Pat B Jour 446: 1918 
Pat H C C 259; Itanya Chandra Dhnr v. Jagafh 
KiShore, (1911) 10 Ind Cas 967 (967): 13 Cal 
B Jour 503; Rajcsiuara Sethupathi v. Arvna- 
oh ala m . 1923 Mad C 02 (603): 44 Mad L Jour 
424: 73 Ind Cas 217. Sco also Abdul Karim 
v. Allah Baksh, (1913) 21 Tnd Cas 624 (624): 
90 Pun Ro 1913: 340 Pun L R 1913: 229 Pun 
W R 1913. 

(4) Jivangiri v. Gajanan, 1927 Bom 19 (20): 
50 Bom 753: 28 Bom L R 1437: 100 Ind Cas 

148. 


(5) Vasi Reddi v. Secretary of State, 1932 
M.:d 125 (126): 61 Mad L Jour 692: 34 Mad 
B W 817: 135 Ind Cas 449: 55 Mad 100. 

(6) Jivangiri v. Gajanan. 1927 Bom 19 (20): 
50 Bom 753: 28 Bom B R 1 137: 100 Ind Cas 
143. 


(7) B hag v an Singh v. Bhawani Das B hag wan 
Das. 1921 All 270 (270): 18 All L J 1119: 43 
All 223: 59 Inti Cas 794. 


(8) Narnyana Das v. Mt Kamala Bui, 1923 
Nae: 198 (199): 69 Ind Cns 525. 


TTar Devi v. TTarnam Singh. (1910) 6 
(as 491 (492): 17 Pun B R 1910: 123 Pun 
IV 191U 



Not© 2. 

,<lL nn : Prasad Rai v. Rrji Kishen Das, 
- 1 ? 1 *) 4;. Ind Cas 551 (552): 3 Pat L Jour 
446: 1918 Pat H C C 259. 


( 2 ) Dcoki Nandan Prasad 1 
1921 Pat 97 (98): 2 Pat L 
B Jour 97: 1921 Pat II C C 
517. 


Narsingh Rant. 
Tim 157: 6 Pat 
145: 60 Ind Oas 


0.45, R. 4, 
Notes 
1 - 2 . 
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0.45, R. 4, 
Notes 
3-4. 


0.45, R. 5, 
Note 1. 




Sett 


3. “Judgment” meaning of.—The word “judgment” refers to the 
judgment appealed against and not the judgment of the Court below. 1 The 
fact that theTe was a common judgment in two suits in the trial Court is no 
ground for consolidating the suits under this rule unless there is a common 
judgment in the High Court also. 2 

4. Costs. —The effect of an order of consolidation of several 
appeals under this rule is to make them a single appeal, and if costs are award¬ 
ed against the respondents, they are jointly and severally liable for the whole 
costs. 1 

As to security for costs in consolidated appeals, see Note 5 to R. 7, below. 


pute to Court of first 
instance. 


R. 5. [New.] In the event of any dispute arising between 

the parties as to the amount or value of the 
Remission of dis- subject-matter of the suit in the Court of first 

instance , or as to the amount or value of the 
subject-matter in dispute on appeal to His 
Majesty in Council , the Court to which a petition f or a certificate 
is made under rule 2 may, if it thinks fit , refer such dispute foi 
report to the Court of first instance , which last-mentioned Couit 
shall proceed to determine such amount or value and shall 
return its report together with the evidence to the Court by 
which the reference ivas made. 


1. Remission of dispute as to amount or value of the subject-matter.— 

This rule gives effect to the practice followed under the old Code a practice 
sanctioned by the Judicial Committee of ascertaining by evidence and enquiry 
as to the true value of the subject-matter in appeal when there is a dispute re¬ 
garding the same. 1 

A remand under this rule is unnecessary and should not be made when 
an issue as to valuation was raised and decided in the trial Court and the parties 
acquiesced in the finding on that issue. 2 

Where there is a remand under this rule the Court to which the remand 
is made should itself carry out the investigation and cannot remit it to some 


Note S. , _ .. 

(1) Vasi Reddi v. Secretary of State for indw, 

1932 Mad 125 (126): 61 Mad L Jjw • 24 
Mad L W 817: 135 Ind Cas 449: 55 Mad 106. 

(2) Deoki N 'Milan Prasad v. Naninoh ■ Bout. 
1921 Pat 97 (98): 6 Pat L Jour 97 .1921 Pat 
H C C 145: 60 Ind Cas 517: 2 Pat L Tim 157. 

Note 4. , 

m The llidnapwr Oo, Ltd v. Madan Aw*wort, 
1923 Pat 216 (216*)*; 1923 Pat H C C 17: 70 Ind 

Order 46, Buie 6—Note 1. 

(1) Rax Amrita Nath Mitter Bahadur *. Abjw 
Charan Ghosh, (1905) 9 Cal W N 870 (371). 


Ikramul Euq v. Wilkie, (1906) 33 Cal 893 (894): 
33 Ind App 106: 3 All L J 740: 6 Cal L Jour 
682: 11 Cal W N 946: 17 Mad L Jour 454. £ 
Mad L Tim 448 P C. 

(2) Anant Narayan Deshpande v. Ramchandra 
Ganghadar Deshpande, (1918) 46 Ind Cas 4 (o). 
42 Bom 609: 20 Bom L R 418; Bamethwar Khem 
ka v. Siddcshwar Ghosh, 1927 Cal 418 (419). 
45 Cal L Jour 225: 101 Ind Cas 901; Deokxnandan 
v. Narsingh, 1921 Pat 97 (98) i: 6 Pat; L Jour 97. 
1921 Pat H C C 145: 2 Pat L Tim 157 . 60 ina 
Cas 517. See also Jaganath Bafcftaft v. 

Vl 916 ) 80 Ind Cas 204 (205): 2 Oudh h J 
208 [Defendant not objecting as to plamt valuat 
—Held he cannot object in High Court). 
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other officer. 3 But it has power to hold a local enquiry for the purpose of deter- 0.45, R. 5, 
mining the value of the subject-matter. 4 Note 1. 


Effect of refusal of 
certificate. 


R. <3. [S. 601.] Where such certificate is 
refused, the petition shall be dismissed. 


[1877—S. 601.] 


0.45, R. 6, 
Notes 
1-4. 


1. Reasons for refusal. 

2. Costs. 


Synopsis. 

3. Appeal. 
4 Review. 


1. Reasons for refusal. —In the undermentioned case 1 the Judicial 
Committee observed as follows:—' 1 ‘ Their Lordships desire to add that it would 
be convenient if the High Court on future occasions in refusing a certificate for 
leave to appeal would be good enough to state the grounds on which they refused 
it.” 

2. Costs.—Where an application for leave to appeal is dismissed 
with costs, the proper Court to execute the order as to costs is the trial Court. 1 

3. Appeal. —Under 0. 43, R. 1, Cl. (v) an appeal lies against an 
order made by any Court other than a High Court refusing the grant of a 
certificate under this rule and the period of limitation is 30 days from the date 
of the order under Art. 153 of the Indian Limitation Act. 

4. Review. — See Note 8 to R. 3, ante. 

R. V. [S. 602.] (1) Where the certificate is granted, the 0.45, R.7. 

applicant shall, within ninety days or such 
security and deposit further period , not exceeding sixty days , as the 
certificate 011 grant of Court may upon cause shown allow from the 

date of the decree complained of, or within six 
weeks from the date of the grant of the certificate, whichever is 
the later date,— 

(a) furnish security in cash or in Government securities 
for the costs of the respondent, and 

(h) deposit the amount required to defray the expense of 
translating, transcribing, indexing and transmitting to His 


(3) Hansman Jha v. Bahuji Jha, (1916) 34 
Ind Cas 203 (203): 43 Cal 225. 

(4) Promada Nath Roy Bahadur v. Basirud - 
din Quazi, 1925 Cal 414 (415): 82 Ind Cas 744. 

Order 40, Rule 6—Note 1. 

(1) Yenganat SwaroopathU Valia Nambidi Aver - 
gal v. Oherakunnath Nambiyathan Nambudria , 
(1906) 29 Mad 194 (195): 10 Cal W N 545: 8 

C.P.C.—350 


Born L R 374: 16 Mad L Jour 160: 4 Cal L Jour 
:»or>: a a i„ ( i .\pp 67 P c. 

Note 2. 

(1) Jogendra Ohandra Sen v. Wazi Dunniesa 
Khntun, (1907) 34 Cal 860 (862): 11 Cal W N 
856. Seo however Hutto Proaad Roy v. Bhupen- 
dro Narain, (1881) 6 Cal 201 (203): 7 Cal L 
Rep 79 [Held, High Court can execute such order]. 
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Majesty in Council a correct copy of the whole record of the 
suit, except— 

(1) formal documents directed to be excluded by any 
order of His Majesty in Council in force for the time being; 

(2) papers which the parties agree to exclude; 

(3) accounts, or portions of accounts, which the officer 
empowered by the Court for that purpose considers unneces¬ 
sary, and which the parties have not specifically asked to be 
included; and 

(4) such other documents as the High Court may direct 
to be excluded. 

Provided that the Court at the time of granting the certi - 
ficate may , after hearing any opposite party who appears , order 
on the ground of special hardship that some other form of 
security may he furnished : 

Provided further , that no adjournment shall he granted 
to an opposite party to contest the nature of such security. 

(2) Where the applicant prefers to print in India the 
copy of the record, except as aforesaid, he shall also within the 
time mentioned in sub-rule (1) deposit the amount required to 
defray the expense of printing such copy. 

[1877—S. 602.] 

Local Amendments. 


BOMBAY. 

After R. 7, (lie following rule shall be inserted, namely: — 

“7-A. No such security as is mentioned in R. 7 (1), Cl. (a) shall be required 
from the Secretary of State for India in Council or, where the Local Govern¬ 
ment has undertaken the defence of the suit, from any public officer sued in 
respect of an act alleged to be done by him in his official capacity. 

NAGPUR. 

Insert the following as new R. 7-A:— 

“7-A. No such security as is mentioned in R. 7 (1), Cl. (a) shall be required 
from the Secretary of State for India in Council or, where the Local Govern¬ 
ment has undertaken the defence of the suit, from any public officer sued 
in respect of an act alleged to be done by him in his official capacity.V 


Synopsis. 

1. Amendments after 1908. 

2. Scope of the rule. 

3. “Date of the decree,” meaning of. 

4. Security and deposit. 

5. Security in case of consolidated 
appeal. 


6. Form of security—Proviso. 

7. Extension of time. 

8. Record not to include unneces¬ 

sary papers. 

9. Delay. 

10. Appeal. 


I 
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1. Amendments after 1908.— The following alterations have been 
introduced by the Amending Act XXVI of 1920:— 

(1) The words “Ninety days or such further period not exceeding 

sixty days as the Court may, upon cause shown, allow” have 
been substituted for the words “six months”. 

(2) The words “in cash or in Government securities” after the word 

“security” have been newly added. 


(3) The proviso to sub-R. (1) is new. 

2. Scope of the rule.—The rule prescribes the course to be followed 
by the applicant (appellant) after the issue of a certificate as to fitness of 
appeal. He should furnish security for the costs of the respondent and also 
deposit the expenses for translating, transcribing, indexing and transmitting 
the records within the time fixed by clause (l). 1 The rule does not, according to 
the Chief Court of Oudh, apply to cases where special leave to appeal is granted 
by the Privy Council under S. 112, and the High Court has no jurisdiction to 
call upon the appellant to deposit security without any order of the Privy 
Council. 1 ' 11 The High Court of Calcutta, 2 on the other hand, has held, in a case 
arising under the old Code, that it has been the practice of that Court to treat 
the section as applicable, and that the High Court has power to extend the time 
for depositing the costs of transmitting the records under the section. 

3. “Date of the decree” meaning of.—The words “date of the 
decree” mean the date on which the decree is pronounced and not the date on 
which it is signed by the Judge. 1 


4. Security and deposit.—The appellant should furnish security for 
the costs of the respondent. 1 The security should after the amendment of the 
section by Act XXVI of 1920 be in cash or in Government securities unless 
the Court acting under the proviso 1 '" orders that some other form of security 
may be furnished. Where Government securities are furnished as security, 
the market value thereof at the time of deposit should be taken into con¬ 
sideration." Solicitors for the respondent in England can claim payment of 


0. 45, R.7, 
Notes 
1—4. 


Order 45, Rulo 7—Note 2. 

(1) In tin* matter of dour Sun i Pass, (1875) 
19 Suth \V R 305 (306) [Petitioner has no right 
to change the estimate of expenses; if ho is dis¬ 
satisfied ho can apply to the officer to amend it). 

(1-a) Mata Prasad v. .V ayrshar Sahai , 1925 Oudh 
99 (100): 11 Oudh L J 195: 76 Ind Cas 335. 

(2) Roy Jotindra Nath Ohowdhury v. Rai Pra- 
eanna Kumar llanerjce Bahadur, (1907) 11 Cal 
W N 1104 (1105). 

Note 3. 

(1) Ilarendra Lai v. JIari Dasi Dcbi, (1910) 5 
Ind Cas 844 (845): 14 Cal W N 420. 

Note 4. 

(1) Rajah Saheb Pershnd Sein v. Rajah Rajcn - 
dro Kwhore, (1867) 7 Suth W R 338 (338): 
Bong L R Sup Vol 662: 2 Ind Jur N S 229. 

(1-a) As to securities that could \n taken be¬ 


fore the amendment, s^o tlii following cases: — 
Phuol Korr \. Dabec Pcrshad , (l8t»9) 12 Suth W 
K 187 <1 *7 ) I Widow's in 1 «-r«-si should not he taken 
as security) ; Midnapur Zamindari Co v. The De - 
/• uhj Commissioner of Manhhum . (1918) 44 Ind 
* '*: s 570 (571): 3 Pat L Jour 132 [Decree offered 
ns security for costs. Held, acceptance of security 
does not operate as stay of execution of the decree] ; 
Girandra Nath v. Bejoy Onpal, (1899) 26 Cal 246 

19): 3 Cal W N 84 [Surety not precluded from 
questioning the validity of the bond in execution]: 
Narayanan v. Arunachalam, (1896) 19 Mad 140 
<143, 144) [Security bond can he enforced 1 ; Soon* 
jharee Koonwar v. Ramessur Pandey, (1866) 5 
Suth W R Mis 47 (48) [Security bonds require 
a stamp]. 

(2) Chutterput Singh v. aha raj Bahadur, 
<1909) 4 Ind Cas 64 (64): 9 Cal L Jour 559 
[In case of Government securities market value 
at the time of deposit should bo taken into con¬ 
sideration] . 
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their bill of costs from the money deposited as security. 3 A Full Bench of 
the High Court of Allahabad 4 has held that it is open to the decree-holder by 
way of caution to attach the security deposited by the judgment-debtor 
so as to prevent him from dealing with it any further. 

5. Security in case of consolidated appeal. —When two appeals are 
consolidated for valuation, security has to be furnished in respect of each of 
the appeals. It is not enough if security is given in one appeal alone. 1 

6. Form of security—Proviso. —If an appellant to the Privy Council 
wishes to furnish a security in any other form than in cash or in Government 
bonds, he must apply for a special order to that effect and obtain it simul¬ 
taneously with the order granting the certificate. It cannot be applied for or 
granted afterwards. 1 


7. Extension of time. —Prior to Act XXVI of 1920 the security or 
the deposit had to be furnished or made within six months from the date of the 


decree complained of or within six weeks from the date of the grant of the 
certificate, whichever was the later date. The period of six months has, under 
the rule as now amended, been reduced to 90 days; but the Court may extend 
the said period by a further period of sixty days “on cause shown”. Under 
the rule, as it originally stood, it had been held by the Privy Council and by 
the High Courts that the period of six months could be extended by the High 
Court for “cogent reasons”. 1 It was held that the misapprehension of the 
appellant as to the date of the re-opening of the High Court could not be con¬ 
sidered to be a “cogent reason” justifying an extension of time. 2 As tO' 
whether the poverty of the appellant was a “cogent reason,” it was held by 
the High Courts of Madras and the Chief Court of Lower Burma that it was 
not; 3 while the Chief Court of Punjab held that it was a sufficient ground for 
extending time. 4 Even under the present rule, the High Courts of Madras 
and Rangoon have followed their earlier view on the point. 5 


(3) Bikramkishore Manikya v. Ali Ahmed, 1931 
Cal 734 (734): 58 Cal 1034: 134 Ind Cns 1071. 

(4) Shanta Nandgir v. Basudevanand, 1930 All 
225 (242): 1930 All L J 402: 125 Ind Cns 477: 
52 All 619 [On appeal from 1929 All 794J. 

Note 5. 

( 1 ) Bihi Nabi Zohra v. Baij Nath Qoenka, 
(1919) 50 Tnd Cns 511 (512): 4 Pat L Jour 
198: 1919 Pat H C C 139. 

Note 6. 

(1) Amnachala Nnidu v. Balakrishna and Co, 
1925 Mad 449 (450): 48 Mad L Jour 134: 21 
M«d L W 147: 86 Ind Cas 201: 48 Mad 559: 
Ma Sein v. Sit Paung, 1926 Rang 44 (44) : 4 
Bur L Jour 3: 94 Ind Cas 590; Kirkwood v. 
Afaung Sin, 1921 L B 55 (57): 11 L B R 213: 
66 Ind Cas 548. 

Note 7. 

(1) Burjorc v. Bhagana, (1883) 10 Cal 557 
(562): 11 Ind App 7: 4 Sar 498: 8 Ind Jur 
216: R and J 76 P 0; Fazul-un-Niesa Begum v. 
Mulo, (1884) 6 All 250 (253): 1884 All W N 
71; Damodar v. Oopnl ('hand, (1884) 7 All 79 
(93): 1884 All W N 303; JIarendra Lai Roy 
Chowdhury v. ITari Dasi Debt. (1910) 5 Ind Cas 
844 (845) : 14 Cal W N 420; Thakoor KapUnath v. 
The Government, (1875-76) 1 Cal 142 (143): 22 
Suth W R 17: 13 Bcng L R 445; In the matter 
of the petition of Soorjntukhi Kner, (1876-77) 2 
Cal 272 (273); Kidarnath v. Nathu Alai, (1909) 4 


d Cns 919 (920): 27 Pun L R 1909: 87 Pun 
‘ d 1908: 153 Pun W R 1908: 

Fazal Ali, (1919) 50 Ind Cas 907 (908). 6 
idh L T 149 - 1 U P L R (0) 58; Alurlidhar 
B L Rai (1919) 49 Ind Cas 893 Nag; Ma Ale 
rffv MaSa ft (1900-07) 1 L B R 829 (882) ; 
mnammal v. The Bank of Rangoon. 1921 L B K 
(29): 1 L B R 108: 65 Ind Cas 450. But 
» the following which are not good law m view 
10 Cal 557 P C: Narain Singh v. Rustam Khan, 

81 All W N 76 (76); Deotadin y. Q*V**™L 

82 All W N 55 (55); Gopeechand, in the matter 
, (1871) 2 Cal 128 (129): 1 Ind Jw 374. 

, neendro Deb Roy Kur v. Jogendro Deb, (1875J 
Suth W R 220 (221). 

(2) Barendra Lai Roy Ohowdury v. 

tbi, (1910) 5 Ind Cas 844 <845 >:14, Ca W R 
0; Shamsulnissa v. Secretary of 
; Ind Cas 489 (489): 71 Pun V R 1913. 

in L R 1913. 

(3) Rangasayi v. Uahalatohmamn* ,(1^ 
ad 391 (392): Ponnammal v. The Bank or g 
on, (1922) 65 Ind Cas 450 (451). 11 L B 

8- 1921 L B R 28. 

jii-jrw; s Arx \v' M 

8 Pun L R 1910. 

fit VUSl: 
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Can the period of six weeks or the period of sixty days be extended by 
the High Court? It has been Held that the period of six weeks cannot be 
extended by the High Court. 6 There is a conflict of opinion as to whether the 
period of sixty days could itself be enlarged by the High Court. According to 
the High Court of Bombay, the High Court has, by virtue of R. 9 of the Privy 
Council rules, such power; 7 while according to the High Courts of Allahabad, 8 
Madras, 9 Patna,’' 0 Rangoon 11 and the Chief Court of Oudh, 1 - 2 the High Court 
has no such power and cannot extend the time beyond that which is provided 
in this rule. 

8. Record not to include unnecessary papers . —The Judicial Com¬ 
mittee has repeatedly pointed out and condemned the practice of printing an 
enormous mass of wholly irrelevant and unnecessary matter in the preparation 
of the record. 1 Only so much of the records as are material to the appeal 
should be printed and transmitted to the Privy Council. 2 It has been held in 
the undermentioned cases 3 that where there is an appeal against the regular 
decree, such proceedings as application for review of the judgment and orders 
thereon ought not to form part of the record to be transmitted to England. 


chi v. T S Oopalaswami Odayar , 1932 Mad 484 
(485): 1932 Mad W N 557: 02 Mad L Jour 
665: 35 Mad L W 679: 138 Ind Cas 663: 55 Mad 
835. 

(0) Ramnni Rnnjan BUas TJpadhya v. Durga 
Putt. *1927 Pat 330 (331): 105 Ind Cas 585; 
Kamala Santa Singh v. Bindhu Mukhi Dassi, 1929 
Pat 431 (432) ; Ashiq A/i v. Arjuman-un-Nissa, 
1923 Oudh 50 (50): 25 Oudh Caa 254: 70 Ind 
Cas 937. See also Debi Rai v. Prahlad Das. 
1922 All 87 (88): 44 All 242: 20 All L J 
51: 65 Ind Cas 340 [Act 26 of 1920 not retros¬ 
pective], 

(7) Nilkant v. Vidya Narasimha Bharathi, 
1927 Bom 217 (221): 29 Bom L R 352: 51 
Bom 430: 101 Ind Cas 555 F B; Revanshidaya 
v. Qudhayn, 1931 Bom 278 (279): 33 Bom L R 
4«7: 132 Ind Caa 438. 

(8) Ram Dhar v. Prag Narain, 1922 All 43 
(44): 44 All 210: 20 All L J 13: 65 Ind Cas 249: 
Jagmohan Saran v. Saha Dcoki Nandan , 1923- 
All 572 (573): 5 L R A Civ 40: 84 Ind Cas 
535; Joti Prasad v. Harkesh Singh, 1928 Notes 
28 (e) : 26 All L J 433. 

(9) Poornananihachi v. T S Oopalaswami Oda - 
gar, 1932 Mad 484 (485, 486): 1932 Mad W N 
557: 62 Mad L Jour 665: 35 Mad L W 679: 138 
Ind Cas 603: 55 Mad 835; Eachi Rcddi Nagi- 
rcddi v. Sakl Reddi . 1924 Mad 44 (44) : 18 Mad 
L W 29: 1923 Mad W N 510: 74 Ind Cas 703. 

(10) Jnikissen Baram v. Baijnath Ram Mar • 
wari. 1927 Pat 332 (332): 103 Ind Cas 213: 8 
Pat L Tim 779; Kamala Santa Singh v. Bindhu - 
mukhi . 1929 Pat 431 (432). 

(11) J N Surty (Receiver) v. T S Ohettiar , 
1927 Ran* 20 (28): 4 Rang 265: 98 Ind Cas 
417: 5 Bur L Jour 187. 

(12) Tfukum Chand Kastiwal v. Radha Kishcn 
Mo ti Lai Ohamaria, 1932 Oudh 249 (249): 9 
Oudh W N 1: 136 Ind Cas 336. 

Note 8. 

(1) Bijai Ra) Sunwar v. Thakur Jai Indr a 


Bahadur Singh, 1922 P C 317 (324): 44 All 435- 
9 Oudh L J 385: 31 Mad L Tim 69: 49 Ind App 
262: 68 Ind Cas 876: 43 Mad L Jour 682: 36 
^ J ° ur 511: 27 Cal w N 221: 79 Ind Cas 
2 j0 P C; Shew Darshan Singh v. The Deputy 
Commissioner, Partabgarh, 1923 P C 44 (44) • 43 
Mad L Jour 167: 35 Cal L Jour 593 P C: 
Oopal Chandra v. Rujaniknnta, 1919 P C 83 ( 84 ): 
47 Cal 415: 46 Ind App 299: 24 Cal W N 553: 
76 Ind Cas 737 P C; Tnrakant Banerjee v. 
Puddomoney Dossec, (1863-66) 10 Moo Ind App 
476 (489): 5 Suth W R P C 63: 1 Suther 631: 
2 Sar 184; Musst Ilumceda alias Bebee Khajoo 
v. Musst Amntool Mchdee Begum, (1872) 17 Suth 
'V R 106 (108). 


, intQx o r i T /X, v - rroayat Kumar, 

C " s I 25 < 426 > : 18 Cal L .Tour 
1-2 Raja Rao Venkata Suriya Mahipati Ram 
Jxn.itina Rao Bahadur v. The Court of Wards 
(1897) 20 Mad 395 (398): 24 Ind Ann 194 7 

S' f 252 PC: Koer v. Chot?y SLi 

Stnyh. (1894) 21 Cal 476 (479) [On an nppli- 
cation that a certain limited mooning should he 
placed on an endorsement by a Bench clerk on 
certain exlubits Hfter granting of a certificate the 
(_ourt loft the mattor to be disposed of bv the 

Ehnob Koonwar v. The Widows 
of Baboo Moodnarmn Singh, (1861-63) 9 Moo Ind 
APP 1 (10): 1 Suth W R (PC) 36- 1 Sar 

aher ! V C fOrisrinal deed impeached as 

altered should be transmitted ] ; j Veer Mahomed Tu- 

~% C !i.°K’. d T h Z J v ‘ Lnrhm «ep"t Singh Doogur (1867) 

hted h int' R F 29 r , (292 > fRecords should bo trans- 
bted into Enehsh wherever necessnrvl. Seo 

also Katehe.kalayana v. Raehivijaya, (1867-69) 12 

Moo Ind App 495 (502): 2 Bene L R P C 

Jbl Vc S XoZ ? P t C 33 : 2 Rw,h 20r>: 2 Sa? 

00 ( 91 )°' D ' on(lr,(lnn ■ In (1867) 7 Suth W R 


Mil TnJ a 7m* Kooth, J Regum. (1841-46) 3 
S?. I "‘ 1 , A PP 1 (7): 6 Suth W R p C 24: 1 
■ . ,f * 1 124 J. 1 Sar 227; Fukheerudeen v. Nujmoo- 
l“r’ A f i’ 1 Suth W R 145 (145); 2 Bong 

b 1868 > 10 ,Suth w R 1 (4,: 1 Ben « i/b 


. 45, R. 7, 
Notes 
7-8. 



V* - 


Q. 45, R. 7, 
Notes ’ 
8 — 10 . 


0. 45, R. 8, 
Notes 
1 — 2 . 
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. . The- Registrar of the High Court should determine in the first instance 
what papers should be included in the paper book. 4 

9. Delay.—Where there was a great delay of three years in the pre¬ 
paration of the records, the office was called on to report the reason for the 
delay so that if the delay was due to inaction on the part of the appellant, the 
appeal may be certified as not being effectually prosecuted by the appellant. 1 
If there is great delay, the Judicial Committee will peremptorily order the 
Courts in India to transmit the records at once. 2 

10. Appeal.—An order refusing to extend the time for furnishing 
security is not a “judgment” within the meaning of Cl. 15 of the Letters 
Patent and is not appealable as such. 1 


Admission of appeal B - 8 [S. 603.] Where such security has 

and procedure there been furnished and deposit made to the satis¬ 
faction of the Court, -the Court shall — 

(a) declare the appeal admitted, 

(h) give notice thereof to the respondent, 

(c) transmit to His Majesty in Council under the seal of 
the Court a correct copy of the said record, except as aforesaid 
and 


(d) give to either party one or more authenticated copies 
of any of the papers in the suit on his applying therefor and 
paying the reasonable expenses incurred in preparing them. 

Synopsis. 

1. To the satisfaction of the Court. 4. Form of notice. 

2. Notice to respondent^-Cl. (b). 5 Transmission of record. 

3. Effect of omission to notify. 

1. To the satisfaction of the Court.—A deposit made out of time is 
not one made to the satisfaction of the Court. 1 

2. Notice to respondent^-Cl. (b).—Under Cl. (b) of the rule the 
respondent should be served with the notice of the appeal. Notice by sub¬ 
stituted service can also be ordered.* 


(4) Sri Pat Singh V. Dudku Singh, 1921 Pat 
124 (124) : 6 Pat L Jour 114: 2 Pat L Tim 641: 
61 Ind Cas 657. Seo Shiva v. Rani Prayag, 1922 
Cal 479 (481, 482): 26 Cal W N 840; 49 Cal 
967: 76 Ind Cas 901 [Any application to alter 
the Registrar’s order must be made to tho Bench 
who granted leave and not to tho Bench who heard 
the appeal—Convenience in practice]. 


(1) D R Saklat 
(218): 2 Rang 91: 


Note 9. 

v. Bella, 1924 Rang 217 
3 Bur L Jour 30: 80 Ind Cas 


744. 


2) Baboo Kasi Persad Narain v. Mt Katval- 
i, (1851-54) 5 Moo Ind App 146 (161). 1 
h 225: 1 Sar 412. See In the matter of Oour 


Sum Date, (1875) 19 Suth W R 305 (306) [If 
tho money is not deposited within the time pres¬ 
cribed, application for leave will be stayed]. 


Note 10. 

(1) Kishen Per shad Pandey v. TUuckdhari Lal r 
(1891) 18 Cal 182 (186). 


Order 45, Rule 8—Note 1. 

(1) Jagmohan Saran v. Sahu Deoki Randan, 
1923 All 572 (573): L R 5 A 40: 84 Ind Car 
535. 


Note 2. # ifi 

(1) James Olark v. Baboo Rouplaul Muuiek, 
1 1837-41) 2 Moo Ind App 268 (268): 8 Moo P 
C 252: 1 Sar 188 P O. 
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3. Effect of omission to notify. —The accidental omission to notify 0. 45, R. 8,. 

to the respondents of the admission of an appeal to the Privy Council is not a Notes 

sufficient ground for a re-hearing of the appeal decided by the Privy Council 3 5. 

provided such respondents in fact knew of the admission. 1 

4. Form of Notice. —Vide App. G, Form No. 10. 

5. Transmission of record. — See Note 8 to R. 7, ante. 

R. 9. [S. 604.] At any time before the admission of the 0. 45, R. 9 

Revocation of ac- appeal the Court may, upon cause shown, 
ceptance of security. reV oke the acceptance of any such security, 

and make further directions thereon. 


R. 9-7^. [New.] Nothing in these rules requiring any 

notice to be served on or given to an opposite 
power to dispense party or respondent shall be deemed to require 

with notices in case .... . . ,,111 

of deceased parties. any notice to be served on or given to the legal 

representative of any deceased opposite party 
or deceased respondent in a case, where such opposite party or 
respondent did not appear either at the hearing in the Court 
whose decree is complained of or at any proceedings subse¬ 
quent to the decree of that Court: 

Provided that notices under sub-rule (2) of rule 3 and 
under rule 8 shall be given by affixing the same in some con¬ 
spicuous place in the Court house of the Judge of the District 
in which the suit was originally brought, and by publication 
in such newspapers as the Court may direct. 

Local Amendment. 

RANGOON. 


Substitute the following for R. 9-A:— 


“9-A. Nothing in these rules requiring any notice to be served on or given to an 

opposite party or respondent shall be deemed to 
Power to dispense with require any notice to be served on or given to an 
notices in case of deceas- opposite party or respondent who did not appear 
ed parties. either at the hearing in the Court whose decree 

is complained of or at any proceedings subsequent 
to the decree of that Court, or on or to the legal representative of any such 
opposite party or respondent if deceased: 


Provided that notices under sub-R. (2) of R. 3 and under R. 8 shall be 
given by affixing the same in some conspicuous place in the Court¬ 
house of the Judge of the district in which the suit was originally brought 
and by publication in such newspapers as the Court may direct.” 



Note S. 

(1) Kardit Singh v. Ourmuhh Singh , (1921) 
59 Ind Cas 7 (8): 22 Bom L R 550 P C; LaXta 


o i i Sh A ei i h A *? uddi *' (1897) 19 All 2( 
(211): 24 Ind App 49: 7 Sar 123 P C. 


0.45. 
R. 9-A. 


0.45, R.10, 
Note 1. 


0.45, Rll. 


0.45, R12. 
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R. 1 O. [S. 605.] Where at any time after the admission 
Power to order fur- of an a PP eal but before the transmission of the 
ment Security ° r pay ' copy tb e recorc *> except as aforesaid, to His 

Majesty in Council, such security appears 
inadequate, , 


or further payment is required for the purpose of tran¬ 
slating, transcribing, printing, indexing or transmitting the 
copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a 
time to be fixed by the Court, other and sufficient security, or to 
make, within like time, the required payment. 


Synopsis. 

1. Scope of the rule. 


Application for enforcement, where to he made. See Note 1, Pt. (1). 

1. Scope of the rule.—An application for the enhancement of the 
amount of security for costs furnished by an appellant to the Privy Council, 
after admission of the appeal, ought to be made under this rule and not under 
R. 9. The latter rule is applicable to applications before admission of the 
appeal. 1 ' 


R. 11. | 

Effect of failure to 
comply with order 


[S. 606.] Where the appellant fails to comply 
with such order, the proceedings shall be stayed, 


and the appeal shall not proceed without an order in this 
behalf of His Majesty in Council, 

and in the meantime execution of the decree appealed from 
shall not be stayed. 

[1877—S. 606.] 


1. "Fails to comply." —See Notes to R. 7, above. 


R. 1 2. [S. 607.] When the copy of the record, except as 

aforesaid, has been transmitted to His Majesty 
in Council, the appellant may obtain a refund 
of the balance (if any) of the amount which he 
has deposited under rule 7. 


Refund of balance 
deposit 


Order 45, Buie 10 —Note 1. 

(1) Murlidhar v. B L Rat, (1919) 49 Ind Cas 


893 (893) Nag. 
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R. 1 3. [S 


Powers of Court 
pending appeal. 


. 608.] (1) Notwithstanding the grant of a 
certificate 1 2 3 for the admission of any appeal, 
the decree appealed from shall be uncondition¬ 
ally executed, unless the Court 2 otherwise 
directs. 


(2) The Court may, if it thinks fit, on special cause shown 
by any party interested in the suit, or otherwise appearing to 
the Court,— 

(a) impound any moveable property in dispute or any 
part thereof, or 

( b ) allow the decree appealed from to be executed, 
taking such security from the respondent 4 5 as the Court thinks 
fit for tbe due performance of any order which His Majesty in 
Council may make on the appeal, or 

(c) stay the execution of the decree appealed from, 
taking such security from the appellant 6 * as the Court thinks fit 
for the due performance of the decree appealed f rom, or of any 
order which His Majesty in Council may make on the appeal, or 

(d) place any party seeking the assistance of the Court 
under such conditions or give such other direction 10 respecting 
the subject-matter of the appeal, as it thinks fit, by the appoint¬ 
ment of a receiver 11 or otherwise. 


[1877—S. 608.] 


046, R.13, 

Note 1. 


Synopsis. 


1. Legislative changes. 

2. Court. 

3. Stay of execution if can be ordered 

before the granting of certificate. 

4. Taking such security from the respon¬ 

dent. 

5. Stay of execution on taking security 

from the appellant, Cl. (c). 

6. Stay of execution in view of applica¬ 

tion for special leave. 


7. Stay of execution after special leave 

to appeal is granted by the Privy 
Council. 

8. Stay of execution by Privy Council. 

9. Security after execution. 

10. To give such other directions. 

11. By the appointment of a receiver. 

12. Powers of the High Court pending 

appeal to the Privy Council. 

13. Appeal. 


Application for stay—Practice. See Note 8. and Note 5, F.-N. (2). 

Extent of security. See Note 4, F.-N. (2) 

1. Legislative changes. — 

1. The words “the grant of a certificate for the admission” in Cl. (1) have been 
substituted for the words “the admission of any appeal under this chapter” 

C-P.C.—381 
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2. The words “admitting the appeal” which occurred after the word “Court" 

in the old section have been omitted in Cl. (1) of the present rule. (As 
to the effect of this omission, see Note 3.) 

3. The words “by the appointment of a receiver or otherwise '’ have been newly 

added in Cl. (c). ' l 


2. Court. —The word “Court’* in this rule means the High Court 
and not the Subordinate Court of original jurisdiction. A subordinate Judge 
or a District Judge has no jurisdiction to stay execution of a decree of the 
High Court. The provisions of this rule are meant entirely to govern all 
questions regarding the execution of the decree under appeal before the Privy 
Council and the provisions of 0. 41, R. 6 do not apply thereto. 1 

3. Stay of execution if can be ordered before the granting of certi¬ 
ficate.- —In cases decided under the old Code it was held by the High Courts 
of Allahabad, 1 Calcutta 2 and Madras 3 that an application for stay of execu¬ 
tion could not be granted before the appeal to the Privy Council was finally 
admitted. The reason for such a view was the wording of para. 1 of the 
corresponding S. 608 of the old Code which referred to the “Court admitting 
the appeal.” The High Court of Bombay 4 on the other hand, held, that the 
words “admitting the appeal” had no reference to the time when the Court 
was to give directions but merely descriptive of the Court which was to give 
them and that the High Court could stay execution of its decree although the 
appeal had not yet been admitted. The words “admitting the appeal” have 
now been omitted in this rule but the omission has been held not to affect the 
construction of the rule and that even now no stay can be ordered under this 
rule before the certificate is granted. 6 It has been held in the cases cited 
below 0 that the High Court has inherent power to stay execution in appropriate 
cases even before the certificate is granted. 

4. Taking such security from the respondent .—Under Cl. (6) of the 
rule the Court may allow execution of the decree directing the respondent to 
furnish security for the due performance of any order which the Judicial Com¬ 
mittee may make on appeal. 1 The object of the security is to indemnify the 
appellant for any loss that may be occasioned by the execution being taken 

out. 2 


Order 46, Rule 13—:Note 2. 

1) Ram Bahadur v. n, r o«5-3 

•" 

? Vo 8 e •, s “ ss k; s- 

F B. 

1 ) Ktmar Lai V. Soni, 1890 All W N 92 (92). 
S M Bxbi Jarao Kumari v. Oopidtand Bo- 

&& % Wffi»« 

19). 

,* M'< to ■ 

Tim 809• 


(4) Dame Jaubai v. Sale Mahomed, (1895) 19 
Bom 10 (11, 12). 

(5) Bxbi Sona v. Mir Abdul My sain Khan, 
(1912) 16 Ind Cas 845 (846): 6 Sind L R 
86 . 

(6) Nantmal v. Jagatmal, 1925 Sind 216 
(217): 82 Ind Cas 739; Nand Kxshore v .^Ram 
Oolam, (1913) 18 Ind Cas 207 (209): 40 Cal 
955: 16 Cal L Jour 508. 

Note 4. 

(1) Mela Ram v. Mxusamat Rukman, (19ipi 
27 Ind Cas 572 (573): 29 Pun L R 1915: 244 
Pun W R 1915. 

(2) Nuffer Ohunder v. Soorendro Nath, (1810) 
14 Suth W R 410 (411): ^BenrtEAppJg. 
Indar Knar v. Lalta Prasad. (1882) 4 AU 532 
(542): 1882 All W N 133: 7 Ind Jur 269 
[Widow's interest refused to be accepted as secur 
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Where the High Court orders execution to proceed on the decree-holder 
furnishing security and the latter does not do so the order, operates in fact, as 
a stay of execution. The failure on the part of the respondent decree-holder 
to give security will not therefore deprive him of the benefit of S. 15 of the 
Limitation Act so as to bar a fresh application for execution after the Privy 
Council appeal is dismissed. 3 

5. Stay of execution on taking security from the appellant, Cl. (c).— 

The grant of an order for stay of the execution of the decree pending appeal 
is in the discretion of the Court and the appellant should show ‘special cause’ 
for the exercise of the discretion in his favour. As a general rule, execution 
ought not to be stayed unless it would so upset things that in the event of the 
appeal being successful the statns quo ante could not lie restored or could be 
restored only with great difficulty. 1 The principle underlying the granting 
of stay of execution is that “the successful party in litigation, i.e., the ulti¬ 
mately successful party is to reap the fruits of that litigation and not obtain 
merely a barren success’’. 2 

Proceedings between a preliminary decree and the filial decree, as for 
instance, in partition suits, are proceedings in the suit and not in execution. 
The High Court has therefore no power to stay such proceedings under this 
rule. The Privy Council which has seizin of the appeal can alone stay such 
proceedings. 3 Similarly proceedings in a Revenue Court to eject the defend¬ 
ant instituted after obtaining possession in execution of the decree of the High 
Court are not proceedings in execution of the decree within the meaning of 
this rule. 4 

Where the Court orders security to be furnished, it is advisable to 
specify definitely the time within which the security must be tendered, and to 
give such further directions as may be necessary to ensure the intention of the 
Court being carried out/’ 

6. Stay of execution in view of application for special leave.— 

The High Court of Calcutta 1 has held that it has inherent power to order stay 


ity]; Phool Koer v. Dabee Pershad, (1869) 12 
Suth W R 187 (187). (Do.); Mussamut Molka 
v. Mwtsamat Sumput Komvaree, (1866) 6 Sutb 
W R Mis 62 (62) lExtent of security). 

(3) Satdeo Nnrnin v. Srimati Radhey Kuar . 
(1920) 53 Ind Cas 9 (11): 1919 Pat H C C 
434 : 5 Pat L Jour 39. See also Ganesh Putt 
Singh v. Munprec Ram Chowdhry, (1873) 19 Suth 
W R 186 (187). 

Note 6. 

(1) Khadom Husain Khan v. Iff Murad Ribi , 
(1912) 15 Ind Cas 187 (188): 87 Pun W R 
1912: 234 Pun L R 1912; Chatikami Appa v. 
Venkatramanayamma, (1897) 2 Cal W N lix (lix, 
lx) (Notes); Sidhee Nazir Ali v. Ojnodhyamm . 
(1865) 1 Ind Jur N S 185: 5 Suth W R P C 
83: 10 Moo Ind App 540: 1 Suth 635: 2 8 a r 
198 P C. 

(2) Mt Brij Coomarec v. Ramrirk Pass, (1878) 
5 Cal W N 781 (797. 798); Khajah Ashanutln v. 
Karunamoj/re . (1879) 4 Cal L Rep 12.5 (129). 
See also Kool Chunder Chuckerbulty v. Kumul 
Chunder Roy, (1866) 6 Suth \V R Mis 17 (17); 
Dwarkanath Roy v. Wooma Sunduree, (1870) 14 


Suth W R 329 (329) : Ameerunnissa Khntoon v. 
A P Dunne, (1870) 14 Suth W R 361 (361) 
[Security for future mesne profits generally taken 
for three years). 

(3) Ram Narain v. ITarnam Pas. (1920) 51 
Ind Cas 561 (501): 1 V P L II (A) 166: 18 
All L .T 142: 42 All 170; Lalitrswar Singh v. 
Hhabesirnr Singh. (1909) 1 Ind Cas 812 (812): 
13 Cal W N 690: 9 Cal L Jour 561: 6 Mad L 
Tim 11. See also Shri Goverdhan Latji v. Shri 
Chandraprabnvnti. 1928 Born 159 (162): 30 Bom 
L R 126: 109 Ind Cas 139 [Stay of suit refused 
pending appeal as to maintainability of suit]. 

(1) Chet Ram v. Ram Singh, (1921) 61 Tml 
C 1IS 152 (152) All. 

(5) K>dfirnath Sanyul v. Mati Lai Pas. (1920) 
57 Ind Cas 382 (381): 24 Cal W N 265. 

Note 0. 

(1) Nand Kishare Singh v. Ram Oolam Sahu 
(1913) 18 Ind Cas 207 (209): 16 Cal L Jour 
;>ort: 40 Cal 95.5 | Holm wood. J., however dissent- 
nur|. 


0 45 R.13, 
Notes 
4—6. 



3044 


Appeal to the King in Council 


Sch. 


0.45, R.13, 
Notes 
6 - 10 . 


of execution of its decree in view of an application for special leave to appeal 
to the Judicial Committee. 


7. Stay of execution after special leave to appeal is granted by the 
Privy Council. —It has been held by the Privy Council in Nityamani v. 
Madhusudan Sen, 1 ' that the High Court has power to stay exe¬ 
cution of a decree although an appeal against that decree has been 
admitted by special leave of the Privy Council. Their Lordships observed: 
'‘The learned Judges of the High Court are in a much better position than the 
members of the Board to determine in any particular case whether execution 
ought to be stayed and if so upon what terms and conditions and to what 
extent stay of execution ought to be granted. ’ ’ The contrary view taken in 
the earlier decisions 1- * are no longer good law. 


8 . Stay of execution by Privy Council . —As a general rule, in appeals 
pending before the Privy Council an application to stay proceedings in exe¬ 
cution ought always to be made in the first instance to the High Court which 
has ample power to deal with the matter according to the circumstances of the 
particular case, and has knowledge of the details which the Judicial Committee 
cannot possess on an interlocutory application . 1 But if the High Court refuses 
to grant stay, the Privy Council may, if it thinks fit, either order stay itself 2 
or direct the appellant to apply again to the High Court with its opinion as to 
the advisability of granting stay . 3 


9. Security after execution.—The High Court can under sub-R. (1), 
direct the respondent to furnish security for the due performance of any order 
which may be made by His Majesty in Council, even in cases where the decree 
has been executed . 1 But the party seeking to obtain such security must show 
special cause such as waste or improper dealing with the property on the part 

of the respondent . 2 

10 To give such other directions. —Where a mortgage suit decreed 
ex parte was directed by the High Court to be refieard and, during the pendency 
of an appeal to the Privy Council against that order one of the parties applied 
for stay, it was held by the Calcutta High Court that it had power under this 


Note 7 * „ o 

( 1 ) 11 Ind Cas 384: 13 Cal L Jour 529: 8 
(111 L J 449: 13 Bo:n L R 419: 38 Cal 335. 10 
Mad L Tim 25: (1911) 2 Mad W N 124: 4 Bur 
[, Tim 323: 38 Ind App 74 P C. 

(l a) Mohesh Chandra v-Satrughan, <1900) 27 
Cal 1 (4): 26 Ind App 281: 4 Cal W N 34. 
7 Snr 567 P C; Toga Sin oh v. Bichitru Singh, 
(1904) 4 Ind Cas 452 (453) : 10 Cal L Jour3-6. 
Kumvar Rafjhubir Singh v. Mott Run war, (1910) 
7 Ind Cas 188 (189) All. See 
v. Baroda Dabee. (1866) 6 Suthi W R Mis 111 
(112): Beng L R Sup Vol 605 [A case of rcsti- 

tution]. 

Note 8. 

(1) Fnsndeufl v. Sadagopa, (1906) 

S'w 8 !:^ fa i 

Jour 299: 1 Mad L Tim 204 P C. 

(2) (Ibid.); Chatrapat Singh v. Dwarka Nath 
( 1895 ) 22 Cal 1 (3): 21 Ind App 170: 6 Bar 

511 P ('. 


(3) Jariutool Butool v. IJoseinee Begum, (1865) 
10 Moo Ind App 196 (202): 2 Sar 416; Inder 
Kumari v. Ja'pal Euman. (1887) * 4 Jp* 1 , g 4 
(295): 4 Sar 757: 14 Ind App 1: R and J 94 

P C. 

Note 9. _ 

( 1 ) Khushaldas v. GhimanM, 19 2 6 B ^ 

(426 427): 50 Bom 453: 28 Bom L R 6&9. 
96~Ind Cas 245; Narayanan Chetty v. 

lam Chetty. (1896) 19 Mad 140 Gos- 

Nilkishrn ThaUoor v. Be^huruler Thabo*orUM 

sain, (1865) 2 Suth W R hlis 23 (23) l 

High Court has no such power « n ' ler ^ 4 Reg, - 

of 1797]; Joy Narain v. U®, 67 ^ 8 p b, 

W R 144 (146) : Beng L R Sup Vol 744 * ^ 
(Do.); Khoroo Lai v.Kant Lai, (1866) 5 autn 

W R Mis 37 (37), (Do.). 

(2) Jug go Lai Oopadhya v. Javkee Bebee, 
(1872) 17 Suth W R 521 (521); Soontf HonM 
Dayee v. Sudanand Mohapathur, (1S69) ^2 

W R 296 (298); Nagalutchmee Urnmol v. Gop 
Nataraja Chetty, (1866) 6 Moo Ind App 809 (829). 
1 Sar 543. 
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rule as well as under its inherent powers to stay further proceedings in the 
suit. 1 

11. By the appointment of a Receiver.—Under Cl. (d) of the rule 
the Court has power to appoint a Receiver to safeguard the interests of the 
appellant. But the principles on which a Receiver should be appointed are 
the same as those contained in 0. 40. In the absence of any allegation of 
waste or risk of loss, no Receiver ought to be appointed under this rule. 1 The 
High Court has power to appoint a Receiver even in cases where special leave 
to appeal is granted by the Judicial Committee. 2 

12. Powers of the High Court pending- appeal to the Privy Council.— 

Power to amend decree. —According to the High Courts of Calcutta 1 and 
Lahore 2 the decree can be amended even after leave to appeal is granted and 
before the records are transmitted to the Privy Council. The High Court of 
Allahabad 3 on the other hand seems to hold a contrary view namely that it 
cannot amend the decree which is the subject of an appeal to Ilis Majesty in 
Council. See Note 9 to S. 152 under the heading “Amendment, pending 
appeal against decree.” 

Power to add parties .—The High Court has no power to direct the 
addition of parties after leave to appeal to the Privy Council is granted. 4 
t Compare also Note 32 to 0. 1, R. 10.) 

Power to implead legal representatives or to order abatement. —"Where, 
legal representatives have to be brought on record on the death of a party 
pending appeal to the Privy Council, the practice of the Judicial Committee is 
that, on an application, the High Court will make an enquiry, take evidence and 
transmit the same to the Privy Council with its own opinion as to the substitu¬ 
tion of parties. 5 The same rule of practice would appear to hold in the case 
of abatement. 0 

13. Appeal.—An order refusing to stay execution in the exercise of 
the discretion under this rule is not a “judgment” under Cl. (15) of the Letters 
Patent and is not appealable. 1 


Note 10. 

(1) Sarat Kumar Itoy v. Official Assignee of 
Calcutta, 1931 Cal 79 (81): 34 Cal W N 631: 
129 Iud Cas 833. 

Note 11. 

(1) Mi Sh we M„ v. Mi Mi, (1911) 12 Ind Cas 
196 (198): 4 Bur L Tim 241; Bibi Sana v. 
H II Mir Abdul Ilusxein Khan, (1912) 16 Ind 
Cas 845 (846): 6 Sind L R 8b. 

(2) Raja Wazir Narain Singh v. Rani Jagadam- 
bn Kueri, (1920) 52 Ind Cas 407 (408); 4 Pat 
I. Jour 482: 1920 Pat H C C 184. 

Note 12. 

(1) Aghora Kumar Ganguli v. Mahomed Musa. 
(1910) 5 Ind Cas 723 (725): 11 Cal L Jour 155. 

(2) Wazir Chand v. Nathu Ram, 1929 Lnh 427 
(427): 30 Pun L R 258: lib Ind Cas 459. 

(3) Risal Singh v. Balwant Singh, (1916) 32 
Ind Cas 194 (195) (All) F B. 


(4) Singaravrlu Piilai v. Murugesa Pillai, 
(1911) 12 Ind Cas 69 (69) Mad; Kalenthal Animal 
v. Ma Mi, 1926 Rang 9 (10): 3 Rang 474: 92 
Iml Cas 125. 

(5) Haidar Ali v. Rasul, (1889) 16 Cal 184 
(185. 186): 15 Ind App 109: 5 Sar 270: 12 Ind 
Jur 452: R and J 106 P C [The Privy Council will 
ail on the report of the High Court], See also 
Judunandan v. Ramjivan, (1909) 10 Cal L Jour 
331 (333, 335): 4 Ind Cos 454. 

(6) Samarendra v. Birendra, (1909) 4 Ind 
Cas 436 (457): 10 Cal L Jour 330. Seo also 
Saktnt v. Bella, 1924 Rang 217 (218): 2 Rang 
91: 3 Bur L Jour 30: 80 Ind Cas 744. 

Note 13. 

(1) Raja larlagadda Durga Prasad v. Raja 
Yiirlagndda Mallikarjuna, (1901) 24 Mad 358 
(359); Mohabir Prosad v. Adhil.ari Hun war 
(1894) 21 Col 473 (475). Seo also Abedoonissa 
v. Ameeroonuisa, (1872) 17 Suth W It 464 
( 164) [Older of District Judge releasing surety 
— livid, no appeal lies therefrom]. 


0 45, R.13, 
Notes 
10-13 
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R. 1 4 . [S. 609.] (1) Where at any time during the 

pendency of the appeal the security furnished 

fou n nd?nad^uate Urity by either party appears inadequate, the Court 

may, on the application of the other party, 
require further security. 

(2) In default of such further security being furnished as 
required by the Court,— 


( a ) if the original security was furnished by the appel¬ 

lant, the Court may, on the application of the 
respondent, execute the decree appealed from as 
if the appellant had furnished no such security ; 

(b) if the original security was furnished by the res¬ 
pondent, the Court shall, so far as may be 
practicable, stay the further execution of the 
decree, and restore the parties to the position in 
which they respectively were when the security 
which appears inadequate was furnished, or give 
such direction respecting the subject-matter of 
the appeal as it thinks fit. 


R. 15. [S. 610.] (1) Whoever desires to obtain exe¬ 

cution 2 of any order of His Majesty m 
orders*”? Council shall apply by petition, 3 accom- 

CounciL panied by a certified copy of the decree 4 

passed or order made in appeal and sought to 
be executed, to the Court from which the appeal to His Majesty 
was preferred 5 . 


(2) Such Court shall transmit the order of His Majesty 
in Council to the Court 8 which passed the first decree 
appealed from, or to such other Court as His Majesty in Council 
by such order may direct, and shall (upon the application o 
either party) give such directions 8 a as may be required for 
the execution of the same ; and the Court to which the said 
order is so transmitted shall execute it accordingly, in the man¬ 
ner and according to the provisions applicable to the execution 


of its original decrees. 

(3) When any monies expressed to be payable in British 
currency are payable in India under such order, the amount so 



I. 


Appeal to the King in Council 


3047 


payable shall be estimated according to the rate of exchange 15 0.45, R.16. 
for the time being fixed at the date of the making of the order 
by the Secretary of State for India in Council with the con¬ 
currence of the Lords Commissioners of His Majesty’s Treasury 
for tha a:ljustm3nt of financial transactions between the Imperial 
and the Indian Governments. 

(4) Unless His Majesty in Council is pleased otherwise to 
direct, no order of His Majesty in Council shall be inoperative 
on the ground that no notice has been served on or given to the 
legal representative of any deceased opposite party or deceased 
respondent in a case, where such opposite party or respondent 
did not appear either at the hearing in the Court whose decree 
was complained of or at any proceedings subsequent to the 
decree of that Court, but such order shall have the same force 
and effect as if it had been made before the death took place. 

[1877—S. 610.] 


Local Amendment. 


ALLAHABAD. 

For R. 15 (1) substitute.— 

“15 (1). Whoever desires to obtain.— 

(«) execution of any order of His Majesty in Council, or 

( b ) where an appeal has been dismissed by iiis Majesty in Council for want of 
prosecution, an order of the Court from which the appeal to His Majesty 
was preferred terminating proceedings and determining the costs, shall apply 
to the said Court by a petition, accompanied by a certified copy of the decree passed or 
order made by His Majesty in Council of which execution is desired or to which effect is to 
be given and a memorandum of all costs incurred in India that arc claimed in pursuance 
thereof.’ ’ 



Synopsis. 


1. 

Legislative changes. 

9. 

Application by assignee of order 

2. 

“Whoever desires to obtain execution.” 


Council. 

3. 

“Shall apply by petition.” 

10. 

Liability of surety. 

4. 

"Accompanied by a certified copy.” 

11. 

Restitution. 

6. 

“To the Court from which the appeal 

12. 

Mesne profits. 


to His Majesty was preferred.” 

13. 

Interest. 

6. 

Jurisdiction of Patna High Court. 

14. 

Costs. 

7. 

Functions under the rule merely 

15. 

Rate of exchange—Sub-R. (3). 


ministerial. 

16. 

Letters Patent Appeal. 

8. 

To what Court, order should be trans¬ 

17. 

Dismissal for want of prosecution. 


mitted. 

18. 

Limitation. 


8-A. “Shall give such directions,” etc. 


Execution against persons not party to Interest on costs—See Note 13, Pt. (1). 
appeal. See Note 11, Pts. (1) and (2). 
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1. Legislative changes 

1. The provision contained in paragraphs 3 and 4 of the corresponding section in. 

the old Code which related to the enforcement of the liability of the surety 
for costs have been omitted under the present rule, in view of S. 145 of the. 
Code. 

2. Para. 4 has been newly introduced by Act XXVI of 1920. 

2. “ Whoever desires to obtain execution . ’*—It is not necessary in all 
cases that each person interested in the execution of a particular order of His 
Majesty in Council should obtain a separate transmission of the order when it 
has been already transmitted to the lower Court at the instance of one of the 
successful parties. 1 Under 0. 21, R. 15 it is open to some of the decree-holders, 
who have obtained permission, to execute the Privy Council decree on behalf 
of all the decree-holders. 2 , But where the decree is in favour of several per¬ 
sons declaring that each is entitled to a separate and distinct share each plain¬ 
tiff is bound to apply separately for execution and an order of transmission 
obtained by some of the plaintiffs alone cannot be taken advantage of by the 
others. 3 Where a party having obtained an order in council delays or refuses 
to lodge the order, the opposite party can apply under this rule asking for a 
summary order against that party to lodge the order so that execution might 
follow in terms of the judgment of the Board. 4 


3. “Shall apply by petition”. —The provisions of the rule are manda¬ 
tory and an execution application filed without having filed a petition for 
transmission under this rule is incompetent. But where no such objection was 
taken in previous execution proceedings it cannot be allowed at a later stage 
of the proceedings. 1 

4. “Accompanied by a certified copy.” —A certified copy of the 
decree sought to be executed should be filed along with the petition. 1 A pro¬ 
duction of a copy of the judgment is not enough. 2 But the object of the 
requirement of a certified copy of the decree is only to ensure that proper inti¬ 
mation upon the subject of any order in council should be supplied to the 
Courts in India. The rule should not be construed as restricting the only 
possible evidence of the decree or order to the certified copy. 3 Where, 
therefore, along with an application for the execution of the decree of the 


Order 46, Rule 16—Note 2. 

(1) Earuppayec Animal v. E N Eamarajendra 
Ramasuami, 1932 Mad 440 (443): 35 Mad L W 
638: 1932 Mad W N 589: 62 Mad L Jour 698; 
Balusami Iyer v. Venkataswami Nate ken, 1924 
Mad 95 (96): 32 Mad L Tim 249: 75 Ind Cas 
219. 


(2) Rai Bahadur Baijnath Goenka v. Sir Rava- 
neswar Prasad Singh, (1920) 58 Ind Cas 212 
(213): 1 Pat L Tim 426. 

(3) Maharaja Sir Ravancsu-ar Prasad Singh 
v. Rat Baijnath Goenka Bahadur, (1917) 40 Ind 
Cas 508 (511, 512): 2 Pat L Jour 496: 1 Pat L 
W 711: 1917 Pat H C C 205. 

(4) Sourendra Mohan Sinha v. Bari Prasad 
Sinha, 1926 P C 31 (31): 5 Pat 461: 94 Ind Cas 
si3: 1926 Mad W N 492: 24 Mad L W 84: 53 
Ind App 89: 30 Cal W N 938: 28 Bom L R 


1260: 51 Mad L Jour 586 P C. 

Note 3. 

(1) Bhagwanta Eoer v. Zamir Ahmad Khan, 
924 Pat 576 (579): 3 Pat 596: 5 Pat L Tun 
(51: 1924 Pat H C C 221: 2 Pat L R (Civ) 
49: 78 Ind Cas 766. 

Note 4. 

(1) Juggernath Sahoo v. Judoo Roy, (1880) » 
!al 329 (330) : 4 Cal L Rep 387. 

(2) Joy Mooruth Kooer v. BvXdeo Singh, (1873) 
l Suth W R 444 (445). 

(3) Janaki Ammal v. Narayanaswami Iyer, 
1917) 41 Ind Cas 629 (630): 33 Mad L Jour 
00 : 1917 Mad W N 587; Hurrish Ohnnder Chow- 
hry v. Kalxsundari Debi, (1883) 9 Cal 482 
492): 10 Ind App 4: 12 Cal L Rep 511: 4 Bar 
06: 7 Ind Jur 161 P C. 
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Privy Council a plain print copy of the decree was filed with an affidavit showing 
that it was the decree of the Privy Council it was held that it must be held to 
be a true copy of the decree within the meaning of this rule. 1 

The practice in regard to Privy Council decrees is that the original 
decree is given to the successful party or to one of the successful parties and 
it is the duty of that person to file that original decree in the High Court. 5 

5. “To the Court from which the appeal to His Majesty was pre¬ 
ferred”.—The application under Sub-R. (I) should be made to the Court 
from whose decree the appeal was preferred to the Privy Council. An appli¬ 
cation made to any other Court is not competent. 1 

6. Jurisdiction of Patna High Court.—The High Court of Patna has 
no jurisdiction to execute an order in Council passed in an appeal from the 
Calcutta High Court. The proper Court to which an application for exe¬ 
cution should be made is the High Court of Calcutta. 1 

7. Functions under the rule merely ministerial.—The duties of the 
High Court in receiving and transmitting orders of His Majesty in Council 
under this rule are purely ministerial. 1 It is thus not competent for the High 
Court to consider and discuss the effect or propriety of the order in Council 
and disallow costs or interest 2 or to hold that the decree of the Privy Council 
is void and incapable of execution on the ground that one of the appellants 
died during the pendency of the appeal. ;{ If a party feels aggrieved by the 
order, the proper course for him is to apply to the Privy Council for redress. 4 

8. To what Court, order should be transmitted.- The High Court 
should transmit the order for execution to the Court which passed the decree. 
Where, however, such Court ceases to have territorial jurisdiction over the 
■natter the order can lie transmitted to tle> Court which has jurisdiction to 
execute it. 1 


(4) Janaki Ammal v. Naroyanaswami Iyer, 
.1017) 41 Ind Cas 629 (630): 33 Mad L Jour 
300: 1917 Mad W N 587. 

(5) Ilnrisb v. Kali Stnulaii, (1883) 9 Cal 482 
<492): 10 Ind App 4: 12 Cal L Rep 511: 4 Sar 
406: 7 Ind Jur 161 P C; Sourendra Mohan Singh 
v. Ilari Prasad Sinha, 1926 P C 31 (31): 5 Pat 
461: 94 Ind C;is 813: 1926 Mad \V N 492: 24 
Mad L W 84: 53 Tnd App 89: 30 Cal W N 
938: 28 Rom f, R 1260: 51 Mad L Jour 586 P C. 

Note 6. 

(1) Joy ya rain v. Ooiuck Chander, (1874) 22 
Suth W R 102 (102); In re, Barlow v. Ordr . 
(1872) 18 Suth W R 175 (179): 3 Pun Re 1872 
(P C); Umamoyi Burmonrc v. Tarinee Prrshad 
Crhose , (1867) 7 Suth W R 225 (225). 

Noto 0. 

(1) Lalji Saha v. Rai Bahadur Buijnalh Gocnka . 
(1918) 43 Ind Cas 457 (457): 2 Pat L Jour 684: 
1918 Pat H C C 49: 4 Pat L W 133. 

Note 7. 

(1) Rally Soondery Dcbia v. Hurrvth Chundcr 
Ghov.'dhry, (1881) 6 Cal 594 (605): 7 Cal L Rep 

C.P.C.—382 


•’I'S: -1 Shorn I. U 1‘rent I,nl v. Sum boo Math, 

(189. r >) 22 CnI 960 (972); Pitts v. La Fontaine, 
(1880) G App Cas 482: 50 L J P C 8: 43 L T 
Ful.: * Cal 21K; ■_>" Cal 551; 7 Horn 484 
1* C 22 Cal 'Min: |n Horn :I50. 

(2) Rikhi Ram v. Dhanpat Rai, 1930 Lali 
<>7 1 (675); 123 Ind Cns 277: 31 Pun L R 182: 
12 I.ah L Jour 93: 11 Lah 365. 

(3) flaijnath Ooenka v. Ravens war Pershad 
Shipli, (1920) 58 Ind Cas 212 (213): 1 Pat L 
l im 426. Sco Kishen Sahai v. Collector, Allaha¬ 
bad, (1882) 4 All 137: 1881 All W N 152. 

(4) Lingnn, Krishna v. Sri Pusupatlii, (1914) 
- :1 l»d Cns 235 (237): 38 Mad 832: 15 Mad L 
Inn 143: 26 Mad L Jour 185. 

Noto 8. 

(1) Oirindro Chundcr Hop v. Jarawa Kuinaii, 
‘ 1*93) 20 Cal 105 (106); Parlhasaralhi Appa Rao 
v. Maka Venkatadri Appa Rao liahadur, (1915) 
27 Ind Cas 88 (88): 1914 Mad W N 896. Sec 
tlvru Suritn Das v. Ilunooman Pershad Sahoo 
20 Suth W R 419 (419). 
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8- A. “Shall give such directions, etc.”— Under Sub-R. (2) of the 
Rule it is the High Court that can give necessary directions in regard to 
execution. 1 ' But it has been held that neither the High Court nor the Sub¬ 
ordinate Court has power to stay execution or adjourn an application for exe¬ 
cution on the ground that an application for review of the decree was pending 
before the Privy Council. 2 

9. Application by assignee of order in council. —Where an order of 
the Privy Council is transmitted under this rule to the District Court as the 
Court which passed the first decree, the latter Court has jurisdiction to enter¬ 
tain an application made by an assignee of the decree under 0. 21, ft. 16, to 
recognise the assignment, and to allow him to execute the decree. 1 

10. Liability of surety. —The liability of the surety can be enforced 
under S. 115 of the Code. But the surety is not precluded from questioning 
the validity of the security bond in execution proceedings. 11 Where the surety 
bond amounts to a mortgage it should be enforced by a separate suit and not 
by way of execution. 2 

11. Restitution.—Where during the pendency of an appeal to the 
Privy Council, certain property which had been decreed to the plaintiff and 
which had been delivered to him, was attached and sold away in Court auction 
in execution of another decree against the plaintiff, and subsequently the 
Privy Council allows the appeal of the defendant and dismisses the suit, the 
defendant is entitled to recover back the property by way of restitution.^ His 
right to restitution is not affected by the fact that the auction purchaser is not 
a party to the Privy Council appeal. 1 - The fact that the party applying for 
restitution is not a party to the Privy Council appeal does not disentitle him 
to apply for such restitution if the order of the Privy Council also enures to 

his benefit. 2 . _ 

As to whether proceedings by way of restitution are or are not proceedings 

in execution, so as to necessitate an application under this rule, see Notes 
and 33 to S. 144 and the undermentioned cases. 3 ____ 


Jai Indra 
Oudh L J 
r Mazuffer 
Khatoon, 
the Privyi 
to be de- 


Note 8-a. 

(1) Rani Bijai Raj Eoer v. Thakur 
iahadur Singh, 1922 Oudh 34 (67) . 9 
>: 66 Ind Cas 982; In the matter ofMee 
’{ossein Chowdhru v. Ameeroon -)>ssa 
1872) 17 Snth W R 840 (341) [Where 
Council left the amount due to plaintiff 
orminod by the High Court]. 

The Pnvy Council itself gave directions in the 
following cases: —Dhunpul Singh Jt " ha ^ ur v ’ 
ilexander John Forbes, (1874) 22 SuUi W R 
104 (104); Toondun Singh v. Pofcftnarom 
(1873) L R 1 Ind App 342 (345) : 22 Suth V 
R P C 199: 3 Sar 390 P C; OoluekOhamler Dull 
v. Mohanlal Soolcul, (18(56) o Suth \\ R 271 
(275). 

(2) Rojendra Prasad Bose v. Oopal Prasad -Sen. 
1931 Pat 203 (203): 12 Pat L Tim 145. 132 
[lid Cas 859. 

Note 9. _ . . 

(1) Krishna Bhoopathi Deo Garu v. Raja of 
Vijianagaram, (1914) 23 Ind Cas 23!i (287) .88 
\1 d 832: 15 Mad L Tim 143: 26 Mad L Jour 


Note 10. „ . _ . 

(1) Girindra Nath Maker jee v. Be joy Gopal, 
(1898) 26 Cal 246 (249): 3 Cal W N 84. 

(2) Tokhan Singh v. Girwar Singh, (1905) 32 
Cal 494 (498, 500): 9 Cal W N 372: 1 Cal L Jour 

118. 

Note 11. „ ,. „ , 

(1) Gamrdhuj Prasad Singh v.Pa.jt* Hafe 
(1906) 28 All 337 (339): 3 All L J 110. l«w® 
All W N 43. 

(2) Balusroami Iver*.V*nk 

1924 Mad 95 (96): 32 Mad L Tun 249. 75 im 

Cas 219. 

(S) Damodar Da. v. W’W < 19 T 15 >J 0 , m* 

SlJuLLd'in : i922^fl'l| 5 |38] .Sohan BiU^. 

it*. fo'Vm: 112 W Cas *• 

for restitution governed by Art 183 of tne 

wirsni & 

614 [Proceedings for restitution are not 
open]. 
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12. Mesne profits.—A party who is dispossessed of immoveable pro¬ 
perty in pursuance of a decree of the High Court is entitled to get back, by 
way of restitution not merely the property of which he was dispossessed, but 
also mesne profits for the period for which he was out of possession. 1 

13. Interest.—No interest on costs can be allowed by the High Court 
or the Court of the first instance, when the order of the Privy Council is silent 
as to interest. 1 But if interest is awarded by the Privy Council but no rate 
is specified, the executing Court can grant interest at the rate granted in the 
decree of the High Court or at a reasonable rate. 2 (See also Note 17 to S. 34 
and Note 35 to S. 35.) 

14. Costs.—When the successful party in appeal before the Privy 
Council is awarded the costs of the appeal in England and also the costs in¬ 
curred in the Indian Courts, he is entitled to get also the costs of translating 
the records of the appeal and of transmitting them to England. 1 The amount 
of such costs is left to be ascertained by the High Court and is not assessed by 
the Privy Council office. 2 

15. Rate of exchange—Sub-R. 3.—According to the view taken by 
the Calcutta High Court 1 the “rate of exchange” means the rate existing at the 
time when the order in Council is made and not at the time when execution is 
taken. The High Court of Allahabad has, on the other hand, held that the 
words “for the time being” refer to the year in which the amount is 
realised or paid, or execution taken out and not the year in which the decree 
or order of the Council was passed. 2 

16. Letters Patent Appeal.—An appeal lies from an order of a single 
.Judge of the High Court refusing to transmit for execution the order of His 
Majesty in Council. Such an order is a “judgment” within the meaning of 
Cl. 15 of the Letters Patent. 1 


Note 12. 

(1) Arunaehalam v. Arunaclialam, (1892) 15 
Mad 203 (210): 2 Mad L Jour 1; Gooroo Doss 
Roy v. R F Stephens, (1874) 21 Suth W R 195 
(195): 13 Bene L R App 44; Qogaun Chunder 
v. Lnidlay, (1880) 5 Cal L Rep 189 (191). See 
also Rajah Lelanand Singh v. Maharajah Luekmis- 
sur Singh Bahadoor, (1869-70) 13 Moo Ind App 
490 (496): 14 Suth W R P C 23: 5 Reng L 
K 605: 2 Suth 353: 2 Sar 599 P C. 

Note 13. 

(1) Forester v. Secretary of State, (1877-78) 3 
Cal 161 (170): 4 Ind App 137: 3 Sar 717: 3 
Suth 405: 1 Pun Re 1877 P C: Dakhina v. 
Saroda, (1896) 23 Cal 357 (360); Tokhan Singh 
v. Girivar Singh, (1905) 32 Cal 491 (501): J 
Cal W N 372: 1 Cal L Jour 118; Borah Ally v. 
Abdool Azeez. (1879) 4 Cal 229 (230): 3 Cal L 
Rep 358; Lekhraj v. Mahtab Chand, (1871) 21 
Snth W R 147 (147): Gooroo Das v. Stepehrns. 
(1874) 21 Suth W R 195 (196): 13 Bene L R 
App 44; Ameerunnissa v. Meer Mohamad, (1872) 
1 8 Suth W R 103 (104): Brojo v. Anand Moyer, 
(1871) 10 Suth W R 302 (302): Mudduin v. 
Morrison, (1872) 18 Suth W R 253 (251): 9 
Bong L R App 22. Sen also Sadasxva v. Rama- 
linga, (1913) 15 Bene L R 383: 2 Tml App 219: 
24 Suth W R 193: 3 Sar 319: 3 Suth 190 P C. 

(2) Ameerunnissa v. Meer Mohammad, (1872) 
18 Suth W R 103 (103). 


Note 14. 

(1) Asgur Ali v. Nogend r o (thunder, (1875) 
23 Suth W R 463 (463); Madhub v. Bwumbhur. 
(1874) 21 Suth W R 411 (411); Muddur, v. 
Morrison, (1872) 18 Suth W R 253 (254): 9 
Bene L R App 22; Brojo v. Aiinnd MoycC. (1871) 
16 Suth W R 302 (302) ; Bishenmun Singh v. 
Land Mortgage Bank of India, (1884) 11 Cal 244 
(249): 12 Ind App 7: 4 Sar 588: 9 Ind Jur 
85 P C [Privy Council disallowed costs occasioned 
by the introduction of irrelevant matter in the 
appeal record]. 

(2) Ram Ooomer v. Prosunno Coomcr, (1884) 
10 Cal 106 (108); Sharoda Pcrshad Mullick v. 
Bach me put Singh Dooyur, (1872) 18 Suth W R 
89 (90): 9 Bene L R App 23 (Note); In the 
matter of Kalcedas Ghosc, (1871) 15 Suth W R 
356 (357). 

Note 15. 

(1) Dakhina Mohan v. Saroda Mohan, (1896) 
J.t ( at 4.>7 (359); Mahomed Abdul If ye v. 

Gajraj Sahai, (1898) 25 Cal 283 (285): 2 Cal 
\V N 89. 


(2) Pa ram Sukh v. Ram Dayul, (1886) 8 All 
650 (652): 1886 All W N 249. 

Note 16. 

(1) Hurrish Chunder v. Kali Sundari, (1882) 
9 Cal 482 (-194): 10 Ind App 4: 12 Cal L Ren 
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0. 46, R.l. 


17. Dismissal for want of prosecution .—Where an appeal preferred 
against the decree of the High Court is dismissed by the Judicial Committee 
for want of prosecution, the order is not a judicial determination at all and 
limitation for execution of the High Court’s decree runs from the date of the 
decree of the High Court. 1 

18. Limitation. —An application to execute the decree or order of 
the Privy Council under this rule is governed by Article 183 of the Limitation 
Act. 11 

R. 1 G. [S. 611.] The orders made by the Court which 

executes the order of His Majesty in Council, 

wtatCwSJSuSS" relating to such execution, shall be appealable 

in the same manner and subject to the same 
rules as the orders of such Court relating to the execution of its 
own decrees. 

Note.—F or “The Rules of the Judicial Committee”, see Appendix. 


ORDER XLVI. 


Reference. 

R. 1. [S. 617.] Where, before or on the hearing of a suit 

or an appeal in which the decree is not subject 

tion'tomghc°our q L es to “PP™ 1 > or where > in the execution of any 

such decree, any question of law or usage hav¬ 
ing the force of law arises, on which the Court trying the suit or 
appeal, or executing the decree, entertains reasonable doubt, the 
Court may, either of its own motion or on the application of any 
of the parties, draw up a statement of the facts of the case and 
the point on which doubt is entertained, and refer such state¬ 
ment with its own opinion on the point for the decision of the 

High Court. 

[1877—S. 617; 1861—S. 28.] 


311 : 4 Sar 406: 7 Ind Jur 161 P C (Affirming 
5 Cal 594 F B); Eallg Sooundery Debia v. Hur- 
rish Chunder Chowdhry, (1881) 6 Cal 594 (599, 
302)- 7 Cal L Rep 543: 4 Shomo L R 33; inla- 
mnd v. Luckimpur, (1870) 13 Moo Ind App 490 
(494): 14 Suth W R 23: 5 Beng L R 60o: 
i Suth 353: 2 Sar 599 P C. 

Note 17. 

(1) Abdul Mafid v. Juwahir Ah, 1914= P C 66 
(67)* 39 AM 350: 12 All L J 624: 16 Bom L 
li 395: 19 Cal L Jour 626: 18 Cal W N 963: 27 
Mad L Jour 17: 16 Mad L Tun 44: 1 Mad L W 
483: 1914 Mad W N 485: 23 Ind Cas 649 P C, 
Batuk Nath v. Munni De, 1914 P C 65 (6b) . 


36 All 284: 41 Ind App 104: 12 All L J 596: 
16 Bom L R 360: 19 Cal L Jour 574: 18 Cal 
W N 740: 27 Mad L Jour 1: 16 Mad L ^uni: 
1 Mad L W 729: 1914 Mod W N 437: 23 Ind 
Cas 644 P C. 


Note 18. , _ 

(1) Tribikaram v. Badri, (1916) 36 Ind Cas 
633 (634) : 20 Cal W N 1051: 1 Pat L Jour 885. 
2 Pat L W 361; Chutturpat Singh v. Sait, (191°) 
36 Ind CaB 602 (608): 23 Cal L Jour 645 : 2 U 
Cal W N 889: 43 Cal 903; LuchmunPerahaa 
Singh v. Eishun Pershad Singh, (1882) 8 Ca 
218 (223): 10 Cal L Rep 425: 4 Shome L K 
261 F B (Art. 180 of Act XV of 1877J. 
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Applicability of the rule. See Note 3, See Note 5, Pt. (5). 

Pts. (3) to (8-b). Practice and procedure. See Note 8. 

Reference by Court without jurisdiction. 

1. Legislative changes 

1. The word “final” which occurred in the old section has now been substituted by 

the words “not subject to appeal”. (See Note 4.) 

2. The words “or the construction of a document .... merits” have been 

omitted. 


Synopsis. 

1. Legislative changes. 6. 

2. Scope of the rule. 7. 

3. Reference lies only where question arises 8. 

in suit, appeal, or execution of decree. 9. 

4. “Decree not subject to appeal.” 

5. ‘Court,' meaning of. 


No reference on question of fact. 
Reasonable doubt. 

Statement of facts and Court’s opinion. 
Reference by Presidency Small Cause 
Courts. 


2. Scope of the rule.—A right of reference is fundamentally dis¬ 
tinct from a right of appeal: the former vests in the Court and the latter vests 
in the suitor. 1 The object of the provision for reference is to enable the sub¬ 
ordinate Courts to obtain, in non-appealable cases, the opinion of the High 
Court in advance on a question of law and thereby avoid the commission of 
an error which could not be remedied later on. 2 But the right of reference 
is subject to the conditions prescribed by this rule and unless they are ful¬ 
filled, the High Court cannot entertain a reference from a subordinate tri¬ 
bunal. 8 The rule requires the following conditions to be satisfied to enable a 
subordinate Court to make a reference:— 

(1) There must be a pending suit or appeal in which the decree is not 

subject to appeal, or a pending proceeding in execution of such 

decree. (See Note 3.) 

(2) A question of law or usage having the force of law must arise in 

the course of such suit, appeal or proceeding, and 

(3) The Court trying the suit or appeal or executing the decree 

entertains a reasonable doubt on such question. ( See Note 7.) 

The provisions of this Order are made applicable to proceedings under 
the special or local Acts mentioned hereunder. 4 


3. Reference lies only where question arises in suit, appeal or exe¬ 
cution of decree.—A reference can be made only in a suit or appe.l or in 
execution of a decree 1 and only on a matter about which the parties are litigat¬ 
ing, that is, on a matter wherein the Court is called on to adjudicate on the 


Order 46—Note 2. 

(1) Miyan Buz v. Sit. Bodhiya , 1928 All 871 
(375): 26 All L Jour 729: 50 All 839. 

(2) Birendra Kvthore Manikya v. Secretary of 
State, 1921 Cal 262 (264): 48 Cal 766: 25 Cal 
W N 80: 61 Ind Cas 112: 32 Cal L Jour 433. 

(3) Barling v. Secretary of State , (1903) 30 
Cal 458 (462). 


101 r Q h o R' P Vn Municipalities Act No. II of 
?. J1G> 3 d?J , The Dekhan Agriculturists’ Re- 
l ef Act XVII of 1879 S. 54; The Cantonments 

Arf YYVTV f 84 ' The Inili «" Succession 

Act, XXXIX of 192o, Ss. 384 and 388. 


Note 3. 

(1) Mahammad Bafi Zakeria v. 
(1901) 25 Bom 327 (329): 8 Bom L 


Uabibhai, 
R 368. 
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opposite contentions of the 'parties. 2 Thus no reference can be made under 
this rule in the following cases:— * *r hnS : 

(1) In a proceeding against a pleader under the Legal Practitioners 

Act, 1879. 3 

t • •• | » # ' 

(2) In a proceeding under the Land Acquisition Act, 1894. 4 

(3) In an application for review. 5 

(4) In an application for a new trial. 6 

(5) In an application for sanction to prosecute. 7 

* • I * I 0 IS I'J ue wL 

(6) In an enquiry as to the proper Court-fee payable on a memo¬ 

randum of appeal. 8 

(7) In an enquiry in an application under S. 15 of the .Calcutta 

Rent Act 8 '" or in any proceedings under the Agra Tenancy 
Act. s ' b 


The question on which a reference can be made must have arisen before 
or on the hearing of a suit or an appeal or in a pending proceeding in exe¬ 
cution of a decree. A question arising subsequent to the hearing of a suit or 
appeal cannot be the subject of a reference under this rule, unless it arises nr 

execution of the decree.® 

The question must, also be one which actually arises for decision in the 
proceedings before the Court. The rule is not intended to provide for supposi¬ 
tious cases which do not actually arise for decision. 1 

The right of reference is analogous to a right of appeal in that it is not 
a mere matter of procedure , and, consequently, cannot be exercised in Proceed¬ 
ings other than those referred to in the section, by the application of b. 141 
of the Code which only makes the procedure of the Code in respect of sui , 
applicable to miscellaneous proceedings. 11 {See Note 7, S. 141.) 


4 ‘Decree not subject to appeal’.—No reference can 
suit or appeal unless the decree that might be passed therein 
which no appeal lies. 1 Similarly no reference can be made in a 


be made in a 
is one against 
proceeding in 


(2) Yeshvant v. De Souza. (1888) 12 Bom 78 
), 80). 

(3) Yeshvant v. De Souza. (1888) 12 Bom 78 
), 80). 

(4) Ohe'la Tarachand v. The Collector of 
medabad, (1882) Bom P -T 25/. 

(5) Talim Mundal v. TT atson f Co, (1» 72 > 17 

)}/ W R 94 (94); Bonomally v. Rnm S 0 ?"’ 

m) 17 Suth WR 95 (96, 97): Ishan 

Indlr v. Horan Sardar < 186 ®> 11 Suth W 

525 (528): 3 Beng L R A C 135. 

(Pi's Oskshott v. British India Co , (1892) 15 
, 170 (181) But Re0 Ishan Chunder Singh 

HaZ Zdar, (1869) n suth IV R 635 

28): 3 Beng L R A C loo. 

(7) Balwant Rai v. Niamat Khan, 1924 Lah 
6 (567): 76 Ind Cas 201. 

(8) Pir Baksl, v. Faiz Muhammad, 1906 All 
N 180 (180). 


(8-a) D. Tancred v. D. N. Mullick, 1925 
Cal 391 (392): 40 Cal L Jour 678: 84 Ind 

Cns 543: 29 Cal W N 521. 

(8-b) See Sch. II, List I of the Agra Tenancy 
Act, HI of 1926. 

(9) Balwant Rai v. Niamat Khan, 1924 Lah 
566 (567): 76 Ind Cas 261; Drummond V. 
Lowrie, (1879) Fun Ro No. 31. 

(10) Mahommad v. Ahmedbhui, (1901) 

Bom 327 (329): 3 Bom L R 368. 

(11) See Dumodara v. Eittappa, (1911) 1® 

Ind Cns 879 (880): 36 Mad 16: 21 Mad [U 
Jour 613: (1911) 2 Mad W N 13, ^ 

v. Mullick, 1925 Cal 391 (392): 40 Cal L 
Jour 578: 84 Ind Cas 543: 29 Cal W N 521. 

Note 4. 1027 

(1) Bhadri Narayana y. Srinivasa Rao, w 

Mad 1179 (1180): 39 Mad L, Tim 657. 

Ind Cas 649: 27 Mad L W 5321 J981 

Jour 66; Barju Biswal V. Eunfa Behari, 
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execution of a decree unless the decree is a non-appealable one. 2 The reason is, 
that in appealable cases a remedy to correct possible errors is provided by the 
appeal. 3 

5. ‘Court’ meaning 1 of.— The word ‘Court’ in this rule means a Court 
of Civil Judicature. 1 Thus a Collector executing a decree transferred to him 
under S. 68 of the Code 2 or a Rent Controller enquiring into an application 
under S. 15 of the Calcutta Rent Act 3 or a Registrar acting under the Indian 
Registration Act 4 is not a ‘Court’ and cannot make a reference under this rule. 
Where a Court refuses to entertain an appeal on the ground that it lias no 
jurisdiction to do so, it has no power to make a reference on that matter under 
this section. 6 {See also Note 1 to S. 114, ante.) 

6. No reference on question of fact.— A reference is allowed only 
on a question of law or usage having the force of law. No reference can lie 
made on a question of fact. 1 

7. Reasonable doubt. —A reference can be made on a question of law 
only if the Judge entertains a reasonable doubt about it. 1 There cannot 
ordinarily be a reasonable doubt on a question clearly decided by the rulings of 
the High Court to which the Judge making the reference is subordinate, un¬ 
less the authority of those rulings can be questioned in view of a more recent 
decision of the Privy Council. 1 ’ a Where, however, the ruling of a High Court 
is doubted in a later decision of the same Court and has been dissented from by 
the other High Courts, there may be room for a reasonable doubt sufficient to 
enable a subordinate Court to make a reference on the question. 2 But even. 


I'at 353 (353): 10 Put 471: 133 Ind Cas 767: 
12 Pat L Tim 909; Rungji v. Bhaiji, (1887) 
11 Bom 57 (58). Niaz Ali v. Muhammad Ram¬ 
zan, (1916) 37 Ind Cas 227: 1916 Pun Re 
No. 130; Labhu Ram v. Amir Chand, (1916) 
35 Ind Cas 633 (633): 1916 Pun L R 73: 105 
Pun W R 1916; Ramphul v. Durga, (1885) 7 
All 815 (816): 1885 All W N 245: 10 Ind 
Jour 75; Altadin v. Jaivaya, 1878 Pun Re 
No. 40. In re Monohar Mookerjee, (1880) 5 
Cal 756 (758): 6 Cal L R 228 [Probate appli¬ 
cation—Decision not final order—No reference]. 

(2) Ishuarijar v. Chudasama, (1888) 12 

Rom 30 (31). Lakhu Mai v. Tulla. (1880) Pun 
Re No. 100 [Order in execution appenlablc—No 
reference] : Oriental Loan Axxocialion v. 0. P. 
Hatch, (1893) 17 Bom 735 (736). Debl 

Parxhad v. Shama Charan. (1910) 5 Ind Cas 
5R4 (584) All. 

(3) Kriuhna v. Ramkumar, (1880) 7 Cal L 

K 144 .(144). 

Note 5. 

(1) Ali Bahadur Khan v. Bixhexhar Singh, 

(1920) 54 Tnd Cas 564 (584): 22 Oudh Cas 

319: 2 U P T, R (0) 21: 7 Oudh L Jour 536. 

(2) Ali Bahadur Khan v. Bishexhar Singh, 

(1920) 54 fnd Cas 564 (564): 22 Oudh Cns 

319: 2 U P L R (O) 21: 7 Oudh L Jour 536. 

( 3) Tanvred v. Mullick, 1925 Cal 391 (391): 

40 Cal L Jour 578: 84 Ind Cns 543: 29 Cal 

W N 521. 

(4) Tullockehand v. Ookulbhai, (1896) Bora 
P J 219. 


(5) Andrew Anthony v. Rev Dupont, (1882) 
4 Mad 217 (218); Ganya Singh v. Kaushi 

Ram, (1913) 18 Ind Cas 314 (315): 123 
Pun L R 1913: 117 Pun W R 1913: 61 Pun 
Re 1913. 

Note 6. 

(1) Baduruddin v. Bismullnh, (1911) 11 Ind 
Cas 671 (672). 

Note 7. 

(1) Blumaji v. Dc Brito, (1906) 30 Bom 226 
(228): 7 Bom L R 995; Fill iny hum (I T v. 
Captain C I, Dunni, (1913) 20 Ind Cns 194 
(194): 266 Pun L R 1913: 8 Pun Re 1914; 
Raghava'u v. Tliandararaya. 1931 Mad 71 (72)- 
1930 Mnd W N 955: 130 Ind Cns 190; Nicol v. 
Mathura Dax, (1888) 15 Cnl 507 (509): 12 Ind 
.Tur 458. 

(1-a) RUanaji v. Dc Brito, (1906) 30 Bom 
~ 26 2 2!) ) : 1 Bom L R 995; Fillingham 
G. 1. v. Captain C. L. Dunni. (1913) 20 Ind 
Cns 194 (194): 266 Pun L R 1913: 8 Pun 

Re 1914; Narukoli v. Chima Bhosle, (1889) 
13 Bom 54 (55). Nainda Pujari v. Narayana 
Shetty, 1927 Mnd 1186 (1187): 39 Mail L 

Tim 606; Raghavalu v. Thandararai/a 1931 
Mad 71 (72): 1930 Mnd W N 955: 130 Tnd 
Cas 190 f Subordinate Court ennnot com¬ 
pare soundness of views on question of law 
taken by High Court to which il is subordinate 
with the views of other High Courts.] 

(2) Fatima-uinasm v. Buldco Sahal, logo All 
204 (206): 24 All L Jour 69: 18 All 188: 93 

Tnd Cas 24. 


0. 46, R.l, 
Notes 
4—7- 
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Sch. 


0. 46, R.1, 

Notes 
7—9. 

A reference is not bad merely because the question arises out of the 
action of a third person not a party to the suit. 5 

8. Statement of facts and Court’s opinion. —In making the reference 
the Court should draw up a statement of the facts of the case, formulate the 
precise question of law or usage having the force of law on which opinion is 
sought for and must also give its opinion on the question. 1 

Where there was no statement of the case, no statement that the question 
arose on the trial of a suit and no statement of the Court’s opinion, the High 
Court refused to answer the reference and sent it back for amendment. 2 

9. Reference by Presidency Small Cause Courts. —See S. 69 of the 
Presidency Small Cause Courts Act (XV of 1882) as amended by Act IV of 
1906 and the undermentioned cases. 1 


in such a case, the referring Court must entertain a reasonable doubt about 
the question and the mere fact that there are conflicting rulings is not by itself 
sufficient. 3 Similarly the Court cannot make a reference on a question on 
which it entertains no doubt merely because the 'parties apply for it. 4 


0. 46, R.2. 


Court may pass 
decree con t i n g e n t 
upon decision of High 
Court. 


R. 2. [S. 618.] The Court may either stay 
the proceedings or proceed in the case notwith¬ 
standing such reference, and may pass a decree 
, r make an order contingent upon the decision 
the High Court on the point referred; 


but no decree or order shall be executed in any case in which 
such reference is made until the receipt of a copy of the judg¬ 
ment of the High Court upon the reference. 

[1861—S. 29.] 


(8) Ajodhui Prasad v. Raghubir, (1913) 18 
Ind Oas 977 (977): 15 Oudh Cas 380. 

(4) nurish Chunder v. O Brion, (1870) U 
o', h W R 24 3 (249): Dawoodjee v. The 

Municipal Corporation of the CiliJ 

1923 Rang 193 (193): 1 Rang 220: 76 Ind Cas 

519. 

(5) Purshottam v. Balvant, (1908) :t2 Bom 

57 (161): 10 Bom L R 13: 3 Mad L Tim * • 

Note 8. 7 

n \ in the matter of the insolvency of Din Vial 
and others, 93 Pun L R 1902; Rahi 
Ooculbhai, (1891) 15 Bom 876 (383 d 
OCR 261. (Caso under the 
Cause Courts Act). 

20 Bom 779 (783): Chitty's S C C R 508 iao/. 
(2) Diuonath v. Weller, (1867) 7 Suth W R 


165 (166). 

Note 9. on 

(1) Barling v. Secretary of State, (1903) 30 
Cal 458 (462). [Condition of this^ rule must be 
satisfied |. Nicol v. Mathura Das, (18 8 .8>- 13 
507 (509): 12 Ind Jur 458; Krishnai Dost 

Paramananda v. Frederick Wil'iam, 0912) 

Ind Cas 93 (93). (Referring Court entertain 

a reasonable doubt); Ishwardas Tribovandua • 
Kalidas Bhaidas, (1896) 20 Bom 779 (783). 

Chitty's S C C R 598. (Existence of sucj 
question of law or usage or construction as there 
mentioned is a condition precedent to a refee ej g 
Ralli Brothers v. Qoculbhai Mulchand, < 1891) (The 
Bom 376 (383) Chitty s S C C £ 2< 1 f or . 

precise question of law or usage must 
mulated) ; Bank of Bengal v. ? q C C R 

(1892) 1G Bon, MS < : !„ If 

290. (Reference must be made before 

has delivered judgment). 
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R* 3. [S. 619.] The High Court, after hearing the parties 

if they appear and desire to be heard , shall 
Judgment of High decide the point so referred, and shall transmit 

te°d"and case tr d?sTos" a C0 Py its judgment, under the signature of 
ed of accordingly. the Registrar, to the Court by which the refer¬ 
ence was made; and such Court shall, on the 
receipt thereof, proceed to dispose of the case in conformity 
with the decision of the High Court. 

[1877—S. 619; 1861— Ss. 32 and 33.] 

1. Dispose of the case in conformity with the decision of the High 
Court.—Upon receipt of the decision of the High Court, it is the duty of the 
referring Court to dispose of the case in conformity therewith. Thus where 
a Small Cause Court passed a decree for the plaintiffs, contingent on the opinion 
of the High Court, and the High Court gave the opinion that the plaintiffs 
could not recover, it is not open to the referring Court after the receipt of the 
opinion, to allow the suit to be withdrawn by the plaintiff: judgment should be 
entered for the defendant. 1 The judgment by the High Court on a reference 
under this rule is not, by itself, a decree but simply a statement of the grounds 
in conformity with which the referring Court is to dispose of the case as pro¬ 
vided by this rule. Therefore the High Court cannot review its judgment 
passed on a reference made to it. 2 


R. 4. [S. 620.] The <!osts (if any) con¬ 

sequent on a reference for the decision of the 
High Court shall be costs in the case. 

[1877—S. 620; 1861—S. 34.] 


Costs of reference 
to High Court. 


1. Costs of reference —The costs of a reference to the High Court 
cannot be dealt with separately but must be dealt with when awarding the 
costs of the suit.* The High Court of Bombay, is, however, of opinion that 
the award of the costs of the reference is in the discretion of the Court. 2 This 
does net seem to be correct on principle. The rule requires that the costs of 
reference shall be costs in the case and S. 35 which gives the Court a discretion 
to award costs, is expressly made subject to the conditions and limitations pre¬ 
scribed by the rules of the first schedule. 


Order 40. Rule 3—Note 1. 

(1) A. Yule <t- Co. v. Md. TTossain , (1897) 
24 Cal 129 (132). 


Order 40, Rule 4—Note 1. 

(1) Nicol v. Malhoora Dass, (1888) 15 Cal 507 
(510): 12 Ind Jur 458. 


(2) Ram Chandra v. Ritaram, (1886) 10 Bom 
68 (69). 

C.P.C.—383 


(2) Xieot v 
307 (510, 511) 


Mathhoora Das, (1888) 
12 Ind Jur 458. 


15 Cal 


0. 46, R-3, 
Note 1. 


0. 46, R.4, 
Note 1. 
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0. 46, R*5, 
Note 1. 


0. 46, R. 6, 
Note 1. 


0. 46, R.7. 


SCH. 


R. 5. [S 

Power to alter, etc., 
decree of Court mak¬ 
ing reference. 


. 621.] Where a case is referred to the High Court 
under rule 1, the High Court may return the 
case for amendment, and may alter, cancel or 
set aside any decree or order which the Court 


making the reference has passed or made in the case out of which 
the reference arose, and make such order as it thinks fit. 


[1877—S. 621.] 

1. Scope of the rule . —Where the lower Court has not complied with 
the conditions laid down in R. 1 of this order, the High Court has power under 
this rule to return the case for amendment in proper form. 1 The rule is also 
wide enough to enable the High Court to quash the order of reference itself 
made by the lower Court. 2 


* R. 6 . [S. 646-A.] (1) Where at any time before judgment 

a Court in which a suit has been instituted 

Power to refer to doubts whether the suit is cognizable by a 
mgh court questions (j our t 0 f Small Causes or is not so cognizable, 

as to jurisdiction in . , TT . i. n 

small causes. it may submit the record to the Hign Oouir 

with a statement of its reasons for the doubt as 


to the nature of the suit. 

(2) On receiving the record and statement, the High Court 
may order the Court either to proceed with the suit or to return 
the plaint for presentation to such other Court as it may in its 
order declare to be competent to take cognizance of the suit. 

1 At any time before judgment. —No reference could be made under 
this rule after the passing of the judgment in the case. 1 The rule refers only 
to such questions as arise during the trial of the suit and not to questions 
arising on an application for sanction to prosecute which cannot be considered 

as a trial of the suit. 2 


R. V. [S. 646-B.] (1) Where it appears to a District 

Court that a Court subordinate thereto has, by 
reason of erroneously holding a suit to be 
cognizable by a Court of Small Causes or not 
to be so cognizable, failed to exercise a jurisdic¬ 
tion vested in it by law, or exercised a jurisdic¬ 
tion not so vested, the District Court may, and 
if required by a party shall, submit th e record 


Power to District 
Court to submit for 
revision proceedings 
had under mistake as 
to jurisdiction in small 
causes. 


Order 46, Buie 6—Note 1. 

(1) Barling v. Secretary of Slate, (1908) 30 
al 458 (462). 

(2) Krtthna Rao v. *° 

31 ): 30 Bom L R 1627: 118 Ind Gas 893. 


Order 46, Buie 6—Note 1. 

(1) Diwali Bai v. Sadaehiv Dae, (1900) 24 
Bom 310 (314): 1 Bom L R 836. 

(2) Balwant Rai v. Niamat Khan, 1924 Lab 
566 (567): 76 Ind Can 201. 
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0 


to the High Court with a statement of its reasons for consider¬ 
ing the opinion of the subordinate Court with respect to the 
nature of the suit to be erroneous. 

(2) On receiving the record and statement the High Court 
may make such order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent to decree 
in any case submitted to the High Court under this rule , the 
High Court may make such order as in the circumstance appears 
to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for any 
record or information for the purposes of this rule. 

p 

Local Amendments. 


ALLAHABAD. 

Add after R*. 7 to 0. 46:— 

Rule 38 of 0. 41 shall apply, so far as may be, to proceedings under this Order. 

BOMBAY. 


o. 46, R. 7, 

Note 1. 


The following shall be added as R. 8 in 0. 46:— 

Applicability of R. 38 “8. Rule 38 of 0. 41 shall apply, so far a9 

of O. 41. may be, to proceedings under this Order .’* 

OUDH. 

Add the following as R. 8:— 

“8. Rule 38 of 0. 41 shall apply, so far as may be, to proceedings under 
this Order. ’ ’ 


SIND. 


Add the following as R. 8 in 0. 46:-— 

Applicability of R. 38 “8. Rule 38 of 0. 41 shall apply, so far as 

of O. 41. may be, to proceedings under this Order.” 

Synopsis. 

1. Scope of the rule. 5. Powers of the High Court under this 

2. "Court subordinate thereto.” rule. 

3. “If required by a party shall.” 6. Interference with questions of 

4. District Court should state its reasons. fact. 


Doubt as to jurisdiction. See Note 1, Provincial Small Cause Courts Act. See 
Pt. (4). S. 16, Note 1, Pt. (1). 

1. Scope of the rule.—S. 16 of the Prov. Small Cause Courts Act. 
1887 provides that a suit cognisable by a Court of Small Causes shall not be 
tried by any other Court having jurisdiction within the limits of the jurisdic¬ 
tion of the Court of Small Causes by which the suit is triable. Where an 
ordinary Court entertains a suit cognisable by a Court of Small Causes it exer¬ 
cises a jurisdiction not vested in it and if it refuses to entertain an original 
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Sch. 


0 46, R.7, 
Notes 

1—5- 


suit on the ground that it is cognisable by a Court of Small Causes, it refuses 
to exercise a jurisdiction vested in it. A reference under this rule is limited 
to those cases where, the District Court is of the opinion that the Subordinate 
Court has held that it has or has no jurisdiction over the suit, and that such 
order is erroneous. 1 

The rule is only an enabling one and does not in any way cut down the 
jurisdiction of the appellate Court. 2 But a District Judge has power under 
this rule to make a reference whether the case is, or is not, pending in appeal 
before him. 3 Where a District Munsif returned a plaint as being cognisable 
only by a Court of Small Causes and the latter Court, however, returned it 
back as being cognisable only by the Munsif’s Court, it was held that the 
correct procedure was either to proceed under R. 6 of this order itself or 
send the case to the District Judge for making a reference under this rule. 4 

2. “Court subordinate thereto * *.:—The Court of Small Causes is a 
Court subordinate to the District Judge, and 0. 46, R. 7 contemplates and 
allows a reference, to be made by the District Judge in cases tried by the Court 

of Small Causes. 1 


3. “If required by a party, shall”.—Before a reference could be 
made under this rule it is a necessary condition that it must appear to the 
District Court that the Subordinate Court has erroneously held upon the 
point of jurisdiction. 1 Where it does so appear, and a party requires the 
District Court to make a reference, it is bound to do so. 2 


4 District Court should state its reasons.—A District Court when 
naking a reference under this rule should state its reasons for considering the 
jpinion of the Subordinate Court to be erroneous. 1 

<i. Powers of the High Court under this rule. -Where a suit which 
s cognisable only by a Court of Small Causes is tried as an original suit by a 
District Munsif and the decree is reversed by the Subordinate Judge on app 


I here are two remedies open to the aggrieved party: 


(1) A revision under S. 115 of the Code 

(2) A reference under this rule. 


Order 46. Rule 7—Note 1. 

(1) Makhan Lai v. Amir Balchsh .< 1890 > 

89 All W N 75. 

(2) Appa Rao v. Bhadrayya, (1907) 30 Mad 
(43): 1 Mad L Tim 414. 

(3) Nand Exhort v. ° (1889 

20 (21); Sxmson v. Mo Manor, / 

,d 344 (346). 

1 L Jour 96. 

( 1 ) Ratan Bipari f • Eira Lai, (1916) 34 Ind 


Cas 537 (528): 20 Cal W N 1110. 

N°t« S. 

( 1 ) Madan Gopal v. Bliagwan Das, (1889) 

All 304 (307). 

(2) Simson v. Me Master, (1890) 13 

(546) : Cantonment Board, ,930 # 0 * 

chand, (1932) 28 Nag L R 54 ( 56 ) .1932 
70: 137 Ind Cas 88: Surssh Ohundlfl. 
Eristo Ranging (1894) 21 Cal 249 (251) • l ^ 
tra 11 All 305 (307) which is not referred to 

later cases.] 

(1) Ckhotn v. Jawahir, (1906) A] , 28 w ^ 29 j 
(294): 3 All L J 23: 11906 AR f ^ 

Madan Gopal v. Bhagwan Das, (1889) n 

(306). 
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Where a revision is preferred to the High Court, the latter is bound to q. 43 , £. 7 ^ 
set aside the decree of appellate Court as being passed in an appeal which was Notes 

incompetent and therefore without jurisdiction . 1 It can also set aside the 5— 6 . 

decree of both the Courts and return the plaint for presentation to the proper 
Court . 2 

Where, however, a reference is made under this rule, it has been held by 
the High Courts of Calcutta 3 and Patna 4 that the High Court, is not bound to 
set aside the proceedings in all cases but has full power to consider the matter 
of jurisdiction or to deal with the case on the merits so as to do substantial 
justice without necessarily putting the parties to the expense of a fresh trial. 

6. Interference with questions of fact. —On a reference under this 
rule the High Court will not as a rule interfere with findings of fact arrived 
at by the first Court on the evidence before it . 1 


ORDER XLVII. 

Review. 


0. 47, R.l. 


Application for re¬ 
view of judgment. 


R. 1. [S. 623.] (1) Any person consider¬ 
ing Limself aggrieved 5 — 

(a) by a decree or order from which an appeal is allowed, 
but from which no appeal has been preferred, 6 

(b) by a decree or order from which no appeal is allowed, 
or 


(c) by a decision 011 
Causes, 


a refeience from a Court of Small 


and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence, was not with¬ 
in his knowledge or could not be produced by him at the time 
when the decree was passed or order made, or on account of some 

mistake or error apparent on the face of the record, or for anv 

■ « 

other sufficient reason, desiies to obtain a review of the decree 
passed or order made against him, may apply for a review of 
judgment to the Court which passed the decree or made the order. 


Note 6. 

(1) Ka'.lipnra Sitagnti v. Kankipati Subbayya, 
(1909) 1 Ind Cas “43 (544); 33 Mnd 323: 6 

Mad L Tim 121: 20 Mnd L Jour 718 (Over¬ 
ruling 27 Mad 478) Abdul Majid v. Bedyadhar, 
(1917) 37 Ind Cas 92 (92): 39 All 101: 14 All 
L J 984]; Sankarbltai v. Somabhai, (1901) 
25 Rom 417 (418): 3 Born L R 129. 

(2) Ramasamy v R. 0. Orr, (1903) 26 Mad 
176 (179): 12 Mad L Jour 264. 


o (3) n £" mm *’hwari v. Jugal, (1915) 27 Ind 

v“qnn 7 “o (9, w-i. 21 j Cal L Jour 141: 19 Cal w 
, 9 ®°: Suresh Chunder v. Eriito Rangini, ( 1894 ) 

21 Cal 249 (252). ; 

(4) J ad uni Pande v. Sheonandan Pande, 1933 
Pat 31 (31): 11 Put 690: 141 Ind Cas 130. 

Note 6. 

(1) Ralan Bipari v. Ilira Lai, (1916) 34 Ind 
Cas 527 (529): 20 Cal W N 1110. 
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0. 47, R.l* (2) A party who is not appealing from a decree or order 

may apply for a review of judgment notwithstanding the pend- 
ency of an appeal by some other party except where the ground 
of such appeal is common to the applicant and the appellant, or 
when, being respondent, he can present to the Appellate Court 
the case on which he applies for the review. 

[1877—S. 623; 1859—S. 376.] 


Synopsis. 


1. Legislative changes. 

2. Scope of the rule. 

3. Review and appeal—Distinction. 

4. Review and amendment—Dis¬ 

tinction. 

5. “Person considering himself to be 

aggrieved.’' 

6. “Decree or order .... from which 

no appeal has been preferred.” 

7. Piling of appeal pending appli¬ 
cation for review. 

8. Decree or order from which no appeal 

is allowed—Cl. (b). 

9. Decision on reference from Court of 

Small Causes—Cl. (c). 

10. Discovery of new and important 

matter or evidence. 

11. Discovery of important matter 

of law. 

12. Exercise of due diligence. 

13. “Was not within his knowledge 

and could not be produced by 
him at the time.” 

14. Decree rendered ineffectual by 

reversal. See Note 10, supra. 

15. Mistake or error on the face of the 

record. 

16. “Any other sufficient reason.” 

16-A. Cases where review was allowed on 

ground of sufficient reason. 
16-B. Cases where review was not allowed 


on the ground that there was 
no sufficient reason. 

17. Review on the ground of subsequent 

events. 

17-A. No review on ground of decision 

being erroneous on merits. 

18. Review on particular ground. 
—See Note 2 to R. 8. 

19. No review of fact after decision in 

second appeal. 

20. Application of the rule to miscella¬ 

neous proceedings under the 
Code. 

21. Review in proceedings under other 

Acts. 

22. Review petitions by minors. 

23. Consent decree. 

24. Ex parte decrees and orders of dis¬ 

missal for default. 

25. Judgment in Letters Patent Appeals. 

26. Review of decision before signing 

decree. 

27. Commissioner cannot review. 

28. Limitation. 

29. Court-fee. 

30. Appeal by one party—Review appli¬ 

cation by another—Cl. (2). 

31. Privy Council practice. 

32. Appeal. 

33. Revision. 


Appeal preferred before review—Review 

application not maintainable. See Note 
6, Pt. (1). 

Court’s duty—Strict proof must be called 
for before grant of review. See Note 
13, Pt. (2). 

Grant of review—Objections that can be 
raised in appeal. See R. 7, Note 4, 
Pt. (2). 

New evidence—Whether should be con¬ 
clusive. See Note 10, Pt. (3). 


Order by one Judge of High Court—Re¬ 
view by another is competent. See 
R. 2, Note 2, Pt. (20). 

Review in probate proceedings. See Note 

21, F.N. (1). 

Review under the old Code. See Note 1. 
Stages in review application. See R. 8 > 
Note 1, Pt. (1). 

Wrong exposition of law— Whether a 
ground for review. See Note 15, Pt* 
(7); Note 16 (b), Pt. (4-a). 
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1. Legislative Changes.— 

Section 623 of the old Code provided that an application for review could be made 
to the Court which passed the decree or made the order; or to the Court 
(if cuny) to which the business of the former Court has been transferred. 
These latter words have been omitted in the present section in view of 
S. 150 of the Code newly introduced. 

2. Scope of the rule.— It has been seen in Note 2 to S. 96, 
ante, that a right of appeal does not exist and cannot be assumed unless ex¬ 
pressly given by statute or by rules having the force of statute. The same 
principle applies to a right of review also. Such a right does not, therefore, 
exist unless granted by statute. 1 S. 114 of the Code and this order expressly 
give such a right in certain cases the former being the substantive section con¬ 
taining a brief statement of the Court’s general power of review and the latter 
providing the details of procedure. 2 These provisions constitute an exception 
to the general rule that when once a judgment is signed and pronounced it 
cannot afterwards be altered or added to (see 0. 20, R. 3), and, as such, a 
right of review is exercisable only in the circumstances where it is distinctly 
provided by the statute. 3 

This rule is, in itself definitive of the limits within which a review is 
permitted by the Code 4 and, it follows from what has been stated above, that 
where a case falls within the class of cases contemplated by this rule, the Court 
cannot have an inherent power of review apart from the provisions of the 
rule. 6 Where, however, a case falls outside the class of such cases the Courts 
have, of course, inherent power to review their orders for the ends of justice 
or to prevent an abuse of the process of the Court. 0 

The existence of a right of review does not bar a suit for the same 
relief. 7 Nor does the fact that an appeal can be tiled against the decree afford 


0. 47 B. 1. 
Notes 
1 — 2 . 


Order 47, Rule 1—Note 2. 

(1) Purawasivum Pillai v. Periyanayagath 
Animal, (1916) 34 Iml Gas 503 (503) Mad. 

(2) Indar Mahton v. Rumkishun Missir, 
3931 Pat 409 (409): 12 Pat L Tim 652: 134 
Ind Cos 630. See also Note 1 to S. 114, ante. 

(3) Indar Mahton v. Ramkishun Missir, 
1931 Pat 409 (409): 12 Pat L Tim 652: 134 
7 ml Can 630. Hurra Fakir v. Fukeer Dose, 
(1873) 20 S u til W R 180 (181). 

(4) Chnjju Ram v. Seki, 1922 P C 112 (115): 

30 Mad L Tim 295: 3 Lah 127: 16 Mad 
L W 37: 26 Cal W N 697: 3 Pat L Tim 435: 
17 Pun W R 1922: 49 Ind App i44: 24 Bom 
L It 1238: 36 Cal L -lour 459: 43 Mad L Jour 
332: 41 Pun L K 1922: 72 Ind Cas 566 PC: Rama 
Rnghavn Reddi v. Raja of Venkatagiri, 1927 Mad 
355 (356): 52 Mad L Jour 123: 25 Mad L W 
192: 99 Ind Cas 954; Ganesh Das v. Dari 

Singh, 1932 Lah 596 (597): 33 Pun L R 290: 
138 Ind Cas 379: 13 Lah 546; Raghubir Singh 

v. 1\athn Mai, 1926 Jour 159 (4): 92 Ind Cas 
1013. 

(5) Ratanvhand Khimchand v. Damji Dharsey , 
1927 Bom 232 (233): 29 Bom L R 371: 101 Ind 
Cas 700; Sami ana tula Moral v. Rakhal Sana, 
1927 Cal 920 (921): 31 Cal W N 822: 104 Ind 
Cas 130; Chandi Charan v. Monranjan, (1913) 
17 Cal L Jour 416 (420): 18 Ind Cas 275; 
Govindoss Krishnadoss v. Rajah of Karvetnagar , 


1929 Mad 104 (406); Ramaraghavareddi v. 

Rajah of Venkatagiri, 1927 Mad 356 (357): 
25 Mad L W 154: 99 Jnd Cas 1003; Narayana 
Chettiar v. P. C. Muthu Chettiar, 1926 Mad 

98o (984): 51 Mad L Jour 219: 1926 Mad W 
N 890: 97 Ind Cas 1008: 50 Mad 67; Sitaram 
v. Kanira/a, 1929 Sag 251 (253, 264): 12 

No k L Jour 148: 121 Ind Cas 57; Anant Potdar 
v. Mongol Potdar, 1926 Pat 27 (28): 4 Pat 704: 
91 Ind Cas 483: 7 Pat L Tim 291; Rameshwar 
v. I)arka Prasad, 1925 Pat 36 (37): 3 Pat 
778: 84 Ind Cas 320: 6 Pat L Tim 309; Ran- 
shiram v. Diwatt Chand , 1933 Lah 169 <171): 
14 1 Ind Cas 188. See also Parbhas v. Nitharlal, 
1924 Cal 1054 (1054): 28 Cal W N 928: 84 
Ind (’as 278. 

(6) Ka ini a v. Berar Ginning Go, Ltd , 1929 

Note 18.3 (189): 116 Ind Cas 427; Yusuf I. A. 
Lalji v. AbduUahbhoy Lalji, 1930 Bom 294 

(295) : 32 Bom L It 665: 125 Ind Cas 690 

1 Order not falling within Rule ll; Ram Golam 

Saha v. CJiintaman Singh, 1926 Pat 218 (227) 
1926 Pat H C C 49: 7 Pat L Tim 313: 93 Ind 
Cas 939: 5 Pat 361 F B ; Muni Lai v. Durga Prasad , 
1924 Pat 673 (677): 5 Pat L Tim 425: 1924 
Pat II C C 254: 80 Ind Cas 667: 3 Pat 930; 
Durga Charan Bose v. Lakhi Narain Beta, 
(1918) 47 Ind Cas 917 (919) Cal. 

(7) Golab Koer v. Badshah Bahadur , (1909) 

2 Ind Cas 129 (143): 13 Cal W N 1197: 10 
Cal J, Jour 420. 
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0.47, R.l, any ground for refusing a review. The reason is that where there are 
Notes two remedies open to a party, they should not as a rule be construed so as to 

2 4- operate in derogation of each other. 8 But the availability of an appeal as an 

obvious remedy will be a ground for refusing in the exercise of the Court’s 
discretion, an application for review. 9 

3. Review and appeal—Distinction.—A review is not the same thing 
as, or a substitute for an appeal. 1 The two proceedings differ in very many 
particulars. 

(1) The primary intention of a review is the reconsideration of the 

subject of the suit by the same Judge under certain conditions,, 
while an appeal is a rehearing by another tribunal. 2 

(2) A point which may be a good ground of an appeal may not be a 

good ground for an application for review. 3 Thus an erroneous 
view of evidence or of law is no ground for a review though 
it may be a good ground for an appeal. 4 

(3) A review does not, of necessity reopen questions already decided 

between the parties. The matter in issue is only reopened 
when the application for review is accepted while, in the case 
of an appeal the matter is reopened as soon as an appeal is 
admitted. 6 

4. Review and amendment—Distinction.—A review and an amend¬ 
ment differ in the following particulars:— 

(1) In the case of a review the correctness of the judgment and the 

decree is questioned, while in the case of an amendment of a 
decree the correctness of the judgment is assumed, but the 
jurisdiction to amend arises from the fact that the decree is 
not in accordance with the judgment. 1 

(2) Where an application for an amendment is allowed there is no¬ 

need for a rehearing of a suit, while if an application for 
review is allowed a rehearing of the suit becomes necessary. 2 


(8) Golub Koer v. Badshah Bahadur, (1909) 
2 Ind Cns 129 (143): 13 Cal W N 1197: 10 
Cal L Jour 420. 

(9) Muhammad Sultan Suhib v. Nugoji Rao, 1931 
Mad 828 (830): 1931 Mad W N 963: 135 Ind 
Cns 539. 


Note 3. 

(1) Syed Muhammad Rowther v. Sundara 
Mudaliar, 1931 Mad 608 (608): 183 Ind Oas 
206; Mu Kyaxo v. Ma Eyin, 1922 U B 16 
(17): 64 Ind Oas 895: 4 U B R 27. 


(2) Maharaja Moheshur Singh v. The Govern¬ 
ment of India, (1865) 3 Suth W E 45 (47) 
(48): 7 Moo Ind App 283 P C; Shama Ohurn 
Chuckerbutty v. Bindaban Ohuxxder Roy, (1868) 
9 Sntli W R 181 (185): Ben L R Sup Vol 892. 


(3) Syed Muhammad Roxother v. Sundara 
Mudaliar; 1931 Mad 608 (608): 133 Ind Cas 
206: Sheo Ratan v. Lappu Kuar, { 1883) 5 AU 
14 (16): 1882 All W N 157: 7 Ind Jur 819, 
ldlem v. Bashetr, (1873-76) 1 Cal 184 (186): 


24 Suth W R 382; Akshoy Kumar Buattar.harjee 
v. Dr. M. L. Agarwala, 1922 Pat 308 (309); 
fftim Gyaxv v. Po Srin Gyi, 1926 Rang 89 (89): 
5 Bur L Jour 9: 95 Ind Oas 541. 

(4) Gurupada Haidar v. Upendra Nath 

Mukerjee, 1930 Cal 701 (703): 34 Cal W If 

696: 129 Ind Cas 365. 

(5) Bhagxcan Baksh Singh v. Manraji Kuar, 
1922 Ondh 148 (148): 24 Oudh Cas 280: 9 
Oudli L J 399: 66 Ind Cas 205. 

Note 4. _ . 

(1) Piehayya v. Subba Rao, (1916) 34 Ind 
Cas 787 (788): 3 Mad L W 499; Laknhman* 
A t/yanpar v. Narayana Ayyangar, 1924 Mad 225 
(226, 227): 18 Mad L W 876: 33 Mad h Tun 
221: 76 Ind Cas 786; Joykishen Mookerji v. 
Ataoor Rohoman, (1881) 6 Oal 22 (25): J J** 
h Rep 575: 5 Ind Jur 522: 3 Shome J, R 197. 

(2) Piehayya v. Subba Rao, (1916) 34 Ind 
Cas 787 (788): 3 Mad L W 499. 



I. 


Review 


3065 


(3) Where an application for review is granted the result is a new 
decree superseding the original decree and not merely some 
amendment thereof. 3 

5. “Person considering himself to be aggrieved—It is only a 
“person aggrieved” by a decree or order that can apply for a review. A 
“persor. aggrieved” means a person who has suffered a legal grievance , a man 
against whom a decision has been pronounced which has wrongfully deprived 
him of something or wrongfully affected his title to something; it is not 
sufficient that he has lost something which he would have obtained if another 
order had been made. 1 A decree or order against a person not a party thereto, 
is on general principles of law, not binding on him. Such a person, therefore, 
cannot have a legal grievance against the order or decree, and, consequently, 
cannot apply for a review of the decree or order under this rule. 2 The Judi¬ 
cial Commissioner’s Court of Nagpur, has, however, held that where an order 
has been made in a proceeding against a company which was not properly a 
party to the proceeding, a director of the company can file an application for 
review of the order. 3 


A minor, who is aggrieved by a decree or order passed against him may 
apply for a review under the same circumstances as an adult. 4 Similarly, the 
legal representatives of a deceased party who are materially affected by the 
decree are also entitled to apply under this rule. 5 Where sanction was grant¬ 
ed to the Public Prosecutor to prosecute an attorney and an order was made 
granting leave to the attorney to appeal to the Privy Council it was held that 
the Public Prosecutor was a person aggrieved b} f the order granting leave to 
appeal and was entitled to apply for a review thereof. 6 

6 . “Decree or order .... from which no appeal has been pre¬ 
ferred.”—If before the making of an application for review, an appeal from 
the decree sought to be reviewed has already been filed and is pending, the 
Court has no jurisdiction to entertain an application for review. 1 Where, 


(3) Bhawani Prasud v. Laxmi Iiai, (1019) 
50 I nd Cas 329 (330): 15 Nag L R 65; Kan- 
««'//« Lai v. Baldeo Prasad, (1905) 28 All 

2 in (241): 1905 All W N 265. 

Note 5. 

( I ) Ilalsbury’g Laws of England Vol. II 
|> :»01 ; Jhabha Lai v. Shib Churan, (1917) 37 
hid Cun 76 (77): 15 All L Jour 1: 39 All 152. 
In ex parte Sidebothum, (1879) 14 Ch D 458: 
4') L .1 l!k 41: 42 L T 783: 28 W R 715 Dist. 
::!> Marl 4 79: 29 Ind Cur 294. 

(2) Surat Chandra Mukirji v. Mahamad 
II ossein. (1904) 8 Cal W N 468 (469). 
.1 shgtiri liegam v. Muhamad Yusuf, (1921) 61 
Ind Cns 534 (535) Lah. See also Pegoo Jan v. 
II aizoodren, (1872) 18 Suth W R 464 (465) 
[Application on the part of two of several 
parties. Court cannot modify the decrees in favour 
of others who have not applied) . 

(3) Kinrdu v. ISrrar Ginning Co, Ltd, 1929 
Nog 185 (190): 116 Ind Cas 427. 

(4) Mudhoo Soot!tin v. Pirhtee, (1871) 16 

Suth W It 231 (232). 

(5) Debi Doss v. Karo in Perthad, (1906) 9 
Oudh Cas 35 (37). 

C.P.C.— 384 


(6) Pub!L • Prosecutor of Calcutta v. Poresh 
(hiindra Ghosh. (1914) 22 Ind Cas 324 (333)- 
•11 Cal 734: 19 Cal W N 593. 


XI uve 


(I I Hailing V it haling Sakhar Pekar v. Shri 
be vast ha n fund, 1931 Bom 232 (233): 33 Bom 

'• “ 3 ™ : , >32 Ind Cas 446; Raja Jndrajit 
/ ratap Ha had nr Sahi v. Amar Singh, 1923 P 0 
12rt (135): 21 All L Jour 554: 4 Pat L Tim 


447: 
1 83: 
Mad 
L W 
L R 
11124 
13 
i:. 


25 


Pat L R 345: 2 Pat 676: 50 Ind App 
Bom L It 1259: 28 Cal W N 277: 45 
L Jour 578: 33 Mad L Tim 233: 18 Mad 
<28: 4 L It P C 123: 74 Ind Cas 747: 5 
J < 8: 39 Cal L Jour 318: 3 Pun L R 
P V: Sec* also Navivuhoo v. Turner, (1889) 
Born 520 (534): 16 Ind App 156: 5 Sar 400: 
Ind Jur 2*>1 P C; Muhammad Yusuf v. 
Lajaram (1916) 35 Ind Cas 867 (868): 85 

L ,,n J R i?, 1C: fl 163 Pun W R 19 16: Brojonath 
Hoondoo ( hoivdhry v. J umeerunnissa Hibi. 
(186 0 7 Suth W It 218 (218); Bhabhuti v. 
hnrda*. 1926 Jour 181 ( 1 ): 3 Oudh W N 968: 
99 ind Cas 271: Lucas v. Stephen, (1868) 9 
Suth W R 301 (303. 304): 5 Wym 195; Baboo 
Jagg nr Suth Singh v. Afzal Khan, (1872) 17 
Suth W R 130 (130); LaUmun v. Lachuman 

of IW 1869] HM!) 1 Aern ia:! 1,ndpr the Code 


o. 47, R.1, 
Notes 
4-6. 
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O. 47„R.l, however, the application for review is made first and thereafter an appeal is filed 
Note 6 . against the decree, the jurisdiction to deal with the application is not affected 

by the pendency of the appeal. 2 But where, before the application is heard, 
such appeal is disposed of on the merits 3 or under 0. 41, R. II 4 the appellate 
decree supersedes the decree or order appealed from and the result of allowing 
the application would be to interfere with the decree of the appellate Court; 
consequently, the Court which passed the decree or order cannot proceed with 
the application for review. Compare Note 12 to S. 96, ante and Notes 10 and 
11 to 0. 9, R. 13. 

Where an appeal is withdrawn and thereafter, an application for review 
is filed, the application may be entertained and disposed of by the Court; 
the reason being that an appeal once withdrawn must be treated as if it had 
never been preferred at all within the meaning of this rule. 5 According to 
the High Court of Allahabad the principle is not affected by the fact that 
the application for review is filed first and the appeal is withdrawn later. 6 
But according to the High Court of Bombay there is no jurisdiction to enter¬ 
tain the application so long as an' appeal is pending, and the fact that the 
appeal is withdrawn subsequently will not cure the initial defect in making 
the application. 7 


(2) Chemm Reddi v. Pedda Obi Reddi, 

(1909) 32 Mad 41« (420): 6 Mad L Tim 135: 2 
Ind Cos 802: 19 Mad L Jour 388 F B \Rang Lai 
v. Lila vat i, 1929 All 375 (37G): 119 Ind Cas 
581; Ram Raman Vpadya v. Nageshar Pande, 
(1920) 54 Ind Oas 764 (765): 18 All L Jour 
135: 2 U P L It (A) 43: 42 All 317; Partap 
Singh v. J as want Singh, (1919) 52 Ind Cas 
642 (643): 17 All L Jour 1021: 42 All 79; 
Sara gun Pursliottam v. Laxmi Bai, (1914) 23 
Ind Cas 513 (513): 16 Bom L R 189: 38 Bom 
416; Shashi Bhusltan Bera v. Raghunath Man- 
dal a, (1920) 57 Ind Cas 785 (786) Cal; Pyari 
Mohan Kandu v. Kahi Khan, (1917) 41 Ind 
Cas 497 (498): 44 Cal 1011; Burbuns v. 

Thakoor Prosad, (1883) 13 Cal L Rep 285 

(297) • 10 Cal 108; Thakoor Porsad 

v. lialurk Raw. (1883) 12 Cal L Rep 

64 (75); Bharat Chunder v. Ram 
Oanga. (1863) 5 Suth W R 59 (60): Ben L 
R Sup Vol 362; Bhavani Prasad v. Laxmx Bax, 
(1919) 50 Ind Cas 329 (331): 23 Cal W N 
619: Sham Lai Sahu v. Mt. Nag Koer, (1922) 

65 Ind Cas 125 (125) Pat; Jagan Nath v. 

Devi Das, (1904) Pun Re No. 25 “ ,S ? 

Sarin Pershad v. Sheo Charan Lai, (1904) t 
Oudh Cas 299 (302) [The Court should post¬ 

pone the hearing of the application and see 
whether the applicant is made a party respond¬ 
ent and given opportunity and the appeal is 

heard 1 . 

(3) (Sour v. Nil lladhab , 1923 Cal 113 (l* 5 )- 
36 Cal L Jour 484: 73 Ind Cas 34 ^ 

Mohan Muker fee v. Mohendra Nath Manna, 
/1onG ) 4 Cal L Jour 5(36 (5G7); Jacammal y» 
Piduniappa, { 1869-70) 5 Mad H C R 464 (466); 
Khatemannessa Bibi v. Upendra Chandra 
Vandal 1928 Cal 804 (805); Ex parte Bashxa- 
aaruln Saida, (1862-63) 1 Mad H C R 254 (255), 

Secretary of State v. ffi 

Insurance Society, 1932 Cal 171 (176). 86 Cal 
W N 40 [Review application filed after disposal 
of anneal]; Ratanchand Khimchand v. Damn 
Dharsey 1927 Bom 232 (233): 29 Bom L R 
371: 101 Ind Cas 766 (do); Bisroambhar Mirdha 
v. Sara,, Chandra Gain, (1909) 1 Ind Cas 136 
(137) Cal (do); Jodoonath Mookerjee ▼. Pun- 


chanum Mookerjee, (1870) 14 Suth W R 438 
(440) (do); Rajdharee v. Mahadeo, (1869) 11 
Suth W R 511 (512) (do); Oomanand v. Satish 
Chander, (1868) 9 Suth W R 471 (472) (do); 
Kishen Das v. Official Liquidator, (1918) 46 
Ind Cas 84 (85): 40 Pun Re 1918: 60 Pun W 
R 1918 (do). 

(4) Sheo Balak Singh v. Mahabir Singh, 

1931 All 704 (704): 133 Ind Cas 432: 1931. AJJ 
L Jour 945; Shivappa v. Ramachandra. 19ZZ 
Bom 130 (131): 46 Bom 1: 23 Bom L R 597: 
63 Ind Cas 910; Ramappa v. Barma, (1906) 30 
Bom 625 (630): 8 Bom L R 842; Peary Mohan 
v. Mohendra, (1906) 4 Cal L Jour 566 (567), 
Chandra Kanta v. Lakshman Chandra, (191HJ 
36 Ind Cas 460 (462, 463): 24 Cal L Jour 

517: 21 Cal W N 430. See also In the matter 
of the petition of Jadunnath Mookerjee, 'l°'l' 
0 Ben L R 333 [Application for review filed in 
Lower Court after dismissal of second appeal 
Application does not lie] 

(5) Nanabhai Vallabhadas v. Nat/iaMai 

Baribhai. (1872) 9 Bom H O R 89 J ® : 

Bin Sidoii v. Davudbhax Valad Fatebhax, (1872) 
9 Bom H C R 238; Panda v Devjx, ( 1883 ) 7 Bom 
287 (288. 289); Ram Chandra v • _ 

(1904) 28 Bom 4 (7): 5 Bom L R 615. 

Ramappa v. Barma, (1906) 30 Bom 62 

(630 ) 8 Bom L R 842; Nehora Pande ▼ • 

Inderjit Rax, (1912) 14 Ind Cas 327(327 ] 
Sandkishort v. Anwar Russaxn, < 19 »® ) 4 
Cas 809 (810): 6 AH L J 979: 32 All 71. 
Mariamunnissa Bibi v. Babu Ram, 1923 a» 
541 (542): 21 All L J 377: 73 Ind Cas 

1016: 45 All 458: 4 L R A Oiv 416; s e|L a, g 
Pandurang v. Moro Bhasudev, ( 18 . 6 ^ 6 , B 
C R 63 [A case under the Code of lot>yj 

(6) Ram Prasad v. Asa Ram, 1921 All 197 

(198): 43 All 288: 19 All L J 24: 61 Ind 

Cas 334. 

(7) Balling Yithalingsakharpekar J. 

Devasthan Fund, 1931 „ Bo “ 282 (233) ' 

Bom L 378: 132 Ind Cas 446. 
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7. Filing of appeal pending application for review.—As has been 
seen in Note 6, ante the subsequent filing of an appeal against the decree sought 
to be reviewed does not affect the jurisdiction of the Court to deal with the 
application for review but such jurisdiction ought in such cases to be exercised 
with the greatest care and only in a very strong case. 1 The fact that applica¬ 
tion for review of a judgment is pending will not, however, preclude the appel¬ 
late Court from granting in appeal the relief claimed in the application. 2 

8. Decree or order from which no appeal is allowed— Cl. (b).—Any 

■decree or order from which no appeal is allowed is open to review. 1 

9. Decision on reference from Court of Small Causes—Cl. (c).— 
Under the Code of 1859 no application lay for review of judgment by the High 
Court on a reference from a Court of Small Causes. 1 Even under this rule, 
the High Court has no power to review a judgment passed by it on a reference 
from a Subordinate Judge with Small Cause Court powers. The rule allows a 
review of judgment on a reference only from a Court of Small Causes. 2 


10. Discovery of new and important matter or evidence.—Where 
a litigant has obtained a judgment in a Court of justice, he is. by law, entitled 
not to be deprived of that judgment without solid grounds. Where, therefore, 
a review of a judgment is asked for by a party, the greatest care ought to be 
exercised by the Court in granting a review especially where the ground of 
review is the discovery of fresh evidence. It is so easy to the party who has 
lost his case, to see what the weak part of his case was, and the temptation to 
lay and procure evidence which will strengthen that weak part and put a differ¬ 
ent complexion upon that part of the ease must be very strong. 1 The rule that 
permits a new trial to be granted on account of the discovery of new evidence 
has, therefore, been fenced round with many limitations. Thus the party asking 
for a n.»w trial must show that there was no remissness on his part in adducing 
all possible evidence at the trial. 2 Further, the new evidence must be such as is 
presumably to be believed and such that, if adduced, it would practically be con¬ 
clusive, i.e., evidence of such a class as 1o render it probable almost beyond 
doubt 'hat the judgment would be different . 3 Where it is very doubtful 
whether the evidence, if produced, would have had any effect on the judgment 


Note 7. 

(1) Chenna Rcddi v. Pedda Obi Reddi, 
1 1909) 2 Inil (’ns 802 (804): 0 Mad L Tim 
105: 10 Mad L Jour 388: 32 Mad 416. 

(2) Mt. Vmmnkuhum v. Ghulnm Rasul Khan 
liuryri, 1020 Sind 32 (36): 114 Ind Cas 101. 

Note 8. 

(1) Sfe Sumer ('hand v. Heni Prasad, 1929 
All 123 (124): 26 All L J 1395: 112 Ind 

•Cas 380 |()rd«»r of dismissal for default]. 

Note 9. 

(1) Huro Soonduree Choudrain v. Anand- 
noth Rdf/ Chowdhry. (1865) 3 Siltli W It 8 (8). 

(2) Rain chon dr a v. Sitaram, (1886) 10 Bom 

68 (69). 

Note 10. 

(1) .\ando Lai Mullick v. Punchanon Moo • 
ktrjee, (1917) 42 Ind (’as 184 (490): 45 Cal 
60: 21 Cnl \V N 1076: 26 Cal L Jour 187. 


(2) .X an do Lai M id lick v. Punchanon Moo 
kerjee. (19 17) 42 Ind Cjis 484 (491)- 45 Cn 
m>: 21 Cal W X 1076: 26 Cal L Jour 187 
lysntr,, v. Pcninnsula Railway Co, (1907) 31 

Bom 38| (388): 9 Bom L It 671: 34 Ind 

'i' 1 ’ 1 V*’, 2 , M:,,i ■- Tim 435: 11 Cnl W N 721: 

' >• •'*•»': 0 Cal I, J„ ur 5: 4 All L 

• 4*»I 1> (’; cinrimjilal Randal v. Tutsirum Janki 

(,!,20 > 5,i I»'l Cas 734 (738): 31 Cal L 
•I"nr Ml: 47 Cal 508. 


13) \ unlit/ v. h'ershuw, (1900) 81 L T 631: 
I'* T I, R 52. referred to in 45 Cal 00: 42 In<i 

Hrnun v. Dean, (1910) App 
(as at p .174: 79 I, J K 1? 090: 102 L T 001: 
..I S.,I J .142 rited in 45 Cal 400: 42 Ind C»S 
(491): m,, n.omj n„„„ v 
I"<ni/. 1918 1* C ) 84 (188)- 
<l>-87) 10 Mad 73 (77): 13 
Sai 755 P C; I),hi Day a! v 
1929 All 54 5 (545): 119 Ind 


Xeotin and Com- 
In re .liiiw It no, 
Ind App 155: 4 
.1 mbika Prasad, 
Cas 99; lleern Lai 


v. Row Too rock, (1875) 23 Suth W R 32c 
(324): Dhunxook Don v. Ilurry Rnboo, Bourkt 
O C 115; Shoh Abdul Aziz v . Sltnrfuddin 
(1917) 38 Tml ('as 142 (143) Pat. ' 


0. 47, R. 1, 
Notes 
7—10. 
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there is no ground for review. 4 In Mahdbir Prasad v. Collector of AUahdbadP 
where a suit was dismissed on two grounds namely, want of notice as required by 
law and the plaintiff being illegitimate, and a review was applied for on the 
ground of discovery of new evidence tending to establish the legitimacy of the 
plaintiff it was held that a review should not be granted inasmuch as the suit 
would still have to be dismissed on the question of notice. But the case would be 
different where the effect of the evidence, if adduced, would be to alter or 
cancel the decree. Thus the discovery of a document containing an admission 
of liability by the defendant 6 or the discovery of fraud, 7 would be a good 
ground for review. Similarly where a decree for restitution of conjugal 
rights was passed and subsequently it was discovered that the parties were 
related as cousins, such relationship rendering the marriage a nullity, it was- 
held that there was a good ground for review. 8 Again where the parties were 
not aware of a previous judgment passed in another ease between them, which 
if it had been placed before the Court would have resulted in different judg¬ 
ment, there is a good ground for review. 9 


In the undermentioned cases 10 it has been held that it is not necessary 
for granting a review on the ground of the discovery of new and important 
matter, that such evidence, if admitted would be conclusive to show that the 
decision is wrong. This view is against the general trend of decisions and 
cannot be accepted as correct. 


There is a conflict of opinion on the question whether the decision in 
another case between the same parties after the date of the judgment sought 
to be levicwed would be a sufficient ground for review in cases where such 
decision if it had been given before the date the judgment sought to be review¬ 
ed. would have resulted in a different judgment. Before the date of the- 
Privy Council decision in Kotagiri v. Vettanki**"* the Bombay High 
Court answered the question in the affirmative 11 while the Allahabad 
and Calcutta High Courts answered it in the negative. 12 In Kotagin's case 
it was held by their Lordships of the Privy Council that the section of the old 
Code corresponding to this rule did not authorise the review of a decree which 


(4) Bukar Ali Khan v. Anjuman Ara Begam, 

(1902) 5 Oudh Cas 59 (64); Adit Narayan 

Singh v. Mahahir Prasad Tiwari, (1917) 38 

Ind Cas 196 (199) Pat. 

(5) (1914) 23 Jnd Cas 514 (515): 12 All L 
J 382: 36 All 277. 

(6) Faiz Mahomed v. Muhammad Zakriya, 

(1911) 11 Ind Cas 15 (16): 140 Pud W R 

1911: i95 Pun L R 1911. 

But a subsequent admission is not a ground 
for review. See 5 Ind Cas 182. See also further 
down in the commentary. 


(7) See Note 22, infra. 


(8) Mary Josephine Pompeii 
James Sidney Osmond Connally, 
(67): 120 Ind Cas 465. 


Connolly v. 
1930 Pat 63 


(9) Pittam Singh v. Hukum Singh. . 1930 
021 (622); Judar Chandra Atouhk v. Manik 

Snrkar, (1919) 51 Ind Cas 
L Jour 313: Achuthu v 


652 (653): 29 
Mammavu, (1887) 


Cal 

10 


Mad 357 (360) (Decision given before but pub' 
lished after the decision sought to be reviewed]; 
Rooar Lai d■ Oopal v. Rukma Bai, (1898) 11 
C P L R 41 (43) (do). 


10) Srinivasa Ayyangar v. Official Assignee, 
7 Mad 641 (642): 52 Mad L Jour 682: 39- 
1 L Tim 11: 103 Ind Cas 377: 26 Mad b 
217: 50 Mad 891: 1927 Mad W N 806; 
eb Jan v. Sufdur Ali, (1874) 22 Suth W 


(10-n) 24 Mad 1 P C. 

(11) Waghe’.a v. Masludin, (1889) 13 Bon* 

0 (335): 13 Ind Jur 391. 

(12) Amrit Lai v. Madho, (1884) 6 All 292 
94): 1884 All W N 89: 8 Ind Jur 589, 
hmenjoy MuUick v. Dassomoney Dost, l 

Cal 700 (703); Dwarkanath v . Alantk Ohunde. 
868) 9 Suth W R 102 (103); Afadhub Ohunder 
Radhika, (1867) 7 Suth W R 405 (406). 
it see Panchanan Bose v. Ourudas Roy, ( 

; Suth W R 317 (318): 9 Beng L R 

oubting 12 Suth W R 154]. 
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w:ts right when it was made on the ground of the happening of some sub¬ 
sequent event. It. has accordingly been held since then that a subsequent’ 
decision in another case 13 or the subsequent reversed of a decision on the basis 
of which a judgment was given is no ground for review under this rule. 13 '* 
There are, however, several decisions 14 which have purported to follow the 
Bombay view, but no reference was made in any of them to Kotagiri’s case. 
In the undermentioned ease 15 the High Court of Rangoon has further held that 
Ihe Bombay view cannot be said to have been overruled by the decision of the 
Privy Council in Kotagiri’s case and that it is still good law. The reasoning 
is, however, not very clear. It is submitted that these decisions cannot be 
accepted as laying down the correct law. The word ‘‘evidence,” in this rule 
is not confined to documentary evidence but includes oral evidence}* 

11. Discovery of important matter of law.—The words “new 
and important matter” in this rule refer to evidence or other matter in the nature 
of evidence, and not to a legal authority in existence at the date of the judgment 
but not brought to the notice of the Court. 1 Hence no review can be asked 
for on the ground of the discovery of new authorities which show that the 
decision is not correct. 2 The contrary view expressed in the cases cited 
below 1 is, it is submitted, not sound. 

But the discovery of a former decision between the same parties which 
operates as res judicata is a discovery of new and important matter within this 
rule. 4 


(13) Kali Prasanna Guha Chowdhuri v. 
Jihagbati Debt,a, (1921) 04 Ind Cas 324 (325) 
Cal; Kumar Surat v. Sripatki Chatter ji, (1919) 
50 Ind Cas 119 (122): 23 Cal W N 242; Daw- 
In o Ma v. Karnam Ghowdoppa, 1930 Mad 579 
(581): 126 Ind Cas 486: Onanamanikam Ammal 
v. Samson, 1932 Rang 129 (130). 

(13-a) Sudan a nda Moral v. Rakal Sana , 1927 
Cal 920 (920): 31 Cal W N 822: 104 Ind Cas 
136; Gnnnubatula Venkamma v. Qanbathulu 
Ran pa Rao. 1922 Mad 227 (227): 1922 Mad 

W N 304: 15 Mad L W 593: 43 Mad L Jour 
33: 31 Mad L Tim 473: 70 Ind Cas 741; 
ftalwantrao v. Farid Saheb , 1926 Nag 10 (10): 
80 Ind Cas 216 [Decree on which decision based 
s u bseq u en 11 y a m ended!. 

(14) Woman Hari v. Hart Vithal, (1907) 31 

Bom 128 (136): 8 Bom L R 932; Ram Lai v. 
Kalka Prasad. (1911) 10 Ind Cus 244 (245): 
8 All L J 584: 33 All 566; Muthuswami v. 
Shunmugasundaram, (1913) 19 Ind Cas 214 

(214): 13 Mad L Tim 225; Satramdaa Jairam- 
dan V. Missir Mangalmal, (1907) 1 Sind L R 
227; Kishun Deyal Rai v. Mt Kulpati Kuer . 
(1918) 45 Ind Cas 316 (317): 3 Pat L Jour 
372: 1918 Pat II C C 238. 

(15) Maxing Kyaw v. Ko Aye, 1927 Rang 
189 (189): 5 Rang 261: 103 Ind Cas 258. 

(16) Latehand v. Tmdad Ali. 1928 Nag 279 
(279): 108 Tnd CaR 439. 

Note 11. 

(1) Abdul Sadiq v. Abdul Aziz, (1899) 21 
All 152 (153): 1899 All W N 1. 

The above view, it is submitted, is based on a 
sound principle. Because, if it were held that a 


party is entitled to apply for review on the 
ground of his discovery of fresh authorities, it 
would amount to saying that it is for a party 
to point out to the Court the law to be applied 
in a en so. while the right view is that it is for 
the Court to find out and apply the correct law 
to the facts of a case whether the same is brought 
to its notice or not. See O 6, R 2, Note 2. 
Pt. (2). Further the language of this rule can¬ 
not appropriately he applied to a matter which, 
being a matter of law, a party is always pre¬ 
sumed to know—See Holland's Jurisprudence 
3rd Kdn.. Page 92. 

(2) Salleh Mahomed Umar Dossal v. Nat hu¬ 

mid Kessamal, 1925 Sind 53 (54): 78 Ind Cas 
993: 19 Sind L R 30: SM. Garabini Kumarin v. 
Suraj X a rain Singh. 1924 Pat 250 (253): 3 Pat 
134: 5 Pat L Tim 52: 1923 Pat H C C 361; 75 
Ind Cas 177: Atmarnm v. Pun jab rao, 1925 Nag 
284 (385): 87 Tnd Cas 1029: Ramehandra 

Mohodev Rao v. Govinda Rao . 1925 Nag 266 
(207): 20 Nag L R 115: 87 Ind Cas 87; 
Kixhunrhand v. Mukan Sarup , 1931 All 91 
(92): 11 Jj R A Rev 362: 132 Ind Cas 815: 
1931 All L J 889: Sheik Abdul Aziz v. 
Monro, 1921 Pat 139 (140): 1921 Pat H 0 
C 152: 1 Pat L Tim 561: 57 Ind Cas 147; 
Gordina Shah ITarirhand v. Balmokund, (1928) 
112 Tnd Cas 277 (278): 1928 Notes 71-a: 

< hamh Charm v. Manoranjan, (1913) 18 Ind 
Cas 275 T277) : 17 Cal L Jour 416. 

(3) Sujan Singh v. Fateh Mahomed , 1906 

Pun Re No. 124: 97 Pun L R 1907: 162 Pun 
W It 1906: See also Govindun A 'air v. Ithaletty 
1926 Mad 764 (764): 50 Mad L Jour 943: 1926 
Mud \V X 412. 

(4) See point 9 to Note 10, ante. 
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12. Exercise of due diligence. —In Kessowji Issur v. G. I. P. Rail - 
u'aif their Lordships of the Privy Council observed as follows:—“Now the 
Code of Civil Procedure permits such applications for review on the ground 
of such discovery”, (i.e., discovery of new and important matter or evidence) 
“but it enacts very strict conditions so as to prevent litigants lying on their 
oars when they ought to be looking for their evidence—it enjoins the Judge 
to require the facts as to the absence of negligence to be strictly proved”. 
Applications for review on the ground of discovery of fresh evidence ought, 
therefore, to be refused when such evidence could have been produced if reason¬ 
able care and diligence had been exercised. 2 There must be strong evidence 
of diligence in getting all available evidence. 3 When the trial had lasted 
three years the Privy Council refused to admit fresh evidence as there was no 
reason shown as to why the new evidence was not timeously submitted. 4 The 
fact that evidence was found subsequently cannot itself be taken to show that 
due diligence could not have been exercised; otherwise there could not be any 
case coming within this rule. 5 The grounds for granting a review on account 
of the discovery of fresh evidence, may in certain cases, be grounds for extend¬ 
ing the time under S. 5 of the Limitation Act. 6 

13. “Was not within his knowledge and could not be produced by 
him at the time.”— It must be shown that after the exercise of due diligence 
llie evidence was not within the applicant’s knowledge or could not be pro¬ 
duced by him at the time. 1 The Court, in fact, has no power to grant a 
review without calling for strict proof of such allegations. 2 In the under- 


Note 12. . 

(1) (1907) 31 Bom 381 (388, 389): 9 

Bom L R 671: 34 Ind App ^•. \ M ^' d __ L 
135: 11 Oal W N 721: 17 Mad L Jour 847. 
f> Cal L Jour 5: 4 All L J 461 P C. 

(2) Appa Rao, In re, (1887) 10 Mad 73 (77) 

IS Ind App 153: 4 Sar 755; Turnbull d Oo 

v. Duval. (1902) 6 Cal W N 809 (816) 

p c [Document could have been discovered from 

the opposite party]; Shah Abdul Aiu ▼. Shah 
Sherfuddxn, (1917) 38 Ind Cas 142 (142) Pat, 
[Deliberate upon production]; Nga Tet Fyo v. 
Ma Naive Ea, (1917) 38 Ind Cas 403 (404). 
(1916) 2 U B R 126; Uarjxmal Dkamal v 

Bhejanmal, (1908) 2 Sind L R 35 F B f^und 
in the house]; Pallia 

(1916) 32 Ind Cas 622 (623): 14 All h J 

204* 38 AH 280 [Certificate of guardianship 

available in the city); R*™* a ™* \ 

if agar Nath Singh. 1924 All 759 (760) . 5 L R 
A Civ 392: 85 Ind Cas 180 [Evidence could 

have been got at any time]. See also 
v. Dam) i Dharseu, 1927 Bom 282 (283). 29 

Bom I. R 371: 101 Ind Cas 766; Ram Dhun 
v Joy Narain. (1869) 12 Suth W R 536 (537) . 
8 Bong L R App 36 Note; [Where he knew pre¬ 
vious^ where to find it 1 : Brojevdra Kumar J . 
Wise (1869) 19 Suth W R 130 (ISO), (Bo), 
Sect anal li v. Sham Sxirxdurre, (1870) 14 Suth 

W R 26 (26): 8 Beng L R App 37 Note. 

(3) Motiram Amulrai v. Modern insurance Oo 
r.j inoo Qind 110 (111, 112) i Lachan Ram 

91D 9 Ind Cas 266 (267) 

All. 

(4) Shivlingappa v. ^evappa. (1915) 29 Ind 

r ,, s 717 ( 717 ): 19 Oal W N 762. 1915 Mad vv 

N 687 P C. See also Beeralal Qose v. Ram Taruck 


Deg. (1875) 23 W R 323 (324). 

(5) Connaley v. Connolly, 1930 Pat 63 (67): 
120 Ind Cas 465. 

(6) Indrarajbhan v. Sitaram, 1921 Nag 174 
(176): 78 Ind Cas 527. 

Note 13. 

(1) Karina Manto Kurmi v. Ram Samp, 

(1917) 37 Ind Cas 399 (400) All; Nubokishore V. 
Jadub Chunder, (1873) 20 Suth W R 426 

(426); Khelat Chunder v. Pran Kiato, (1873) 
12 Suth W R 461 (462): 11 Beng L R 428 
Note; Nudar Chand v. Hreedoy Mundul, (1873) 
17 Suth W R 458 (458): 11 Beng L R 424 Note; 
Vmrao Thakur v. Ookul Mundal, (1872) 16 
Suth W R 7 (8): 8 Beng L R App 34; Sitanath 
v. Sham Sundari, (1872) 14 Suth W R 26 (26): 
8 Beng L R App 37 Note; Jubhoo Sahoo v. 
Jusoda, (1872) 17 Suth W R 230 (231); Ntiso 
Jiibi v. A Mur Rahman, (1872) 18 Suth W R 
413 (414); Ntiffar Chand Paul Ohowdhury V. 
.1 D Sandes. (1868) 10 Suth W R 432 (432): 

8 Beng L R App 35; Dwarkanath v. Kishenlal, 
1863 Marsh 553; Amritrav v. Manaji, (1866* 
67) 3 Bom H C R A C 49; Shamshier Ali 
Ramchander, (1865) 2 Suth W R 174 (175); 
Radhey Koonwar v. Ajoodhya Pandey, (1868/ 
3 Agra 69. 

(2) Potharaju v. Adiseshu, 1925 Mad 578 
(578): 21 Mad L W 276: 87 Ind Cas 391: 
Nubokishore v. Jadub Ohunder, (1873) 20 SutH 
W R 426 (426); Venkatarathnam v. Tarahalu 
1928 Mad 56 (56): 104 Ind Oas 746; Ohxranji 
Lai v. Tulsiram Janki Das, (1920) 66 Ind Cas 
734 (738): 31 Cal L Jour 134: 47 Cal 568 . bee 
also Ahed Kundkar v. Mohendra Lai Dey, (1911/ 

9 Ind Cas 320 (321) Oal. 
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mentioned case 3 the High Court of Patna has expressed the view that the 
words “or could not be produced by him at the time” must refer to the words 
“was not within his knowledge'’ and that the whole clause means that the 
new matters alleged were not within the applicant's knowledge and as such 
could not have been produced by him at the trial. In other words, it seems 
to be of the opinion that the availability of a piece of evidence within the 
knowledge of the applicant, but which, even after the exercise of due dili¬ 
gence, could not be produced by him at the trial, is not a ground for review, 
it is submitted that this view is against the language of this rule and cannot 
be accepted as correct. 4 

14. Decree rendered ineffectual by reversal. — See Note 10, supra. 

15. Mistake or error on the face of the record. —In order that an 
error may be a ground for review it must be one apparent on the face of the 
record , l i.e., an evident error 2 which docs not admit of extraneous matter to 
show its incorrectness. 3 The word “error” is not limited to errors of fact, 
but includes also errors of law. 4 But the law must be definite and capable 
of ascertainment. 5 An erroneous view of the law on a debatable point 6 or a 
wrong exposition of the law 7 or a wrong application of the law 8 cannot be 
considered a mistake or error on the face of the record. 

A review has been held permissible in the following cases:— 

(1) Where a judgment is passed without notice to the parties 9 or 


(3) Ramcsh Wardhari Singh v. 8adhoo 
Saran Singh, 1924 Pat 809 (810): 76 Ind Cas 
91. 

(4) See Goor Dual v. Deka Noonya , (1874) 
22 Suth W R 446 (446) [Where applicant had 
full knowledge of the evidence, but could not 
oven with due diligence produce it, it was held 
it was a good ground for review]. 

Note 15. 

(1) Mating Sein Myi v. Maur\g Tun Pe t 

11/29 Rang 70 (70): 6 Rang 794: 114 Ind 

Cas 687. 

(2) Kalu v. Yishraan, (1875-77) 1 Bom 

543 (546); Ohintamani Pal v. Pearu Mohun , 

(I87M) 15 Suth W R 1 (2): 6 Beng L R 126 
F B; JagtHwar Atha v. Ganga Pishnu Ghattaek, 
(1904) 8 Cal W N 473 (475). 

(3) Jiahu Yaidyan v. Murvgesam Pillai, 
(1928) Mad W N 595. 

(4) Ma lit a Yi v. Ma Pwa Urid, 1928 Rang 

12 (13): 5 Rang 610: 105 Ind Cas 710; 

M uth ns ivami Pillai v. Srinivasier, (1902) 12 

Mad ]j Jour 194 (195); Kon Poh v. Moung Tug 
(1808) 10 Suth W R 143 (144); J/urari Rao v. 
Ha! want Dikshit , 1924 Mad 98 (99): 46 Mad 
955: 45 Mad L Jour 309: 18 Mad L W 363: 
(1923) Mad W N 761: 7G Ind Cas 342; See 
also Tadepalli Pichayya v. Tadepalli Subba Rao, 
( 2916) 34 Ind Can 787 (788): 3 Mad L W 499: 
Subbier v. Chinnappa Rowthan, (1915) 26 Ind 
(’as 366 (367): 1915 Mad W N 22; Ma Tlta Yi 
v. Ma Pwa Unit, 1928 Rang 12 (12): 5 Rang 
610: 105 Ind Cas 586; Ali Akbar v. Khurshed 
Mi, (1905) 27 All 695 (696): 1905 All W N 154: 
2 All L .7 465 [Suit dismissed on the ground 
that tho stamp paid was insufficient—Review may 
be granted on the ground that the stamp was 
sufficient—This is "other sufficient reason"]. 


(5) Ma Chit v. Mating Pyo , 1892-96 U B R 
287; Ma Mg it v. Kin Kin, 1902-03 U B 
K Vol II Civ Pro P 3. 


(6) T inn e veil g Mills Co Ltd v. Mohideen 
Piehm Taniganar. 1929 Mad 209 (210 212)- 
1928 Mad W N 911; 117 Ind Cas 712; Girdhar 
Lnl v. Kapadgani Municipality, 1930 Bom 317 
(318. 319): 32 Bom L R 610: 128 Ind Cas 19. 
Lnxman v. Mt. Shevantibai, 1927 Nag 252 (253) • 
102 Ind Cas 6. 


O tic II Hill 


' / t . 4 « III, 

!-• -Nate L Jour 148: 121 1ml Cas 57 F B; 
■I a go n na Ih v. Srinivax. 1925 Nag 362 <303) • 
88 I ml Cas 112: Great Indian Peninsula 
Unit wa;/ v. llarnkrlmnd Ilemrhand, 1929 Nag 
58 (58): 112 Ind Cas 653; Indraraj Sin 0 h v. 
homo! Raw Singh. 1928 Nag 277 (27«): 109 

Ind (as 253; Aksliy Kumar Bhuttacharjee v. 
Agarwala. 1922 Pat 308 (30ft) (Error with 
regard to the basis of calculation of limitation 


period 1 ; Sged Mahomed 
(1932) 13 Pat I. Tim 
275: 11 Pat 519: 139 
Kauda Prasad Chnudhiiri 
1922 Pat 119 


Ismail v. Janki Saran, 
384 (386): 1932 Pat 

Ind Cas 533; See also 
v. Kunj liehari Mandar, 
j . Pat H C C 1: 5 Pat 

L Jour 344: 1 Pat L Tim 625: 2 U P L R (Pat) 

} r, X. Tl ,V l 9 as 11: I Failure to raise a point of 
law]; Gird ha rial Mansukhbhai Gnadhi v. Kapad - 
run, Municipality, 1930 Bom 317 (319)* 32 

L It 610: 128 Ind Cas 19; But see 
r " V " r " ^tindra Nath Ghose. 

r \r- 7 ' ,9) ™ Cal W N 81 1 . n 5 Tnd 

(as 35, (Error of law by reason of which 
(ourt declines to enter into merits of ease iR 
error apparent on face of record]. 

(8) Lot man v. .V/ Shevantibai. 1927 Na ir 
252 (253): 102 Ind Cas 6. 


(9) Hank eg Behari 
1932 Oudh 63 (66): 
Ind Cas 695; Math a 


Hal v. Abdul Rahman, 
8 Oudli W N 12G7: 135 
Piliai v. Lak8hminarayan. 


O. 47, R.i* 
Notes 
13—16. 
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in a form not legally correct. 10 


Sch. 


(2) Where a suit is dismissed for default in the presence of the 

plaintiff’s pleader 11 or for non-joinder of parties. 12 

(3) Where a suit based on plaintiff’s title is decreed simply on the 

ground that the defendant has not proved his title. 13 


<4) Where a woman is arrested in execution of a decree. 14 


(5) Where the Court fails to notice the provisions of S. 21 or of 

S. 98 of the Code 15 or fails to notice the bar of limitation 
applicable to the facts appearing on the record 16 or fails to 
apply the apposite law. lc ' n 

(6) Where an adjudication is annulled in the absence of a prayer by 

either party. 17 

(7) Where the Court has omitted to try a material issue. 1 ' 3 

(8) Where the want of jurisdiction is apparent on the face of 

record. 19 But where the parties invite the jurisdiction of the 
Court deliberately, they cannot turn round and object to it 
when the judgment is unfavourable to them. 20 

(9) Where the appellate Court reverses the finding of the lower 

Court without coming to a conclusion as to the incorrectness 

thereof. 21 


1928 Rang 177 (178): 6 Rang 254: 111 Ind 
Cas 80. (Suit dismissed on a (late when parties 
had not been directed to be present]. 3/aunp 
Sein Mi/i v. Maung Tun Pe, 1929 Rang 70 
( 71 ): 6 Rang 794: 114 Ind Cas 687; Debt 
Jiaksh v. Shambu Dial, 1926 All 384 (386): 
48 All 281: 24 All L J 266: 94 Ind Cas 877 
[ Amendment without notice!; Bhola Nath Chatter¬ 
in’ v. Maliarajadhiraj of Burdwan, 1932 Cal 
265 (266): 54 Cal L Jour 490: 137 Ind Cas 
4 30 | Order setting aside sale without noticej. 

(10) Som Nath v. Ram Bilas, (1914) 24 Ind 
Cas 113 (114): 1 Oudh L J 193. 

(11) Khasomal v. Bacho, 1929 Sind 38 (39): 
115 Ind Cas 314; Bhagwan Prasad v. Madan 
Muran Lai, 1929 All 811 (812): 1929 All L 
J 1183: 119 Ind Cas 15. 

(12) Oirish Ohunder v. Juramoni, (1900) 5 
Cal W N 83 (85). 

(13) Shro Man gat Singh y. Jagmohan Singh, 
1 025 Oudh 329 (330): 12 Oudh L Jour 30: 86 

Ind Cas 29. 

(14) In re the petition of Radhi, (1888) 12 

Bom 228 (230). . , * 8 

(15) Mnkundsa v. Motiram 1929 Nag 73 
( 74 ). 12 Nag L Jour 13: 116 Ind Cas 64a. 2o 
Nag L R 104 [S 21 not noticed]: Hwtani Begam 
v. The Collector of .lfi/za/arnaffor. (1889) 11 A1‘ 

176 (182): 1889 All W N 27: 13 Ind Jur 316 
fS. 98 not noticed]. 

(16) Sawdu v. Btrar Ginning Go, Ltd, ,1929 
r iqc (inA) • 116 Ind Cas 427; Ramu Rai v. 

oU’ilJii) 16 Ail 360 (304): 1894 


All W N 131; Debi Sahui Qulzari Mai v. Bashe- 
shar Lai Bansi Dhar, 1928 Lah 919 (919): 112 
Ind Cas 540.. 

(16-a) British Equitable Assurance Oo, Ltd v- 
Secretary of State for India , 1928 Nag 305 (306): 
11 Nag L Jour 184 [Failure to apply the apposite 
law—Review lies]. 

(17) China Venkatapayya v. Punayya, 1932 
Mad W N 153 (158) P B. 

(18) Husain Ali v. Nasirudin, (1871) 16 
Sutli W R 134 (134); Bihari Lai v. Troyluckho 
Mayi, (1869) 12 Suth W R 223 (224): 3 Ben* 
L r’ A C 346. 

(19) See also Faiz Muhammad v. Muhammad 
Zakriua (1911) H Ind CaB 15 (16): 140 P«» 
W R 1911: 195 Pun L R 1911. [Suit cloarl. 
cognisable by Small Cause Court—SmaU Causa 
Court dismissing suit on the ground that the wit 
was not Small Cause—Review heal; 

Prasad Pramanik v. Sri Charan Mandal, (1917> 
41 Ind Cas 276 (277): 21 Cal W N 1109. 27 
Cal L Jour 594. 

(20) JTazra Sardhar v. Kunfa Behary Naff 
Chowdhury, (1918) 44 Ind Cas 161 < 16 D JQ ’ 
Ram Autuar v. Muhammad Abdul Sasan Ah . 
( 1915 ) 36 Ind Cas 83 (84): 3 Oudh L 
2C8; Maratib Khan v. Musst Jfou/o (1882) 
Pun Re No. 94; In the matter of the pet.«o n 
of Tufani Singh, (1871) 6 Beng L R App 14 
See also Sabapathi v. Subraya, (1878-80) 2 mb 
58 (60): 3 Ind Jur 210. 

(21) Jai Narain Lachmi Narain 

Ry Co, 1930 Lah 37 (88): 11 Lah 158: 31 Pun 

L R 419: 123 Ind Cas 845. 
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(10) Where the judgment was not clear as to Whether the defendants 
were liable individually or not. 22 


(11) Where a suit was, by mistake, dismissed where it ought to have 

been decreed on the findings of the Court. 26 

(12) Where a calculation of an amount is wrongly made. 24 

(13) Where the judgment used certain expressions wrongly when it 

plainly meant something different. 23 

(14) Where the law was indisputable that a certain property was not 

exempt from liability for the suit claim and the defendants did 
not claim any such exemption but the judgment without any 
discussion on the point, exempted the property from liabili¬ 
ty. 20 (Under the circumstances it was clear that the error was 
not the result of any exposition of law). See also the following 
cases. 27 


0.47, R. 11 
Note 15. 


Where the Court granted a claim for personal relief, a prayer for which 
could not on a proper construction of a doubtfully worded clause in the plaint, 
be made out, the error is not one apparent on the face of the record justifying 
a grant of review. 28 So also is the failure to give a formal finding on an issue 
tried and decided 29 or allowing the petitioner to prove fraud which was not 
pleaded. 30 


It was held in the undermentioned cases 31 that the fact that the Court 
had overlooked a previous ruling of the High Court on a point of law, may, 
be an error apparent on the face of the record. A contrary view has been 
taken in the cases noted below. 32 It is submitted that the latter view is correct. 
As was observed by the Madras High Court in liabu Void nan v. Murugesam 
Pillai 33 “it is difficult to see how an error can be said to exist on the face of 


(22) Firm , Bhagwun Das Parsram v. Jado 
Moth, 1920 Lah 236 (236): 92 Ind Cas 898. 

(23) Oudh BUtari Pande v. Mahodeo Sahi, 
(1912) 13 Ind Cas 046 (046) All. 

• 

(21) Akhur Ati v. Mukhdoom Buksh , (1876) 
25 Su tli W It 63 (64). See also Nand Kish ore 
Singh v. Ram Gulam Satin, (1912) 17 Ind Cas 
221 (222): 16 Cal W X 1089: 39 Cal 1037 
| Where it was held that there was no error and 
that therefore there was no ground for review]. 

(25) In the matter of the petition of Khalil 
Ahmad, (1908) 30 AH 309 (309, 310): 5 AH 
L J 405: 1908 All W N 133. 

(20) Ram Das v. Snndur Singh, 1929 I-ah 
424 (425): 30 Pun L R 593: 118 Ind Cas 

396. 

(27) (innesh Ram v. Roliinee Dassee, (1870) 
14 Suth W R 230 (236). (Mistake about docu¬ 
ment]; Kaghhushnnam v. Jagatinuikulu, 192-> 
Mad 1031 (1032): 22 Mad L W 234: 49 Mad L 
Jour 671: 90 Ind Cas 775. (Wrong statement 
about admission by party); Baliram Piraji v. 
Ye shiv a at a .1 f A Mt Talsi, 1924 Nag 190 (191): 
75 Ind Pas 829 | Where decree was in con¬ 
sonance with the judgment but there was the 
erroneous direction in the judgment that the pre¬ 
emption price should be paid to defendant No. 1 
instead of defendant No. 31; Manikavasaka 
Desika dnanu Sawbanda Pundarnm Sannad- 
hiur v. S undo ram Pillai, (1909) 4 Ind Cas 

C.P.C.—385 


1141 (1141): .> Mad L Tim 284: Mt. Rukhmubui 
v. (iatipntnio. 1932 Nag 177 (179): 28 Nag L 
It 221: 14«) Ind Cas 409. (Omission to consider 
important facts on record is ground for review.] 

(28) Syed Mahomed Ismail v. Janki Surun, 
1932 Pat 273 (27G): 13 Pat L Tim 384: 11 Pat 
319: 139 Ind Cas 333. 

(29) Sabajiathi v. Subraya, (1878-80) 2 

Mad 58 (GO): 3 Ind .1 ur 210. 

(10) Syed Mahomed Rowhther v. Sundara 
1/.1931 Mad (>08 (008): 133 Ind Cas 


.Milll 




m * 


f"9: 18 Mad L W 303: 1923 Mad W N 761: 76 
I ml Cas 342; Sec also Shunt p Chand v. Pat 
Daxsre. (1887) 14 Cal 027 (030. 631): Sakho 
Shandalkar v. Mart,pan Bhikaii 

hhandttlkar, (1809) 0 Bom II C R (A C) 238 

;' m ;" J ; r<Ic ;P-d High Court-ruling which 

(•'Ll SUCh order not brought to notice of 
< ourt roper course is to apply for review 1 

< 32 > Opporti Padhi v. Pnlilu TJjjulla. 1927 

Ma i luo - (in00,: ,or * f "d Cas 514 (1924 Mad 98 
.iml l.t.o Cal .101 doubted]; Balm Vaidhyan v 

M>t,„.,esnm Pint,,. 192h Mad w N 595 (599) 

a T ,s< ! • 1W ". Q nk * h v - Sajaical Shah, (1929) 

14 1 Ind Cns 427 (427) Lah. ; 

Cl3) 1928 Mad W X 593 (598). 
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the record where you have to travel outside the record to see if the judgment 
is correct or not.” 

Where the view of the law on which a judgment is based is subsequently 
overruled or modified by a superior Court, it cannot be a mistake or error on 
the face of the record. 84 

16. “Any other sufficient reason”. —There has been a great diver¬ 
sity of judicial opinion as to the exact meaning of this expression, “any other 
sufficient reason.” In Chajju Bam v. Neki 1 their Lordships of 
the Privy Council, after reviewing the case law declared that the expression 
should be interpreted as meaning a reason sufficient on grounds at least 
analogous to those specified immediately previously. (See in this connection, 
Preamble Note 7, point 30). There is still a great diversity of opinion as to 
what is and what is not, a reason “analogous” to the reasons specified. Accord¬ 
ing to the High Court of Rangoon, the word “analogous” is distinguishable from 
the expression “ ejusdem generis” and the former word, as used by the 
Privy Council, is wider than the expression 11 ejusdem generis”. 2 The want 
of uniformity in the decisions on this subject even after the Privy Council 
decision is apparently due to the fact that, in most cases, it is a matter for 
argument whether any reason is analogous to the reasons specifically mentioned 
in the rule. 3 The case-law bearing on the subject has been summarised in 
Notes 1C-A and 16-B, infra. 

16-A. Cases where review was allowed on ground of sufficient reason. 

—It has been held that a review can be granted in the following cases:— 

(1) Where the decree or order has been passed under a misapprehen¬ 
sion of the true state of circumstances. 1 


(34) Salleh Mahomed Umar Dossai v. Nathumal 
Kissumal, 1925 Sind 53 (54): 78 Ind Can 993: 
10 Sind L R 30; Srimati Garibani Kumann v. 
Suraja Narair Singh, 1924 Pat 250 8 

Pat 134: 5 Pat L Tim 52: 1923 Pat H C O 361: 
75 Ind Cas 177; But see Brindaban Chandra 
Gosh v. Damodar Prasad Panday, 1925 Cal 304 
(305): 29 Cal W N 148: 85 Ind Cas 65. 


Note 16 

(1) 1922 P C 112: 30 Mad L Tim 295: 3 
I.uck 127: 16 Mnd L W 37: 26 Cal W N 697: 3 
Pat L Tim 435: 17 Pun W R 1922: 49 Ind App 
M4: 24 Bom L R 1238: 36 Cal L Jour 469: 48 
Mad L Jour 332: 41 Pun L R 1922: 72 Ind 

Cas 566 P C. 


See also the following cases: 

Seth Sorabji v. Seth (1 , 8 ?V. 

113 Ind Cas 887 (891) N: 1929 Notes 18Id. 

Uanesh Das v. llari Stngh, 1932 536 ’ 

VS Ind Cas 379: 33 Puni Ii B 290: 18 Lah 546. 
Sadasheo v. Vithoba, 1927 Nag 368 (868 ).. VW 

j^2 c aii w : rsTntt. srKi; 

y *sr& w MV « 

Ind Cas 168: 47 All 361. [Not good law]. 

1 The words used in the corresponding provi¬ 
sions of the Code of 1859 were general and 

We it was held that the Court's discretion in 

savin- what was sufficient reason for review was 

S „ot Fimited in any way—see .^^ (1877) 2 
following cases:— Reasut v. Abdullah, (1877) £ 
Cal 131 (140. 141); Huree Pershad v. Nand Kir 


shore, (1872) 17 Suth W R 479 (479). 

(2) K K S A R Firm v. Maung Kya Nun, 
1928 Rang 31 (32): 5 Rang 675: 107 Ind Cas 
161. 


(3) See the observations of Mookerjee, J, in 
Kumar Gopiku Raman Ray v. Mahar Alt, 1924 
Cal 872 (874): 39 Cal L Jour 247: 81 Ind Cas 
738 where he said that the question whether a 
particular reason is analogous to either the one 
or the other of the reasons specified in the 
rule may lead to very refined if not subtle 
arguments. 


Note 16-A. 

(1) Kyone Hoe v. Kyon Soon Sun, 1925 Rang 
114 (317): 3 Rang 261: 91 Ind Cas 509 [Where 
lie Court thought that the counsel agreed to con- 
:ent order when as a matter of fact he did not—- 
3eld, it was analogous]; Kumar Oopika Raman 
[ lay v. Mahar Alt, 1924 Cal 872 (874): 39 Cal 
{j Jour 247: 81 Ind Cas 738 [Mistaken impression 
hat a party had waived a certain objection]; 
Biiadhur Bhagut v. Jeat Chamar, 1924 All 518 
(520): 22 All L J 647: 5 L R All (Civ) 404: 
30 Ind Cas 601 [Misunderstanding or slip which 
las led to an erroneous statement of fact in a 
judgment]; Shamsuddin Biswas v. Molannessa 
Bibi, 1926 Cal 941 (943): 95 Ind Cas 800 
[Mistakenly holding that a certain question to not 
in dispute]; Gopal Chandra v. Soloman, (1886) 
13 Cal 62 (66) [Omission to notice contents oi 
loenment]; Bhubanesuari Koer v. Ajodhxa Sxngn, 
(1911) 11 Ind Cas 102 (103): 15 Cal h Jour 
339 [After appointment of Receiver decree pantea 
to a party may be set aside on review]; Aatoftmano 
Nadan v. Pakhia Nadathi, (1911) 9 Ind Cas 273 
(274): 9 Mad L Tim 361 [Court’s xmsimpression 


r-v r 
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(2) Where a party has'not had a fair opportunity of producing his 

evidence. 2 

(3) "Where the Court has failed to consider important evidence. 3 

(4) Where the Court has failed to consider important facts on the 

record. 4 

(5) Where the Court has failed to consider an important plea or 

issue. 5 

(6) Where the case is an exceptional one 0 as where the point involved 

is one of general importance. 7 

(7) Where the Court has omitted to notice certain provisions of the 

Code. 8 

For other instances, see the undermentioned cases. 9 

16-B. Oases where review was not allowed on the ground that there 
was no sufficient reason. —It has been held that review cannot be granted 
in the following cases:— 


as to the stamp affixed on the suit document]; 
Kadir Bakhsh v.’ Abdul Rahman, 1887 All W N 
105 (105). 

(2) E K S A R Firm v. Maung Kya Nyun, 1928 
Rang 31 (82): 6 Rang 675: 107 Ind Cas 161 
[Summons to witness returned unserved as witness 
could not< be found—Court with a view to avoid 
the case pending idly declining to adjourn the case 
for giving a further opportunity to the party con¬ 
cerned to secure his attendance and deciding suit 
—Witness subsequently found out and party apply¬ 
ing for review—Application granted); Alt Tirbeni 
Kunwar v. Mohan Lai, 1922 All 366 (367): 66 
Ind Cas 558- [Party ill on date of hearing—Evi¬ 
dence not produced—Review allowed) ; Kunjan 
v. Chandra Has, 1925 Oudh 266 (266): 11 Oudh 
L J 682: 86 Ind Cas 515: 28 Oudh Cas 4 
[Want of opportunity to plaintiff to rebut defend¬ 
ant’s evidence is sufficient ground); Ram Lai v. 
Rung Lai , (1872) 17 Suth W R 47 [Improper 
refusal to admit evidence). 

(3) M aha dev v. Sappani, (1876-78) 1 Mad 396 
(401): 2 Ind Jur 747. 

(4) Mt Rukhmabai v. Ganpatrao, (1932) 28 
Nag L R 221 (224, 225): 1932 Nag 177: 140 
Ind Cas 409. 

(5) Brhari Lai Nandee v. Tryoluckho Afoyee 
Burmonee, (1869) 12 Suth W R 223 (224): 3 
Beng L R (AC) 346; Hassan Ali v. Nasiruddin, 
(1871) 26 Suth W R 134 (134); J P Wise v. 
Huro Lai Giree Gossain , (1871) 16 Suth W R 
150 (151); Sunder Singh v. Nihala, (1911) 9 
Ind Cas 545 (546): 26 Pun L R 1911: 42 
Pun W R 1911. 

(6) Govindan Nayar v. Ithaletty, 1926 Mad 
764 (764): 50 Mad L Jour 493: 1926 Mad W 
N 442. 

(7) Pokardas Jashiomal v. Forbes Campbell and 

Co, Ltd, (1914) 19 Ind Cas 363 (364): 6 Sind 
L R 127; Sulleman Hussein v. New Oriental 
Bank Corporation , (1891) 15 Bom 267 (274): 

Chitt/s S C C R 252. See also J N Surty v. 
T S Ohettiar Firm, 1927 Rang 20 (23): 4 Rang 
265: 98 Ind Cas 417: 5 Bur L Jour 187. 

(8) Wahed Ali v. Chanda Mia, (1919) 52 Ind 
Cas 29 (30) : 30 Cal L Jour 250 [Omission to 
notice certain provisions of the Code—Review 


allowed]. 

(9) Maung Pu v. Ma Yit, 1930 Rang 162 
(164) : 126 Ind Cas 644 [Taking too strict view 
of title of suit and its prayer and overlooking 
need for doing substantial justice] ; Tunuguntta 
Chinna Venkatappayya v. Ohilankuri Punnauya, 
1932 Mad W N 153 (158) P B [Ordering a thing 
not prayed for by either party]; Subbaraya v. 
Sundaresa, (1932) 36 Mad L W 586 (589): 1933 
Mad 5: 140 Ind Cas 226: 1932 Mad W N 1262 
[Discovery of a reasonable ground for adjourn¬ 
ment is a sufficient ground for reviewing an 
order refusing to grant an adjournment!; Sripat 
v. Uubdar, 1925 Oudh 643 (644) : 2 Oudh W N 
i>78: 90 Ind (’as 115 | Appeal dismissed under O. 41 # 
R 11 without notice to appellant as required by 
that rule—Review lies]; Girish Chander v. Jura - 
moni De, (1901) 5 Cal W N 83 (85) [Suit dis¬ 
missed for non-joinder of parties—Review lies]; 
Abdul Rahim v. Rocha Rai, (1877) 1 All 363 
(366): 1 Ind Jur 818 (Material documentary evi¬ 
dence discredited without being examined—Review 
lies); Harihar v. Madab Chandra, (1871) 20 
Suth W R 459 (464): 14 Moo Ind App 152: 

8 Beng L R 566: 2 Sar 713: 2 Suth 484 P C 
[Onu^ of proof placed wrongly—Review lies]; 
Sulleet Mohun Roy Chowdhry v. Sowtra Bebee, 
(1868) 10 Sutli \V R 42 (43) (Unfairness of 
trial—Review lies 1 ; Yertannes v. Muthiah Chctty, 
(1913) 19 Ind Cas 48 (50): 6 Bur L Tim 53 
[Case decided on a point not raised by any party 
—Review lies); Gungapershad v. Maharani, 
(1884) 12 Ind App 47 (51): 11 Cal 379: 4 
Sar 621: 9 Ind Jur 158 P C [Case disposed of on 
new point—Party surprised—Review lies); 
Haimabati I)cvi v. Pran Krishna Banerjee, 1921 
Cal 393 (395) : 27 Cal W N 193: 75 Ind Cas 
262 [ Coin promise decree—Facts making compro¬ 
mise not binding on one of the parties—Review 
lies]. See also Vellaya v. Jaganatha . (1884) 7 
Mad 307 (309) [While the discovery of a fresh 
authority may not entitle a party to a review of 
judgment, yet when a Judge is satisfied that his 
judgment has proceeded on an erroneous view of 
the law. the words of S 623 are wide enough 
to allow him to review his judgment and to decide 
according to law]; Hira v. Musst Malo, 1881 Pun 
Re No 128; Amir Hasan v. Ahmad Ali, (1887) 

9 AH 36 (40. 42): 1886 All W N 293; Jntra 

Mohan v. Aukil Chandra, (1896) 24 Cal 334 
(336): 1 Cal W N 314 [Review granted on 

ground of certain decisions not having been con¬ 
sidered] . 


0.47, B. U 
Notes 
16-A— 
16-B. 
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O. 47/E.Ji 
Note 
16 B.c 


(1) Where:it is asked far to enable the applicant to; raise points 

which he could and ought to have ::at the former 

hearing. 1 .... , f .„ 

(2) Where the review is asked for on the ..ground that if., another 

opportunity were given to the applicant, to establish his case 
he could prove the judgment of the Court to be wrong. 2 

•rm ’ # # : ’ : 1 ,-./f ,* wl 7/ ( f • \ 

(3) Where the review is asked for on the ground that the case has 

been mismanaged by the party’s counsel. 3 


(4) Where review of an ex parte decree or an order of dismissal for 
default is sought for on the ground that the case ought not to 
have been decided ex parte or dismissed for default. 4 


Nctc I 6 -B. 

(1) Gopalckandra v. Solomon, (1886) 13 Cal 
62 (65); Kamnln Prasad Chandhur v. Kunj 

Behari Mundar, 1922 Pat 119 (120): 1922 Pat 
H C C 1: 5 Pat L Jour 344: 1 Pat L Tim 625: 
2 U P L R (Pat) 159: 57 Iml Cas 11; Mahom- 
mad Azmat Vllah Khan v. Abdul Hamid, 1926 
Lah 655 (656): 96 Ind Cas 832; Makin v. Ua 
Mein Gale. 1892-96 U B R 284; Moltai Goundan 
v. Ramasuami Ayyangar, (1933) 141 Ind Cas 
381 (383) Mad; Sialkot Mission v. Sir Bisheshar- 
das Daga, 1928 Nag 144 (144): 109 Ind Cas 95; 
(iunesh v. YU hid. 1922 Bom 114 (116): 64 Ind 
Cas 156: 46 Bom 79: 23 Bom L R 745; Modhori 
Sarttn v. Parbati, 1925 All 552 (553): 23 All L 
.T 534: 6 L R A (Civ) 454: 88 Ind Cas 653: 
47 All 881; Shyam Lai v. Chandrika Dat Ram, 
1926 Jour 189: 13 Oudh L J 507; Adit Narayan 
Singh v. Mahabir Prasad Tiwari, (1917) 38 Ind 
Cas 196 (199) Pat; Corea v. Peiris, (1910) 6 
Ind Cas 50 (55): 14 Cal W N 86 P C; Munshad 
Bibi v. Luchmeput, (1868) 9 Suth W R 129 
(129); Bhawabal Singh v. Rajendra Pratap, 
(1870) 5 Beng L R 321: 13 Suth W R 157; 
Hnssuinn v. Sahib Nur, (1914) 22 Ind Cas 785 
(786): 208 Pun W R 1913: 103 and 197 Pun 
L R 1914; Prosunno Nath v. Judoo Nath, (1868) 
9 Suth W R 589 (589); Musst Ramdei v. Nandan 
Singh. (1913) 19 Ind Cas 689 (689) All. Seo 
also Sabapnthi v. Subraya, (1878) 2 Mad 58 
(60): 3 Ind Jur 210 [Point abandoned—No re¬ 
view for raising that point]; Mariam Begam v. 
Sayed- Mahommad, (1900) 3 Oudh Cns 279 (280), 
(Do.); Faldrbhai v. Sorabji, 1886 Bom Print 
.Tudgt 95 [Oversight committed by the plaintiff 
in the conduct of his case and whereby he appre¬ 
hends adverse result in subsequent suit to be 
brought by him is no ground for amending the 
decree under this rule]; Jijibhoy N Surly v. T S 
Chritiar, 1928 P C 103 (103): 5 Oudh W N 
179: 30 Bom L R 842: 47 Cal L Jour 510: 54 
Mad L Jour 696: 109 Ind Cas 1: 6 Rang 302: 
26 All 1; .T 657: 32 Cnl W N 845: 55 Ind App 
161: 28 Mad L W 207 P C f Quaere whether a 
party is entitled, by a proceeding in review, to 
take a point not taken by him at the original 
hearing]. 

[But see Nikki v. Gnjar Mai, (1917) 42 Ind 
Cas 54 (55): 94 Pun W R 1917: 114 Pun L. R 
1917 (Review cannot be rejected simply on the 
ground that the counsel of the applicant had 
neglected to press the matter at the time of 
argument) ]. 

(2) Bintlubashi Roy Chowdhury v. Secretary of 
State for India. 1924 Cal 774 (775): 51 Cnl 70: 
•JO Cal L Jour 163: 79 Ind Cas 745 [Availa¬ 
ble evidence not produced by Government who was 
a party—Fresh opportunity by means of a review 
cannot he granted]: Gita Ram v. East Indian 
Railway. (1914) 23 Ind Cns 394 (395) All; V Po 


Thein v. O A K R M Firm, 1928 Rang 34 (35, 
36): 5 Rang 699: 106 Ind Cas 368; Nagala v. 
Nagathan, (1912) 14 Ind Cas 837 (839): 5 Bur 
L Tim 57; Binda Prasad v. Raghubir Saran, 
(1915) 29 Ind Cas 994 (995); 13 All L J 673: 
37 All 440; Man-war Shah v. Nizamalikhan, (1920) 
57 Ind Cas 145 (147) Nag; Nadathi v. Astervada, 
(1919) 53 Ind Cas 44 (46) Mad; Choonee Munder 
v. Chundee Lai, (1870) 14 Suth W R 334 (335); 
Burramollah v. NUchand Dutt, (1872) 17 Suth W 
R 484 (484); Ohunder Ohum v. Loodun Ram, 
(1876) 25 Suth W R 324 (325); Koteemooddeen 
v. Heerun Mundal, (1875) 24 ■ Suth W R 186 
(187); Roy Megraj Bahadoor v.' Bejoy Gobina 
liurrae. (1875) 23 Suth W R 438 (439): 1 CW 
197; Jadub Ram, v. Ram Lochun, (1873) 19 Suth 
W R 189 (190); Tekaet Khood Narain Singh r. 
Toolsee Roy, (1871) 15 Suth W R 9 (10, 11) • 


[But see Bhagela Kuer v. Abdul Rahiman, 
(1917) 40 Ind Cas 79 (80) Pat (Court can m 
the interests of justice grant a review to the party 
affected by the non-production of a document before 
judgment notwithstanding his gross negligence)). 

(3) Prag Dutta v. Kanhaiya Lai, (1918) 48 
Ind Cas 918 (919): 5 Oudh L J 695 [Failing to 
produce evidence on account of wrong advice o 
counsel] ; Trimbak v. Krishna Rao, 1929 Nag » 
(90): 11 Nag L J 238: 115 Ind Cas 173 [Api»h 
lnnt’s counsel unprepared—Court refusing. adJ 0 1 ’Jw ) n fi 
ment]; NaUiyana Chettiar v. Muthu Ohettiar, 1 
Mad 980 (983): 51 Mad L Jour 219 : 1926 Mad 
W N 890: 97 Ind Cas 1008: 50 Mad 67 [Absence 
of pleader is not sufficient ground]; Gangaoai ■ 
Ghcnwaram, 1921 Nag 3 (4): 4 Nag L J 1*>. 

Ind Cas 253, (Do.). 


[But see Pridhnnmal v. Ladon , 1931 Sind 3 (4) • 
130 Ind Cas 545: 25 Sind L R 242 (Mis-concep* 
ion of pleader is sufficient reason)]. 

(4) Santu v. Arjan Das, (1912) 13 
(18 (318) : 181 Pun W R 1912 [Ex parte decree), 
I lanphul Singh v. Hakim Hamid All A/mn, 

U1 576 (577): 21 All L J 416: 4 L R i . 

•76: 74 Ind Cas 528 [Dismissal for default), 
'rinivasam Pillai v. Rukmani Ammal, 192» 

>64 (965, 967): 65 Mad L Jour 830 : 28 Maa 
. W 358: 1928 Mad W N 701. (Do-=n?Mad 
■aghava Reddi v. Rajah of Yenkatagxn, 1927 
155 (355, 356): 52 Mad L Jour 123: 25 Mad L W 
192: 99 Ind Cas 954, (Do.). 

[But see Ghansham v. Lai, (1887) 9 AllI 61 
'64): 1886 All W N 296 F B. See also Aonwy 
behari Lai v. Abdul Rahman. 1932 Oudh 63 (bb)- 
3 Oudh W N 1267: 135 Ind Cas .695 
ipplication is dismissed without hearing the P 
ies, there is mistake apparent on the face o 
record)]. 
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• • 

(5) Where the Court has proceeded on a wrong exposition of the law 
■ or has wrongly decided on a question of law. 4 ’ 0 See also Note 15, 
; ante. 

For other instances, see the following cases. 5 

17. Review on the ground of subsequent events.—As has been seen 
in Note 10, ante, the happening of a subsequent event is not a valid ground 
for review. 1 Thus a subsequent legislation altering the law, 2 or a subsequent 
admission of a party as to the matter litigated 3 is not a ground for review. 
Where a suit is decreed on condition of the plaintiff complying with certain 
requirements within a particular time and it is subsequently found that the 
period allowed by the decree is insufficient, for the fulfilment of the conditions 
imposed, it has been held that the Court lias jurisdiction to review the judg¬ 
ment and enlarge the period. 4 

17-A. No review on ground of decision being erroneous on merits — 

A review cannot be granted on the ground that the decision is erroneous on 
the merits, such a ground being appropriate for an appeal and not for an 
application for review. 1 


047, R. 1, 
Notes 

16 - B— 

17- A 


(4-a) Chajn Ram v. Neki, 1922 P C 112 (113. 
114): 3 Lnh 127: 10 Mad L W 37: 2G Cal W 
N 697: 3 Pat L Tim 435: 17 Pun W It 1922: 
30 Mad L Tim 295: 43 Mad L Jour 332: 49 Ind 
App 144: 24 Bom L R 1238: 36 Cal L Jour 
439: 41 Pun I. R 1922: 72 Ind Cas5G6PC; Onknr 
Lola v. Yado Prasad , (1928) 107 Ind Cas 908 
Nag: 1928 Notes 41-C; Trimbak v. Krishna Rao, 
1929 Nag 89 (90) [Omission to consider certain 
aspects or phases of question of limitation is no 
ground for review]; Ruqaija Khartum v. Fozl 
Has/, 1921 Oudh 260 (260): 24 Oudh Cas 154: 
65 Ind Cas 544; Atadho Prnsad v. Sukh Din , 1925 
Oudh 644 (645): 85 Ind Cas 752 (Error of 
law is. m. ground for review|; A 'em Doss v. Kunj 
Behan Lal t 1930 Oudh 392 (394): 7 Oudh W N 
741: 126 Ind Cas 677: 3/a Kpaw v. Ma Kyin, 
, ' , 22 U B 16 (17, 18): 64 Ind Cas 895: 4 U B R 
*27 [Review applied for on the ground that judge 
had overlooked certain decisions—No review); 
Knnshi Rant v. Diwanchand , 1933 Lah 169 (170): 
14 1 Ind (’as 188; Ganesh Das v. Tlari Sinph, 
(1932) 33 Pun L R 290 (291): 1932 
Lah 596: 138 Ind Cas 379; Hiralal 

v. Loin ka ran . (1928) log Tnd Cas 750 
(751) Lull: 1928 Notes 33-a: Ilussaina v. Sahib 
Nur. (1914) 22 Ind (’ns 78.5 (786): 208 Pun 
W R 1913: 103 and 197 Pun L R 1914 [Omis¬ 
sion to rely on certain provisions of the Law can¬ 
not he a ground for review); Abdul Gani v. Silo 
Singh, 1925 Pat 368 (369): 6 Pat L Tim 40: 86 
Ind Cas 143; Nobin Kishrn Mukerjee v. Shib 
Per shad Pollack . (1868) 9 Suth W R 161 ( 161 ); 
Ellen v. At olid Hash per, (1875-70) 1 Cal 181 (185. 
186): 24 Suth \V R 382: Feryusson v. The Govern* 
vxent, ( 1868 ) 9 Suth W R 158 (160). 

(5) K A At uhammad Sultan Sahib v. Naooji 
Rao, 1931 Mad 828 (829. 830): 1931 Mad W N 
963: 135 Ind Cas 539 (Execution against surety 
—Failure to give notice to surety to show cause 
why decree should not lie executed against him is 
no ground for reviewing order for execution |; Sited 
Atahomed Ismail v. Janki Sara a. (195*2) 13 Pat 
L Tim 384 (385): 1932 Pat *275 [Rulings dis- 
covered by Court suo moiu —No opportunity given 
to party to explain—No review]; Roghu Singh 
v. Afahnnt Krishna Doyal Gir. 1924 Pat 258 
(259): 2 Pat 765: 82 Ind Cas 502 [Omission to 
refer to certain evidence in the judgment is no 
ground for review); Shea Ratan v. Lappu Kuer , 
(1883) 5 All 14 (16): 1882 All \V N 157: 7 
Ind Jur 319 [The fact that the High Court has 
in second appeal found a fact not determined by 
the lower Courts, or wrongly imagined that an 


issue nati not been tried by them, is not a ground 
for review); Bibi Jagaran v. Bibi Zohra, (1917) 
42 Ind Cas 970 (970) Pat [Pardanashin lady— 
( ase neglected by agent—No review] ; Ma A 'aw Naau 
v. VES S M Somosundaram Chetly, 1925 Rang 
187 (188): 2 Rang 655: 85 Ind Cas 324 [Negli¬ 
gence of agent—No review]; Govindaswami Naicken 
v. Rally. 1893-1900 L B R 540 [Revision appli¬ 
cation—Revision not competent hut appeal compe¬ 
tent—Revision application itself treated as appeal 
Procedure irregular—But as it is a purclv techni¬ 
cal matter, it is no ground for review] ; Rakub Doss 
v. SooroJ Mul. Bourke O C 131 [Erroneous dec!- 
sioii on immaterial point is not sufficient ground |; 
Cowell v. Mahadcb At nodal. (1872) 17 Suth \V 

R 182 (182) [New point allowed to lie raised but 
no surprise caused to the other party—No review); 
Muhammad Shah Khan v. Muhammad Yar Khan 
I8s.i All M N 123 (123) (Inconsistent view bv 
the same Judge is no ground for review); Ramon 
v. harunuth Tharnkan. (1378-80) 2 Mad 10 (11 
12): 1 Ind Jur 87: 1 Mad L R 140 [No review 
on ground of previous decision having done in¬ 
justice) . 

Note 17. 

(1) See also Annamalai Cheltior V R M N 
y . Subrumanipa Apyar , (1908) I Mad L Tim 
| 13 Bom 330 must be deemed to be overruled 
the decision in 24 Mad 1|; Xrki v. Chnjju U'am, 

1? ') 111,1 El" (138): m p vm \V R 

1918 [Siihseqiient review order]. 

(2) Gyanji Pomuji Morwndi v. Xiogappa Alar- 
bo sap pa Arlersvnr. 1928 Bom 308 (310): 30 Bom 
L R 668: 52 Bom 434: 111 Ind Cas 633; Sarfn - 
raj hhan v. Rainrhandro. 1921 Nag 70 (71) • 73 
Ind Cas 4. 


At 

86 

bv 


(3) Gnlamali Jemadar v. Abdul 
(1910) 5 I lid (’as 182 (183): 14 
11 Cal L Jour 26 . 


Karim Sarkar, 
Cal \V N 244: 


364 

86 


(4) A artnu R m v. Chinn,ji Lai. 1925 All 
22 All L .T 56: G L R All (Civ) 159: 

Ind (as 1«M: 47 All 561; Krish,h art u v. 
I rnkatasubbuih. 1926 Mad 1059 ( 1060 ): 24 Mad 
L \\ 443: 1926 Mad W N 713: 97 Ind Cas 795- 
An kappa v. Subndrappa. 1932 Mad 223 (221): 
35 Mad L W 57: 1932 Mad \V N 72: 138 ~]„<i 
< . as . 1 £ 1: 1(am h'umari v. Deonaudan Siru/h 

192o Pat 452 (453): 1925 Pal H C C 151• 00 
Ind Cas 79. 

Note 17 A. 

( 1 ) Prosunnonath Dull v. Jaduaath Paul (1868) 
9 Suth \\ R 589 (589) (Failure to remand a 
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Notes 
18—20. 


18. Review on particular ground .—See Note 2 to R. 8. 

19. No review of fact after decision in second appeal. —The High 

Court in second appeal cannot enter into questions of fact (see S. 100). It 
follows from this that after the disposal of a second appeal, no review thereof 
will lie on the ground of a discovery of a new and important evidence as to a 
question of fact. 1 ’ ! oi 

20. Application of the rule to miscellaneous proceedings under the 

Code.—The rule applies to all decrees and orders under the Code under the 
circumstances mentioned in the rule. 1 . 


r 


case—No review lies on such ground]; Nem Das 
v. Kunj Behari Lai, 1930 Oudh 392 (394): 7 
Oudh W N 741: 126 Ind Cas 677 [Deliberate 
order limiting purview of enquiry—No review]; 
Joggobindhoo Bose v. Wise, (1869) 12 Suth W R 
409 (410) [Application on the ground of im¬ 

proper remand—Review not granted]; Shaikh 
Munooroodeen v. Kadir Buksh, (1875) 24 Suth 
W R 410 (411) ; Bance Madhub Bose v. Kalu 
Chum Singh Roy, (1875) 24 Suth W R 387; 
Roy Mcgraj v. Beejoy Gobind Burral, (1875-76) 
1 Cal 197 (200): 23 Suth W R 438; Khalil v. 
Yaqin-ud-din, (1916) 35 Ind Cas 342 (343): 135 
Pun L R 1916: 147 Pun W R 1916; Krishna 
Ram v. Rai Rukmin Sewak, 1882 All W N 102 
(102); Lachman Singh v. Mohan, (1879) 2 All 
497 (505); Gita Ram v. East Indian Railway 
Company, (1914) 23 Ind Cas 394 (395) All; 
3fn Kyaw v. 3fa Kyin, 1922 C B 16 (17, 18); 
Khalil v. Yiainuddin, (1916) 35 Ind Cas 342 
(343): 135 Pun L R 1916: 147 Pun W R 1916. 

Note 19. 

(1) Mariamnnnissa Bibi v. Babu Ram, 1923 
All 541 (542): 21 All L J 377: 73 Ind Cas 
1016: 45 All 458: 4 L R All (Civ) 416; Nand 
Kishore v. Anwar Hussain, (1909) 4 Ind Cas 
809 (810): 6 All L J 979: 32 All 71; Bandhan 
Singh v. Chet Narain, 1895 All W N 131 (131); 
TTari Ganu Bhandirge v. Bari Gann Shinde, 1929 
Bom 225 (226): 31 Bom L R 436: 118 Ind 
Cas 255; Ramchandra v. Krishnaji, (1904) 28 
Bom 4 (7, 8): 5 Bom L R 615; Sailabala Dei 
v. Gadadhar, 1922 Cal 165 (165): 36 Cal L Jour 
76: 27 Cal W N 918: 70 Ind Cos 408; Rajani 
Kanta Das v. Kali Prasanna Mukerjee, (1915) 
26 Ind Cas 281 (281): 41 Cal 809; Bhyrup 

Nnth v. Rally Chunder, (1871) 16 Suth W R 
112 (114); Panchannn v. Radhanath, (1870) 4 
Bong L R A C 213; Jackammal v. Palaniappa 
Chetty. (1869-70) 5 Mad H C R 464 (465, 466); 
Rum Kutti v. Maniad, (1895) 18 Mad 480 (481). 

[But see Gulam Mahade v. Ramakrishna Muda- 
liar. (1900) 10 Mad L Jour 134 (135) (Per Sub- 
rnmania Iyer, J.—Review lies in such a case— 
Davies, J. contra); Lula Mai v. Gulam 
Muhammad, 1862 Pun Re No. 145 F B]. 

Note 20. 

(1) Begin Behari v. Abdul Barik, (1916) 35 
Ind Cas 613 (614): 21 Cal W N 30: 24 Cal 
I. Jour 446: 44 Cal 950; Motivahu v. Premvahu, 
(1892) 16 Bom 511 (513); Decn Dyal Purmanir 
v. Ram Kumar Choudhry. (1868) 10 Suth W R 
345 (346); Shama Chum Bhutt v. Payne and Co, 
(1872) 18 Suth W R 292 (292) [Sub-Judge hear¬ 
ing appeal referred to him lias power to review]; 
Order rejecting plaint.— Rameshwardhari Singh v. 
Sadhu Saran, 1923 Pat. 354 (355) : 4 Pat 1- Tim 
261: 72 Ind Cas 629: 2 Pat 504; Order refusing 
to admit appeal.— Burramollah v. Nilchand Dutt, 
(1872) 17 Suth W R 484 (484): In the matter 
of the petition of BarmutoUah, (1872) 10 Beng L 
Tl 156; Joy Kumar v. Isil. (1872) 18 Suth W R 
475 (475): 10 Beng L R 155; Order rejecting 
memorandum of appeal for deficient stamp.—*SVaa 


Singh v. Christian, (1920) 55 Ind Cas 502 (508) 
Pat; Order dismissing appeal for default.— Major 
jenessa Bibi v. Sheik Didary, (1916) 32 Ind Cas 
86(87) Cal;Kanez Fatima v. Deokx Prasad, (1897) 
24 Cal 350 (354): 1 Cal W N 21 P B; Order 
in execution proceedings. — Girdhari Singh v. Hur- 
deo Narain, (1876) 3 Ind App 230 (236): 26 Suth 
W R P C 44: 3 Sar 637: 3 Suth 294 P 0 [Deci¬ 
sion under Code of 1859—Privy Council did not 
treat the reivew of the order as a nullity]; Narayanar 
bhai v. Gangakrishna, (1867) 4 Bom H C R (A 
C) 87; Babu Lai v. Chanda, (1915) 27 Ind Cas 589 
(590): 6 Pun W R 1915: 38 Pun L R 1915'; 
Kapiluddin Ahmed v. Kamaruddin Ahmad, (1910) 

5 Ind Cas 148 (149) Cal; Asoka Kumar Roy Chow- 
dhry v. Khettramoni Dasi, (1898) 2 Cal W N 
606 (607); Haradhun v. Chunder Mohan, 1862 
Suth W R 66 (67): 1 Hay 577: Marsh 205 PB; 
Lotf Ali v. Court of Wards, (1866) 6 Suth W R 
Mis 127 (127); Coates v. Kashi Ram, 1903 Pun 
Re No 76: 170 Pun L R 1903; Cochrane v. 
Heeralal, (1867) 7 Suth W R 79 (80); Dhamnder 
Das v. Bakshi Harihar Prasad Singh, ( 1918 ) 48 
Ind Cas 129 (130): 3 Pat L Jour 571; Rafa 
Pudmanand Singh v. Durga Pershad Doobey, 
(1899) 4 Cal W N 39 (40). See also KUratan 
v. Ram Ratton, (1900) 5 Cal W N 627 (629) 
[Executing Court recording satisfaction on apph- 
cation of both parties—Decree-holder applying for 
re-opening of proceedings on the ground that he 
had acted under mistake of calculation—Applica¬ 
tion maintainable under S 47]. See however, In re 
Banwari Lai, 1879 Pun Re No 143 F B; Or“ er “ 
to costs. — Braja Sundar v. Jagannath, 1922 rat 
1 (2); 3 Pat L Tim 67: 6 Pat L Jour 284: 63 
Ind Cns 768; Order on application in forma pau¬ 
peris. — Ranchod v. Bezanji, (1896) 20 B°m ob 
(90, 91); Adarji v. Manikji, (1879-80) 4 Bom 
414 (415); In the matter of Rani Umasundart 
Debi, (1870) 5 Beng L R App 29. See also 
Mahomed Hazee Ohowdhry v. Doollub Bibi, 
(1869) 11 Suth W R 22 (22): 5 Beng L K 
318 Note [Question left open]. 

But see Bhag Singh v. Ghuseeta Mull, 18613 Pun 
Re No 73; Umda Bibi v. Naima Bibi, (1898) 4U 
All 410 (411, 412): 1898 All W N 95 ‘, Subbiiroya 
Devai v. Sundaresa Devai, 1933 Mad 5 (6): 3 
Mad L W 586: 140 Ind Cas 226: 1932 Mad W 
N 1262]; Order on application for leave to appew 
to Privy Council. — Hume, Public Prosecuro r oj 
Calcutta v. Poresh Chundra Ghosh, (1914) « 
Ind Cas 324 (333): 15 Cr L Jour 52: 41ow 
734: 19 Cal W N 593; Nand 
Ram Gulam Sahu, (1912) 17 Ind Cas 221 
16 Cal W N 1089: 39 Cal 1037; Gobxnath Biroar 
v. Goluok Ohander Bose, (1889) 16 Cal 292 (293) 
Note: 13 Ind Jur 339. 

[But see Iwecrunnissan Begam v. Indurjit Eu* 1 " 
war , (1866) 6 Suth W R (Mis) 97 (98) [After 
appeal to Privy Council has been admitted, n 
review lies against order of High Court grant; s 
leave). See also In re Woomatara Debut, (i°° / 

6 Suth W R (Mis) 120 (120).] • 

Decree based on award. — Jogesh Chandr^ 
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21. Review in proceedings under other Acts. —As to a right of 
review cf orders passed in proceedings under other Acts, see the undermentioned 
cases. 1 This rule does not apply to the following cases:— 


0 47/ R. 1, 
Note 21. 


(1) A decision which becomes final under S. 
Act, 1870. 2 


5 of the Court-Fees 


Deb v. Jagat Chandra Deb, (1919) 52 Ind Cas 
096 (696) Cal; Buta v. Quni Das , 1881 Pun 
I te No. Ill; Dismissal for want of prosecution 
or for splitting causes of action. —Mahomed 
Azeemoollah v. Ali Buksh, (1873) 5 N W P 74; 
l<nm Snndar Singh v. Ram Baudhan Singh , 
(1875) 7 N W P 126; Jussa Singh v. Nooru, 
1672 Pun Re No 36 [Splitting cause of action); 
Order in revision. —Kahan Chand v. Mussamat 
Indar Kaur t 1898 Pun Re No 23; Umar Din. 
v. Ala Baksh, 1901 Pun Ro No 54 F B: 45 
Pun L R 1901; Order ex parte admitting appeal 
after time. —Vcnkatrayudw v. Nagadu, (1886) 
9 Mad 450 (451 ); Order allowing withdrawal 
of appeal.— Putloji Bin Bhiwaji v*. Gana Bin 
Ramji, (1891) 15 Bom 370 (374): 1890 Bom 
Print Judgt. 33(5. 

Note 21. 

(1) Judgment of Court of Small Causes can 
he reviewed. —Madun Mohan v. Purno Chandra, 
(1884) 10 Cal 2<;7 (298); Rntan Krishen v. 
Raghunath , (1882) 8 Cal 287 (290): 10 Cal L 
Rep 275; Shumsher Ally v. Kurkut Shah, (1881) 
6 Cal 236 (237): 6 Cal L Rep 549; lean Chun • 
der Bunerjee v. Luchvn Gope, (1880) 5 Cal 

699 (700): 5 Cal L Rep 599; Sitaram v. Hukm 
Singh , (1879) Pun Re No 29 F B.—Order 
rejecting application under S. 76 of the Regis¬ 
tration Act. —Peanut Hussein v. Hadjee Abdullah, 
(1876-77) 2 Cal 131 (139): 3 Ind App 221: 
26 Suth W R 50: 3 Sar 221 PC; Order in 
insolvency can be reviewed by the Insolvency 
Court. —Aggaswumi Chettg v. Ojjicial Receiver, 
Coimbatore, 1932 Mad 63 (65): 61 Mad L Jour 
719: 1931 Mad W X 924: 34 Mad L W 735: 

1 ii5 Ind Cas 750; Cholla AbiredJi v. Chnla Ven- 
katareddi, 1927 Mad 175 (176): 51 Mad L Jour 
60 : 23 Mad L W 644: 1920 Mad W N 256: 
94 Ind Cns 351: In the matter of Thuckur Bhag - 
trundas Ilarjivan, (1879-8U) 1 Bom 489 (494); 

Mcolchand Rum v. Sarjoog Pershad , (1908) 7 
•Ca! L Jour 268 (209, 270); In re Megraj Puro • 
hit. 1924 Cal 83 (83): 27 Cal W N 916: 80 Ind 
-Cos 840; Revenue Court acting under Bengal 
Rent Act can review its orders. —Kocr Hurrhand 
Singh v. Musst Roopu Koer. (1872) 4 N W P 
171; Moniktirnika Chowhdrain v. The Collector 
of Mgmensingh, (1871) 16 Suth W R 159 (160); 
Sottbulch under Gnohn v. Tumeerudeen Chowdry, 
(1870) 14 Suth W R 414 (414); Radha Pershad 
Singh v. Sansar Roy. (1870) 14 Suth W 

R 27 (28); Srinath Dutt v. Ram Gopal Chat - 
Jtcrjee, (1869) 11 Suth W R 108 (108). 

Blit see Mahomed Tucker v. Musst Ahmedee 
Begum , (1871) 3 N W P 22 (Under Act X of 
1859 (Bengal) no general power of review]. 

Subordinate revenue Courts in Oudh can re¬ 
view their orders. —Partab Bahadur Singh v. 
Bud hi, (1918) 48 Ind Cas 276 (276): 21 Oudli 
Cns 254; Bhagwan Baksh Singh v. Sardar Singh, 
(1917) 39 Ind Cas 147 (148): 4 Oudh L J 

97; Tirbhuwan Dutt v. Balak Rant Misra, (1915) 
“27 Ind Cns 587 (588): 2 Oudh L J 14; 
Contentious probate proceedings—Orders can be 
reviewed. — Kgone, Hoe v. Kyon Soon Sun. 1925 
Rang 314 (317): 3 Rang 261: 91 Ind Cas 
509; Parma v. Nek Ram. (1915) 29 Ind Cas 
133 (134): 13 All L J 441: 37 All 380; In the 
matter of the petition of Rukmin, (1875-78) 1 


An 287 (288); In re Pitumbar Girdhar, (1880-81) 
o Bom 638 (641); In the matter of the petition 
ot Poona Koer , (1875-76) 1 Cal 101 (102); 24 
Snth W R 376; Ilameeda Bibi v. _Yoor Bibi, 
(1868) 9 Suth W R 394 (395). 

But see Sivu v. Chennomma, (1869-70) 5 

Mad H C R 417 (418). 

Order in appeal from decision of Collector 
under Madras Act, VITI of 1865—Review lies.— 
bubramania Pillai v. Perumal Chettg, (1868-69) 

4 Mad II C It 251 (253); Order of Financial 
Commissioner of Punjab—Chief Court, if can 
review.— Bijja Singh v. Annular, 1871 Pun 
Re No. 16 [Can review); Niamutulla v. Kaimudin, 
1881 Pun Re No 5 [Cannot review); Order 
under the Companies Act, (1882). — The Mas- 
sourie Bank, Ltd v. The Himalaya Bank , Ltd , 
(1894) 16 All 53 (57): 1893 All W N 205; 
Order of demand under S 12 of the Court Fees 
Act.— Chandamani Koer v. Basdeo Narain 
Singh, (1919) 49 Ind Cas 442 (449): 4 Pat L 
-Tour 57; Decision under S 16 of the Divorce 
Act—Review lies. —Ilariettee A King v. James 

5 King, (1881*82) 6 Bom 4l6 (435); Decree of 

Special Judge under Dekkan Agriculturists 
Relief Act.— Balkrishna Indrabhan v. Mahadeo 
BAbjee Kulkarni, (1898) 22 Bom 520 (524); 

Ram Singh v. Babit Kiss an Singh, (1895) 19 Bom 
116 (119); Badaricharya v. Ramachandra Gopal 
Surunt, (1895) 19 Bom 113 (115); Rama- 
chand ra A fa rain Kulkarni v. Draupadi Room 
So rain, (1896) 20 Bom 281 (283); Bamboji 

Bin Patloji v. Babaji Bin Mahadu , (1888) 15 
Bom 650 (652): Orders of District Munsif under 
S 73 of the Madras Village Munsifs’ Courts' Act. 
— Puramasivam v. Periganayagathamrnal, (1916) 32 
Tnd Cns 527 (528) Mad; Land Acquisition 
proceedings.— Snkti Narain Singh v. Bir Singh, 
(1920) 58 Ind (’as 510 (511): 2 U P L R 50: 

1 Pat L Tim 219: 5 Pat L Jour 253; Proceed¬ 
ings under the Bengal Tenancy Act, 1885.— 
Bolanath Chatter ji v. Maharajadiraja of Burd- 
tcan 9 1932 Cal 2G5 (266): 54 Cal L Jour 490: 
137 Ind Cas 430; Chandra Dhnr Dev v. Bhola 
Roi , 1921 Pat 284 (286): 1921 Pat H C C 301: 

2 Pat L Tim 372: 62 Ind Cas 80: Ram Prasad 
v. Daud Durzi , (1919) 53 Ind Cas 39 (40): 
30 Cal L Jour 1; Achha Mian v. Durga Churn, 
(1898) 25 Cal 146 (154): 2 Cal W N 137; 
Miscellaneous. — Mafangini Deri v. GIrish Chtin¬ 
der Chongdar , (1003) 30 Cal 610 (623): 7 Cal 
W N 4 33 [Case under Public Demands Recovery 
Act, I of 1895 (Bengal—Open to review] ; 
Pruyag Lal v. Jai Narayan, (1895) 22 Cal 419 
<424) [Case under Public Demands Recovery* 
Act, Bengali; Raijnath Ram Goenka v. Nand 
Kumar Singh , (1913) 18 Ind Cas 956 (956): 17 
Cal W N 485: 13 Mad L Tim 487: 17 Cal 1/ 
.Tour 583: 15 Bom L R 500: 40 Cal 552: 1913 
Mad W N 553: 40 Ind App 54 P C [Case under 
Bengal Land Revenue Sales Act (VII of 1868) 
—Not open to review] ; Smith v. Secretary of 
State. (1878) 3 Cal 340 (346) [Case under Ad¬ 
ministrator-General's Act (IT of 1874)—Review 
lies]. 

(2) Ranga Pai v. Baba, (1897) 20 Mad 398 
(400). See also Balkaran Rai v. Gob ind Nath 
Tewari, (1890) 12 All 129 (156, 157): 1890 All 
NY N 39 F B. 
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(2) A judgment delivered in an income-tax case on-a statement made 

by the Commissioner of Income-tax. The reason is that it i& 
neither a decree nor an order. 3 . ... .;t t* : 

(3) Orders under U. P. Act (XII of 1881). 4 

(4) Orders under the U. P. Land Revenue Act. 5 

(5) Orders in proceedings under Ch. 7 of the Presidency Small Cause 

Courts Act. 6 

(6) Proceedings under the Guardian and Wards Act appointing or 

refusing to appoint guardians. 7 

(7) Proceedings under S. 8 of the Presidency Towns Insolvency 

Act. 8 

(8) Proceedings under the Bengal Estates Partition Act. 9 

As to the applicability of this rule to proceedings under other Acts, see 
the following:— 

(1) S. 17, Cl. (2) of the Bengal, Agra, and Assam Civil Courts 

Act (XII of 1887) enacts that, that section shall not be applic¬ 
able to cases provided for by this rule. 

(2) S. 15, Cl. (3) of the Gujarat Taluqdars Act (VI of 1888) make* 

this order applicable to the decisions of the Taluqdari Settle¬ 
ment Officer. 

(3) Under S. 153-A of the Bengal Tenancy Act (VIII of 1885) the 

applicant has to state in an application for review of a judg¬ 
ment or order under that Act the injury sustained by him, 
and the Court cannot entertain the same, unless the applicant 
deposits the amount, if any, due from him. ( See S. 153-A of 
that Act.) 

(4) S. 251 of the Agra Tenancy Act (III of 1926) empowers the 

Courts to review their decisions in accordance with the pro¬ 
visions of this rule. 

(5) S. 265, sub-S. (3) of the Chota Nagpur Tenancy Act (VI of 

1908) makes the provisions of this order applicable to pro¬ 
ceedings under that Act in so far as they are not inconsistent 
with those contained in that Act. 

(6) Under S. 388, sub-S. (3) of the Succession Act (XXXIX of 1925) 

the order of a District Judge, subject to the provisions relat¬ 
ing to review of judgment in the Civil Procedure Code, m 
final. 


(3) In re Eajori Mal Kalian Mai, 1930 All 
20!) (211): 1930 All L J 78: 122 Ind Cas 741. 

(4) Wazir Singh v. Thakur Kish or i Rawanji, 
(1897) 19 All 522 (523): 1897 All W N 139. 

(5) Mt Siraj Fatima v. Mahomed Ait, 1932 
All 293 (801): 1932 All L J 437 F B. 

(6) Framroz Dosabhi v. Dalsvkhbhai Fulchand, 
1921 Bom 180 (181): 45 Bom 972: 23 Bom L 
11 383: 61 Ind Cas 567. 

(7) Sharfan v. Bholi. 1922 Lali 395 (396): 
4 Lnh L Jour 274; Ralla v. Manglan, (1912) 


15 Ind Cas 559 (559) : 211 Pun W R 1912: 
174 Pun L R 1912: 116 Pun Re 1912; 7 

l/iifto, 1906 Pun Re No 143: 12 Pun W R 19°'• 
106 Pun L R 1907. 

(8) In tho matter of L W Nassee, an insolvent 
Mansukhlal Dolatchand and Oo, 1929 B* n ? _ , 
(231, 232): 7 Rang 201: 118 Ind Cas 615, in 
re Morarji Jairam Naranji, 1932 Bom 569 ( ' ) • 
34 Bom L R 1175: 139 Ind Cas 587. 

(9) Ramabahadur Singh v. Keshva _ 

Singh, 1930 Pat 130 (133): 8 Pat 830: 121 Ind 
Cas 456: 11 Pat L Tim 494. 
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22. Review petitions by minors. —A minor can apply for a review 
of a judgment passed against him on the ground that his guardian lias con¬ 
ducted the case with gross negligence 1 or on the ground that no sanction had 
been obtained for a compromise entered into on his behalf by his guardian 
ad litem. 2 In all such applications he will be bound by the provisions of 
this rule.” There is no provision in the Code empowering the Court when 
passing a decree against a minor, to reserve to the minor the right of question¬ 
ing the decree, after attaining majority, and the absence of such a provision 
is not a ground for review of the judgment otherwise properly passed. 4 (See 
also 0 32, R. 3, Note 5 and 0. 32, R. 7, Note 5.) 


23. Consent decree.—Where facts are brought to the notice of the 
Court showing that a compromise ought to be treated as a nullity an appli¬ 
cation for review is a proper mode of raising the question whether the 
compromise should be treated as a n utility or not. 1 A compromise 
decree entered into by a vakil or agent might be set aside on the 
ground that the vakil or agent had no power. 2 There is conflict of opinion 
as to whether the discovery of fraud or undue influence in obtaining the con¬ 
sent decree can be a valid ground of review, some cases holding that it is 3 
and some that it is not.' The true view, however, seems to be that in such 
eases a suit is the proper remedy in the generality of cases though motions 
for a new trial may be convenient in some cases. 5 An application for review 


Note 22. 

(1) Beni Prasad v. Laljaram, (1916) 35 Ind 
C«s 63 (64): 14 All L J 438: 38 All 452; Ram 
Siirii/i v. Shah Lutafut Ilosstin, (1902) 29 Cal 
735 (737); Jogeshwar Narain Singh v. Roy 
Rad ha Raman, (1912) 16 Ind Cas 543 (545) 
Cal [May be granted in special circumstances]. 
See also Eshan Ohundra Safooi v. Nandumoni 
Dnssee, (1884) 10 Cal 357 (367); Latin Shea 
Churn l.al v. Runiimndun Doing, (1895) 22 Cal 
8 (13). 


Hut see II n nnndeo Prasad v. Bn in: mi Prasad, 
(1906) 3 Cal Ti Jour 119 (130) [Minor cannot 
t'l’l'l.v f" r review merely on the ground of fraud. 
See ulso ,1 foolasn ami v. Ourram Tatayya, 
1926 Mod 1079 (1080): 51 Mad L Jour 389: 
98 Ind Cos 787 [Suit will lie). 

(2) Ram GhxUam Sahu v. Sham Sahai Dus. 
(1921) 62 Ind Cas 234 (235); 5 Pat L Jour 
379: 1 Pat L Tim 663: 1920 Pat H C C 358: 
Kannnli Rahimbhoy v. Rahimbhoy Habibbhoy. 
(1889) 13 Horn 137 I 146) ; lliirlnniideo Prasad 

v. Hh a ini mi Pnisail, (1906) 3 Cal I, Jour 119 
(130). 


Oudh L J 482. 


[But see Bhaguan Dut v. Ram Dul. 
116 (423): 5 Oudh W N 812.] 


1928 Oudh 


(3) Khitish Chandra Chatterjee v. Kagendra 
Nath Mandat. 1929 Cal 513 (513): 49 Cal L 
Jour 425: 33 Cal W N 572: 119 In.l Cas 371; 
Chandra Mahan Ghorai v. Prositnna Kumar Haiti/ 
(1921) 64 Ind Cas 259 (260) Cal; Peary Chou- 
tiltnri, v. fionoar l>,is. (1915) 27 Ind Cas 628 
1629): 19 Cnl W X 419; Munshi Morufnl v 
Sarendr" (1912) 15 Ind Cas 893 (895): 16 
‘ al . '' N . 100 “ j Rasih Chandra Clioudhiiry v. 
Rn/fiin Ran,an Chovdhury, (1906) 10 Cal \V N 
280 (286) ; Abdul Hague v. Abdul Hafez, (1910) 
■> Ind Cas 618 (649): 14 Cal W N 695; n Cal 
Jour 636; Anshootash Chandra v. Tara Pro- 

rX’JJT* “a 6 !? , (615) • -"“""I" Aminat 

440 , r V Mad l T «»ur 290: 1922 Mad W N 
49.»: .11 Mad L Tim 132: 70 Ind C„s 425 [Mis¬ 
representation]; Vila hat hah, Raman v. VayalU 
l aehu. (1914) 25 Tml Cas 213 (213): 27 Mad 
K J T Vg : Abdul Majid v. Fail Hag. 1878 Pun 


( 3 ) Modhoo S'oodhun &inr/h v. Raja Prithee 
Itullub Paul, (1871) 16 Suth W R 231 (232). 

(1) (lursnndns Natha v. Ladkavahu, (1893) 19 
Horn 371 (373, 376). 

Note 23. 

(1) Peary Chovdhury v. Soonoory Das. (1913) 
27 1 nil Cus 628 (628): 19 Cal W K 419: Hakim 
Oir v. Unsdco Sahi , (1911) 10 Ind Cas 891 
(895): 15 Cal L Jour 408: 17 Cal W N 631: 
Ram Gopal Majundar v. Prosanna Kumar Samad. 
(1905) 2 Cal L Jour 508 (509): 10 Cal W N 
529. Sei* also Lalji Sahu v. Collector of Tirhut. 
(1871) 15 Suth W R 23 (24): 6 Bene L R 
648 PC. 

(2) Phut Nath Sircar v. Ram Lai Sircar. 
(1902) 6 Cal W N 62 (85); Devendra Nath 
Sarkar v. Ram Rachpal Singh, 1926 Oudh 315 
(315): 3 Oudh \V N 277: 93 Ind Cas 302: 13 

C.P.C.—386 


iaii’n. V - Kun '" r I’remathanalh Roy 

w“\ k* 3 P 1 4 i? ): 124 1,1,1 ( ’j S 525: :i:! Cai 

i i oomory v. \\ oodoy, (1898) 25 

C°1 649 (652); Bcrhamdeo v. Bha'narsi, (1906 
3 Cn! L Jour 119 (130); Golub Koer v. Padshah 
Bahadur. (1909) 2 Ind Cas 129 (132)- 1.3 Cal 
W X 1197: 10 Cal I, .Tour 420; Mir all Rahim 
\"il v \ r R ? hT,wbbo 'J' (1891) 15 Born 594 (598)- 

V 6 L r 1926 A " so ( r k 

r . R A11 ((,v) : »69: *9 Ind Cas 943 • 

/ ; .W Si , 1029: .; 18 f A ". lfi °: ,t " h " r>"nrhadi.sk 

e'vil't Vi.no? " r .T so'’ 1 '"' Pra *" d 
; gH 398 (*100): t6 All 215: 22 All 1, .T 

: -> All (Civ) 46: 82 Ind Cas io—>- 

/ urmeMurer Aarnin v. Rnmemuddin. (1806) ~6 

Suth V R 226 .226). See also . . Lagan Sahu 

50 ^ ^ 


lsi^flM) F "" n ° n, ’ n " V ' 11 Ncotia ' lft18 P C 


o. 47, R. 1. 
Notes 
22—23. 
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Seri. 

may be made when the consent decree is sought to be ‘impeached on the 
ground of clerical error or when it does not represent what the Court intended 
to decide. 0 ' 

24. Ex parte decrees and orders of dismissal for default .—See 

also Notes 8 and 9 to 0. 9, R. 13. The rule applies to all cases whether they 
are disposed of in the presence of the parties or ex parte in the absence of 
the defendants. 1 As to whether the fact that an application under 0. 9, 
R. 13 could have been preferred and that it was barred on the date of the 
review application is a bar to review, see Note 9 to 0. 9, R. 13. But an 
application to set aside an ex parte decree cannot by itself be treated as one 
for review. 2 A dismissal for default other than the failure to appear, is also 
open to review. 3 Where the dismissal is for default of appearance the failure 
to apply under 0. 9, R, 9 or under 0. 41, R. 19 will not, according to the 
High Courts of Madras, Calcutta and Lahore, bar an application for review, 
though the reason for the failure to appear will not, of itself, amount to suffi¬ 
cient cause'’ within the meaning of this rule and will not be a valid ground 
of review. 5 The High Court of Allahabad 5 " 1 and Patna 5 *’’ have taken a con¬ 
trary view. It has been held by the High Court of Lahore that where an 
application for restoration is made and dismissed , an application for review 

thereafter will be barred. 6 

25. Judgment in Letters Patent Appeals.—Sec Notes to Cl. 15 of 
the Letters Patent and Note 1 to S. 114, ante. 


(6) Gulab Eoer v. Badshah Bahadur, (1909) 

2 Inil Cas 129 (136): 13 Cal W N 1197: 10 
Cal L Jour 420; Alirali Rahimbhoy v. Rahmoo- 
hhon Ilubibhog, (1891) 15 Bom 594 (599). 

Note 24. „ 

(1) Tlarihur Pcrshad Narain Singh v. Buddu 

Pershad, (1883) 13 Cal L Rep 254 < 255 > : , 
Bchari Mandal v. Hcmanta Kumar, 1925 Cal 1023 
(1024): 41 Cal L Jour 349: 88 Ind fas 921. 
Bama Chnran Das v. Oadadhar Das, 1929 Cal 
322 (325): 56 Cal 21; Ali Azim v. Ram Mantck, 
(1869) 12 Suth W R 195 (196); Poresh i JWJ 
v. Khetlro itoixee, (1873) 20 Suth W R 284 
(284) [But there must he an applmation Uiere 
fori; ChunUal Tlajarimal v Sombai (1897 > 21 
Bom 328 (330); Jiwandas . v Lg 

rhand Ratndas, 1929 Sind 110 ^ 111 f- „ 

Cas 101 \Ex ,,arle order) ■ Mutto « 

(1884) 6 AU 65 (66): 8 Ind Jur 321 Amvr 
Hasan v. Ahmad AU, (1887) 9 AU 36 (42). 1886 
All W N 293. 

u f 

Tnd Cas 324; Sant u v. Arjan Das S eo 

iTlH f^-Tpun lT S: MpinV® 

1910. 

(3) See Anant Potdar v. ifanfffll PoWor. 1926 
■Pa* 97 4 Pat 704: 91 Ind Cas 483. 7 

Put L Tim 291; Janat v. Kamilashah, ( 1921) 60 
Ind Cas 948 (949) : 14 Sind L R 289 [Assume^; 

Fatimunnissa v Deok> £. sLmvnaiha 

v Paul 1911) 12 Ind Cas 351 (352 : 10 Mad 
Tim 569: 22 Mad L Jour 148: 1912 Mad W 

N 547. 


(4) Virupakshi Gowd v. Bandappa, (1919) 50 

t k m? /ro 7 \. 37 Mad L Jour 59: 9 Mad 
LW 311 1919 Mad WM 246 [Following 26 

Cal 598) ; Raj Narain v. Ananga Mohan Bhandan, 
( 1899 ) 26 Cal 598 (601) ; JVtfefc Ohandv. 

mat Menghi Bai, <1913 19 Ind Cas 481 (485 

108 Pun W R 1913: 181 Pun L - R „I, /loin) 
Pun Re 1913; Kashi Ram v. Oopi.Mai, (1910) 

6 Ind Cas 482 (483); 7 Pun L R 1910: 24 Pun 
W R 1910. 

But see Inder Singh Ravi Singh (1909^ l 

R C 190 9 9 00 4^°^ Uf?** KoZhJlfoX 

7 NabldwipJandra Ker, (1896) 2 Cal W N 318 
(319). 

(5) Ramaraghava Reddiv Rajah ofJenkataffM, 

«2»i M w ,s 4! s ^ ): .S S? &S"S*SJ? 

milai V. Rukmani Ammal, 1928 Mad 964 (96o)^ 
55 Mad L Jour 330: 28 Mad L W 358: 1928 
Mad W N 701. 

(5-a) Manphul Singh v. Hakim ^amaf Al% 
Khan, 1923 All 576 (577): 21 All L J 416 . 4 
L R All (Civ) 276: 74 Ind Cas 528. 

(5-b) Deo Dip Singh v. Qopal, (1917)• J 8 *}J 

SS ( P 1920) 5 J 8 °Tnd Cas 191 (192): 

1 Pat L Tim 573. 

(6) Abdulla v. Morad Shah 1873 Pun Re 
No 52; Abdul Razak v. Md Shanf, 18-so ^ 

(518): 86 Ind Cas 616. 

But see Radha YaUabh v. 4? 

Nag 39 (40) : 28 Nag L R 295: 141 Ind Cas 4 
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, 26. Review of decision before signing decree. —Where in order to 

be consistent in the decree finally passed, the Court has to pass orders under 
0. 41, R. 33 the same relief can be given in a petition put in by way of 
review. 1 

27. Commissioner cannot review. —A commissioner appointed for 
taking accounts may, in his discretion, and on proper grounds reopen the 
inquiry into any one or more of the items, before his report is made, for until 
then he decides nothing that is final and conclusive. 1 


28. Limitation. —The period of limitation for applications of review 
of judgments of Provincial Small Cause Courts, the High Courts in the exer¬ 
cise of their Original Civil Jurisdiction, and other Courts are respectively 15, 
20 and 90 days from the date of the decree or order sought to be reviewed ’ 
{See Arts. 161, 162 and 173 of the Limitation Act, 1908.) In computing the 
period of limitation the applicant is entitled to deduct, under S. 12 of the 
Limitation Act, 1908, the time spent in obtaining a copy of the decree or order 1 
though, as will be seen in Note 29, infra, such time cannot be excluded for 
the purposes of the Court-fee payable on the application. But he cannot 
exclude the time occupied by a previous application for review. 1 '" The Court 
may also under S. 5 of the Limitation Act, 1908, admit the application after 
the expiry of the period of limitation on sufficient cause being shown for not 
making the application within the prescribed period. No definite set of rules 
can be laid down to govern the discretion of a Court under S. 5 of the Limita¬ 
tion Act. It depends on the circumstances of each case. 2 The fact that an 
appeal is pending 3 or that the applicant is a minor 4 or that applicant’s legal 
advisers were ignorant of the contents of a document in their possession at 
ihe time of the original hearing 5 or that a new exposition of the law has been 


Note 26. 

(1) Gopala Ayyangar v. Nnmmachi Heddiar, 
1923 Mad 392 (402): 17 Mad L W 254: 74 
Ind Cas 416. 

Note 27. 

(1) Fernandez v. Rodrighes, 1924 Bom 231 
(232): 47 Bom 593: 25 Bom L It 280: 82 Ind 
Cas 593. 


Note 28. 

(1) Fazal v. Umar, 1925 Lah 377 (378): 7 
Lnh L Jour 129: 88 Ind Cas 1019: 26 Pun L It 
167; Ohokkalingam v. Lakshmanan , (1920) 55 
Ind Cas 444 (445): 1920 Mad W N 228: 11 
Mad L W 217: 38 Mad L Jour 224. 

(1-a) Vaman v. Mathari, (1902) 26 Bom 485 
(490): 4 Bom L R 121; Kashinath v. Lackhee- 
narain , 1864 Suth W R (Gap) 91 (92). 

[But sec Rai Memathu v. Nematutlabu, (1918) 
46 Ind Cas 14 (15): 20 Bom L R 434: 42 
Bom 2951. 


Unq (1870) 13 Suth W R 69 (70); Anjoonnma 
v.Soorjo, (1869) 11 Suth W R 56 (57); 2 Bens 
L R A C 181 (Three years]; Iiunkoo Lai Singh v. 
Basoomumssa Bibi, (1867) 7 Suth W R 166 (166) ; 
It a my utt a Das v. Gholum Ahmed Khondkar. (1863) 
•Suth \V R 84 (85) F B; Muga Das v. Jowala 
•Sahai, 1905 Pun Re No 9 (Rev): 1906 Pun L 
R 60; IIgat v. Rahimuddin, 1876 Pun Re No 114; 

\- r ., N . arain pra *"<*. U906) «) Oudli Cas 
(37); A ikki v. Gujar Mai, (1917) 42 I ml 
Cas o4 (55); 94 Pun W R 1917: 114 Pun L 
“ '9.7: /"druruj III, a a v. Sila Ram, 1921 Nag 
i74 (1(G); 78 Ind Cas 527. Sue also Kasaru- 
rem Ramaswmni v. Bommadevur Vcnkalanarasima 
Naidu Bahadur Zamindur Varu, (1916) 32 Ind 

Mad W 0 °N (, 277 1 > * 3 ^ L W 244: (1916) 1 


(3) Secretary of State v. Hindustan Coopera¬ 
tive Insurance Society, Ltd, 1932 Cal 171 (175)- 
36 Cal W K 40: Gulam Bowen v. Musa 
(1884) 8 Bom 260 (263); Fakera v. 

(1871) 8 Bom H C R (A C) 234. 


Miya, 
Basapa, 


(2) In the matter of the petition of Solomon 
Go yaul ('hander Lahiry, (1885) 11 Cal 767 
(776). 

See also the following cases - -Jooyul Kishore 
Singh v. Oogur Narain Singh, (1867) 8 Suth W 
R 483 (486) (12 years delav excused | ; Ilaima- 
bati v. Pran Kishna, 1921 Cal 393 (394): 27 
Cal W N 193: 75 Ind Cas 262 (Decision under 
the Indian Soldiers Act IX of 1918—Limitation 
for review is three months under S 10 of the 
Act] ; Mussammat Bagoojan v. Choivdhry Zuhoorul 


(4) Gopal barhar Safrag v. Ilanmant Ganrsh 
Safrag (1881-82) 6 Horn 107 (110): 6 Ind Jur 
.513; Appa Ran In re (1887) 10 Mad 73 (77): 
13 Ind App 15.,; 4 Sar 755 P C; Madlio Das 
v. Rukman, (1878-80) 2 All 287 (289). 

(5) Gopul Chandra v. Solomon, (1886) 13 

nil 62 <05). See also Baboo Rameesuddin Ahmed 
(azer v. Baboo Purmessuree Narain Sinah 
(1866) 5 Suth W R 226 (226) [Review sought on 
tho pround that the previous Munsif had extorted 
the compromise by undue pressure]. 


0.47, R. 1, 

Notes 

26-28. 



0.47, R. 1, 
Notes 
28—29- 


3084 


Review 


Sci 


made since the r decision* :is not a sufficient cause for excusing the delay in. 
filing the application within time. 

p • i a • 

# » . f ^ » I 

There is nothing in this order to suggest that the application for review 
must be within the same period which is allowed to a party for the alternative 
remedy by way of appeal or application for restoration of suit which has been 
dismissed for default of appearance. 7 

29. Court-fee.—An application for a review of a judgment of the 

trial Court if presented on or after the 90th day from the date of the decree 
is chargeable with the same fee as is leviable on the plaint. An application 
for review of an appellate judgment if presented on or after the 90th day 
from the date of the decree is similarly chargeable with the same fee as is 
leviable on the memorandum of appeal." Such applications presented before 
the 90th day from the date of the original or appellate decree, as the case 
may be, are chargeable with one half of the fee leviable on the plaint or the 
memorandum of appeal. (See Articles 4 and 5 of Schedule I of the Court-Fees 
Act, 1870.) Under S. 14 of the said Act the Court may, even in a case where 
the application is presented on or after the 90th day, order the refund o so 
much of the fee paid on the application as exceeds the fee which would have 
been payable had it been presented before such day. 1 '" The fact that an 
application, filed actually beyond the 90 days, may be within the time tor 
the purposes ol* limitation by virtue of the application of Ss ; 5 and 1Z oi tne 
Limitation Act, does not exempt the applicant from paying the full 
chargeable on the plaint or memorandum of appeal; the two Acts are not 

pari materia. 2 

As to the fee payable where a portion of the judgment is sought to be 
reviewed, see the undermentioned cases. 


The word “judgment" in Articles 4 and 5 above referred to does not 
„dc an interlocutor!/ order. Consequently an appheation for review ^ 
interlocutory order is chargeable only like any other ordinalj pp 

The presentation ol an insufficiently stamped application for review 
is not a valid presentation. 5 


include 
an 


(6) Sham Churn v. Bindabun, 

R 181 (185): Beng L R W 

Koit Goodur v. Arhebvr Lai , (18i0j> a .. , . 

El 120 (120); Pr«n Mcn f. blarka- 

Oazec, (1868) 10 Suth W R 26 (^U (1868) 

r S th°\v TVi’ (103) : Aladhub Chundcr v. 
LS, TiSCt/t sU W H 405 Su (406 V On.op 

Ohunder v. Eklowree, (1 ) / 1 Q 72 ) 17 Suth 

<1G8); Halkrc Lai v. Slonjee Lai, (187^1 

W R 163 (163). 

(7 ) Khaaomal v. Bacho, 1929 Sind 38 (39): 
115 Ind Cas 314. 

Note 29. , ,, 

« « 

W N 27: 13 Ind Jur 316. 

(l-n) In the matter of Doorga Prosunno Ghose, 
(1882) 9 Cal L Rep 479 (480). 

(2) In re Kota, (1886) 9 Mad 134 (138): 9 


Tnd Jur 423; Hira Lai Ramdhan v. Mt Gangabai r 
{iSmSV0 P L R 111 (112). 

(3) In re Sheikh Maqbul, ( 1909 ) 1 Ind Ca* 

o 0 9 210): 6 All L J 215: 31 All 294 [Whole 

£ «V S 

review were granted and not necessarily o < & 
whole value of the suit]; Manohar, In re, (l 
80) 4 Bom 26 (28). 

(4) Jagannath v. Mtdefcand, (1909) 1 J p p?J 

999 (1000): 31 All 262: 6 All LJ 1« ; 

ration to High Court chargeable with fee ™ ^ 

S J Desouza v. Secretary «/ State 
India, 1892 Bom Print Judt 383. 

(5) Munro v. The Oavmpore Municipal Board, 

(1890) 12 All 57 (60): 1889 All W * 197- 
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, v No Courtrf^c need be paid on an application for review presented in Q. 4 7, $. 1, 

a suit in forma pauperis* See 0. 33, R. 8 of the Code. But the applicant must Notes ~ 

Rave been declared a pauper in the suit at the time of the application. Other- 29-=-33. 

wise he would have to pay the full fee chargeable on the application under 
law . 7 

30. Appeal by one party—review application by another—Cl. (2).— 

The fact that an appeal has been preferred by 011 c party does not preclude 
the other parties from applying for review 1 except where— 

( 1 ) the grounds of such appeal are common to the applicant and 

the appellant, or 

( 2 ) being a respondent he can present his case in the appellate 

Court. 

Tlie expression “where the ground of such appeal is common to the 
■applicant and the appellant' ’ means that the grounds of appeal and the 
.grounds of renew are the same. Where a party who lias not appealed applies 
for review on the ground of discovery of new and important matter, after the 
appeal by another party is summarily dismissed, the ground of review is 
different from the grounds of appeal and therefore the application is maintain¬ 
able.’ Where the applicant has the opportunity to present his case before 
the appelate Court, the lower Court has no jurisdiction to proceed with the 
application. “ A respondent in an appeal has the right to apply for review 
•of appellate Court judgment . 4 

31. Privy Council practice.—As to the powers of the Privy Council 
to rehear appeals, see Note 9 to S. 112. 

32. Appeal .—See R. 7, infra. 

33. Revision. — Sec Note 27 to S. 115. ante and Note 10 to R. 7 , 

infra. 


R. 2. [S. 624.] An application for review of a decree ot 

order of a Court, not being a High Court, upon 
To whom applica 8ome ground other than the discovery of such 
he made. new and important matter or evidence as is re¬ 

ferred to in ride 1 or the existence of a clerical 01 


arithmetical mistake or error apparent on the face of the decree, 
shall be made only to the Judge who passed the decree or made 
the order sought to be reviewed ; but any such application may , if 


0- 47, R. 2* 


(6) TJmda Bibi v. Naima Bibi. (1898) 20 AH 
410 (411): 1898 All W N 95. Hut see Mn Nein 
Tone v. P D Patel . 1930 Rang 280 (281): 8 
Rang 423: 127 Ind Cas 470. 

(7) Karam Khan v. Buta Khan, 1895 Pun 
Ro No 91. 


Note 30. 

(1) Bunkoo Lai v. Basoomunlssa, (1867) 7 

Suth W R 166 (166). 

(2) Chandra Kanta v. Lakshman, (1916) 36 


Ind Cas 460 (462): 
Cal W N 430. 


24 Cal L Jour 517: 21 


(3) /7ic Punjab Sind Bank, Ltd , Lj/allpur v. 
Itan Kwhun, (1910) 35 Ind Cas 529 (530): 

VC T U i n U R 191, ‘ : Jnn " r v - R,im Sahi, (1911) 
L C r 343 (343); 14 Oudh Cas 108; 

(iann Shankar v. Jofjannatk. (1921) 63 Ind Cas 
<11 1841 ) All: Sarju Pershad v. SheoOkaran 
Lai. 11904) 7 Oudli Cas 299 (302). " 


(4) Arayalpurath v. Cheekiladcn Ahmed, (1909) 
2 Ind Cas 204 (205) Mad. ' 
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the Judge who passed the decree or made the order has ordered 
notice to issue under rule 4, sub-rule (2) proviso (a,), be'disposed 
of by his successor. ■ 

[1877—S. 624.] 

Synopsis. 

1. Legislative changes. 2. Review by successor in office. r 

Applicability of the rule to Small Cause Courts. See Note 2, Pt. (21). 

1. Legislative changes:— 

There was no section in the Code of 1859 corresponding to this section. The cases 
decided under that Code 1 are now only of academic importance. 

2. Review by successor in office. —This rule must be read as a pro¬ 
viso to R. I. 1 The policy underlying the rule is that an application for review 
should he entertained and considered by the very Judge who made the decree 
or order. 0 Reading Rr. 1 and 2 as they ought to be, it follows that— 

(1) every application for review on which notice lias been ordered 

to issue by the Judge who passed the decree or made the 
order may be disposed of by his successor in office. 3 

(2) an application based on the ground of the discovery of new and 

important matter or evidence 4 or the existence of a clerical or 
arithmetical mistake or error apparent on the face of the 
record 5 can be entertained and disposed of by the successor in 
office. An application made both under 0. 9, R. 13 and 
0. 47, R. 1 and registered as one under 0. 47, R. 1, may, 


Order 47, Buie 2—Note 1. 

(1) Aman Ali v. Kasim AH, (1866) 6 Suth 
W R 316; Rao Baneeram v. Newaz Bibee, (1867) 
8 Suth W R 511; Kangalee Ohum Joshi v. Dur- 
sunee Dossee, (1872) 18 Suth W R 198; Oom 
Dass v. Narain Dass, (1864) Suth V R 287 
(287); Mathura Mohan Roy v. Eari KxshenRoy, 
(1872) 18 Suth W R 286; Roy Megra) Bahadur 
v. Beejoy Gobind Burral, (1875) 23 Suth W R 
438; 1 Cal 197; Banee Madhub v. Kalee Churn, 
(1875) 24 Suth W R 387 (387) ;Munerood«n 
v. Kadir Buksh, (1875) 24 Suth W R 4iO (4H) , 
Qopi Mai v. Ahmed Hassan, 1879 Pun Re 
No 144. 


(1885) 8 


Note 2. 

(1) Sarangapani v. Narayanasamy, 

Mad 567 (568). 

(2) Moheshur Singh v. Government of India, 
(1857-59) 3 Suth W R 45 (48): 7 Moo Ind 
App 283 PC. 

(3) AUahdiya v. Muhammad Ali 

All W N 103 (103); Ganpat v. Jwan, (1892) 16 
Bom 603 (605) ; Karoo Singh v. Deo .ZVnnnn Singh, 
r 1884) 10 Cal 80; 13 Cal L Rep 261; Fazel Bis- 
was v. Jamadar Sheik, ( 1886 ) 13 Cal 231 (231); 
Sndnruddin v. Ekrarn Uddin, (1913) 20 Iod Oas 
670 (672): 18 Cal W N 22: 19 Cal L Jour 
225; Azizuddin V. Badaruddin 1834 P ?" - R °pJ® 
134; Diwan Singh v. Jowahir Mai. 1885 Pun 

Re No 97 (Note); Hansraj v. ^ hand %^ 

Pun Re No 7; Fazal Dad v. Umar Baksh, 1925 


Lah 377 (377): 7 Lah L Jour 129: 88 Ind Caa 
1019: 26 Pun L R 167; Nand Singh v. Sher 
Singh, 1933 Lah 130: 141 Ind Cas 392; Rama- 
sami v. Kurisu, (1890) 13 Mad 178 (187, 1 ) 

F B- Gita Ram v. East Indian Railway Co, (1914) 
23 Ind Cas 394 (395) All; Subbier v ^nrwppo 
Rowthen, (1915) 26 Ind Cas 866 (366): 1915 
Mad W N 22; Dunyapat v. Ganesh, (1900) 3 Oudh 
Cas 363 (365). See also Chcru Kurup v. Oheru 
Khanda, (1889) 12 Mad 509 (510); Durga Das 
v. Jhandu Mai, 1887 Pun Re No 6. See how¬ 
ever, Pancham v. Jhinguri, (1882) 4 All 27 
(281): 1882 All W N 26. 

(4) Ram Lai v. Kalka, (1911) 10 Ind Caft 

244 (245): 8 All L J 584: 33 All 566; Waghela 
Raisanji v. Shaik Masludin, (1889) 13 Bom 839 
(335): 13 Ind Jur 391; Muthusamy ^ P* 

lai v. Shunmugamndaram PUlai, (1913). 

Ind Cas 214 (215): 13 Mad L Tim 225 ; 2 Tfah«n 
Deyal Rai v. Kulpati Kuer, ( 1918 ) 45 Jnd Cas 
316: 3 Pat L Jour 372: 1918 Pat H C C 238. 
See Rameshwardhari Singh v. Sadho Saran Sing , 
1924 Pat 809 (810): 75 Ind Cas 91. 

(5) Kathyumma v. Muhammad ^ utt V’ 1 ^ 
1083' (1084): 24 Mad L W 447: 97 Ind C»| 
545; Lachmi Narain v. Ram Prasad ,, (1900) » 
Oudh Cas 316 (320 . See also Balvnm **a}% 
v. Yeswant, 1924 Nag 190 (191): 75 Ind 

829; In the petition of , 6* Ind 

78), 1 All 296 (198): 1882 All W N 42. 6 

Jur 594 F B. . 
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however, be changed by the successor as one made under 0. 9, 
R. 13 of the Code and disposed of on that basis. 6 A successor 
in office may also entertain applications for amendment of the 
decree under S. 152 of the Code. 7 

(3) an application based on any other ground than those referred to 
in the paragraph above can be entertained only by the Judge 
who made the order or passed the decree. 1 -' Thus a successor 
in office cannot grant a review of the decree or order passed by 
his predecessor in office on the ground that such decree or order 
is incorrect, 8 or on the ground that notice of hearing was not 
given, 9 or on the ground that the guardian ad litem of a minor 
party had no sanction to refer the matter to arbitration 10 or on 
the ground that the case was wrongly dismissed by his pre¬ 
decessor for default 11 or on the ground that the right to proceed 
against other properties was not reserved by the original 
Judge. 12 It will be illegal for a District Judge to transfer a 
review petition filed before a Subordinate Judge to his own 
file, 13 or to transfer an application for review filed before him 
to a Subordinate Judge. 14 A successor in office of a Judge 
who has been transferred 10 or who has retired, 16 or who Is 
dead 17 cannot entertain such application for review. Similarly, 
where a Court has been abolished and suits have been trans¬ 
ferred to another Court the Judge of that Court cannot grant a 
review except on the two grounds mentioned in this rule. 18 
But where a Judge of an Additional Sub-Court was transferred 


(6) Mahabir v. BalkUhen, 1922 Pat 376 (377) - 
1 Pat 48: 62 Ind Cas 927: 1922 Pat H C C 
76: 3 Pat L Tim 29. 

(7) Muhammad Sulaiman v. Muhammad Tar 
Khan, (1889) 11 All 267 (293): 1889 All W N 
S.'S: 13 Ind Jur 427 P B; Gulab Chand Ranka v. 
Mt Kalabali Sarkaran, 1932 Pat 321: 13 Pat L 
Tim 576: 139 Ind Cas 903 [Power of successor 
under S 152 is wider than under 0. 47, R 2]. 

(7-a) Govindsu-amy v. Nago Rao Dewan, (1873) 
10 C P L R 62 (64); Shamsar Ali v. Jagannath, 
(1912) 16 Ind Cas 203 (204): 17 Cal W N 403; 
Ma Kyaw v. Ma Kyin, 1922 D B 16 (18): 64 
Ind Cas 895: 4 U B R 27. See also Ramnath 
v. Gowhur, (1870) 2 N W P H C R 230 [Deci¬ 
sion by Sub-Judge—Review application to District 
Judge—Latter should return it for presentation 
to proper Court 1. 

[But see Sundar Dust v. Saroda Oharan, 
(1909) 13 Cal W N xci (91-n).] 

(8) Rehari Lai v. Munglanath, (1880) 5 Cal 

110 (112): 4 Cal L Rep 371; Roy Meg Raj v. 
Beejoy Gobind, (1876) 1 Cal 197 (199): 23 

Ruth W R 438; Raman v. Karunalha Tharakan, 
(1877) 2 Mad 10 (11, 12): 1 Ind Jur 87: 1 
Mad L R 140; Badam Singh v. Mt Kasturi 
Kunwar, 1931 All 605 (606): 1931 All L J 

595: 133 Ind Cas 466. 

(9) Khema v. Dhangi, (1890) 14 Bom 101 


( 102 ); 
No 82: 


Bahadoo v. Fatteh 
107 Pun L R 1907: 


Khan, 1906 Pun Re 
119 Pun W R 1906. 


(10) Anonrfn Krishna v. Jogendra Nath, (1908) 
8 Cal L Jour 294 (298). 


n ^}.U n< L er v - Ram Singh, (1909) 1 Ind 

Sno 90 ^ ?» 01): t Pun Re 1909: 31 Pun W R 

1909: 44 Pun L R 1909. 


(MO Manindra Chandra v. Balarom Das. (1910) 
o Ind Cas 725 (726): 11 Cal L Jour 161. 

w ( ? )^ v - Hurrish Ohunder, 1861 Suth 




910 (911) Nag! 








- v/w a 


(15) Pan,-ham v. Jhinguri, (1882) 4 All -»7S 
280): !882 All W N 26. See Also Mahomed ITa!i 

n ;l ad ,' q 1927 Oudh 131 (131)- 13 

Ondh L J 544: 100 Ind Cas 425. 

W ( N ) 96 ft< (96r i K " nr V ‘ nn " 1 N,lrai "’ 1*82 All 


(17) Sitla Din v. 
120 Ind Cas 386; 
W N 707 and 815. 


Ram Narain Sinyh, (1929) 
1929 Notes 21 (d) : 6 Oudh 


- r (}%}„8 a ™ n 9 n P<tni V. Naraynnasawy, (1885) 8 

Mad 567 (568). 


0.47, R. 2, 
Note 2. 
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Form of applica 
tions for review. 


* as the Subordinate Judge of the' Principal Sub-Court it was 
held that the latter could review his own order passed while he 
. was the Additional Subordinate Judge. 19 1 

• j • • * . 

(4) an application for review of a decree or order passed by a Judge 
of the High Court can be made to, or disposed of by, his successor 
in office. 20 This rule has no application to the High Court. 

The rule has no application to Courts of Small causes. 21 See 0. 50, 

infra. 

The expression “the Judge who passed the decree” means the Judge 
who decided the case and not the Judge who merely signed the decree. 22 

E. 3. [S. 625.] The provisions as to the 

form of preferring appeals shall apply, mutatis 
mutandis , to applications for review. 

■S. 625.] 

Synopsis. 

1. Applicability of the rule. 3. Application by legal representative of 

2. Form, contents and presentation of party, 

application. 4 Limitation. 

1. Applicability of the rule.—This rule is not applicable to Small 
Cause Courts. See 0. 50. As to the powers of review of Small Cause Courts, 
, ec §. 17 () f the Provincial Small Cause Courts Act and the undermentioned 

cases. 1 

2 Form, contents and presentation of application -Applications 
for review should be drawn up in the same manner as appeals and should set 
forth concisely the grounds of objections to the decision of which a review « 
sought without argument or narrative and such grounds should be 
consecutively. 1 The Court should not travel beyond the grounds mentioned 
in the application. 1 - According to the High Court of Allahabad, it is not 


[1877 


12 • 89 In<l Cas 295. 47 All voi.J 

oi WrfiS SftiTV? ~ 

sSM ■SSuKi!I 

C "c.r'l® jour 43, (Do.); KailMehandm Sanrul 


V. Dciwlut Sheikh, (1800) 14 Suth W R 42 (48). 
5 Beng L R App 57; In the matter of Mohun 
Sahoo, (1869) 11 Suth W R 245 (245, 246), 
Oobind v. Mohan, 1894 Pun Re No 5; Rarrmioamy 
v. Kurisu, (1890) 13 Mad 178 (182) P B; Jogi 
Ahir v. Bishen Dayal Singh, (1891) 18 Cal 8 
(85); Somabhai Hirachand, v. Wadilal Premehana, 
(1907) 9 Bom L R 883 (885) [Case under Act 
XI of 1865 now repealed]; President, Municipal 
Committee, Delhi v. Sullur, 1881 Pun Re No bv, 
(Do.). 

(1) Mahadji Ramchandra v. Vithal, (1862-65) 

I Bom H C R 185. 

(l-a) Puran Chandra v. Nilmadhvb, ( l9 ^0), s 
Cal W N 485 (486); Burt v. Mula, Sxngh, 

II Ind Cas 427 (428): 113 Fa» W R gji- 
208 Pun L R 1911: 73 Pun R* 1911 - 4JJL' 
Kumar Bhattacharjec v. Ashutosh Bhattacharj 

1928 Cal 73 (73): 105 Ind Cas 4. 
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necessary that it should be accompanied by the copy of the decree, order or 
judgment sought to be reviewed, 2 while, according to the High Court of Bombay 
it is necessary to do so. 3 The application should be presented to the Judge and 
not to the Munsarium. 4 The informalities in presenting a review petition 
cannot be raised after the decree is passed in terms of review. 5 

The rule only relates to the form of the application for review. It does 
not extend the right of a party who goes for a review, and give him a right of 
appeal against an order refusing to restore an application for review, by reason 
of the fact that an appellate order under such circumstances is appealable 
under (). 43, R. 1 (t).° An application for execution made after 90 days from 
the date of the decree and which does not mention any circumstances to show 
why it could not be made within 90 days, cannot be treated as an application 
for review. 7 

3. Application by Legal representative of party.—The legal repre¬ 
sentative of a deceased party to a suit can apply for a review in the circum¬ 
stances in which the party himself could have applied. 1 

4. Limitation.—Time requisite for a copy of the .judgment, order 
or decree cannot be deducted in computing the period of limitation for applying 
for review. 1 A pauper may apply for review of judgment with the same in¬ 
dulgence under S. 5 of the Limitation Act as to delay in making the application 
as a person who is not a pauper. 2 The time occupied in prosecuting a prior 
application for review cannot be deducted in calculating the period of limita¬ 
tion.- Nor the time taken in prosecuting an appeal. 4 

R. 4. [S. 62G.] (1) Where it appears to o. 47 , R. 4 . 
the Court that there* is not sufficient ground for 
a review, it shall reject the application. 

(2) Where the Court is of opinion that the 
u/u> ' application for review should be granted, it shall 
grant the same : 2 

Provided that— 

(a) no such application shall be granted without previous 
notice to the opposite party, to enable him to appear and be 


Application 

rejected. 


Application 

granted. 


0.47, R. 3, 
Notes 
2—4. 


(2) Wajul Ali Shah v. .Xttual Kishore. (1805) 
17 All 213 (216): 1895 All W N 61. 


(7) Bhuknn Sarvan v. Piarc Lai , 1931 AH 218 
(219): 1931 All L J 103: 130 Ind Cas 839. 


(3) Adurji Edulji v. Manickji Edulji, (1879- 
80) 4 Bom 414 (415). 

(4) Munro v. The Caicnpnre Municipal Board, 
(1890) 12 All 57 (59): 1889 All \V N 197. 

(5) Naxvab Muhammad Kahir Khan v. Mussn.n 
mat Bhag Bhari, 1897 Pun R«i No 17; Ml Sal t- 
man v. Abdul Aziz, 1925 All 777 (778): 6 I, R 
All (Civ) 434: 93 Ind Cas 996; X a ray an Pant - 
shotham Gargote v. Larmibai Dntta Bhnguan. 
(1914) 23 Ind Cas 513 (513): 16 Bom L R 189: 
38 Bom 416. 

(6) Olrdhari Lai v. Zorauar Singh. 1925 All 
57 (58): 5 L R All (Civ) 608: 80 Ind Ohs 649: 

47 All 1. 

C.P.C.—387 


Note 3. 

(1) Debt Dasa v. No rain Pershad, (1906) 9 
Ornlh Cas 35 (36). 


Note 4. 

( 1 ) in nut pal Singh. . Jageuoar Bukhsh Singh, 
( 1899) 2 Oudh Cas 302. 


(2) Lakshmi v. irnmfa Shanbnka, 
2 Mad 230 (231): 3 Ind Jur 452. 


(1878-80) 


(3) Famnn Sakha ram Joshi v. Mathari Bin 
Mahadu, (1902) 26 Bom 485 (490): 4 Bom L Jt 
121 . 


(4) Gulem IT use n Mahomed v. Suyad Mttsa-M 
Hamad Ali. (1884) 8 Bom 260 (263). 
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Notes 

1—3. 


heard in support of the decree or order , a review of which is ap- 
plied for: and ' • 

( b ) no such application shall be granted on the ground of 
discovery of new matter or evidence 6 which the applicant 
alleges was not within his knowledge, or could not be adduced by 
him when the decree or order was passed or made , without strict 
proof 6 of such allegation. 


1. 

2 . 





[1877—Ss. 626, 629; 1859—S. 378.] 

Synopsis. 


Legislative changes. 

“Where the Court is of opinion .... 6. 

it shall grant the same.” 7. 

Review without notice to the oppo¬ 
site party. 8. 

Form of notice—See Appendix G, 9. 

Form No. 14. 10. 


“Discovery of new matter or evi¬ 


dence.” 

“Strict proof.” 

Second application for review—See 
0. 47, R. 7 below. 

Death of party pending review. 
Appeal—See O. 47, R. 7. 

Revision—See S. 115, Note 27. 


1. Legislative changes:— 

(a) The words “and the Judge shall record with his own hand his reasons for 
such opinion ’* which occurred in the concluding part of para. 2 c£ the 
old section have been omitted. 


(&) Cl. ( c ) of the old section has been transferred to R. 2 of this Order. 

Tlu* other alterations do not involve any alteration in the Law. 

By reason of the change mentioned in (a) above the decisions mentioned 
below have been rendered obsolete. 1 


2 “ Where the Court is of opinion .... it shall grant the same ’ *. — 
Where an application for review is made on any of the grounds specified in 
R. 1 and the Court is of opinion that the review should be granted, it should 
be granted. 1 It is improper, to admit a review petition and hear the case 
afresh, and thereafter dismiss the petition; where, at the re-hearing, the Court 
comes to the conclusion that there is no reason to interfere, the proper course 
is not to pass an order dismissing the review application but to pass an order 

to the same effect as the one under review. 2 

3 Review without notice to the opposite party.— Before granting 
an application for review it is necessary that notice of the application should 
be given to the opposite party. Otherwise the order granting review will be a 
nullity 1 A notice of an application by the plaintiff for review of an order 


Order 47, Buie 4—Note 1* 

(1) Skanlcar Bakeh v. Butwant Singh, (1900) 
333 (335) : 2 Bom L R 59o. *7 inci 
d 79* 4 Oftl W N 203: 7 Sar 680 P C; ifani^fca 
foliar v. Gurusamy Mudalijr (WOO) 2 3 M ^d 
\ / 40 R) : Bhairon v. Ram Sahai , (Idoo) 6 au 
3 (320); Qyanund Asram v. Bcptn Mohun Sen, 
22 Cal 734 (737); Aehrafannissa v. Inaet 
a" 870) li sith \v B 439 (440): 5 Ben e 
R 316. Note 2 

(1) Hira Singh v. AUah Buksh (191V 38 Ind 
s 769 (770) : 115 Pun Re 1916. 


(2) Bhagwati Prasad v. Achhaibar Singh, 1923 
Oudli 93 (94, 95): 9 Oudh L J 631: 26 Oudh 
Cas 24: 74 Ind Cas 214. 

Note 3. __ . „ 

(1) Abdul Hakim Chowdhury v. Hem mantra 
Das, (1915) 30 Ind Caa 165 ( 166 ): 42 Cal 433, 
Muhammad Ibrahim Moola v. S R Janda*8 t 
Rang 49 (50): 1 L B R 394: 1 Bur L Jour 
200: 70 Ind Caa 144; Zahuruddin v. 

(1904 ^ 14 Mad L Jour 7 ( 7 . 8 ) ; «upcftand 

Khemchand v. Bahoant Narayan, ( 188 J) 11 
591 (594, 595) ; Taj Muhammad v. KansM nm, 
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passed in a suit must be served on all the defendants and not merely on the 
opposing defendants who had appeared when the decree or order sought to be 
reviewed was passed. 2 The reason is that the expression “opposite party” in 
proviso (a) of the rule is not restricted to cases in which such party has actually 
appeared. It includes all parties interested in supporting the order or decree 
sought to be set aside. 3 There is a difference of opinion as to whether where 
an appeal is dismissed under 0. 41, R. 11 or a suit is dismissed before summons 
to the defendant, or an application for execution is summarily dismissed before 
notice to the judgment-debtor, the respondent defendant, or judgment-debtor as 
the case may be, is an “opposite party” within the meaning of this rule. The 
High Courts of Madras 4 and Patna 5 have held that he is, while the High Courts 
of Calcutta 0 and Lahore 7 have held that lie is not. 


4. Form of Notice.— -See Appendix (f, Form No. 14. 

5. “Discovery of new matter or evidence”.—The expression means 
the same thing as the expression “new and important matter or evidence” in 
R. 1 above. 1 See also Notes to R. 1, supra. 

6. “Strict proof”.—No application for review should be granted on 
the ground of discovery of new matter or evidence which the applicant alleges 
was not within his knowledge or could not be produced by him when the decree 
or order was passed or made, without strict proof of such allegation. 1 Where a 


(1913) 19 Ind Cns 864 (864): 135 Pun W R 
1913: 237 Pun L R 1913; Golaboo v. Ram Dayal, 
(1867) 8 Suth W R 304 (304); Rommareddy 
Ramchandrayya v. Venkataratnam, 1926 Mad 133 
(134): 22 Mad L W 582: 1925 Mad W N 804: 
92 Ind Cas 800. 

(2) Chandi Cltaran Laha v. Manornnjan Chatto- 
padhya, (1913) 18 Ind Cas 275 (277): 17 Cal 
L Jour 416. 

(3) Surafpal Pandey v. Ottim Pandey. 1922 

Pat 281 (283): 3 Pat L Tim 117: 1921 Pat 

H C C 337: 6 Pat L Jour 625: 63 Ind Cas 99. 

(4) Naraynna Chettiar v. Mulhu Cheltiar, 1926 
Mad 980 (981. 982): 51 Mad L Jour 219: 1926 
Mad W N 890: 97 Ind Cas 1008: 50 Mad 67. 

(5) Suraj Pal Pandey v. Vitim Pandry. 1922 

Pat 281 (283): 3 Pat L Tim 117: 1921 Pat 

H C C 337: 6 Pat L Jour 625: 63 Ind Cas 99. 

(6) Surandera Pro sad Lahire Choivdhury v. 
Aftabuddin Ahmed. 1922 Cal 234 (235): 26 Cal 
W N 391: 70 Ind Cas 43 [Suit dismissed for 
non-payment of deficiency in Court-fees before 
summons to defendant]. 

Summary dismissal of appeal under O 41, 

R 11 .—Official 'I'nixlrr of Lent/a I v. Iirnode llehari 
Ghoae Mai, 1925 Cal 114 (114): 51 Cal 943: 
84 Ind Cns 147; Janki Nath v. Prabhaxnni Daai, 
(1915) 30 Ind Cns 808 (899): 22 Cal L Jour 
99: 19 Cal W X 1077: 43 Cnl 178; Joy Roomnr 
v. Esharee Rand, (1872) 18 Suth W R 475 (476): 
10 Bong L It 155. 

Dismissal of appeal under 0 41, R. 11—Order 
reviving the appeal cannot be questioned by 
another Division B“nch .—Haiti It in Jha v Sued 
Shah Mahammad Ashrnf Alam, (1914) 25 Ind 
Cns 880 (881): 22 Cnl L Jour 95; Mohd Ilnxaa 
v. Abdul IIamid, (1919) 50 Ind Cas 431 (433) 
Cal. 

(7) Abdul Karim v. Ohaudhri Ramsiny. 1924 
Bah 350 (351): 69 Ind Cas 506 [Execution 
application—Dismissal for default]. See however 


Firm, Gopal Mai Ganda v. Earn Ohand 1923 
Lah 303 (304): 75 Ind Cas 656. 

Note 5. 

(1) Ohiranjilal Ram Lai v. Tuhiram Jankidaa, 
(1920) 56 Ind Cns 734 (735, 736): 31 Cal L, 
Jour 134: 47 Cal 568 P B. 


Note 6. 

(1) Keasowji Ix.sur v. G I P Ry Go, (1907) 
31 Bom 381 (389. 390): 9 Bom L It 671: 34 
Ind App 115: 2 Mad 1, Tim 435: 11 Cal W N 
721: 17 Mad L Jour 347: 6 Cal L Jour 5: 4 
All L J 461 P C; Kariya Mahto Murmi v. Ram 
Samp. (1917) 37 Ind Cas 399 (400) All- Pallia 
v. Mathura Praxad. (1916) 32 Ind Cas 622 (623)- 
14 All L J 204: 38 All 280; Musat Rnilhcy 
Knonvar v. Aiondhya Pandey. (1868) 3 Agra 69- 
Dwarkanath Chnudhry v. Kishenlal Chowdhery 
■Marsh 553: 2 Hay 650; Ralanchnnd Rhim Chand 
v. Damji Dharsey, 1927 Bom 232 (234): 29 Bom 
I J 1* 371: 101 Ind Cas 766: Amritrao v. Manaii, 
(1866-67) 3 Bom II C R f A C) 40; Hhoh, Rath 
v. Malt or ujud It i raj of Uurdwan. 1932 
(206) ; 54 Cal L .Tour 490: 137 Ind 
Ambika Charon v. Ilhani Ram. (1921) 
Ind Cas 219 (219) Cnl: Chiranji Lai Ram 
Tuhiram Jartkidttx, (1920) 56 Ind Cas 734 


Chatterjre 
C«1 265 
Cas 430 
64 

Lai v. 


134: 47 Cal 568 


(738. 740): 31 Cnl I, Jour 
Ahed Khundkar v. Mohendra Lai Dry. ( 1911 ) 9 
Ind Cas 320 (321) Cal: Gnor Dual v. p.ka 

Koonya. (1874) 22 Suth W R 416 (416); Nubn 
Kishore V. Jadttb Chundrr, (1873) 20 Suth W R 
426 (426); Rrojendro v. Wise. (1873) 19 Suth 
\\ It 130 (130); Khrlat Cltundrr v. Pran Krixto 
(1873) 12 Suth W R 461 (462): 11 Bong I, I(’ 
428 (Note); A 'udarrhand Uhooua v. Reedoy Mun¬ 
did. (1873) 17 Suth W R 458 (459): 11 Bong 
I. R 424 (Note) : Silanath v. Shu mu Siindari 
(1872) 14 Suth W R 26 (26): S Bong 1, R 
App 37: Rnmdhan ChnckcrbuHy v. Jainarayan 

(537): 8 Bong 


Panin. (1872) 12 Suth W R 536 


Ij R App 36 (Note): Ruxiibibre 
man. (1872) 18 Suth W R 413 
v. Mt J it soda. (1872) 17 Suth \\ 

Ruffer Chand v. Sandra, (1872) 

432 (432): 8 Bong L R App 

Gnkul. (1871) 16 Suth W R 7 (8) ; 8 Bong L R 
App 34; Guneah Ram v. Rohinee, (1870) 14 


v. Ahdoor Rah- 
(111); Jhuhhno 
R 230 (231); 
10 Suth W R 
35: Umrao v. 


0.47, R. 4> 
Notes 
3—6. 



0.47, R. 4, 
Notes 
6 - 10 . 


0. 47, R. 5. 



Review 


Soil. 


Court grants a review without calling for strict proof of the allegation that the 
new matter was not within the knowledge of the petitioner, the order is in con¬ 
travention of this rule and is without jurisdiction. 2 “Strict proof” means 
anything which may serve directly or indirectly to convince a- Court, and has 
been brought before the Court in legal form and in compliance with the law of 
evidence. It is the formality of the proof which is prescribed and not the 
sufficiency in the result. Hence, the fact that the evidence adduced is not 
sufficient to prove the allegation does not make the order granting an appli¬ 
cation for review one in contravention of the provisions of this rule within the 
meaning of R. 7, infra, 3 It is within the jurisdiction of the appellate Court 
to say whether the strict proof is according to law or not 4 though the question 
of the sufficiency or importance of evidence is for the Court admitting the 

review. 5 

7 . Second application for review.—See 0. 47, R. 7, below. 

8 . Death of party pending review.—The order granting review 
only holds the judgment in suspense. The death of party does not, therefore, 
cause the suit or appeal to abate. 1 

9. Appeal .—See 0. 47, R. 7. 

10. Revision .—See Note 27 to S. 115, ante. 


R. 5. [S. 627.] Where the Judge or Judges, or any one of 

the Judges, who passed the decree or made the 
order, a review of which is applied for, conti¬ 
nues or continue attached to the Court at the 
time when the application for a review is pre¬ 
sented, and is not or are not precluded by 
absence or other cause for a period of six months next after the 


Application for re 
view in Court consis¬ 
ting of two or more 
Judges. 


3uth W R 236 (237); Bhyrub_ £ 

Uad/mhmm (I860) 2C® JJam funder 

2 SuthW R 174 (175, 176) ; 

Doss v. Hurry Baboo, Bourko 0 ^ ?69 

Singh v. nllah Bausn, v'. Nfja f et p y0 v. 
(77 °) ; 1916 Pun Ro No m. gj» 403 (404): 

u B R 126; Kvav, Zan Ela v. San 
Dun, 1893-1900 L B R 527. 

(2) Velovolu Potharaju v. 

as® S.S* ,f Sikr 8 

I, Tim 119: 104 Ind Cas 290. 

rn ihrd Khondkur v. Mohendra, Lai Dey, 

Gas 14 (16): 20 Bom L E RalH 

Ambika 2 19 (219) Cal; Chiranjdal 

(1021) 64 l nd Cas 734 (738, 739): 

ii SfrrJVffi’« ca. 568 F B; Kant 

Jhl) :iT Cal'L jS’540: ’• Suhamma, 


1933 Mad 217 (218). See also Venkataratnam 
v. Varahalu, 1928 Mad 56 (56^ : 104 Ind Cas 

746. 

(4) Ahed Ehondkar v. Mohendra Lai Dey, 
(1915) 29 Ind Cas 282 (284): 19 Cal W N 804: 
42 Cal 830; Nandalal Mullick v. Punchanan 
Mukerjee, (1917) 42 Ind Cas 484 (495): 21 Cal 
W N 1076: 26 Cal L Jour 187: 45 Cal 60; 
Ohiranji Lai v. Tulsi Ram, (1920) 56 Ind Cas 
734 (736): 31 Cal L Jour 134: 47 Cal 568; 
Ahcd Khundkar v. Mohendra Lai Dey, (1911) 9 
Ind Cas 320 (321) Cal. See also Ambika Charan 
v. Bhaniram, (1921) 64 Ind Cas 219 (219) Cal; 
Madhori Saran v. Parbati, 1925 All 552 (553). 
23 All L J 534: 6 L R All (Civ) 454: 88 Ind 
Cas 653: 47 All 881. 

(5) Aft ed Khondkur v. Mohendra Lai, (1916) 
29 Ind Cas 282 (284): 42 Cal 830: 19 Cal W 
N 804; Nundo Lai v. Punchanon Mukherjee, 
(1917) 42 Ind Cas 484 (495): 45 Cal 60: « 
Cal W N 1076: 26 Cal L Jour 187; Saherjan 
v. Gopal Chandra, 1930 Cal 424 (425): 34 tai 
W N 265: 127 Ind Cas 71. See also Mali** 
Mahi v. Secretary of State, (1911) 9 Ind Cas 
532 (533) Cal. 

Note 8. 

(1) Achyut v. Tapibai, 1924 B ° ra T 3 , 10 p j_ 753 ' 
48 Bom 210: 26 Bom L R 103: 79 Ind Cas 75H 
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application from considering the decree or order to which the 
application refers, such Judge or Judges or any of them shall 
hear the application, and no other Judge or Judges of the Court 
shall hear the same. 


BOMBAY. 


Local Amendment. 


In R. 5, for the word “six” the word “two” shall bo substituted. 

Synopsis. 

1. Application for review in Court con- 2 “Attached to the Court.” 
sisting of two or more Judges. 


0. 47, R. fr. 
Notes 
1 - 2 . 


Review by two Judges, one of whom is new. See Note 1, Pt. (1). 

1. Application for review in Court consisting of two or more Judges.— 
This rule applies to High Court also. It is not applicable to Small Cause Courts. 
See 0. r,0. A review heard and granted by two Judges of a Court one of 
whom only was the Judge who passed the decree, is illegal. 1 Similarly where 
one Judge of a Bench of two Judges who disposed of an appeal leaves the Court 
on a month’s leave, the other Judge has no jurisdiction to hear an application 
for review since the former Judge cannot be said to have ceased to he a member 
of the Court or to be precluded by absence or other cause for a period of six 
months next after the application for review. 2 But where a Bench of two 
Judges of a Court has passed a decree or made an order and one of the Judges 
is absent on leave thus precluding him from considering the decree or order for 
a period of six months from the date of the application for review, 1 he other 
Judge is competent to hear the application for review. 3 If a review is allowed 
by such single Judge, the matter should be reheard by a Bench of two Judges. 4 
A District Judge cannot transfer an application for review to the Additional 
J udge. r - 

2. “Attached to the Court”.—A Judge who is absent on leave and 
for whom another is officiating, is not “attached to the Court” and the review 
application may be disposed of by the remaining Judge who heard the appeal 
originally. 1 


Order 47, Rule 5—Note 1. 

(1) Chhajju Ram v. Neki, 1922 V C 112 
(114): 3 Lah 127: 16 Mad L W 37: 26 Cal 
W N 697: 3 Pat L Tim 433: 17 Pun W It 1922: 
80 Mad L Tim 295: 43 Mad L Jour 332: 49 
Ind App 144: 24 Horn L R 1238: 36 Cal L 
Jour 459: 41 Pun L R 1922: 72 Ind fas 566 
P C. 

(2) Jayat Chandra Acharya v. Shyama ('Imran 
Buttacharyn. (1918) 44 Ind Cas 999 (1000): 22 
Cal W N 550. 

(3) Mukta Ram Rakhit v. Oomaata Mahato, 
1928 Cal 654 (656): 47 Cal L Jour 623: 112 
Ind Cas 225 [Absence for more than six months 
must he assumed to have existed in this case]; 
O N Surly v. T S Chrttyar Firm, 1927 Ranfr 20 
(23): 4 Ranfr 265: 98 Ind Cas 417: 5 Bur L 
Jour 187, (Do.) ; Ralanchand v. Damji, 1927 


Bom 232 (234): 29 Bom L R 371: 101 Ind 
Cas 766. (Do.): Aubhny Churn v. Shamont, 
(1889) 16 Cal 788 (793), (Do.); Fatimunnissa 
v. Droki Pershad. (1897) 24 Cal 350 (354): 
1 Cal W N 21 F B, (Do.); Jardine, Skinner & 
Co v. Dhun Kiahen, (1870) 13 Snth W It 82 
(83), (Do.); Maksud Mahi v. Secretary of Stale, 
(1911) 9 Ind Cas 532 (533) Cal, (Do.). 

(4) Aubhoy v. Shamont. (1889) 16 Cal 788 
(793); Maksud Mahi v. Secretary of State, (1911) 
9 Ind Cas 532 (553) Cal; Arayalpuruth v. Cheeki- 
laden Ahmed, (1909) 2 Ind Cas 204 (205), Mad. 

(5) liansidhar v. Ralan Lai, 1930 All 785 
(786): 128 Ind Cas 771. 

Note 2. 

(1) Aubhoychurn v. Shamont. (1888) 16 Cal 
788 (793). 
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0.47, R- 6. 


0.47, R. 7. 


SCH. 


Application where 
rejected. 


E. 6. [S. 628.] (1) Where the application for a review is 

heard by more than one Judge and the Court 
is equally divided, the application shall be 
rejected. 

(2) Where there is a majority, the decision shall be accord¬ 
ing to the opinion of the majority. 

[1877—S. 627; 1859—S. 379.] 

E. V. [S. 629.] (1) An order of the 
Court rejecting the application shall not be 
appealable ; but an order granting an applica¬ 
tion may be objected to on the ground that the 
application was— 

(a) in contravention of the provisions of rule 2, 

( b ) in contravention of the provisions of rule 4, 7 or 

(c) after the expiration of the period of limitation 8 pres¬ 
cribed therefor and without sufficient cause. 


Order of rejection 

not appealable. Objec 
tions to order granting 
application. 


Such objection may be taken at once by an appeal from the 
order granting the application or in any appeal from the final 
decree or order passed or made in the suit. 

(2) Where the application has been rejected in consequence 
of the failure of the applicant to appear he may apply for an 
order to have the rejected application restored to the file, and, 
where it is proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from appearing when such 
application was called on for hearing, the Court shall order it to 
be restored to the file upon such terms as to costs or otherwise as 
it thinks fit, and shall appoint a day for hearing the same. 

(3) No order shall be made under sub-ride (2) unless notice 
of the application has been served on the opposite party. 

[1877—S. 629.] 

Local Amendment. 


MADRAS. 

In sub-R. (1) substitute the word “order” for the word “application” occurring 
after the words “on the ground that the”. 


Synopsis. 

1. Legislative changes. appealable. 

2. Scope and applicability of the rule. 5. Grounds of objection in appeal—see 

3 Order rejecting review not appealable. Note 4 above. 

4. Order granting review, if and when 6. Application being in contravention or 
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0. 47, E. 7, 
Notes 
1 — 2 . 


Applicability to Small Cause Courts. See Note 2, Pt. (2). 

1. Legislative changes:— 

1. In sub-R. (1), the word “first” which occurred in the old section has been 

substituted by the words “shall not be appealable”. 

2. The word “shall” iu sub-R. (2) has been inserted in the place of the word 

“may” which occurred in the old section. 

1. The last para, of S. 629 has been detached from this rule and reproduced in a 

modified form as R. 9 of this Order. The other changes do not involve any 
change in the law. 

Under S. 378 of the Code of 1859 the order of the Court granting or refusing the 
review was final. 

2. Scope and applicability of the rule.— Under this rule an order 
rejecting an application for review is not appealable. An order granting an 
application for review is appealable only on three grounds of objections, namely, 
that the application was— 

(a) in contravention of the provisions of R. 2, 

( b ) in contravention of the provisions of R. 4, 

(c) presented after the expiration of the period of limitation prescribed 

therefore and without sufficient cause, 

Such objection may be taken— 

(a) at once by an appeal from the order granting the application 

[O. 43, R. 1 (w)], or 

(b) in an appeal from the final decree or order passed or made in the 

suit (S. 105). 1 

Where an application is dismissed for default of appearance it may be 
restored on sufficient cause being shown for such non-appearance, upon such 
terms as to costs or otherwise as the Court thinks fit and shall appoint a day 
for hearing the same. But no order of restoration should be made without 
notice to the opposite party. 

This rule being inconsistent with S. 176 of the Agra Tenancy Act is 
not applicable to an order passed by an Assistant Collector, Second class, 
relating to the trial of any suit or application. 1 "’ This rule does not apply to 


7. “In contravention of the provisions of 

R. 4.” 

8. “After the expiry of the period of 

limitation.” 

9. Second appeal from order granting 

review. 

10. Letters Patent appeal. 

11. Objections to order granting review 


may be taken in appeal from the 
final decree. 

12. Order granting review in insolvency 

proceedings if appealable. 

13. Dismissal of application for review for 

default no appeal. 

14. Appeal from decree passed on review. 

15. Second application for review. 

16. Review without jurisdictionsRevision. 


Order 47, Rule 7—Note 2. (la) Paras Hum v. Shcobran Singh, (19151 

(1) Abdul Rahim v. Racha Rai, (1877) 1 31 Ind (Jas 912 (912) All. 

All 368 (365). 
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the Provincial Small Cause Courts. 2 Where the Court actually granted.a 
review though it purported to act under S. 152, it was held.in the under¬ 
mentioned case 3 that it must be treated as an order under this order and that 
an appeal lay against the order. 

3. Order rejecting review not appealable. An order rejecting an 
application for review is not appealable. 1 As to whether and when a revision 
will lie in such a case, see Note 27 to S. 115 and the undermentioned cases.* 
As to whether an order rejecting an application for review of judgment is an 
order made “on appeal” from which an appeal lies to the Privy Council, see 
Note 5 to S. 109 and the cases cited below. 3 As to the powers of revision 
under S. 25 of the Small Cause Courts Act, see the case cited below. 4 

4. Order granting review if and when appealable.—Under the Code 
of 1859 there was no appeal even against an order granting a review. 1 0. 43, 
Ii. 1 ( w) gives a right of appeal against such an order. 1 "* This rule enacts 
that in such an appeal only the three grounds of objections specified in this 
rule can be raised. Both the rules must be read together 2 and so reading 
iheni it follows, that there is no appeal even from an order granting a review 
in cases other than those specified in this rule. 3 Thus where a Court grants 


(2) Valliammal Nadathi v. Aseeruada Nadar, 
(1019) 53 Ind Cns 44 (45) Mad. 

(3) Ramji Lai v. Oiani, 1921 Lnh 250 (251): 

3 Lah L Jour 341: 66 Ind Cas 992. 

Note 3. 

(1) Ram Lai v. Ratan Lai, (1904) 26 All 572 

(573): 1904 All W N 130; Padmanund Singh 
v. j Doorga Pershad, (1899) 4 Cal W N 39 (40); 
Govinda Ram Mandal v. Bholanalh Bhatta, (1888) 
15 Cal 432 (435): Bhynib Chundcr Surmah 

Chowdhery v. Madhubram Sunnah, (1873) 20 

Suth W R 84 (85): 11 Bong L R 423; Uodho* 
multy v. Dhunput Singh, (1870) 13 Suth R 
167 (168); Nobin Chundcr v. Gridharee, (1869) 
11 Suth W R 264 (265); Bancc Ram v. ll ossein 
Ali, (1869) 11 Suth W R 184 (185 ) ■ Radha 
Khant Bhuttacharjce v. Kishen Pershad Chuckcr- 
hutty, ( 18G6) 5 Suth W R 89 (90) ; Kali Das 
Sircar v. Janokccnath Roy , (1864) 1 Suth ^ K 
Mis 7 (7): Chovuthm Ruthin Perstid v. Ilunu- 
man Jah, 1864 Suth W R (Mis) 20 (21) ; 
sheedhur Mundul v. Puddolochun Roy, 1862-64 
Suth W R Sp 11 (12); Nuseerooddeen v. /mfu£ 
narain, 5 Suth W R 93 (96) : 1866■ Bene L R 
F B 367; Achaya v. Rathnavelu, (1886) 9 Mad 

253 (254, 256); 10 Ind Jur 59 i 
rhaiul v. Fvlchttnd Vmedram, (1906) 30 Bom 
56 (61): 7 Bom L R 664; Somayya v. Subbamma, 
11906) 26 Mad 599 (602). 

(2) Balbhadar Singh v. Chunnilal Sahu, (1910) 
6 Ind Cas 707 (707) All [No revision l‘es «gan.st 
an order refusing to grant mw*]. See> afeo 

Sr 1 1S K ImT'cas 314 "[Orders disaHowmg 

rZhSS^ Sn. re Il90 b 9) ] : 4 iSTc ?a 
T' 24 ) • 6 All L J 884: 31 All 610 [Refusal to 
entertain an application—Revision lies]: Pena v. 

.J!nV*. VS* w 

revision lies]; In the matter of the PetiUon of 
Mathura Prasad, (1875-78) 1 AH - 6 <- > 
[Case under the old Code]. 

(3) See Fakiruddin Mohamed Asan Oho u-dhry v. 
Najumunissa Chowdharni. l 1S69)11 Suth J v R 
145 (145): 2 Bong L R A C 264, Nazir All 


Khan v. Rajah Ojoodhyaram, (1864) 1 Suth W R 
Mis 13 (14); Ameerunnisa Begum v. Maharanee 
Inderfeet Koonwar, (1866) 5 Suth W R Mis 17 
(17). 

(4) Yelcalratnam v. Varahalu, 1928 Mad 56 
(56): 104 Ind Cas 746. 

Note 4. _ 

(1) Ranee Surat Sundaree Debi v. B a jendur 
Kish ore Roy Chowdhery, (1868) 9 Suth W R 125 
(125). Seo Anundomoyee v. Kallce Kaomar, 
(1866) 6 Suth W R 18 (19) [The order is final]; 
Sahebjan Bibi v. Syud Sufdar AU, ( 1874 > 2 f 
Suth W R 288; Jardine v. Dhan Kishen, (1870). 

13 Suth W R 82 (83). 

(1-h) See also Ramji Lai v. Oiyani, 1921 Lah 
250 (250) : 3 Lah L Jour 341: 66 Ind Cas 992. 

(2) Rulemoni Kuer v. Ram Piari, 1930 All 126 

(127): 122 Ind Cas 184; Sunder v Habib Chic k, 
(1921) 60 Ind Cas 81 (83): 18 All L J 838. 
2 D P L R (All) 283: 42 All 626; Surya Narain 
v. Kunj Itch art, 1921 Cal 66 (66): 25 Cal W H 
884: 66 Ind Cas 909; Nandulal v. ■Puncft'inan, 
(1917) 42 Ind Cas 484 (495): 21 Cal w M 
1(76: 26 Cal L Jour 187: 45 Oa]I 60; AM* 
Khnndkar v. Moherxdra Lai, ( 1915 ) 89 Ind Cas 
282 (284): 19 Cal W N 804: 42 Cal 830; San 
Oharan v. Barcn Khan, (1914) 25 Ind Cas 903 
(903): 41 Cal 746; Jagar Nath Prasad Singh 
v. Ramavatar Singh, (1912) 14 Ind Cas 39 ( ) 

Cal: Bakhtan v. Gliulam Hussain, 1928 Lah 608 
(609): 9 Lnh 298: 29 Pun L R 403: 112 Ind 
Cns 518; Fazal Ahamad v. Khan Rahodttr, (i»ir/ 
12 Ind Cas 624 (625): 10 Pun L R 1912 . jn 
Pun W R 1911; Madhuru Brahmayya v. Veauio 
VeUamma, (1916) 36 Ind Cas 437 (439): 

Mad L Jour 509: (1916) 2 Mad W N 278. * 
Mad L W 408 [Right of appeal under U 

R l is controlled by O 47, R 7]. 

(3) See the cases cited in foot-note (2) above 
and also Shaukat Ali v. Mt ShakUa Bono, 1926 
All 492 (492): 94 Ind Cas 78; Jffldhon t. f a 
bati. 1925 All 552 (553): 23 All L J 534. 0 
L R All (Civ) 454: 88 Ind Cas 653 : 47 AU |81, 
Gudri Singh v. Parsotam Das, 192o All 895 (39b) 

6 L R All (Civ) 157: 86 Ind Cas 917; "TOj 

AJam Khan v. Rahmat-vUah a n 68; 

Cas 490 (491): 15 All L J 899: 40 AU o f 
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a review for sufficient reason the order is not open to appeal. 4 In Bombay 
(). 43, R. 1 (w) has been deleted by a rule made by the High Court under 
S. 122 of the Code. In Bombay therefore an order granting a review is in 
any view appealable, only if it falls under this rule. 4 '* 

Where a decree passed on review cannot be attacked on a ground 
recognised under this rule the case cannot be certified as a fit ease under S. 109, 
C!. (c) of the Code 5 ; nor will the mere fact that an appeal is permitted under 
ill is rule make it a fit case for appeal to his Majesty in Council. 6 


Luchman Das v. Mutsaddi Lai, (1917) 41 Ind 
Cas 886 (887): 15 All L J 505; Kedar Nath v. 
Mussammat Mamola, (1909) 2 Ind Cas 834 (834): 
12 Oudh Cas 151; Daryai Bibi v. Badri Pershad, 
(1896) 18 All 44 (45): 1895 All W N 151: 
Bombay Steam Navigation Go v. "Zuari,” (1888) 
12 Bom 171 (173); Saherjan Bibi v. Gopal 
Chandra, 1930 Cal 424 (425): 34 Cal W N 265: 
127 Ind Cas 71; Harendra Nath Chowdhry v. 
Sona Gazi, 1926 Cal 259 (260) : 90 Ind Cas 
504; Hamid v. Akhina Khatun , (1918) 47 Ind 
Cas 850 (850) Cal; Surcndra Nath v. Situnath 
Das, (1913) 21 Ind Cas 943 (944): Tripura 

(Jhaivran Kul v. Skoroshi Bala, (1914) 22 Ind 
Cas 773 (774) Cal; Mcnindra Chandra Pop 
Chowdhury v. Balaram Das, (1910) 5 Ind Cas 
725 (726): 11 Cal L Jour 161; Lalit Mohan Pop 
v. Puma Chandra Rai, (1899) 3 Cal IV N cxxxv 
( cxxxvi) (Not**); Mahabir v. Nulhin, (1897) 1 
OaI W N 338 (339); Ilarnandan v. Behari, 
(1895) 22 Cal 3 (8); Abhoy Churn v. Shamoiit, 
(1889) 16 Cal 788 (793); Sikandar Khan v. 

Boland Khan, 1927 Lah 435 (438, 439) : 8 Lah 
617: 29 Pun L R 81; Jagiri Ram v. Daulat 
Khan, 1928 Lah 755 (757): 112 Ind Cas 46; 
rttam Chand v. Ganesh Mai , 1921 Lah 395 (395): 
3 Lah L Jour 572; Atra v. Chajju, (1911) 12 
Tnd Cas 246 (247): 49 Pun W R 1911; Govinda 
Chetty v. Rengammal, 1929 Mad 261 (264): 1927 
Mad W N 411: 106 Ind Cas 172; Srinivasa 
Aiyangar v. Official Assignee, Madras, 1927 Mad 
641 (642): 52 Mad L Jour G82: 39 Mad L Tim 
11: 103 Ind Cas 377: 26 Mad L \V 277: 50 
Mad 891: 1927 Mad W N 806; Venkata Seetha • 
ro map pa v. Veena Tola si Bobu. 1921 Mad G02 
(602): 46 Mad L Jour 463: 19 Mad L W 649: 
34 Mad L Tim 224: 1924 Mad W N 355: 83 
Ind Cas 548; Ch ok kali nga m v. Lakshumanan. 
t 1920) 55 Ind Cas 444 (445): 1920 Mad W N 
228: 11 Mad L W 217: 38 Mad L Jour 224: 
M Brahmayya v. Vedalu Yellamma, (1916) 36 
Ind Cas 437 (438): 31 Mad L Jour 509: (1916) 
2 Mud W N 278: 4 Mad L W 408; Mulambath 
K n nhainiimd v. Parnkat Katairi Kutti, (1917) 
38 Tnd Cas 373 (376): 31 Mad L Jour 827: 

5 Mad L W 472: Orayukindivli Park urn Elupann 

I'holnn v. Kunhikutty, (1913) 18 Ind Cas 549 

«550): 24 Mad L Jour 93: 1913 Mad W X 52: 
Bankey Behari Lai v. Abdul Rahman, 1932 Oudh 
63 (65): 8 Oudh W N 1267: 135 Ind Cas 695; 
Sm Garabani Kvmari v. Surja Nnrain Singh. 1924 
Pat 250 (252, 253): 3 Pat 134: 5 Pat L Tim 
52: 1923 Pat II C C 361: 75 Ind Cas 177: 
Sundar Mall v. TJpendra Nath, (1916) 35 Ind 
Cas 15 (15): 1 Pat L Jour 193; Lau Tin v. 
Ma Mya Kyin, 1929 Rang 105 (106): 7 Rang 
187: 118 Ind Cas 120; A T K P L M Muthu 
Piling v. Lakshminarapan, 1928 Rang 177 ( 178): 

6 Rang 254: 111 Ind Cas 80; Ramdai v. Para- 
sutan, (1919) 49 Ind Cas 57 (57): (1918) 3 U 
B It 104: C Inin Hal v. Sonibui Kom Hazarirnal. 
(1897) 21 Bom 328 (330): Mt Rukhmabai v. 
Ganpatrao, 1932 Nag 177 (179): 28 Nag L R 
221: 140 Ind Cas 409; Surya Narain Chowdhuni 
v. Kunja Behari Mai. 1921 CnI 66 (66): 25 
Cal W N 884: 66 Ind Cas 909; Kanshirom v. 
Diwan Chand, 1933 Lah 169 (170): 141 Ind 
Cas 188: 34 Pun L R 88; Nand Singh v. Slier 
Singh, 1933 Lah 130 (131): 141 Ind Cas 392: 
34 Pun L R 229. But soe Mvkundsa v. Motirmn. 
1929 Nag 73 (74): 12 Nag L J 13: 116 Ind 
Cas 645: 25 Nag L R 104; Daso v. Karbasuppa . 

C.P.C.—388 


1926 Bom 121 (121): 27 Bom L R 1446: 9-1 
Ind Cas 591; Nritya Gopal v. Jorit Monjari, 1926 
Cal 217 (218): 87 Ind Cas 770: 30 Cal W N 584. 

(4) Narain Das v. Chiranji Lai, 1925 All 364 
(365): 23 All L J 56: 6 L R All (Civ) 159: 
86 Ind Cas 168: 47 All 361 (Where the Court 
on being satisfied that the plaintiff was prevented 
from complying exactly with the terms of a decree 
originally passed owing to causes beyond his con¬ 
trol, granted a review] ; Tirbcnee Kunwar v. 
Mohan Lai, 1922 All 366 (367): 66 Ind Cas 558 
[Inability to tender evidence |: Mannu Lai v. 
Kunj Behari Lai, 1922 All 206 (207): 20 All 
L J 517: 67 Ind Cas 317: 44 All 605; Benarsi 
v. Alta/ Husain, (1921) 63 Ind Cas 171 (173) 
All; Harnarain v. Vinral, (1912) 17 Ind Cas 661 
(661): 10 All L J 396; AH Akbar v. Khurshed 
Ali . (1905) 27 All 695 (696): 1905 All W N 
154: 2 All L J 465 (Review allowed on the 
ground that original payment of Court-fee suffi¬ 
cient); Abdul Sadig v. Abdul Aziz, (1899) 21 
All 152 (154): 1899 All W K 1 (Subsequent 
Full Bench ruling not brought to its notice); 
Mt Rukmani Kuar v. Ram Piari, 1930 All 126 
( 127) ; 122 Ind Cas 18 1 | Review allowed on ground 
tl«at judgment was unfair to one of the parties 1 ; 
Basa nt Kumari Gupta v. Abhoy Shanker Sm, 
1923 Cal 450 (451): 37 Cal L Jour 99: 73 Ind 
Cas 306 [Dismissal for default restored on suffi¬ 
cient cause); Wuhcd AH v. Chand Men. (1919) 
52 Ind Cas 29 (30): 30 Cal L Jour 250; Golamali 
v. Abdul Karim. (1910) 5 Ind ('as 182 (183); 
14 Cal W X 244: 11 Cal L Jour 26 [Review 
granted on basis of subsequent admission); 
Munui Ram v. Bishcn Perkash, ( 1897) 21 Cal 
878 (880); Akshoy Kumar \\ Ashutosh. 1928 Cal 
73 (73): 105 Ind Cas 4; Belt Rum v. Padam 
Sain, 1929 Lah 26 (27): 116 Ind Cas 221 

I Contravention of provisions of R 1—No appeal 
lies |: Jagiri Ram v. Daulat Khan. 1928 Lah 755 
f7->7) ; 112 Ind (’as 46: flari Singh v. Allah 
Duksh, (1917) 38 Ind Cas 769 (770): 115 Pun 
Up 1916: Basheshnr .\ath v. Ramnkrishnn Pass, 
M91G) 32 Ind Ons 860 (860): 48 Pun W R 
1916; Yusuf v. Xnzu. (1912) 16 Ind Cus 995 
* 1*95): 17 Pun L R 1913; 278 p U n w Ii 1913: 

II Pun R<< 1913: Katliyuniinn v. Viilinmwidi 

Sully, 1926 Mad 1083 (1084): 24 Mud I, W 
•147: 97 Ind Cus 545 [Review pin tiled on (he 
ground—Accidental slip 1: Srecnirti.ni Iyer x. Kata- 
raja Iyer. (1915) 28 Ind Ons 707 (708): 2 Mad 
1, W 366; (iiiriuinirlhii Ktiyuiht v. Poppa Wniudu 
<1862-63) 1 Mad H O R 164 (167): Karsingdas 
v. Pundit Shrnralan Lai Itralnnin. (1003) 16 O P 
1. R 151; Musa in at liasanti v. Itadri, (1904) 7 
Ondli Ons 345; Kunjan v. Chandraliutt, 1925 Oudh 
266 (267): 11 Oudh L J 682: 84 Ind Cus 515- 
28 Ou d h c a9 4: 10 O & A I, R 809; Bankey 
llehari Lot v. Abdul Rahman. 1932 Oudh 63 (65) • 
8 Oudh W N 1267: 135 Ind Pas 695. 


(4-a) Shielramappa v. Gui ushantappa. 1929 Boi 
183 (184, 185): 31 Bom L R 137: 116 In 
< ns 227: Kunversi v. Pilamherdas, 1927 Hot 


1 3* r - 


>-). 


■99 (600) : 29 Bom L R 

<•»> Jagmohun Singh v. Sheo Manual 
1926 Oudh 17 (18): 90 Ind Ohs 332. 


om 
d 
om 


Singh, 


(6) Ambika Prasad v. Deri 
318 (319) : 1932 All I. J 235: 
Ind Cas 110. 


Da gal. 1932 All 
54 All 401: 140 


0.47, B. 7> 
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It is open to the appellant to prefer an appeal against an order 
granting a review, without taking any steps regarding the decree itself. 7 

As to an appeal from ,an order granting a review in suits of a Small 
Cause nature, see Note 19 to S. 102 and the undermentioned cases. 8 


An appeal will lie also from an order granting a review of an order 
passed in execution proceedings. 9 

5. Grounds of objection in appeal —See Note 4, above 

6. Application being in contravention of R. 2.—An appeal will lie 
from an order granting a review on the ground that there is a contravention 
of R. 2. 1 A, a District Judge passed an order dismissing an appeal. While 
A was absent, an application for review of the order was presented to the Sub- 
Judge who ordered notice to issue. Subsequently A, died and his successor 
granted a review of the order of dismissal. It was held that the Sub-Judge 
had no jurisdiction to order notice to issue on the application for review, and 
that an order by the successor of A, granting a review of A’s order, was, under 
such circumstances, in contravention of the provisions of R. 2, and an appeal 
therefore lay under this rule. 2 


7. ‘‘In contravention of the provisions of R. 4.” —It has been seen 
in Note 6 to R. 4, ante that where a Court grants a review without notice to 
the opposite party or, in cases coming under Cl. (b) of sub-R. (2) of that 
rule, without calling for strict proof of the allegations referred to therein, i 
acts in contravention of that rule. An appeal will therefore lie from such 
order under the provisions of this rule. 1 As to the meaning of the words 
“strict proof” and to the powers of the appellate Court to go into the ques ion 

of the sufficiency of the evidence, see Note 6 to R. 4, ante. 

8 “After the expiry of the period of limitation’’.— An appellate 
Court cannot entertain an appeal from an order granting review simply on 
the ground that the application was time-barred. There must also be want 
of sufficient cause for the delay. 1 When an application made heyond tae 
prescribed period is admitted without the Court satisfying itself that tntre 
is sufficient cause for delay, then the Court acts without jurisdiction. 


(7) Radhakrishna Das v. Beni ^ adl \ al ’ 

1932 Cal 552 (554): 36 Cal W N 212. oo Cal 
L Jour 98: 138 Ind Cas 713. 

( 8 ) Shamsher Ali v. J"9 an J' ath - , (1 ? 12) 1( ! 

Ind Cas 203 (204): 17 Cal W N 403, /ndar 
Knar v. Baldeo Bakhsh, (1910) 7 Ind Cas lOlo 
(1016): 13 .Oudh Cas 248. 

(9) Adhar Mandal v. Keshab Chandra, (1910) 
5 Ind Cas 483 (484) Cal. 

Note 6. 

(1) Manindra Chandra v. Bala rani Das ,^ (1910) 
5 Ind Cas 725 (726): 11 Cal L Jour 161. 

(2) Shamshar Ali v. Jagarnath < 1912> 

16 Ind Cas 203 (204): 17 Cal W N 403. 

n\ Ohiranji Lai Ram Lai v. T^stram Jank* 

cVIsi: 75 ind Si 


177. See also generally the cases cited in Note 6 
to Rule 4 ante. 

( 1 ) Kwrshed Alan^Khli v. Rahrnut-VUah Khan, 
(1918) 43 Ind Cas 490 (491): 15 All L J 899. 
40 All 68 . 

,,81:*$To SV-/“oT 7“ If 

JSfS lTYcS 'i'n'd K « ft 

wadi v. Ningappa Marbasappa, !928 uom 
(310): 30 Bom L R 668 : 52 Bom 434. 11 
Cas 633; jMehmun Singh v. Ttra&am B ^ 
(1875) 2 Ind App 58 ( 68 , 69): 14 Beng 
373.3 Sar 437 P C; Nolita Mohan y. Dxnonath, 
(1874) 11 Beng L R 427 (Note) ; Assur Ah y. 

Woolfuttonissa, (i870) 13 Suth '' g u th 

Mohamad Oazi v DuUab BtK (1870) 11 * 

W R 22 (22): 5 Beng L R 318 (Note), 

Gobind v. Jugobundhoo, (1869) 12 Su th W B g g} 
( 95 ); Lvleet Mohwn v. Soivtra Beebe, t 


I. 


Review 


3099 


appellate Court can look into the sufficiency of the cause for the delay, 
alleged . ? 

9. Second appeal from order granting review. —No second appeal 
lies from the order of an appellate Court, whether it confirms or reverses 
the order of the Court of first instance granting an application for review. 1 
■See S. 104, sub-S. (2). 

10. Letters Patent appeal. —An order refusing an application for 
review is not a judgment “within the meaning of S. 15 of the Letters Patent 
and is not appealable as such. 1 An order granting an application for review 
may amount to a “judgment” within that clause but an appeal will lie on 
the grounds specified in this rule. 2 

Where a single Judge disposed of an application for review, when 
the other Judge was on a month’s leave it was held that the order was with¬ 
out jurisdiction and that an appeal lay under Cl. 15 of the Letters Patent. 3 

11. Objection to order granting review may be taken in appeal from 
the fimal decree. —The propriety of an order granting review can also be 
•questioned in the appeal against the final decree but only on the grounds 
specified in this rule. 1 


10 Suth W R 42 (43); Ganganarain v. Gonomo- 
nee, (1867) 8 Suth W R 184 (188); Mussammat 
Fatto v. Lashkar Khan, 1876 Pun Re No 101; 
JE Xurre.t Singh v. Mukha, 1871 Pun Re No 51. 
See however Dhagat Singh v. Sadanand Brothers, 
(1913) 18 Ind Cas 309 (311): 49 Pun W R 
1913: 94 Pun L R 1913 [There was no objection 
T>y opposite party]. 

(3) Larhman Singh v. Tirhani, (1874-75) 2 Ind 
App 58 (69): 14 Ben* L R 373: 3 Sar 437 P C; 
Betts v. Bansi Mandat . (1876) 25 Suth W R 
343 (344); Gour Perahad v. Anjub Ali, (1875) 
24 Suth W R 294 (295); Srernath Choxvdhry v. 
Krittatto Magee, (1872) 18 Suth W R 286 (286); 
Jhubhoo Sahoo v. Mussammat Jusoda Kooer, 
(1872) 17 Suth W R 230 (231); Goasie Dnss v. 
Narain Doss. 1864 Suth \V R 287 (287) (Gap); 
Purree Singh v. Mukha, 1871 Pun Re No 51; 
Puma Chandra Sarkar v. Nil Madhub Nandi, 
(1901) 5 Cal W N 485 (486); Radakrishna Das 
v. Beni Madhab Das, 1932 Cal 552 (555): 36 
Cal W N 212: 55 Cal L Jour 98: 138 Ind Cas 
713. 

Note 9. 

(1) Gopal Das v. Alaf Khan . (1889) 11 All 
'383 (385): 1889 All W N 151: Khurshed Alam 
Khan v. Rahmat-ullah Khan. (1918) 43 Ind Cas 
490 (490): 15 All L J 899: 40 All 68; Bala- 
noth v. Bhivanath, (1889) 13 Bom 496 (499); 

.Jainal Bibi v. Abdul Jalil, (1907) 6 Onl L Jour 
’225 (225); Kanti Chunder Mukerjee v. Saligram, 
(1897) 24 Cal 319 (319): Than Singh v. Chun- 
dun Singh, (1885) 11 Cal 296 (298); Pirdhamun 
v. Jinghonr, (1880) 5 Cnl 711 (712, 713); Pa- 
pay y a v. Chellnmayya. (1889) 12 Mad 125 (126); 
Kali Shettathi v. Shamu Bam. (1917) 37 Ind 
Cas 229 (229): 5 Mad L W 124: 21 Mad L Tim 
297 [Question loft oponl; Mangat Rai v. Khan 
Chand, 1882 Pun Re No 133 [Under the Pun¬ 
jab Courts Act, n second appeal lies). 

Note 10. 

(1) Trimal v. Kanhaiya, 1923 All 3.>6 (357): 
21 All L J 341: 45 All 535: 4 L R A Civ 218: 
84 Ind Cas 585: Achaya v. Bathnavelu, (1886) 
9 Mad 253 (256): 10 Ind Jur 59; KaUash Chan¬ 
dra Sommaddar v. Revati Mohan Roy Chowdury, 
(1917) 41 Ind Cas 183 (184): 25 Cal L Jour 


360: 21 Cal W N 652; Mulji Virji v. Banga - 
bashi Saha , (1905) 9 Cal W N 502 (503); Mus - 
sammat Rughoo Bibi v. Noorjehan Begum, (1869) 
12 Suth W R 459 (460) : 4 Bens L R A C 10. 

(2) Govinda Chetty v. Rengamnxal, 1929 Mad 
261 (263): 1927 Mad W N 411: 106 Ind Cas 
172; Abhoy Charon v. Shamant Lochun , (1889) 
16 Cal 788 (793) ; Ashrafanntisa v. Inart flos¬ 
sein, (1870) 13 Suth W R 439 (440): 5 Beni? 
L R 316. 

(3) Jognt Chandra Acharji v. Shyma Charan 
Jti'ttaehnrjee. (1918) 44 Ind Cas 999 (1000): 22 
(’a! W N 550. 

Note 11. 

(1) Sheik Sadartiddin v. Sheikh Ekramuddin. 
(1913) 20 Ind Cas 670 (670): 18 Cal W N 22: 
19 Cal L Jour 225. See also the following cases. 
—Mt Bitana v. Shankar Lai, 1931 All 329 (330): 
131 Ind Cas 518; O S Mrah v. Durga Charan 
Datta, 1926 Cal 243 (245): 29 Cal \V N 1027: 
90 Ind Cas 456; Kumar Sarat v. Sripati, (1919) 
50 Ind Cas 119 (122): 23 Cal \V N 242: Baroda 
Charan v. Gobind Prasad, (1895) 22 Cal 984 
(989): Gyanund Asram v. Iiepin Mohun, (1895) 
-- Cal 734 (737, 738) ; Ananda Krishna v. Jo- 
gendra Nath, (1908) 8 Cal L Jour 294 (297); 
Prannath v. Sreekant, (1878) 2 Cal L Rep 257 
*358) ; Nub ok Lahore Biswas v. Jadub Chunder Sir- 
ear, (1873) 20 Suth W R 426 (426); Chunder 
Surniah v. Madhub Ram, (1873) 20 Suth \V R 
84 (85, 86): 11 Bong L R 423 F B; Fateh 
Chand v. Menghi Bni, (1913) 19 Ind Cas 481 
(485): 108 Pun \V R 1913: 181 Pun L R 1913: 
109 Pun Re 1913; Dharam Singh v. Dewa Singh, 
1895 Pun Re No 62; Govinda Chetty v. Rcngam- 
mnl, 1929 Mad 261 (264): 1927 Mad \V N 
411: 106 Ind Cas 172: Gopala Iyer v. Rama- 
sv:amy Sastrial, (1908) 31 Mad 49 (50): 17 Mad 
I, Jour 603: 2 Mad L Tim 519; Manicka v. 
Gurusami, (1900) 23 Mad 496 (497); Moheshur 
Singh v. Bengal Govt., (1858) 7 Moo Ind App 
283 (307): 3 Suth W It (P C) 45: 1 Suth 325: 1 
Sar 645 P C; Beasut v. Abdoollah t ( 1875)2 Cal 131 
(141): 3 Ind App 221: 26 Suth W R 50: 3 Sar 
221 P C: A mrit Lai v. Madho, (1884) 6 AH 292 
(294): 1884 All W N 89: 8 Ind Jur 589; Madho 
Das v. Rtikman, (1876-80) 2 All 287 (289); 


0.47.B.7. 

Notes 

8 — 11 . 
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12. Order granting' review in insolvency proceedings if appealable.— 

A Court exercising powers under the insolvency jurisdiction has the same- 
powers as any other Court under the Code. If a review is granted, the 
order can be objected lo in appeal only on the grounds mentioned in this- 
rule. 1 (i j t 

13. Dismissal of application for review for default— No appeal. — 
An order under 0. 47, R. 7 refusing to re-admit an application for review, 
dismissed for default is not an appealable order. However, the High Court 
could in such a case interfere in revision. 1 

14. Appeal from decree passed on review. —An appeal lies against 
the decree passed on review. 1 (See also Note 3 to R. 8.) 


In such appeal the Court has full power to go into the merits of the 
case and see whether the decree was properly passed. 2 It could be urged 
in such an appeal that the Court which admitted the application „ for review 
had no jurisdiction to do so. 3 


15. Second application for review.— There is nothing in the Code- 
of Civil Procedure preventing a second application for review, where a 
previous application for review was made and rejected, provided such second, 
application is based on grounds different from those taken in the first 

application. 1 

16. Review without jurisdiction— Revision.— The High Court will 
not interfere with the order of an appellate Court dismissing an appeal 
against the grant of review unless there is a want of jurisdiction or there is- 
an illegality or material irregularity in passing such an order 1 nor will it 


Abdul Rahim v. Racha Rai. (1875-78) 1 All 363 
C161) : 1 Ind Jur 818; Chunder Churn v. Loo- 
tlhnnram, (1876) 25 Suth W R 324 (325) ; Miwn 
Akbur Ali v. Mullick Mukdoon Buksh, (1876) 
25 Suth W R 63 (64); Kolrrmooddeen v. Hie- 
run, (1875) 24 Suth W R 186 (188); Ram Joy 
Goopta v. Sreemuty Jaigodcsurec, (1874) 2^ 
Suth W R 399 (399); Joy Kishen Mookerjrc 
v. Purbuty Churn Qhoosal, (1874) 22 Suth W 
It 18* (183). 


'3 lnd Cns 548; Govinda Chetty v. Runflamwjrf. 
1929 Mad 261 (264): 1927 Mad W N 411. 106 
[nd Cas 172. 

(3) Ramanadhan Chetty v. Narayanan (Outyi 
(1904) 27 Mad 602 (607): 14 Mad L Jour 321. 

Vjagar v. Ram Sahai, (1011) 11 I” Kara- 
(343): 14 Oudh Cas 108. See also SahhoNara 

if an Khandalkar v. Narayan Bhtkajt KhandaL , 

1 1869) 6 Rom H C R A < 238. 


Note 12. 

(1) Mannu Lai v. Sun} Bihari. 1922 All 20(» 
(207): 20 All L J 517: 67 Ind Cas 317: 44 
All 605: 4 U P L R (A) 66. 

Note 13. 

<1) Rasarat Ali v. Manny Aung Ban, 

Kd niC 204 (205): 5 Rang 121: 102 I . ud 

706: Uem Sankar Roy Chowdhry v. Mi Banta 
Pas Gupta. 1925 Cal 430 (431) : 81 Ind Cas 
1017: Girdhari Lai v. Zorawar Singh, 102j am 
57 (58): 5 L R A (Civ) 608: 80 lnd Cns 649. 

47 All 1. 


Note 14. . 

1 ) Iliribnsi Lai v. Saliy Ram. (mi 2 ) J 4 Ind 
472 (473): 9 All h J 188: 34 ^11 -8-. 
mint Ali v. Mussamvt Bmdhoo. (1870) 13 

)i W R 138 (139); Balanath v. Bhivanalh, 
89) 13 Bom 496 (499); Navhc v. Manyat, 
14) 20 Ind Cas 647 (648) All. 

(2) Nundalal Mullick v. Panchanan. (1918) 42 
Ind Cas 484 (495): 21 Cal W N 1076: 26 Cal 
I Tour 187- 45 Cal 60; Kalachvia VcnAntn See- 

Verna Tolasi B.fc.». 1924 M.i 602 
.002): 46 Mad L Jour 463: 19 Mad n " 
049 ; 34 Mad L Tim 224: 1924 Mad \\ A 355. 


Ml?: s? i>* 

Cal 432 (435); Forbes v. nyflnutooHnh, 

10 Suth W R 415 ( 415 ); ytwirwMtn ’ a h , 

Naram, 5 Suth W R 93 ; Kara in, 

^64 U LJh 0l W 3 R : 91 (92T(GapV; $ 2 ? 

v. Saroda Monee, (1865) 2: Suth_ guth yf 

Fakheeroodeen v. halachand. ( 18(> L Mina,. 
R *>87 (287); Bauson Das v. Sayad Suita .003 

1892 Pun Ro No 57; Jai Gopal v. Jowhir.M* 
Pun Re No 107 See also ™***°%J- 
(1906) 4 Cal L Jour 46 (49). See ?49 . 
Muhammad Yusuf v. Abdul. ( 1888 ) 

(1) Ram Lai v. Rom Dhani, T 19 d 25 Cft s U 204? 2 l 
(224): 11 Oudh L J 700 : 87 Ind c * lt ?\ hanr 
Oudh W N 349. See Gopal Dm v- Atw; x 
(1889) 11 All 383 (385): 1889 AH W 

[No interference in revision ttB e ftt the- 

hy way of appeal from the final decree 

rehearing]. 
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interfere with an interlocutory order granting review for a sufficient reason. 2 
But where the first appellate Court allows an appeal against an order 
granting review on a ground other than those mentioned in this rule, it acts 
without jurisdiction and the order is liable to be set aside in revision. 3 Where 
a Court subordinate to the High Court rejects an application for review of 
judgment refusing to consider the grounds of the same and thus fails to per¬ 
form its duty, it is competent to the High Court under its general powers of 
superintendence to direct such Court to proceed according to law. 3 "' (Sec 

also Note 27 to S. 115, ante and the undermentioned cases.' 1 ) 


R. S. [S. 630.] When an application for review is grant¬ 
ed, a note thereof shall be made in the register 
Registry of appiica^ and the Court may at once re-hear the case or 

tion granted, and J 

order for rehearing, make such order in regard to the re-hearing as 

it thinks fit. 


[1877—S. 630; 1859—S. 380.] 

Synopsis. 

1. Procedure on review. the grant of review. 

2. What question may be gone into after 3. Effect of review on the original decree. 

1 Procedure on review.—The rule applies to High Courts and 
Small Cause Courts. There are three stages iu the proceedings for review 1 :— 

(1) An ex parte application and notice thereon. 

(2) The hearing of the application after such notice. 

(3) Rehearing of the case after granting 1 he application for review. 


This rule refers to the procedure to be followed when an order 
granting a review is passed. The Court ought to make a record of the fact 


(2) Yusaz v. Naza, (1912) 16 I ml Cas 995 
(995): 17 Pun L R 1913: 278 Pun W li 1913: 
11 Pun Re 1913: Ashruffoonissa v. Ena pat Hos • 
sein, (1870) 13 Suth W R 439 (440): 5 Hong 
L R 316. 

(3) Lnn Tin Nagan v. Ma Mya Kyin, 1929 Rang 
105 (107): 7 Rang 187: 118 Ind Cas 120; 
Gudri Singh v. Parsotam Das, 1925 All 395 (39(3) : 
6 L R A Civ 157: 86 Ind Cas 917; Sremivasa 
Iyer v. Natarafa Iyer, (1915) 28 Ind Cas 707 
(708): 2 Mad L \V 366. See also Kalap Nath 
Man Tiwari v. B indye Chat Man Tiwari, 1889 
All W N 179 (181). 

(3-a) In the matter of the petition of Malhra Pm- 
sad, (1875-78) 1 All 296 (297). 

(4) Kothathian v. Sethurayan, (1909) 2 Ind 
Cas 488 (488): 19 Mad L Jour 56: 5 Mad L 
Tim 73 [Small Cause Court); Ram Naresh Singh 
v. Jagarnath Singh, 1924 All 759 (760): 5 L R 
A Civ 392: 85 Ind Car 180, (Do.); Ramanamy 
v. Kurisn, (1890) 13 Mad 178, (Do.); Valtiam- 
max Nadathi v. Asneervathn Nadar, (1919) 53 
Ind Cas 44 (45) Mnd [Although O -17, R 7 of 
the C P Code is not applicable to Small Cause 
Courts, iU provisions will guide the discretion which 
tho High Court possesses under S 25 of the Pro¬ 
vincial Small Cause Courts Act]; Oulznri Mai v. 
Sohan Lai, 1904 Pun L R 38 [An application for 
a review wrongly granted by tho Small Cause 
•Court, is subjected to Revision by the High Court): 
hang Lull v. Lilawati, 1929 All 375 (376): 119 


Ind Cas 561 [Order of tho Lower Appellate Court 
postponing consideration of the application for 
review—Only remedy is revision); Hem Sankar 
hoy Chowahry v. Nishi Kanta Das Gupta, 1925 
Cal 430 (431): 81 Ind Cas 1017 [Failure to 
exorcise jurisdiction—Revision lies); Basarat Ali 
v Maung Aung Ban, 1927 Rang 204 (205): 5 
Rang 121: 102 Ind (’as 706; Sonnvar Gir v 
Oosummi Mnyunand Gir, 1028 All 292 (394); 26 
All L J 477: 50 All 801: 113 Ind Cas 171 
I Review granted on a ground not good in Law— 
re ™ ,on ,ics l : Rukhmabai v. Ganavat Rao. 

no 2 iA ag 28 L R 221: 110 Ind Cas 

41)9 l Appeal from order granting—Reviow—Appel¬ 
late ( ourt confusing between reasons for review- 
ami order on review acts illegally—Revision lies]. 

Order 47, Rule 8 —Note 1 . 

(1) Gourkrishna Sarknr v. Nilmndhab Rim 
1923 Cal 113 (114, 115): 36 Cal L Jour 484 -' 

\t’ 1 k ,,S **' Ab(turnl ‘iman v. liubichunny, 1932 
Mad 669 O) 70 ):^ 3 Mad L Jour 357: 139 Ind 

,“2? lnd ,W N 1124: 36 Mad L 
W -I~. .»•> Mad 8/1 : A atihe v. Mangat Rai . (1913) 

00 1 : C 30 n 47 (848 > A ": v FulcZnJ, 

MOO.,) 30 Bom 56 (60): 7 Bom L R 664- 

w R r< 4<, f S,Vt hv % Sino ^ l 1872) 38 Su,li 

V K . V Purander Coomar v. Ram 

Na rai n Singh, (1911) ll Ind Cas 720 (721)- 14 

103: Rojerdro Pm/nb v. Bhowabal 
,18 ’ 1 > Snth W R 105 HOG); Iudokvar v 

?.»” fsrsi.'fflv Ind Cm 1015 <*»& 


0.47, E. 7, 
Note 16. 


0. 47, R. 8 , 
Note 1. 
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that the review has been granted. 2 The Court can thereafter proceed to hear 
the case at once 3 or may make such order as to rehearing as it thinks fit. This is 
clear from the rule itself. 

2. What question may be gone into after the grant of review.— 

A Court, in granting a review, can make a qualified order as to the extent 
to which the review should be carried out. 1 It is not bound to hear the whole 
case. 2 Nor, on the other hand, is it restricted to the particular ground on 
which the application was granted. 3 It depends upon the circumstances of 
each case whether the whole suit should be re-opened or whether it should be 
retried in part only. 4 When, on a review application, an order dismissing an 
appeal under 0. 41, R. 11, is set aside, the whole appeal may be heard. 4 " 1 But 
grounds not mentioned in the memo, of appeal cannot be heard. 5 A party who 
not only had an opportunity of raising a question but who did raise it in appeal 
and in the argument abandoned it, cannot be allowed to agitate the question 
again on review.The Court has a discretion to receive at the hearing aftei 
review, documents which had not been tendered at the original hearing. 7 But 
where a party obtained review on the ground that upon the record he was 
entitled to full relief he sought, the other side cannot be allowed to adduce 
evidence. 8 Whether certain documents which have been admitted as evidence 
were so admissible or not, is not a point which can be argued on review. 9 

3. Effect of review on the original decree. —Where an application for 
review is rejected, the original decree stands. 1 Where an application for re- 




(2) Purander Kumar v. Ram Narain Singh, 
(1911) 11 Ind Cas 720 (721): 14 Cal L Jour 
i03; Nathu Ram v. Ganga Bux, 1930 All 815 
(816): 1930 All L J 1057: 128 Ind Cas 753; 
Bhagwati Prasad v. Achhaibar Singh, 1923 Oudh 
93 (94, 95): 9 Oudh L J 531: 26 Oudh Cas 24: 
74 Ind Cas 214. See also Bhairon Din v. Ram 
Sahai. (1881) 3 All 316 (320); Anund Moyee 
v. Kalee Koomar, (1866) 6 Suth W R 18 (lui 

(3) Subbaiycr v. Chinnappa Rowthen, (1915) 
26 Ind Cas 366 (366): 1915 Mad W K 22. 

Note 2. 

(1) Bhugwandecn Doobey v. Myna Baee, (1863- 
66) 11 Moo Ind App 487 (499): 9 Suth W R 
P C 23: 2 Suth 124: 2 Sar 327 P C; Murbuns 
Sahai v. Thakoar Prasad, (1883) 13 Cal L Rep 
285 (300): 10 Cal 108; Phaniram Rathi v. A,n- 
bika Charan TTazra. 1927 Cal 21 (24) : 53 Cal 
856: 97 Ind Cas 731: 31 Cal W N 1035: Gour 
Sundar Bhoumirk v. Rakhal Rai Bhoumirk. (1916) 
34 Ind Cas 592 (595): 20 Cal W N 1165: 27 
Cnl L Jour 326; Bhagwati Prasad v. Acchaibar 
Singh, 1923 Oudh 93 (95): 9 Oudh I, J 531: 26 
Oudh Cos 24: 74 Ind Cas 214. 

(2) Ilurbuns Sahye v. Thakoar Pershnd. (1883) 
9 Cul 209 (211): 5 Shome L R 22: 7 Ind Jur 
306. 


339. 


(4 a) Janki Nath v. Prabhasini, (1915) 

Ind Cas 898 (900): 22 Cal L Jour 99: 19 Col 
W N 1077: 43 Cal 178. 


(5) Sasadhar v. Arun Kumar, ( 1920 ) 54 Ind. 
Cas 631 (631) Cal; Janab Ali v. Chandxcharan, 
(1869) 11 Suth W R 202 (202): 5 Beng; ^ * 
334 Note; Rajkunwar v. Jnderjit, (1870) , 13 , 

W R 52 (55): 5 Beng L R 585; Collector o/ 
Ttn per a v. Mufeezunnissa, (1870) 14 Suth w 
84: 5 Beng L R 341 Note [But see Ohinta Monte 

Paul v. Pearee Mohan Mookerjee, (l 871 ) 1 »-„v 
W R 1 (5): 6 Beng LR126FB; Kalu Bin v. 
Tisram, (1875-77) 1 Bom 543 (546)1 

(6) Sabapathy y. Subraya, (1878-80) 2 Mad 
58 (60): 3 Ind Jur 210. 

(7) Hefajuddin Talukdar v. Mabi ^Nasya, 1928 
Col 416 (416): 108 Ind Cas 246; Bihan Lai ! • 
TraUakhyo, (1869) 12 Suth W R 223 (224). 
3 Rent? 1, R A C 346. 


(8) Banec Madhub v. Shahzada Pakaktur, 
(1873) 20 Suth W R 225 (225). 

(9) Bishttn Ram Doss v. Shaikh Sadoo, (1875) 
24 Suth W R 186 (187). 


(3) San,ilal v. Dallabh. (1873) 10 Bom II C R 
360; Sndnr-vd‘din v. Ekram-ud-din, (1913) 20 
Ind Cns 670 (672): 18 Cal W N 22: 19 Cal 
L Jour 225; Thacoor Prasad v. Balurk Ram, 
(1882) 12 Pal L Kop 64 (79) (But see Byjnath 
Sahoy v. T Vuzrcr Narain, (1875) 24 Suth W R 
427 (427); Jlurro Chundcr v. Ram Kissorc, 
(1864) Suth W R 141 (142); Dhnronidhur Sen 
v. The Aura Bank, (1881) 5 Cal 86 (89): 4 Cal 
L R 434: Khoresh Mahomed v. Mahomed Talcee, 
( 1881 ) 10 Cal L Rep 106 (110)]. 

(4) Bhubaneswari Koer v. Ajodhya Singh, 
(1911) 11 Ind Cas 102 (104): 15 Cal L Jour 


Note 3. T i p.ij 

( 1 ) Nanhe v. Manyat 2 ? lO 0 fi) 30 

47 (648) All; Vadilal y. Fulchand, 
cm 56 (60): 7 Bom L R 664; JjeJcraj v. Bat 

v ,a Singh. (1872) 18 Suth W R 4 ® 4 4 ^ 5 U Ind 
sa Iyer v. Arunachnlla dhc((«nr, (1914) 
as 953 (954): 15 Mad L Tim 224: Sou^am « 
ossre v. Mahtab Chnnd, (1866) 6 Suth 
Mis) 102 (103): 1866 Bong L R o85 * • 

hagwan Balcsh Singh v. Jlfwnrflfr TTunufl . j 
„,lh 1-18 (148): 24 Oudh Cas 280: 8 Oudh 
99: 66 Tnd Cns 205; Rmnhurry Mondul v. ® 
toor Mohun Mondul, (1873) 20 Suth W K « 
152) P C. 
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view is granted, the decree previously made is vacated. 2 No appeal will lie, 
therefore, against such decree, after the review is granted. If an appeal has 
been preferred, it cannot, after the review is granted, be prosecuted further. 8 
Where, after hearing on review, a decree is passed modifying or confirming 
the original decree it is a fresh decree and can be appealed against within the 
period prescribed for an appeal. 4 An order for review is not a final order of the 
Court. So no leave to appeal to Privy Council can be granted in respect of 
such an order. 6 


9 . [S. 629 Last para.] No application to review an 

order mode on an application for a review or a 
artam a p. ^ ecree or orc i el > passed or mode on a r eview 

shall be entertained. 

[1877—S. 629.] 

Local Amendments. 

ALLAHABAD. 

Add the following as R. 10:— 

“10. Rule 38 of 0. 41 shall apply, so far as may be, to proceedings under 
this order.” 

BOMBAY. 

The following shall be added as R. 10 in 0. 47:— 

Applicability of R. 38 “10. Rule 38 of 0. 41 shall apply, so far as 

of 0. 41. may be, to proceedings under this order.” 

OUDH. 

Add the following as R. 10:— 

“10. Rule 38 of O. 41 shall apply, so far as may be, to proceedings under this 
order.” 

SIND. 

Add the following as R. 10 in 0. 47:— 

Applicability of B. 38 “10. Rule 38 of 0. 41 shall apply, so far as 

of 0* 41 - . may be, to proceedings under this order.” 


R. 

Bar of 
plications. 


(2) Qourikrishna Sarkar v. NUmadhab Saha, 
1923 Cal 113 (115): 36 Cal L Jour 484: 73 Iml 
Cas 34; Nanhe v. Mangat Rai, (1913) 20 Ind 
Cas 647 (648) All. See however Achyut Vishnu 
Patnakar v. Tapibai Krishnaji, 1924 Bom 310 
(310): 48 Bom 210: 26 Bom L R 103: 79 
Ind Cas 753 [The judgment sought to be reviewed 
is not set aside but only held in suspense until 
tho case has been reheard); Shid Ramappa v. 
Ouru Shanlhappa, 1929 Bom 183 (185): 116 Ind 
Cas 227: 31 Bom L R 137. 

(3) Qourikrishna Sarkar v. NUmadhab Saha, 
1923 Cal 113 (115): 36 Cal L Jour 484: 73 Ind 
Cas 34; Kanliaiya Lai v. llaldeo Prasad, (1906) 
28 All 240 (241): 1905 AH W N 265; Kuar Sen 
v. Qangaram, 1890 All W N 144 (144); Sid da ra¬ 
mappa v. Gurushantappa, 1929 Bom 183 (184, 
185): 31 Bom L R 137: 116 Ind Cas 227; Sai- 
laja Nath Ouha Roy v. Charu Bala Dassi, 1926 
Cal 943 (944): 30 Cal W N 738: 96 Ind Cas 
384; Pyari Mohun Kundu v. Kalu Khan, (1917) 
41 Ind Cas 497 (498): 44 Cal 1011; Qhutar 
Singh v. Phulang Singh, 1926 Oudh 55 (56): 
90 Ind Cns 119; Ramaswamy Iyengar v. Janaki 


i " Cas 723 (723)- 7 
iWim 387; M<}\aua R am v. Madan Gopal, (1919) 
65 In , d < 7 « 3 >: 166 Pun Re 1919: 111 

Nath \ V R p 191 i : . ? 6 P “ n L R !619; Basheshur 
AflM v. Ram Kxshen Dans, (1919) 54 Iml c *c 

96 . 7 , i.! 40 i p r R °> 

M & O'ae") :'sra- fFter® 

14 d Ind S C 58 : A79 l, %£ Lal V ‘ Sali ° Ram ' (1912) 
232 1 d Cas 472 (473): 9 All L J 183: 34 All 

i«5*c Tlx cVS'? 

P ™? d 7-^ evi Da V° 1 ' 1932 All 318 SgptS 
All L J 235: 54 All 401: 140 Ind Cas* lio ! 932 


0.47, R. 8, 
Note 3, 


0. 47, R. 9. 
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O. 48, R. 1. 


SCH. 

Second review—Barred. See Note 1, Pt. (1). 

1. Bar of certain applications. —No review lies from 

(1) an order granting or rejecting an application for review, or 

(2) the decree or order passed or made at the hearing on review. 

A second review of the decree or order originally passed is barred under 
this rule as it is practically for the review of the order passed on review. 1 


ORDER XL VIII. 

Miscellaneous. 


Process to be served 
at expense of party 
issuing. 


R. 1. [S. 93.] (1) Every process issued 

under this Code shall be served at the expense 
of the party on whose behalf it is issued, unless 
the Court otherwise directs. 


Costs of service. 


(2) The Court-fee chargeable for such 
service shall be paid within a time to be fixed 
before the process is issued. 


[1877—S. 93: 1861—S. 2.] 


Local Amendments. 


ALLAHABAD. 

Before the. words “Every process issued" prefix the words “Except as provided in 
O. 4, It. 1 (2)". 

NAGPUR. 

To sub-R. (2) of R. 1 of O. 48 prefix .the words “Except as provided in 0. 4, 
It. 1 (2)" and substitute the word “the" for “The". 


OUDH. 

In B. 1, before the words “Even- process issued” prefix the words “Except as 
provided in 0. 4, R. 1 (2)". 


Remission of Court-fees. See N. 1, Pt. (2). 
“Unless the Court otherwise directs.” See 


N. 1, Pt. (2). 


Order 47, Rule 9—Note 1. 

(1) Muhammad Yusuf Khan v AMut X"* 1 ™™ 
han, (1889) 16 Cal 749 (752): 16 Ind App 

r i Sar 362: 13 Ind Jur 170. K &, J 11- 

uWiJF 25 Pun WR' llu; Wla* 
Rajabullub, (1867) 7 Suth W RJ64 ( £f 

ISSf “(1860-70) 5 


Mad H C R 323 (324, 325); Maung San Win 
v. U Naw t 1893-1900 L B R o80. 

But see Nazir-uddin v - ao In ( d g£y r i866 

STE* 5?“c V .. ar/&. 


• t 
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1. Process to be served at the expense of the party applying — 
Ordinarily a party applying for a process on his behalf should pay for the 
expenses thereof. But the Court has power, under special circumstances, 
to direct that any other party shall bear the expenses. 1. But the words 
‘‘unless the Court otherwise directs” should not be construed as giving the 
Court any power to remit the fees leviable under the Court Pees Act. 2 The 
Court should under Cl. 2 of the rale fix a time for the payment of process fee; 
and it is only in default of payment within such time that it can dismiss the 
suit for default. Where no such time is fixed in the order, a dismissal for 
non-payment of process fees is not proper. 3 The time that a Court fixes 
for payment must be such <is to give reasonable facilities to a litigant to obey 
such order and thus enable him to get the aid of the Court in the matter of 
summoning his witnesses; an order to pay process at once is against the spirit 

of the rule. 4 

This rule which applies to payment of process fees does not apply to 
filing of the process forms in the manner provided by the High Court Rules, 
and no time need be given for the same. 5 See also S. 143, ante. 

R. 2. [S. 94. Cf. S. 122.] All orders, notices and other 

documents required by this Code to be given to 
orders and notices or serV ed on any person shall be served in the 

now served. ^ a i • 

manner provided for tlie service o± summons. 

1 . “In the manner provided for the service of Summons”. —See 

0. 5, ante. 

This rale is not applicable to suits for recovery of rent under The Bengal 
Tenancy Act (Act VIII of 1885 as amended by Act IV of 1928), vide S. 148, 

sub-S. (a) thereof. 

R. 3. [S. 644.] The forms given in the appendices , with 

such variation as the circumstances of each 
case may require, shall be used for the pur¬ 
poses therein mentioned. 

S. 644.] 


Use of forms in 
appendices. 


[1877 


Local Amendments. 


RANGOON. 

The following shall be added to 0. 48, R. 3:— 

The words “or such forms as may be prescribed by the High Court of Judicature 
at Rangoon”, shall be inserted after the word “Appendices”. 


Order 48, Rule 1—Note 1. 

(1) In re Studd, (1899) 2f> Cal 124 (126, 
127): 3 Cal W X 82. 

(2) Iu re Studd, (1899) 26 Cal 124 (126): 
3 Cal W N 82; Kuer Dusadh v. Chulhan Singh, 
1927 Pat 318: 102 Iml Cas 791: 8 Pat L Tira 
750. 

(3) .1 jodhga Pnisad v. Secretary of State, 

C.P.C.— 389 


1924 Nag 298 (299): 79 Ind Cae 123; P%r- 
shadee Lall v. IJmbika Prasad Lall, ;(1869) 11 
Suth W R 290 (290): 3 Beng h R App. 26. 

(4) Pandu v. Rajeshwar, 1924 Nag 271 
(275): 20 Nag L R 145: 78 Ind Cos 990. 

(5) Ram Ohandrika Prasad Singh ▼. Ram 
Wiwafi, 1921 Pat 428 (429): 2 Pat L Tim 45: 
61 Ind Cas 666. 


0. 48, R. 1. 
Note 1. 


0.48, R. 2, 
Note 1. 


0.48, R. 3. 
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Chartered High Courts 


O. 48, &. 3, 

Colei. 


°Note \ 1 


O. 49, R. 2. 


SOH. 


OUDH. . . 

The following ia added as R. 4:— 

“4. Except as otherwise provided, in every interlocutory proceeding and ift 
every proceeding after decree in the trial Court, the Court may, either on the 
application of any party, or of its own motion, dispense with service upon any 
defendant who has not appeared or upon any defendant who has not filed 
a written statement.” 

1. Use of forms in appendices. —See the case noted below. 1 


ORDER XLIX. 

Chartered High Courts. 

R. 1. [S. 636.] Notice to produce documents, summonses 
Who witnesses, and every other judicial process,, 

cesses of High Courts. issued in the exercise of the original civil juris¬ 
diction of the High Court, and of its matri¬ 
monial, testamentary and intestate jurisdictions, except sum¬ 
monses to defendants, writs of execution and notices to respon¬ 
dents may be served by the attorneys in the suits, or by persons 
employed by them, or by such other persons as the High Court, 
by any rule or order, directs. 

[ See Ss. 116 to 120 and Ss. 121 to 131.] 

1. “ Or by persons employed by them.' —Persons employed by 
attorney means persons in their regular service and not persons engaged for 
a special purpose. Thus a village headman specially employed for serving a 
notice is not a “person employed by the attorney” within the meaning of 
this rule. 1 

Orders 49 to 51 are not applicable to the Rangoon Small Cause Courts, 
vide S. Ill, Cl. ( d) of Act VII of 1920. (The Rangoon Small Cause Courts 

Act.) 

R. 2. [New.] Nothing in this schedule shall he deemed 

to limit or otherwise affect any rules in force 
saving in respect a t the commencement of this Code for the 
courts hartered Hi8h taking °f evidence or the recording of judg¬ 
ments and orders by a Chartered High Court . 

>[See S. 157.] 


Order 48, Rule S—Note 1. 

(1) AchalabaJa Bose v. Surendra Nath . 
(1807)./24 Oal 766 (772): 1 Oal W N 650. 


Order 49 t Buie 1—Hole 1. 

(1) Kanappa Ohetty v. Sugan Ohand, 1®26 
Cal 977 (978): 30 Cal W N 784: 96 Ind Oae 
376. 


I. 


Chartered High Courts 


w* n, i 7 a fr 

1 ' i 

Vakil fftrf' 
&RIMA(JaK 


* '• LL a., 



( Kashmir) 


1. Scope of the rule.— S. 633 of the old Code provided that the High 0- 49, R. 2, 
Court “shall take evidence, and record judgments and orders in such manner Note 1. 
as it by rule from time to time directs”. 1 Where rules had been framed under 
that section and were in force at the time of the passing of this Code, the rules 
of the 1st Schedule as to the mode of taking evidence and of recording judg¬ 
ments would not affect those rules. 2 


R. 3. [Cf. S. 638.] The following rules shall not apply to 0. 49, R. 3. 

any Chartered High Court in the exercise of 
Application of rules, its ordinary or extraordinary original civil 

jurisdiction, namely 

(1) rule 10 and rule 11, clauses (b) and (c) of Order VII; 

(2) rule 3 of Order X ; 

(3) rule 2 of Order XVI ; 

(4) rules 5, 6, 8, 9, 10, 11, 13, 14, 15 and % 16 (so far as 

relates to the manner of taking evidence) of 
Order XV111 ; 


(5) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XXXIII (so far as relates to the 

making of a memorandum); 

and rule 35 of Order XL1 shall not apply to any such High 
Court in the exercise of its appellate jurisdiction. 

[See Ss. 116 to 120 and Ss. 121 to 131.] 


Local Amendment. 


BOMBAY. 

In R. 3, the word “and” immediately preceding paragraph (6) shall be omitted 
and the following paragraph shall be inserted between paragraphs (5) 
and (6), namely:— 

“(5-a) R. 72-A of Order 21; and” 

For the word and figures “R. 35” occurring below item (6) of R. 3, the words 
and figures “Rr. 31 and 35” shall be substituted. 

The following clause shall be inserted as clause (1), namely:— 

“(1) R. 21-A of 0. 5;” 

For the existing clause (1), the following shall be substituted, namely:— 

“(1-a) Rr. 10 and 11, clauses (b) and (c), and Rr. 19 to 26 of 0. 7;” 

Below clause (1-a), the following shall be inserted, namely:— 

“(1-b) Rr. 11 and 12 of 0. 8;” 


Order 49, Rule 2—Note 1. (2) Banarsi Ban v. Sagar Mai, 1929 All 403 

(1) See Sundar Bibi v. Buhethwar Nath, (403): 1929 AH L J 713: 116 Ind Caa 23 
(1887) 9 All 93 (96): 1886 All W N 302. 
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SchL 


O. 49, R. 3, 
Note 1. 


Below clause (6), the following shall be inserted, namely:— 

“(7) Rule 38 of 0. 41,” and 

The following shall be added as R. 4:— 

“4. Under S. 128, paragraph 2, clause (1) of the Civil Procedure Code of 
1908, the following power is delegated to the Registrar of the High Court, 
Appellate Side, Bombay. 

‘ Where on a memorandum of appeal presented within the time prescribed for 
the same the whole or any part of the fee prescribed by the law for the 
time being in force relating to Court-fees has not been paid, the Registrar 
may in his discretion allow the appellant to pay the whole or part as the 
case may be of such Court-fees and may admit the appeal to the register 
even though the subsequent payment of Court-fee may have been made 
after the time prescribed for presentation of the appeal.’ ” 

1. Application of 0. 41, R. 10 to Chartered High Courts .—See 

Note 3 to S. 117, ante. 


ORDER L- 

Provincial Small Cause Courts. 

0. 50, R. 1. R. 1. [New.] The provisions hereinafter specified shall 

not extend to Courts constituted under the 
Prnv . Qn, i. Provincial Small Causes Courts Act, 1887, or 

Provincial Small .. . . 7 . ,. <? n „ , 

Cause courts. to Courts exercising the jurisdiction of a court 

of Small Causes under that Act, that is to say — 

(a) so much of this schedule as relates to 

(i) suits excepted from the cognizance of a Court of 
Small Causes or the execution of decrees in such 

suits; 

(ii) the execution of decrees against immoveable pro¬ 
perty or the interest of a partner in partnership 

property; 

(iii) the settlement of issues; and 

(b) the following rules and orders,— 

Order II, rule 1 (f rame of suit ) ; 

Order X, rule 3 ( record of examination of parties); 

Order XV, except so much of rule 4 as provides for 
the pronouncement at once of judgment; 

Order XVIII, rules 5 to 12 ( evidence ); 

Orders XLI to XLV ( appeals ); 


I. 


Presidency Small Cause Courts 
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Order XLVII , rules 2, 3, 5, 6, 7 ( review ); 

Order LI. 

[See S. 7 and 0. 20, R. 4.] 

1. Provincial Small Cause Courts .—See Notes to S. 7 and Note 8 
to 0. 20, K. 4, ante. 


0.50, B> 1, 
Note 1. 



ORDER LI. 

Presidency Small Cause Courts. 


Presidency Small 
Cause Courts. 


R. 1. [New.] Save as provided in rules 22 and 23 of 

A * • 0 • 

Order T 7 , rules 4 arid 7 of Order XXI , and rule 
4 of Order XXVI, and by the Presidency Small 
Cause Courts Act , 1882, this schedule shall not 
extend to any suit or proceeding in any Court of Small Causes 
established in the towns of Calcutta , Madras and Bombay. 

Local Amendments. 


0.51, R, 1. 


ALLAHABAD. 

Add the following as 0. 52, R. 1:— 

“1. Rule 38 of 0. 41 shall apply, so far as may be to proceedings under S. 115 
of the Code.” 


BOMBAY. 


The following shall be added as 0. 52:— 


Applicability of R. 38 
of 0. 41 to proceedings 
under S. 116. 


”1. Rule 38 of 0. 41 shall apply, so far as 
may be, to proceedings under 8. 115 of the Code. 


0X7DH. 


After 0. 51 add the following as 0. 52:— 

“Rule 38 of 0. 41 shall apply, so far as may be, to proceedings under S. 115 
of the Code.” 

RANGOON. 

“ Order 52.—Rules of procedure to be followed in the Appellate Side of the High 
Court of Rangoon. [Omitted.] 

Order 53.—Rules for the conduct of suits in the Small Cause Court at Rangoon. 
[Omitted.] 

Order 54.—Rules for the classification and arrangement of Civil Records. [Omitted.]” 

8IND. 

Add the following as 0. 52:— 

Applicability of R. 38 n ^ 

of 0. 41 to proceedings L Rule 38 of °- 41 sha11 a PP ] y> so far as 

under S 116 ,nay be to P rocec(iin gs under S. 115 of the Code.” 
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APPENDIX A. 

PLEADINGS. 


(1) Titles of Suits. 


In the Court of 

A. B. {add description and residence ) .. .: .. .. Plaintiff. 

.. against 

C. D. {add description and residence ) . Defendant. 


(2) Description of Parties in particular Cases. 
The Secretary of State for India in Council. 


The Advocate-General of 
The Collector of 
The State of 

The A. B. Company, Limited, having its registered office at 


A.B., a public officer of the C. D. Company 


A. B. ( add description and residence ), on behalf of himself and all other creditors 
of C. D., late of {add description and residence). 


A. B. {add description and residence ), on behalf of himself and all other holders of 
debentures issued by the Company, Limited. 


The Official Keceiver. 


A. B., a minor {add description and residence), by C. D. [or by the Court of Wards], 
his next friend. 


A. B. ( add description and residence), a person of unsound mind [or of weak mind], 
by C. D., liis next friend. 


A. B., a firm carrying on business in partnership at 

A. B. {add description and residence ), by his constituted attorney 0. D. {add des¬ 
cription and residence). 


A. B. {add description and residence). Shebait of Thakur. 




Pleadings 



3U1 


A. B. (add description and residence ), executor of 0. D., deceased. 

_ 

A. B. (add description and residence), heir of 0, D., deceased. 


Appendix 



(3) Plaints. 

No. 1. 

Money lent. 

(Title.) 

A.B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , he lent the defendant 

rupees repayable on the day of 

2. The defendant has not paid the same, except rupees paid on the 

day of 19 . 

[If the plaintiff claims exemption from my law of limitation, say :—] 

3. The plaintiff was a minor [or insane] from the day of till the 

day of 

4. [Facts showing when the cause of aotion arose and that the Court has jurisdiction .] 

5. The value of the subject-matter of the suit for the purpose of jurisdiction is 
rupees and for the purpose of Court-fees is 

rupees. 

6. The plaintiff claims rupees, with interest at per cent, from 

the day of 19 . \ 

No. 2. i; : 

1 k v. • I . • 

Money overpaid. 

• • • 

(Title.) 

A.B. t the above-named plaintiff, states as follows:— 

1 . On the day of 19 , the plaintiff agreed to buy 

and the defendant agreed to sell bars of silver at annas per 

tola of fine silver. 

2. rn he plaintiff procured the said bars to be assayed by E.F., who was paid by the 
defendant for such assay, and E. F., declared each of the bars to contain 1,500 tolas of 
fine silver, and the plaintiff accordingly paid the defendant rupeee. 

8. Each of the said bars contained only 1,200 tolas of fine silver, of whieh fact the 
plaintiff was ignorant when he made the payment. 

4. The defendant has not repaid the sum so overpaid. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

• • 

: No. 3. . 

• • • • 

, Goods sold at a fixed Price and delivered. , • 

(Title.) . 

• . * 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , E. F., sold and delivered to the 

defendant [one hundred barrels of flour, or the goods mentioned in the schedule hereto 
annexed, or sundry goods]. 

2. The defendant promised to pay 

for on the day of 


rupees for the said goods bn delivery 
, some day before the plaint was filed], 
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3. He has not paid the same. 

4. E. F. died on the day of 19 . By his last will he 

appointed his brother, the plaintiff, his executor. 

[4s in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff as executor of E. F. claims [Relief claimed]. 


No. 4. 

Goods sold at a reasonable Price and delivered. 

(Title.) . 

• • 

A. B., the above-named plaintiff, states as follows:-— 

1. On the day of 19 , plaintiff sold and delivered 

to the defendant [ sundry articles of house-furnitwre], but no express agreement was made 
as to the price. 

2. The goods were reasonably worth rupees. 

3. The defendant has not paid the money. 

[4s in paras. 4 and 5 of Form No. 1, and Relief claimed .] 


No. 5. 

Goods made at Defendant’s Request, and not accepted. 

(Title.) 

A, B., tho above-named plaintiff, states as follows:— 

* • 

1. On the day of 19 , E. F. agreed with the plaintiff 

that the plaintiff should make for him [sue tables and fifty chairs] and that E. F. should 
pay for the goods on delivery rupees. 

2. The plaintiff made the goods, and on the day of 19 r 

offered to deliver them to E. F ., and has ever since been ready and willing so to do. 

3. E. F. has not accepted the goods or paid for them. 

[4s in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 6. 

Deficiency upon a Re-sale [Goods sold at Auction] . 

(Title.) 

A. B., the, above-named plaintiff, states as follows:— 

1 . On the day of 19 , the plaintiff put up at auction 

sundry [poods], subject to the condition that all goods not paid for and removed by the 
purchaser within [ten days] after the sale should be re-sold by auction on his account, of 
which condition the defendant had notice. 

2. The defendant purchased [one orate of crockery] at the auction at the price of 

rupees. 

3. The plaintiff was ready and willing to deliver the goods to the defendant on 
the date of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for them, 
within' [ten days] after the sale, nor afterwards. 

5 . On the day of 1ft ,, the plaintiff re-sold the 

[orate of orookery], on account of the defendant, by public auction, for . rupees-, 
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6. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to 

rupees. 

[.4s in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


. NO. 7. • • • 

* * t • • t % i * « i tii |i it j fi Hi* 

M ( . _ m . I fs , BB f i # fh f ^ f I * * I * It • | 1 ( * • ? ' ^ • * * • • ^ 

Services at a reasonable rate. •. \\ 

' i- * • 4* • # • 

v 4} 

4. B., the above-named plaintiff, states as follows:— 

1. Between the day of 19 , and the day of 

19 f at , plaintiff [ executed sundry drawings, designs 

and diagrams] for the defendant, at his request; but no express agreement was made as 
to the sum to be paid for such services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed .] 


Appendix: 








No. 8. 

Services and Materials at a reasonable Cost. 

• ‘ (Title.) 


A. B., the above-named plaintiff, states as follows:— 

1. On the ' day of 19 , at , the plaintiff 

built a house [known as No. , in ], and furnished the materials 

therefor, for the defendant, at his request, but no express agreement was made as to the 
amount to be paid for such work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 


[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 9. 

Use and Occupation. 

' '• (Title.) 

• A. B., the above-named plaintiff, executor of the will of X. ¥., deceased, states 
as follows:— . ... 

1|. That the defendant occupied the [house No. , Street], by per¬ 
mission of the said X. Y., from the day of 19 , until the 

day of 19 , and no agreement was made as to pay¬ 

ment for the use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 

rupees. 

3. The defendant has not paid the money. 

(4s in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff as executor of X. Y . claims [Belief claimed]. 

C.P.C.—390 ‘ ' 1 
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No. 10. 

On an Awabd. 


. .q • • 


J' 


(Title.) “ q - 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the plaintiff and defendant, 

having a difference between them concerning [a demand of the plaintiff for the price 
of ten barrels of oil which the defendant refused to pay], agreed in writing to submit 
the difference to the arbitration of E. F. and G. B., and the original document is 
annexed hereto. 

2 On the day of 19 , the arbitrators awarded that the 

defendant should [pay the plaintiff rupees]. 

3. The defendant has not paid thej money. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 11. 

On a Foreign Judgment. 

(Title.) 

A. B. t the above-named plaintiff, states as follows:— 

1 . On the day of 19 , at , in the State [or 

Kingdom] of > the _ ® 

of that State [or Kingdom], in a suit therein pending between the plaintiff and the 
-defendant, duly adjudged that the defendant should pay to the plaintiff rupees, 

with interest from the said date. 

2. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 12. 

Against Surety for Payment op Bent. 

(Title.) 

A. B., the. above-named plaintiff, states as follows:— 

1 . On the day of 19 , E. F. hired from the plaintiff 

for the term of years, the [house No. > Tee ” 

at the annual rent of rupees, payable [monthly]. 

2. The defendant agreed, in consideration of the letting of the premises to E. F., 
to guarantee the punctual payment of the rent. 

3. The rent for the month of 19 , amounting to 

h [If "by tftT ter™ of the agreement, notice is required to be given to the surety, add :—] 
4 On the day of 19 > the plaintiff gave notice to the 

defendant of the non-payment of the rent, and demanded payment thereof. 

5. The defendant has not paid the same. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.]. 

No. 13. 

Breach of Agreement to purchase land. 

(Title.) 

A. S.. the above-named plaintiff, atatee aa ^ detad ant 

entered 1 ‘into on* agreement, and the original doeument in hereto anneied. 
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[Or, on the day of 19 , the plaintiff and defendant Appendix 

mutually agreed that the plaintiff should sell to the defendant and that the defend- a. 
ant should purchase from the plaintiff forty bighas of land in the village of 
for rupeeB. ] 

2. On thtei day of 19 , the plaintiff, being then the 

absolute owner of the property [and the same being free from all incumbrances as was 
made to appear to the defendant], tendered to the defendant a sufficient instrument of 
transfer of the same [or, was ready and willing, and is still ready and willing, and 
offered, to transfer the same to the defendant by a sufficient instrument] on the payment 
by the defendant of the sum agreed upon. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed .] 

Local Amendment. 


Sengal. 

Cancel the word 


“acres” 

"bighas” and substitute therefor the words - 

"bighas” 


NO. 14. 

Not delivering Goods sold. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the plaintiff and defendant 

mutually agreed that the defendant should deliver [one hundred barrels of flour] to the 
plaintiff on the day of 19 , and that the plaintiff should pay 

therefor rupees on delivery. 

2. On the [said] day the plaintiff was ready and wiling, and offered, to pay the 
•defendant the said sum upon delivery of the goods. 

3. The defendant has not delivered the goods, and the plaintiff has been deprived 
•of the profits which would have accrued to him from such delivery. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 15. 

Wrongful Dismissal. 

(Title.) 

A. B., the above-named plaintiff, states as follows: 

1. On the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff should serve the defendant as [an accountant, or in the 
capacity of foreman, or <w the case may he], and that the defendant should employ the 
plaintiff as such for the term of [one year] and pay him for his services 

rupees [monthly]. 

2. On the 'lay of 19 , the plaintiff entered upon the 

service of the defendant and has ever since been, and still is, ready and wiling to continue 
in such service during the remainder of the said year whereof the defendant always has 
had notice. 

3. On the day of 19 , the defendant wrongfully dis¬ 

charged the plaintiff, and refused to permit him to serve as aforesaid, or to pay him for 
his services. 


[Js in paras. 4 and 5 of Form No. 1, and Belief claimed.] 
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No. 16. 

Breach of Contract to serve. 

( Title.) 


A. B., the above-named plaintiff, states aB follows:— 


1. On the 


day of 


19 , the plaintiff and defendant 


mutually agreed that the plaintiff should employ the defendant at an [annual] salary of 

rupees, and that the defendant should serve the plaintiff as [an artist] for 
the term of [one year]. 

2 The plaintiff has always been ready and -willing to perform his part of the agree¬ 
ment [and on the day of 19 , offered so to do]. 


3. The defendant [entered upon] the service of the plaintiff on the above-mentioned' 
day, but afterwards on the day of 19 , he refused to- 

serve the plaintiff as aforesaid. 

[.4s in 'paras. 4 and 5 of Form No. 1, and Belief claimed .] 


No. 17. 

Against a Builder for defective Workmanship. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the plaintiff and defendant 

entered into an agreement, and the original document is hereto annexed. [Or state the tenor 
of the contract.] 

[2. The paintiff duly performed all the conditions of the agreement on his part.] 

3. The defendant [built the house referred to in the agreement in a bad and un¬ 
workmanlike manner]. 

[4s in paras. 4 and 5 of Form No. 1, and Relief dlavmed.] 


No. 18. 

On a Bond for the Fidelity of a Cleric. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1 . On the day of 19 , the plaintiff took E. F. into 

his employment as a clerk. 

2. In consideration thereof, on the day of 39 j ^ e 4 ? efe "" 

dant agreed with the plaintiff that if E. F. should not faithfully perform his duties as 
a clerk to the plaintiff, or should fail to account to the plaintiff for all monies, evidences 
of debt or other property received by him for the use of the plaintiff, the defend 

pay to the plaintiff whatever loss he might sustain by reason thereof, not exceeding 

rupees. 

(Or, 2. In consideration thereof, the defendant by his bond of the same date bound 
himself to pay the plaintiff the penal sum of rupees subject to the conditio 

that if E. F. should faithfully perform his duties as clerk and eashier o the plamtifl 
and should iustly account to the plaintiff for all monies, evidences of debt or other 
perty which should be at any time held by him in trust for the plaintiff, the bond should 

be void.] 

(Or 2 In consideration thereof, on the same date the defendant executed a bond 
in favour'of the plaintiff, and the original document is hereto annexed.] 
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2. Between the day of 19 , and the day Appendix 

of 19 , E. F. received money and other property, amounting to the ^ 

value of rupees, for the use of tho plaintiff, for which sum he has not 

accounted to him, and the same still remains due and unpaid. 

[Js in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 19. 

By Tenant against Landlord, with Special Damage. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendant, by a registered 

instrument, let to the plaintiff [the house No. , Street] for the term 

of years, contracting with the plaintiff, that he, the plaintiff, and his legal 

representatives should quietly enjoy possession thereof for the said term. 

2 All conditions were fulfilled and all things happened necessary to entitle the 
plaintiff to maintain this suit. 

3. On the day of 19 , during the said term, E. F., who 

was the lawful owner of the said house, lawfully evicted the plaintiff therefrom, and still 
withholds the possession thereof from him. 

4. The plaintiff was thereby [prevented from continuing the business of a tailor 

at the said place, was compelled to expend rupees in moving, and lost the 

custom of G. H., and I. J., by such removal]. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed . ] 


No. 20. 

On an Agreement of Indemnity. 

(Title.) 

A. B., tho above-named plaintiff, states as follows:— 

1. On the day of 19 , the plaintiff and defendant, being 

partners in trade under the style of A. B. and C. D., dissolved the partnership, and 
mutually agreed that tho defendant should take and keep all the partnership property, pay 
all debts of the firm and indemnify the plaintiff against all claims that might be made 
upon him on account of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

• i th - e * « , , , day of 19 • f a judgment was recovered 

.against the plaintiff and defendant by E. F., in the High Court of Judicature at 

, upon a debt due from the firm to E. F., and on the day of 

19 ,] the plaintiff paid rupees [in satisfaction of the same]. 

4. The defendant has not paid the same, to the plaintiff. 

l A * in paras. 4 and 5 of Form No. 1, and Relief olarned.] 


No. 21. 

Procuring Property by Fraud. 

(Title.) 

A. B. t the above-named plaintiff, states as follows:— 

. *'.® n t* 1 ® . . 19 > the defendant, for the nurnrwp 

'Of inducing the plaintiff to sell him certain goods, represented to the plaintiff that the 

the defendant, was solvent, and worth rupees over all his liabilities]. 
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2. The plaintiff was thereby induced to sell [and deliver] to. the defendant, [dry¬ 
goods] of the value of rupees. 

3. The said representations were false [or state the particular falsehoods ] and were 
then known by the defendant to be so. 

4. The defendant has not paid for the goods. [Or, if the goods were not 

delivered.] The plaintiff, in preparing and shipping the goods and procuring their 
restoration, expended rupees. 

[.ds in paras. 4 and 5 of Form No. 1, and Relief cHaimed.] 


No. 22. 

Fraudulently procuring Credit to be given to another Person. 


(Title.) 


A. B. t the above-named plaintiff, states as follows:— 

1. On the day of ID , the. defendant represented to- 

the plaintiff that E. F. was solvent and in good credit, and worth rupees- 

over all his liabilities [or that E. F. then held a responsible situation and was in good 
circumstances, and might safely be trusted with goods on credit]. 

2. The plaintiff was thereby induced to sell to E. F. [rice] of the value of 

rupees [on months credit]. 

3. The said representations were false and were then known by the defendants to 
be so, and were made by him with intent to deceive and defraud the plaintiff [or to deceive- 
and injure the plaintiff]. 

4 E. F. [did not pay for the said goods at the expiration of the citedit aforesaid,, 
or] has not paid for the said rice, and the plaintiff has wholly lost the same. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 23. 

Polluting the Water under the Plaintiff’s Land. 

(Title .) 

A. B., the above-named plaintiff, states as follows: 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of 
certain land called and situate in and of a well therein, an 

of water in the well, and was entitled to the use and benefit of the well and of the water 
therein, and to have certain springs and streams of water which flowed and ran into tne 
well to supply the same to flow or run without being fouled or polluted. 

2 On the day of 19 , the defendant wrongfully 

fouled and polluted the well and the water therein and the springs and streams of water 
which flowed into the well. 

3. In consequence the water in the well became impure aud unfit for domestic and 
other necessary purposes, and the plaintiff and his family are deprived of the use ana 
benefit of the well and water. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

Nr* 24. 


Carrying on a Noxious Manufacture. 

(Title.) 

A. B., the above-named plaintiff, states as follows: 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of 
certain lands called > situate, in 
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3. Thereby the trees, hedges, herbage and crops of the plaintiff growing on the 
lands were damaged and deteriorated in value, and the cattle and live-stock of the plain¬ 
tiff on the lands became unhealthy, and many of them were poisoned and died. 

4. The plaintiff was unable to graze the lands with cattle and sheep as he otherwise 
might have done, and was obliged to remove his cattle, sheep and farming-stock therefrom, 
and has been prevented from having so beneficial and healthy a use and occupation of 
the lands as he otherwise would have had. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 25. 

Obstructing a Right of Way. 

[Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of [a 
house in the village of 

2. He was entitled to a right of way from the [house] over a certain field to a 

public highway and back again from the highway over the field to the house, for himself 
and his servants [with vehicles, or on foot] at all times of the year. 

3. On the day of 19 , defendant wrongfully obstructed 

the said way, so that the plaintiff could not pass [with vehicles, or on foot, or in any 

manner] along the way [and has ever since wrongfully obstructed the same,]. 

4. ( State speoial damage, if any.) 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 26. 

Obstructing a Highway. 

(Title.) 

1. The defendant wrongfully dug a trench and heaped up earth and stones in the 

public highway leading from to so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, fell over 
the said earth and stones [or into the said trench] and broke ‘nis arm, and suffered great 
pain, and was prevented from attending to his business for a long time, and incurred 
expense for medical attendance. 

[As in par as. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 27. 

Diverting a Water-course. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. Tha plaintiff is, and at the time hereinafter mentioned was, possessed of a 

mill situated on a [stream] known as the , in the village of 

district of K 

2. By reason of such possession the plaintiff was entitled to the flow of the stream 
for working the mill. 


2. Ever since the day of 19 , the defendant has 

wrongfully caused to issue from certain smelting works carried on by the defendant large 
quantities of offensive and unwholesome smoke and other vapours and noxious matter, 
which spread themselves over and upon the said lands and corrupted the air, and settled 
on the surface of the lands. 
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3. On the day of 19 , the defendant, by cutting the 

bank of the stream, wrongfully diverted the water thereof, so that less water ran into the 
plaintiff's mill. 

• # » • • 

4. By reason thereof thei plaintiff has been unable to grind more than 
sacks per day, whereas, before the said diversion of water, he was able to grind 
sacks per day. 

[Asr iin. paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 28. 

Obstructing a Bight to use Water for Irrigation. 

(Title.) 

A. B., the above-namrd plaintiff, states as follows:— 

1. Plaintiff is, and was at the time hereinafter mentioned, possessed of certain 
lands situate, etc., and entitled to take and use a portion of the water of a certain stream 
for irrigating the said lands. 

2 . On the day of 19 , the defendant prevented the 

plaintiff from taking and using the said portion of the said water as aforesaid, by wrong¬ 
fully obstructing and diverting the said stream. 

(.4$ in paras. 4 and 5 of Form No. 1, c/nd Relief claimed .] 


No. 29. 

Injuries caused by Negligence on a Railroad. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— • • 

1 0ll thQ day of 19 , the defendants were common 

carriers of passengers by railway between and 

2. On that day the plaintiff was a passenger in one of the carriages of the defen¬ 
dants on tho said railway. 

3 While he was such passenger, at [or rear the station of 

or between the stations of and 1. » “ 

. ccurred on the said railway caused by the negligence and unskilfulness of the defendants 
servants, whereby the plaintiff was much injured [having h,s leg broken, h.s head cut, 
etc., and state the special damage, if my, <k], and incurred expense for medical attend 
ance, and is permanently disabled from carrying on his former business as [a salesman]. 

[.4$ in paras. 4 and 5 of Form No. 1, and Relief claimed .] 

r nr thus—2. On that day the defendants by their servants so negligently and 

unskilfully drove and managed an engine and a train of carriage!» attee 

and alon* the defendants’ railway which the plaintiff was then lawfully crossing that tn 

“£ engine and train were driven and struck against the plaintiff, whereby, etc., , 

para. 3 .] 

No. 30. 

Injuries caused bv Negligent Driving. 

(Title.) 

A, B., the above-named plaintiff, states as follower .. 

1 The plaintiff is a shoemaker, carrying on business at • 

The defendants a merchant £ ^ plaintif[ was walking south¬ 

ward .along Chowringhec, in the City of Calcutta, at about 3 o'clock m the afternoon. 
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He was obliged to cross Middleton Street, wliich is a street running into Chowringhee at 
right angles. While he was crossing this street, and just before he could reach the foot- 
pavement on the further side thereof, a carriage of the defendant’s drawn by two horses 
under the charge and control of the. defendant’s servants, was negligently, suddenly and 
without any warning turned at a rapid and dangerous pace out of Middleton Street into 
Chowringhee. The pole of the carriage struck the plaintiff and knocked him down, and 
he was much trampled by the horses. 

3. By the blow and fall and trampling the plaintiff’s left arm was broken and 
he was bruised and injured on the side and back, as well as internally, and in consequence 
thereof the plaintiff was for four months’ ill and in suffering, and unable to attend to his 
business, and incurred heavy medical a;.d oth r expenses, and sustained great loss of 
business and profits. 

[As in paras . 4 and 5 of Form No. 1, and Relief claimed.] 

No. 31. 

For malicious Prosecution. 

(Title.) 

A. B., the above-named plaintiff, stales as follows:— 

1. On the day of 19 , the defendant obtained a 

warrant of arrest from 

[a Magistrate of the said city, or as the case may hr] on a charge of 

, and the plaintiff was arrested thereon, and imprisoned for 
[days, or houis, and gave bail in the sum of 
rupees to obtain his rel ase]. 

2. In so doing the defendant acted maliciously and without reasonable or probable 

cause. 

3. On the day of 19 , the Magistrate dismissed the 

complaint of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to th'* plaintiff, hearing of the arrest, 
and supposing the plaintiff to be a criminal, have ceased to do business with him; or 
in consequence of the said arrest, the plaintiff lost his situation as clerk to one E. F.; or 
in consequence the plaintiff suffered pain of body and mind, and was prevented from 
transacting his business, and was injured in his credit, and ineumd expense in obtaining 
his release from the said imprisonment and in defending himself against the said 
complaint. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed .] 


No. 32. 

Moveables wrongfully detained. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 


1 0n tlie da y of 19 , plaintiff owned [or state facti 

showing a right to the possession] the goods mentioned in the schedule hereto annexed 
[or describe the goods], the estimated value of which is rupees 

2. From that day until the commencement of this suit the defendant has detained 
the same from the plaintiff. 


3. Before the commencement of the 
19 , the plaintiff demanded the 
deliver them. 


suit, to wit, on the day of 

same from the defendant, but he refused 



[/Is in paras. 4 and 5 of Form No. 1.] 
6 The plaintiff claims— 

C.P.C.—391 
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(1) delivery of the said goods, or rupees, in cafte delivery 

cannot be had; 

(2) rupees compensation for the detention thereof. 

The Schedule. 


No. 33. 

Against a fraudulent Purchaser and his Transferee with Notice. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendant C. D., for the 

purpose of inducing the plaintiff to sell him certain goods, represented to the plaintiff 
that [he was solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was hereby induced to sell and deliver to C. D. [one hundred 

boxes of tea], the estimated value of which is rupees. 

3. The said representations were false, and were then known by C. D. to be 
so [or at the time of making the said representations, C. D. was insolvent, and knew 
himself to be so]. 

4. C. D. afterwards transferred the said goods to the defendant E. F. without 
consideration [or who had notice of the falsity of the representation]. 

[.4s in paras. 4 and 5 of Form No. 1.] 

7.. The plaintiff claims— 

(1) delivery of the said goods, or rupees, in case delivery 

cannot be had; 

(2) rupees compensation for the detention thereof. 


No. 34. 

Rescission of a Contract on the Ground of Mjstake. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendant represented 

to the plaintiff that a certain piece of ground belonging to the defendant, situated 
at , contained [ten bighas]. 

2. The plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief that the said representation was true, and signed 
an agreement, of which the original is hereto annexed. But the land has not been 
transferred to him. 

3. On the day of 19 , the plaintiff paid the defendant 

rupees as part of the purchase-money. 

4. That the said piece of ground contained in fact only [five bighas]. 

[4s in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims— 

( 1 ) rupees, with interest from the. 

day of 19 J 

(2) that the said agreement be delivered up and cancelled. 

No. 35. 

An Injunction Restraining Waste. .. . 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1 The plaintiff is the absolute owner of [describe the property ]:< ' 
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No. 36. 

Injunction Restraining Nuisance. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1 Plaintiff is, and at all the times hereinafter mentioned was, the absolute 
owner of [the house No. , Street, Calcutta]. 

2. The defendant is. and at all the said times was, the absolute owner of [a plot 

of ground in. the same street ]. 

3. On the day of 19 , the defendant erected 

upon his said plot a slaughter-house, and still maintains the same; and from that day 
until the present time has continually caused cattle to be brought and killed there [and 
has caused the blood and offal to be thrown into the street opposite the said house of the 
plaintiff]. 

[4. In consequence the plaintiff has been compelled to abandon the said house, 
and has been unable to rent the same.] 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims that the defendant be restrained by injunction from com¬ 
mitting or permitting any further nuisance. 

No. 37. 

Public Nuisance. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. The defendant has wrongly heaped up earth and stones on a public road 

known as Street at so as to obstruct the passage of the public 

along the same and threatens and intends, unless restrained from so doing, to continue 
and repeat the said wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate-General [or 
of the Collector or other officer appointed in this behalf] to the institution of this suit. 

[As in paras. 4 and 5 of Form No. 1.] 

5. The plaintiff claims— 

(1) a declaration that the defendant is not entitled to obstruct the passage of 

the public along the said public road: 

(2) an injunction restraining the defendant from obstructing the passage of 

the public along the said public road and directing the defendant to 
remove the earth and stones wrongfully heaped up as aforesaid. 

. No. 38. 

Injunction against the Diversion of a Water-course. 

- ' • ■ • . (Title.) 

A B., the above-named plaintiff, states as follows:— 


2 The defendant is in possession of the same under a lease from the plaintiff. 

3. The defendant has [cut down a number of valuable trees, and threatens to cut 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims that the defendant be restrained by injunction from 
committing or permitting any further waste on the said premises. 

[Pecuniary compensation may also be claimed.] 
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[As in Form No. 27.] 

Tit- plaintiff claims that the defendant be restrained by injunction from diverting 
the water as aforesaid. 


No. 39. 

Restoration op moveable Property threatened with destruction, and for an 

Injunction. '• 1 » 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. Plaintiff is, and at all times hereinafter mentioned was, the owner of [a portrait 
of his grand-father which was executed by an eminent painter], and of which no duplicate 
exists [or state any facts showing that the property is of a kind that cannot he replaced 
by money ] 

2. On the day of 19 , he deposited the same for safe 

keeping with the defendant. 

3. On the day of 19 , he demanded the same 

from the defendant and offered to pay all reasonable charges for the storage of the 
same. 

4. The defendant refuses to deliver the same to the plaintiff and threatens to con¬ 
ceal, dispose of, cut or injure the same if required to deliver it up. 

5. No pecuniary compensation would be an adequate compensation to the plaintiff 
for the loss of the [painting]. 

[As in paras. 4 and 5 of Form No. 1.] 

8. The plaintiff claims— 

(1) that the defendant be restrained by injunction from disposing of, injuring 

or concealing the said [painting]; 

(2) that he be compelled to deliver the same to the plaintiff. 


No. 40. 

Interpleader. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1 Before the date of the claims hereinafter mentioned G. H. deposited with the plain¬ 
tiff [describe the property ] for [safe-keeping]. 

2. The defendant C. D. claims the same [under an alleged assignment thereof to 
him from G. 1B.]. 

3. The defendant E. F. also claims the same [under an order of G. H. transferring 
the same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

5. He has no claim upon the said property other than for charges and costs, and 
is ready and willing to deliver it to such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the defendants. 

[As in paras. 4 and 5 of Form No. l.] 

9. The plaintiff claims— 

(1) that the defendants be restrained, by injunction, from taking any pro¬ 

ceedings against the plaintiff in relation thereto; 

(2) that they be required to interplead together concerning their claims to the 

said property; 
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[(3) that some person be authorized to receive the said property pending such 
litigation;] 

(4) that upon delivering the same to such [person] the plaintiff be discharged 
from all liability to either of the defendants in relation thereto. 

No. 41. 

Administration by Creditor on behalf of himself and all other Creditors. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1 E. F., late of , was at the time of his death, and his estate still is, 

indebted to the plaintiff in th© sum of [here insert nature of debt and security , 

if any]. 

2 E. F. died on or about the day of . By 

his last will, dated the day of he appointed C. D. his executor 

[or devised his estate in trust, etc., or died intestate, as the case may be], 

3. The will was proved by C. D. [or letters of administration were granted, etc.]. 

4. The defendant has possessed himself of the moveable [and immoveable, or the 
proceeds of the immoveable] property of E. F., and has not paid the plaintiff his debt. 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims that an account may be taken of the moveable [and immove¬ 
able J property of E. F. f deceased, and that the same may be administered under the 
decree of the Court. 


No. 42. 

Administration by Specific Legatee. 

(Title.) 

[Alter Form No. 41 thus ]— 

[Omit paragraph 1 and commence paragraph 2] E. F., late of 
died on or about the day of . By his last will, dated the 

day of he appointed C. D. his executor, and 

bequeathed to the plaintiff [here state the specific legaoy]. 

For paragraph 4 substitute — 

The defendant is in possession of the moveable property of E. F., and, amongst 
other things, of the said [here name the subject of the specific bequest ]. 

For the commencement of paragraph 7 substitute — 

The plaintiff claims that the defendant may be ordered to deliver to him the said 
[here name the subject of the specific bequest ], or that, etc. 


No. 43. 

Administration by Pecuniary Legatee. 


(Title.) 

[Alter Form No. 41 thas]— 

[Omit paragraph 1 and substitute for paragraph 2] E. F., late of 

, died on or about the day of ' .By his last 

will, dated the day of he appointed C. D. his executor, 

and bequeathed to the plaintiff a legacy of rupees. 

In paragraph 4 substitute “legacy’» for “debt”. 

Another form. 


(Title.) 

E. F., the above-named plaintiff, states as follows:— 

1 A. B. of K. in the died on the day of 

By his last will, dated the day of , he appointed the defendant 
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and M. N. [who died in the testator’s lifetime] his executors, and bequeathed his pro¬ 
perty, whether moveable or immoveable, to his executors in trust, to pay the rents and 
income thereof to the plaintiff for his life; and after his decease, and in default of his 
having a son who should attain twenty-one, or a daughter who should attain that age or 
marry, upon trust as to his immoveable property for the person who would be the testator’s 
heir-at-law, and as to his moveable property for the persons who would be the testator’s 
next-of-kin if he had died intestate at the time of the death of the plaintiff, and such 
failure of his issue as aforesaid. 

2. The, will was proved by the defendant on the day of 

. The plaintiff has not been married. 

3. The testator was at his death entitled to moveable and immoveable property; 
the defendant entered into the receipt of the rents of the immoveable property and got 
in the moveable property; he has sold some part of the immoveable property. 

[.4s in. paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims— 

(1) to have the moveable and immoveable property of A. B. administered in 

this Court, and for that purpose to have all proper directions given and 
accounts taken; 

(2) such further or other relief as the nature of the case may require. 


No. 44. 

Execution of Trusts. 

(Title.) 

A. B., the above-named plaintiff, states as follows: 

1. He is one of the trustees under an instrument of settlement bearing date on or 

about the day of made upon the marriage of E. F. and 

G. H., the father and mother of the defendant [or an instrument of transfer of the estate 
and effects of E. F. for the benefit of C. B., the defendant, and the other credits of 

E F ] 

2. A. B. has taken upon himself the burden of the said trust, and ^ P““““ 
of [or of the proceeds of] the moveable and immoveable property transferred by the sard 

instrument. 

3. C. D. claims to be entitled to a beneficial interest under the instrument. 

[.4s in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff is desirous to account for all the rents and profits of the said 
immoveable property [and the proceeds of the sale of the said, or of part of t e «u , 
immoveable property, or moveable, or the proceeds of the sale of, or of part of, 1 
moveable property, or the profits accruing to the plaintiff as such trustee in the execution 
of the said trust]; and he. prays that the Court will take the s«ouuts of th^ sard 
trust, and also that the whole of the said trust estate may be ^munstered “ 
the Court for the benefit of C. B., the defendant, and all other person, who may be 
interested in such administration, in the presence of C. B. and such other per 
interested as the Court may direct, or that C. B. may show good cause to the contrary. 

[N.B.-Wltcre the suit is by a beneficiary, the plaint may he modelled mutatis 
mutandis, on the plaint by a legat&a.] 

No. 45. 

Foreclosure or Sale. 

(Title.) ... ■ 

A. B., the above-named plaintiff, states as follows: 

1. The plaintiff is mortgagee of lands belonging to the defendant. 
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2. The following are the particulars of the mortgage:— 

(а) (date J; 

(б) (names of mortgagor and mortgagee); 

(c) (sum secured); 

(d) (rate of interest); 

(e) (property subject to mortgage); 

(/) (amount now due); 

(g) (if the plaintiff’s title is derivative , state shortly the transfers or devolu¬ 
tion under which he claims). 

(If the plaintiff is mortgagee in possession, add) 

3. The plaintiff took possession of the mortgaged property on the 

day of and is ready to account as mortgagee in possession from that time. 

[^s in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims— 

(1) payment, or in default [sale or] foreclosure [and possession]; 

[Where Order 34, rule 6, applies .] 

(2) in case the proceeds of the sale are found to be insufficient to pay the 

amount due to the plaintiff, then that liberty be reserved to the plaintiff 
to apply for a decree for the balance. 

’ No. 46. > 

Redemption. 

(Title.) 

t 

A. B., the above-named plaintiff, states as follows: — 

1. The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2. The following are the particulars of the mortgage:— 

(a) (date); 

(b) (names of mortgagor and mortgagee); 

(o) (sum secured); 

(d) (rate of interest); 

(e) (property subject to mortgage); 

(/) 0/ plaintiff’s title is derivative, state shortly the transfers or devolu¬ 
tion tinder which he claims). 

(If the defendant is mortgagee in possession, add). 

3. The defendant has taken possession [or has received the rents] of the mortgaged 
property. 


[^s in paras. 4 and 6 of Form No. 1.] 

6. The plaintiff claims to redeem the said property and to have the saihe recon¬ 
veyed to him [and to have, possession thereof]. ' 


No. 47. 

Specific Performance (No. 1). 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. By an agreement dated the day of a 

eigned by the defendant, he contracted to buy of [or sell to] the plaintiff certain immo' 
able property therein described and referred to, for the sum of mpa 
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2. The plaintiff has applied to the defendant specifically to perform the agree¬ 
ment on his part, but the defendant has not done so. 

3. The plaintiff has been and still is ready and willing specifically to perform the 
agreement on lus part of which the defendant lias had notice. 

[4s in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims that the Court will order the defendant specifically to per¬ 
form the agreement and to do all acts necessary to put the plaintiff in full possession of 
the said property [or to accept a transfer and possession of the said property] and to pay 
the costs of the suit. 


No. 48. 

Specific Performance (No. 2). 

(Title.) . • 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the plaintiff and defendant 

entered into an agreement, in writing, and the original document is hereto annexed. 

The defendant was absolutely entitled to the immoveable property described in the 
agreement. 

2. On the day of 19 , the plaintiff tendered 

rupees to the defendant, and demanded a transfer of the said property by a 
sufficient instrument.. 

3. On the day of 19 , the plaintiff again demanded 

such transfer. [ Or ine defendant refused to transfer the same to the plaintiff.] 

4. The defendant has not executed any instrument of transfer. 

5. The plaintiff is still ready, and willing to pay the purchase-money of the said 
property to the defendant. 

[As in paras. 4 and 5 of Form No. 1.] 

8. The plaintiff claims— 

(1) that the defendant transfers the said property to the plaintiff by a sufficient 

instrument [following the terms of the agreement ]; 

( 2 ) rupees compensation for withholding the same. 

No. 49. 

Partnership. 

(Title.) 

A. B., the above-named plaintiff, states as follows: 

1. He and C. D., the defendant, have been for years [or months] 

past carrying on business together under articles of partnership in writing [or under a 

deed, or under a verbal agreement]. . 

a. Several disputes and differences have arisen between the plaintiff and defendan 
as such partners whereby it has become impossible to carry on the business in Partnerrtnp 
“ th advantage to the partners. [Or the defendant has committed the following breaches 

of the partnership articles:— 

( 1 ) 

( 2 ) 

(3) 3 

[As in paras. 4 and 5 of Form No. 1.] 

5. The plaintiff claims— 

(1) dissolution of the partnership; 

(2) that accounts be taken; 
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(3) that a receiver he appointed. 

(N.B.— In suits for the winding up of my partnership , omit the claim for dfs-> 
solution; and instead insert a paragraph stating the facts of the partnership having he n 
dissolved.) 
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(4) Written Statements. 

General defences. 

Denial. The defendant denies that ( set out facts). 


The defendant does not admit that (set out facts ). 

The defendant admits that hut says that 


Protest. 


The defendant denies that he is a partner in the defendant 
firm of 


The defendant denies that he made the contract alleged or any contract with the 
plaintiff. 

The defendant denies that he contracted with the plaintiff as alleged or at all. 

The defendant admits assets but not the plaintiff’s claim. 

The defendant denies that the plaintiff sold to him the goods mentioned in the plaint 

The suit is barred by article or article 

of the second schedule to the ilndian Limitation Act, 1877. 

The Court has no jurisdiction to hear the suit on the 
ground that (set forth the grounds). 

day of a diamond ring was delivered by the 

defendant to and accepted by the plaintiff in discharge of the alleged cause of action. 

Insolvency. The defendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged an insolvent and the 
right to sue vested in the receiver. 


or any of them. 
Limitation. 

Jurisdiction. 
On the 


Minority. 

Payment into Court 

Performance remitted. 
Rescission. 

Res judicata. 

Estoppel. 

Ground of defence 
subsequent to institu¬ 
tion of suit. 


The defendant was a minor at the time of making the 
alleged contract. 

The defendant, as to the whole claim (or as to Rs. 
part of the money claimed, or as the case may he) has paid 
into Court Rs. and says that this sum is enough 

to satisfy the plaintiff’s claim (or the part aforesaid). 

The performance of the promise alleged was remitted on 
the (date). 

The contract was rescinded by agreement between the plain¬ 
tiff and defendant. 

The plaintiff’s claim is barred by the decree in suit (give 
the reference). 

The plaintiff is estopped from denying the truth of (insert 
statements as to which estoppel is claimed) because (here state 
the facts relied on as creating the estoppel.) 

Since the institution of the suit, that is to say, on the 
day of (set out facts). 


1 See now the Indian Limitation Act, 1908 (IX of 1908). 

C.P.C.—392 
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Soil 


No. 1. 


Defence in suits for Goods sold and delivered. 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 

3. The price was not Rs. 

[or] 


5. [ Except as to Rs. 

6 . ) 


, same 



1 . 

2 . 

3. 


7. The defendant [or A. B., the defendant’s agent] satisfied the claim by pay¬ 
ment before suit to the plaintiff [or to 0. D., the plaintiff’s agent] on the 

day of 19 . 

8. Th,e defendant satisfied the claim by payment after suit to the plaintiff on the 

day of 19 . 


No. 2. 

Defence in suits on Bonds. 

1. The bond is not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according to the con¬ 
dition of the bond. 

3. The defendant made payment to the plaintiff after the day named and before 
suit of the principal and interest mentioned in the bond. 


No. 3. 

Defence in suits on Guarantees. 

1. The principal satisfied the claim bv payment before suit. 

2. The defendant was released by the plaintiff giving time to the principal debtor 
in pursuance of a binding agreement. 

No. 4. 

Defence in any suit for debt. 

1. As to Rs. 200 of the money claimed, the defendant is entitled to set off for 
goods sold and delivered by the defendant to the plaintiff. 

Particulars are as follows:— 

Rs. 

1907, January, 25th .*jj® 

„ February, 1st . 50 

Total .. 200 


2. As to the whole [or as to Rs. , part of the money claimed] 

the defendant made tender before suit of Rs. and has paid the same into 

Court. 


NO. 5. : ' 

Defence in suits for injuries caused by negligent driving. 

1. The defendant denies that the carriage mentioned in the plaint was the defend- 
ant-s carriage and that it was nnder the charge or control of 

* the defendant to “suppl, him with carriages and horses, and 



I. 


Pleadings 


3131 


the person under whose charge and control the said carriage was, was the servant of the 
said 

2. The defendant does not admit that the said carriage was turned out of Middle- 
ton Street either negligently, suddenly or without warning, or at a rapid or dangerous 
pace. 

• 

3. The defendant says the plaintiff might and could, by the exercise of reasonable 
care and diligence, have seen the said carriage approaching him, and avoided any collision 
with it. 

4. The defendant does not admit the statements contained in the third paragraph 
of the plaint. 

No. 6. 

Defence in all suits for wrongs. 

1. Denial of the several acts [or matters] complained of. 

No. 7. 

Defence in suits for detention of goods. 

1. The goods were not the property of the plaintiff. 

2. The goods were detained for a lien to which the defendant was entitled. 

Particulars are as follows:— 

1907, May 3rd. To carriage of the goods claimed from Delhi to Calcutta:— 

45 maunds at Rs. 2 per maund .. .. .. .. .. Rs. 90. 
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No. 8. 

Defence in suits for infringement of copyright. 


1. The plaintiff is not the author [assignee, etc.]. 

2. The book was not registered. 

3. The defendant did not infringe. 

No. 9. 

Defence in suits for infringement of Trade Mark. 

1. The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 


No. 10. 

Defences in suits relating to nuisances. 

1. Tire plaintiff’s lights are not ancient [or deny his other alleged prescriptive 
rights]. 

2. The plaintiff’s lights will not be materially interfered with by the defendant’s 
buildings. 

3. The defendant denies that he or his servants pollute the water [or do what is 
complained of ]. 

[If the defendant claims the right ly prescription or otherwise to do what is com¬ 
plained of, he must say so, and must state the grounds of the claim, i.e., whether hy pr*e»- 
criptiom, grant or what.] 

4. The plaintiff has been guilty of laches of which the following are particulars:— 

1870. Plaintiff’s mill began to work. 

... -1871. Plaintiff came into possession. 

1883. First complaint. 
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5. As to the plaintiff’s claim for damages the defendant will rely on the above grounds 
of defence, and says that the acts complained of have not produced any damage to the 
plaintiff. [If other grounds are relied on, they must he stated, e.g., limitation as to past 
damage.] 

No. 11. 1 

Defence to suit for foreclosure. 

1. The defendant did not execute the mortgage. • : 

2. The mortgage was not transferred to the plaintiff (if more than one transfer is 
alleged, say, which is denied). 

3. The suit is barred by article of the second schedule to the llndian 

Limitation Act, 1877. 

4. The following payments have been made, viz .:— 

Bs. 

(Insert date.) -, .1,000 

(Insert date.) -, .. . 500 

5. The plaintiff took possession on the of » and 

has received the rents ever since. 

6. That plaintiff released the. debt on the of r 

7. The defendant transferred all his interest to A.B. by a document, dated 

No. 12. 

Defence to suit for redemption. 

1. The plaintiff’s right to redeem is barred by article of the second 

schedule to the ^Indian Limitation Act, 1877. 

2. The plaintiff transferred all interest in the property to A. B. 

3. The defendant, by a document dated the day of 

transferred all his interest in the mortgage-debt and property comprised in the mortgage to 

A. B. 

4. The defendant never took possession of the mortgaged property, or received the 
rents thereof. 

(If the defendant admits possession foi • a time only, he should state the time, and 
deny possession beyond what he admits.) 


No. 13. 

Defence to suit for specific performance. 

1. The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant (if alleged by plaintiff). 

3. The plaintiff has not performed the following conditions (Conditions). 

4. The defendant did not— (alleged acts of part performance). 

5. The plaintiff’s title to the property agreed to be sold is not such as the defendant 
is bound to accept by reason of the following matter— (state why) . 

fi. The agreement is uncertain in the following respects (State them). 

7. (or) The plaintiff has been guilty of delay. 

8. (or) The plaintiff has been guilty of fraud (or misrepresentation). 

9. (or) The agreement is unfair. 

10. (or) The agreement was entered into by mistake. 

11. The following are particulars of (7), (8), (9), (10) (or as the case may be). 


lSee now the Indian Limitation Act, 1908 (IX of 1908). 
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12. The agreement was rescinded under Conditions of Sale, No. 11 (or by mutual 
agreement). 

(In cases where damages are claimed and the defendant disputes his liability to 
damages, he must deny the agreement or the alleged breaches, or show whatever other ground 
of defence he intends to rely an, e.g., the Indian Limitation Aot, accord amd satisfaction, 
release, fraud, etc.) 

No. 14. 

Defence in Administration suit by Pecuniary Legatee. 

1. A. B.’s will contained a charge of debts; be died insolvent; he was entitled at his 

death to some immoveable property which the defendant sold and which produced the net 
sum of Bs. , and the testator had some moveable property which the defendant 

got in, and which produced the net sum of Bs. 

2. The defendant applied the whole of the said sums and the sum of Bs. 

which the defendant received from rents of the immoveable property in the pay¬ 
ment of the funeral and testamentary expenses and some of tho debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to the plaintiff on 

the day of 19 , and offered the plaintiff free access to 

the vouchers to verify such accounts, but he declined to avail himself of the defendant’s 
offer. 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 

No. 15. 

Probate of will in solemn form. 

1. The said will and codicil of the deceased were not duly executed according to the 
provisions of the. Indian Succession Act, 1865 [or of the Hindu Wills Act, 1870]. 

2. The deceased at the time the said will and codicil respectively purport to have 
been executed, was not of sound mind, memory and understanding. 

3. The execution of the said will and codicil was obtained by the undue influence of 
the plaintiff [and others acting with him whose, names are at present unknown to the 
defendant]. 

4. The execution of the said will and codicil was obtained by the fraud of the plain¬ 
tiff, such fraud so far as is within the defendant’s present knowledge, being [ state the 
nature of the fraud ]. 

5. The deceased at the time of the execution of the said will and codicil did not know 
and approve of the contents thereof [or of the contents of the. residuary clause in the said 
will, ns the case may be ]. 

6. The deceased made his true last will, dated the 1st January, 1873, and thereby 
appointed the defendant sole executor thereof. 

The defendant claims— 

(1) that the Court will pronounce against the said will and codicil propounded 

by the plaintiff: 

(2) that the Court will decree probate of the will of the deceased, dated the 1st 

January, 1873, in solemn form of law. 

No. 16. 

Particulars. (0. 6, E. 5.) 

(Title of suit.) 

The following are the particulars of ( here state the matters in respect of which parti- 
Particult;rs. culars have been ordered) delivered pursuant to the order of the 

of 

(Eere set out the particulars ordered in paragraphs if necessary.) 
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PROCESS. 


No. 1. 

Summons for disposal of suit. 

(. Title .) 


(O. 5, Rr. 1, 5.) 


To 


[Name, description and place of residence.] 

Whereas has instituted a suit 

against you for you are hereby summoned to 

appear in this Court in person or by a pleader duly instructed, and able to answer all 
material questions relating to the. suit, or who shall be accompanied by some person able 
to answer all such questions, on the day of 19 ' > at 

o’clock in the noon, to answer the claim; 

and as the day fixed for your appearance is appointed for the final disposal of the suit, 
you must be prepared to produce on that day all the witnesses upon whose evidence and all 
the documents upon which you intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before-mentioned, the 
suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 


Notice.—1 


Judge. 

Should you apprehend your witnesses will not attend of their own accord, 
you can have a summons from this Court to compel the attendance of any 
witness, and the production of any document that you have a right to call 
upon the witness to produce, on applying to the Court and on depositing 
the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together with 
the costs of the suit, to avoid execution of the decree, which may be against 
your person or property, or both. 

Local Amendments. 

Bengal. 

Insert the following form and number it as 1-A:— 

“No. 1-A. 

Summons to defendant for ascertainment whether the suit will be 


To 


CONTESTED (0. 6, Rr. 1 and 5.) 
(Title.) 

[Name, description and place of residence.] 


Whereas has instituted a suit against you for 

you are hereby summoned to appear in this Court in person or by a pleader duly instructed, 

and able to answer all material questions relating to the suit on the day of 

19 at o’clock in the noon in order that on that day you may 

Inform the Court whether you will or will not contest the claim either in whole or in part and in 

order tha; in the event of your deciding to contest the claim either in whole or in port directions W 

be given you as to the dote upon which your written statement is to be filed and the witn<*s or wit- 

nesses upon whose evidence you intend to rely in support of your defence are to be produced and also. 

the document or documents upon which you intend to rely. 
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Take notice that, in default of yonr appearance or the day before-mentioned, the suit will be 
heard and determined in your absence and take further notice that in the event of your admitting the 
claim either in whole or in part the Court will forthwith pass judgment in accordance with such 
admissions. 

Giyxk under my hand and the seal of the Court, this day of 19 • 

Seel. Jvd ge. 

Notice. —If you admit the claim either in whole or in part you should come prepared to pay 
into Court the money due by virtue of such admission together with the costs of the suit, to avoid 
execution of any decree which may be passed against your person or property, or both.” 


Bombay. 

The following notes shall be inserted in red ink in Forms Nos. 1, 2, 3, 5 and 6. 

“Also take notice that in default of your filing an address for service on or before the date 
mentioned you are liable to have your defence struck out.” 

Madras. 

Insert the following "note ”:— 

"Note. —Also take notice that in default of your filing an address for service before the day 

before mentioned you are liable to have your defence struck out.” 

After Form 1, insert the following as Form No. 1-A:— 

"No. 1-A. 

Summons fob ascertaining whether a suit is contested or not, and if not 

CONTESTED FOR ITS IMMEDIATE DISPOSAL. (0. 5, Rr. 1, 5.) 

{Title.) 

To 

[Name, description and place of residence .] 

Whereas has instituted a suit against you for you are 

hereby summoned to appear in this Court in person or by a pleader duly instructed, and able to answer 

all material questions relating to the suit (or who shall be accompanied by some person able to answer 

all such questions) on the day of 19 , at 

o’clock in the noon and to state whether you contest or 

do not contest the claim and, if you contest, to receive directions of Court as to the date on which 

you have to file the written statement, the date of trial and other matters. 

Take notice that in the event of the claim not being contested the suit shall be decided at once. 

Take further notice that in default of your appearance on the day and hour before-mentioned, 
the suit will be heard and determined in your absence. 


Given under my hand and the seal of the Court, this 


day of 


19 . 


Seal. 


Judge. 


Notice. —If you admit the claim you should pay the money into Court together with the costs 
of the suit, to avoid execution of the docree, which may be against your person or property, or both.” 


Sind. 

Intert the following note in red ink in Forms Nos. 1, 2, 3 and 6:— 

"Also take notice that in default of your filing an address for service on or before the date 
mentioned you are liable to have your defence struck out." 


No. 2. 

Summons for Settlement of Issues. (0. 5, Rr. 1, 5.) 

(Title.) 

To 

[Name, description and place of residence.) 

Whereas 

has instituted a suit against you for you are hereby summoned 

to appear in this Court in person, or by ~a pleader duly instructed, and able to answer all 
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material questions relating to the suit, or who shall be accompanied by some person able 
to answer all such questions, on the day of 19 , at 

o’clock in the noon, to answer the claim; 

and you are directed to produce on that day all the documents upon which you intend to 
rely in support of your defence. 


Take notice that, iu default of your appearance on the day before mentioned, the 
suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 


Seal. 


Judge. 


Notice. —1. Should you apprehend your witnesses will not attend of their own accord, you 

can have a summons from this Court to compel the attendance of any 
witness, and the production of any document that you have a right to call 
on the witness to produce, on applying to the Court and on depositing the 
necessary expenses. 

2. If you admit the claim, you should pay the money into Court together with 
the costs of the suit, to avoid execution of the decree, which may be against 
your person or property, or both. 


Bombay. 


Local Amendments. 


Se.' the Local Amendment of Bombay for Form No. 1, App. B. 


Sind. 

See the Local Amendment of Sind for Form No. 1, App. B. 


No. 3. 

Summons to appear in person. (O. 5, R. 3-.) 

(Title.) 


To 

[Name, description and place of residence.] 

Whereas 

has instituted a suit against you for you are hereby 

summoned to appear in this Court in person on the day of 

19 } at o’clock in the 

noon, to answer the claim; and you are directed 
to produce on that day all the documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on the day before mentioned, the 
suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this d a 7 

19 . 


Local Amendments. 


Judge. 


Bombay. 

.S t( > the Local Amendment of Bombay for Form No. 1, App. B. 


Sind. 


Ste the Local Amendment of Sind for Form No. 1, App. B. 
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No. 4. 

Summons in Summary suit on Negotiable Instrument. 

(0. 37, R. 2.) 

(Title.) 

To 

[Name, description and place of residence.] 

Whereas has instituted a suit against you under Order XXXVII 

of the Code of Civil Procedure, 1908, for Rs. , balance of principal and 

interest due to him as the of a of which a copy 

is hereto annexed, you are hereby summoned to obtain leave from the Court within ten days 
from the service hereof to appear and defend the suit, and within such time to cause an 
appearance to be entered for you. In default whereof the plaintiff will be entitled at 
any time after the expiration of such ten days to obtain a decree for any sum not exceeding 
the sum of Rs. and the sum of Rs. 

for costs 1 [together with such interest, if any, from the date of the institution of 
the suit as the Court may order]. 

Leave to appear may be obtained on an application to the Court supported by 
affidavit or declaration showing that there is a defence to the suit on the merits, or that 
it is reasonable that you should be allowed to appear in the suit. 

Given under my hand and the seal of the Court, this day of 

19 ,. 



Judge. 


No. 5. 

Notice to Person who, the Court considers, should be added as 

Co-PLAINTIFF. (0. 1, R. 10.) 

(Title.) 

To 


[Name, description and place of residence.] 


Whereas 

that you should be 
and completely to 


has instituted the above suit against 
for and, whereas it appears necessary 

added as a plaintiff in the said suit in order to enable the Court effectually 
adjudicate upon and settle all the questions involved: 


Take notice that you should on or before the day of 19 

signify to this Court whether you consent to be so added. 


Given under my hand and the seal of the Court, this day of 

19 . ■ 


Local Amendments. 

Bombay. 

See the Local Amendment of Bombay for Form No. 1. App B 

Sind. 

See tlio Local Amendment of Sind for Form No. 1, App. B. 



No. 6. 

Summons to legal representative of a deceased Defendant. (0 22 R 4 ) 

(Title.) ’ 


Whereas the plaintiff 

day of 


instituted a suit in this Court on the 
19 against the defendant 


tTliese words- were inserted t.y 8. 

of 1026. 


4 of the Negotiabe llnstruments (Interest) Act, 1926 (XXX 


O.P.C.—393 
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who has since deceased, and whereas the said plaintiff has made 
an application to this Court alleging that you are the legal representative of the said 

, deceased, and desiring that you be made, the defendant in 

his stead: 

You are hereby summoned to attend in this Court on the day of 

19 at a.m. to defend 

the said suit and, in default of your appearance on the day specified, tho said suit will be 
heard and determined in your absence. 


Given under my hand and the seal of the Court, this 

19 . 


day of 


Judge. 


Local Amendments. 


Bombay. 


Sind 


See the Local Amendment of Bombay for Form No. 1, App. B. 


See the Local Amendment of Sind for Form No. 1, App. B. 


No. 7. 

Order for Transmission of Summons for Service in the Jurisdiction 

OF ANOTHER COURT. (0. 5, R. 21.) 

(Title.) 

defendant 


Whereas it is stated that 

in the above suit is at present residing in 
that a summons returnable on the 


day of 


to the 


Court of 


witness 

: It is ordered 
19 , be forwarded 
defendant 

for service on the said- 

witness 


with a duplicate of this proceeding. 
The court-fee of 

realized in this Court in stamps. 
Dated 


chargeable in respect to the summons has been 
19 . 

Judge. 


Local Amendment. 

Allahabad. 

Form No. 7.—An order for transmission of summons 
another Court (O. 5, R. 21) is hereby cancelled. 


for service in the jurisdiction of 


NO. 8. 

Order for Transmission of Summons to be served on a Prisoner. (0. 5, R. 24.) 

(Title.) 


To 


The Superintendent of the Jail at 

UTOEB. the provisions of O. 5, E. 24, of the Cote of Civil Procedure, 1908, a 
summons in duplicate is herewith forwarded for service^ the defendant^ ^ ^ 

caused copy of tho said summons to be served upon the said defendant and to return the 
original tc Hns Court signed by the said defendant, with a statement of serves endorsed 

thereon by you. 
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No. 9./. 

Order for Transmission of Summons to be served on a Public Servant 

or Soldier. (0. 5, Rr. 27, 28.) 

(Title.) 

To ' ... 

1 I i . . f ' r . 

Under the provisions of 0. 5, R. 27 (or 28, as the case map be), of the Code 
of Civil Procedure, 1908, a summons in duplicate is herewith forwarded for service on the 
defendant who is stated to be serving under you. You are. requested 

to cause a copy of the said summons to be served upon the said defendant and to return 
the original to this Court signed by the said defendant, with a statement of service endorsed 
thereon by you. 

•. i Judge. 


No. 10. 

TO ACCOMPANY RETURNS OF SUMMONS OF ANOTHER COURT. (0. 5, R. 23.) 

. ' (Title.) 

Read proceeding from the forwarding for 

service on 
of 19 , 


in Suit No. 


of that Court. 


and proof 
and 


Read Serving Officer’s endorsement stating that the 
of the above having been duly taken by me on the oath of 

.... it is ordered that the — 

be returned to the with a copy of this 

proceeding. . 


Judge. 

Note. —This form will be applicable to process other than summons, the service of 
which may have to be effected in the same manner. 


Local Amendments. 


Allahabad. 


, Form No. 10.—A form to accompany return of summons of another Coart (0. 5. R. 23) 
is cancelled. 

Bengal. 

Insert the words "(or proof of the above having been duly made by the declaration of 

) after the words "proof of the above having been duly taken by me on 

the oath of 

Bombay. 

Fonu No. 10 shall be amended to read as follows:— 

"No. 10. 

To Accompany returns of Summons of another Court. (0. 5. R. 28.) 

(Title.) 

« • 

for service on 


Rend proceeding from the 

in suit No. 


forwarding 

of 19 , of that Court. 

Bead Serving Officer’s endorsement stating that the an d proof of the above 

having been duly taken by me on the oath of 

and 

u i* ordered that the be returned 

t0 the with this proceeding. 

I hereby declare that the said summons on 

served. 


has been duly 


Judge . 

NOT*.—ThiB form will be applicable to process other than summons the service of which 
have to be effected in the same manner. M ^ 
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No. n. 

Affidavit of Process-server to accompany return of a Summons or 

Notice. (0. 5, R. 18.) 


The Affidavit of 

I 


(Title.) 

, son of 


make oath 


affirm 


and say as follows:— 

(1) I am a process-server of this Court. 

(2) On the day of 

issued by the Court of 
in Suit No. 

day of 

(3) The said 


19 , X received a 


summons 
notice 
dated the 


of 19 in the said Court, 
19 for service on 

• was at the 

him 


summons 

time personally known to me, and I served the said - on-on the 

notice her 

day of 19 

about o’clock in the noon at 


at 


him 


by tendering a copy thereof to - and 


her 


his summons 

requiring - signature to the original - 


her 




(a) 

(b) 

(a) Here state whether the person served, signed or refused to sign the process, and 
in whose presence. 

(b) Signature of process-server. 


or, 

( 3 ) The said not being personally known to me 

accompanied me to 

and pointed out to me a person whom he stated to be the said 

, and I served the said 


summons him 

- on - on the 


day of 

notice her 

19 , at about 

o’clock in the 

noon at 

him 

his 

summons 

tendering a copy thereof to 

her 

and requiring 

her 

signature to the original 

notice 


(a) 

(*> 

(a) Here state whether the person served, signed or refused to sign the process, ana 
li whose presence. 

( b ) Signature of process-server. 

or. . 
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(3) Thfe Baid and the house in which he ordinarily resides being 

personally known to me, I went to the said house, in and there 

on the day of 19 , at about 

' o’clock in the ‘ noon, I did not find the said 

(«) 

( 6 ) 


(a) Enter fully and exactly the manner in which the. process was served, with 
special reference to 0. 5, Er. 15 and 17. 

f • 9 ' • • • , • •••,.- r , 

(5) Signature of process-server. 

. • or, . ’ 

. .. (3) One accompanied me to and there 

pointed out to me which he said was the house in which 

ordinarily resides. I did not find the said • there. 

(«) 


(&) 

(а) Enter fully and exactly the manner in which the process was served, with 
special reference to 0. 5, Er.' 15 and 17. 

(б) Signature of process-server. 

or, 

If substituted service has been ordered, state fully and exactly the manner in which 
the summoTis was served with special <reference to the terms of the order for substituted 
service. 

Sworn 

- by the said before me this 

Affirmed 

day of 19 . 


Empowered under section 139 of the Code 
of Civil Procedure, 1908. to administer 
the oath to deponents . 


Local Amendments. 

Bengal. 

Substitute the following for the existing form No. 11:— 

“No. 11. 

Declaration or prookss-skrver to accompany return or a Summons or noticb. 

(0. 5, R. 18). 

' ' (Title.) • 

L . a process-server of this Court declare:—(1) On the 


summons 

day of 


19 

, I received a 

- issued by the Court of 

notice 

in suit No. 



of 19 

, in the 

said Court, dated 

(2) The said 
summons him 

day of 

was at the time personally 

day of 

19 

known 

, for service 
to me and I 

on 

served 

• 

the said 

notice her 

19 . 

at about 


o'clock 


in the 


noon at 


and 


hia 

requiring - signature to the original 

her 


summons 


notice 


him 

by tendering n copy thereof to — 

her 
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Scs. 


(«) 

<*) . ' 
(a) Here state whether the person served, signed or refused to sign the process * and in whose 

presence. 


(6) Signature of process-server 


• Or, - ” ,V 

(2) The said not being personally known to me 

pointed out to me a person whom he stated to be the said ( . » an< * I* served the 

summons him 

said - on - on the day of 19 , at about 

notice her 

o’clock in the noon at 

him his summons 

thereof to - and requiring - signature to the original —-. 


by tendering a copy 


her 


her 


notice 


(а) 

( б ) * ‘ • •/ * -/• 

(a) Here state whether the person served, signed or refused to sign the process and m 

whose presence. ....... 


lb) Signature of process-server. 


Or. 


(2) The said and the house in which he ordinarily reside* beln* per¬ 
sonally known to me, I went to the said house, in and there on the 

da y 0 { 19 . at about o clock in the 

noon, I did not find the said 


(a) 

(*) 

(a) Enter fully and exactly 
reference to 0. 5, Rr. 15 and 17. 


the manner in 


which the process was served, with special 


(b) Signature of process-server. 


Or, 


pointed out to me 

ordinarily resides. I did not 


(2) One at 

which he said was the house in which 
find the said there. 

(«0 . 

(a) Enter fully «ud erectly the m.nn.r in which .he proe... w.. .erred, w.lh .peril 
referonco to 0. 5, Rr. 15 and 17. •’ 


(5) Signature of process-server. 


Or, 


(S, If .nhe.itu.cd service he. beeu ordered, ..... fuiiy »d 
,h„ summons ... served with epeci.i reference to the term, of the order for eub....a.ed •««». 

Lahore. . 

AmUtVlT or PR0CRSS-8ERVRR TO ACCOMPANY RETURN 0» A SUMMONS OR NOTJOE. <0. 6, *. 1M 

(Title.) 


The affidavit of 

make oath # „ 

-and say as follows: 


, son of 


affirm 


(1) I am a process-server of this Court. 


I. 
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summons 


(2) On the 

• issued by the Court of 


day of 


19 I received a 
in suit No. 

day of 


notice 

of 19 in the said Court, dated the 

19 for service on • 

(3) The said was at the time personally known to me, and I served the 

summons him ’ . •; : ' ( 

said- on - on the da y °* 


9 • i 


notice her 

o’clock on the noon at 

him his summons 

copy thereof to - and requiring - signature to the original - 


at about 
by tendering a 


her 

C a) 
tb) 


her 


notice 


(a) 


Here state whether the persons served, signed or refused to sign the process, and in 


whose presence 


(b) Signature of process-server. 


Or, 


(3) The said 


r + not being personally known to me 

accompanied to 

and pointed out to me a person whom he stated to be the said • and 

summons him 

I served the said - on - on the day of 


19 , at about 


notice her • . . • V , 

o'clock in the noon at 

him his summons 

by tendering a copy thereof to-and requiring-signature to the original- 


her 


her 


notice. 


(a) 

. (b) . 

(a) Here state whether the person served, signed or refused to sign the process, and in whose 

piesence. . . ... - 

{b) Signature of process-server. . 


Or, 


(3) The said 
personally known to me 

pointed out to me by 
house in 


and his house in which he ordinarily resides being 

I went to the said 


day of 


and there on the 

fore 


19 


at 


o'clock in the 


after 


noon I did not lind the said 
l (a) 

\ (b) 

I was told that 


and would not be back till 


Or, 


I enquired 
\ neighbours. 

had gone to 
Signature of process-server. 




If substituted service has been ordered, state fully and exuctly the manner in which the summons 
was served with special reference to the. terms of the order for substituted service. 

f + • • • • 

Sworn 

-by the said before me this „ day of 

Affirmed 


Appendix 

B. 



3144 


Process 


Sch, 


Appendix 

B. 


N.-W. F. P. 


.19 . , 

Empowered under the section 139 of the Code- 
of Civil Procedure to administer the oath to 
deponents. 


Substitute the following for the third and fourth parts of (3) in Form No.- 11:— 


“(3) The said 

being personally known to me 
pointed out to me 


and his house in which he ordinarily reside* 


■I went to the said house in 


fore 


19 , at 


o’clock in the- 


and there on the day of 


-noon, I did not find the- 


said 

I was told that 
be back till 


after 

I enquired from (a) 


had gone to 


neighbours, 
and would not 


Signature of protest-server. 





No. 12. 

Notice to Defendant. (O. 9, R. 6.) 

(Title.)' . 


[Name, description and place of residence.] 

Whereas this day was fixed for the hearing of the above suit and a summons was 
issued to you and the plaintiff has appeared in this Court and you did not so appear, but 
from the return of the Nazir it has been proved to the satisfaction of the Court that 
the said summons was served on you but not in sufficient time to enable you to appear and 
answer on the day fixed in the said summons; 

Notice is hereby given to you that the hearing of the, suit is adjourned this day and 
that the day of 19 is now fixed for the hearing of 

the same; in default of your appearance, on the day last mentioned the suit will be heard 
and determined in your absence. 

GtVEN under my hand and the seal of the Court, this day of 

.. 19 . 

Judge. 

Local Amendment. 

Madras. 

Insert the following as Form No. 12-A:— 


• I 


No. 12-A. 


To 


DEFENDANT ... 

Notice to the proposed ouakdian of a minor -. (0. 32, Rr. 3 and 4.) 

RESPONDENT 

(Title.) 

| Name, description and place of residence of proposed guardian .] 

has presented a petition to the Court praying 
defendant (8) 


plaintiff 

Take notice that X - in 


appellant 

that you be appointed guardian ad litem to the minor 


f and that 


respondent (s) 
day of 


the same will be heard on the 


19 . 
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2. The affidavit of X has been filed in support of this application. 

r , , , f, * * 

defendant (s) 

3. If you are willing to act as guardian for the said - you are required to sign (or 

respondent (a) 

affix your mark to) the declaration on the back of this notice. 

4. In the event of your failure to signify your express consent in manner indicated above, 

take further notice that the Court may proceed under 0. 32, R. 4, Code of Civil Procedure, to 
appoint some other suitable person or one of its officers as guardian ad litem of the minor 
defendant (s) 

- aforesaid. 

respondent (s) 

Dated the day of 19 . . . 

(Signed) 

(To be printed on the reverse.) 

I hereby acknowledge receipt of a duplicate of this notice and consent to act as guardian of 
defendant (s) 

the minor - therein mentioned. 

respondent (s) 

(Signed) Y. Z 

Witnesses: 


1 



No. 13. 

Summons to Witness. (0. 16, Rr. 1, 5.) 

. (Title.) 

To ... 

Whereas your attendance is required to ou behalf of the 

in the above suit, you arc hereby required [personally] 
to appear before this Court on the day of 19 , at 

o’clock in the forenoon, and to bring with you [or to send to this 

Court]. 


A sum of Rs. , being your travelling and other expenses and subsistence 

allowance for one day, is herewith sent. If you fail to comply with this order without law- 
ful excuse, you will be subject to the consequences of non-attendance laid down in R. 12 of 
0. 16 of the Code of Civil Procedure, 1908. 


Given under my hand and the seal of the Court, this 


day of 19 


Judge. 

Notice:—( 1) If you are summoned only to produce a document and not to give evidence, 

you shall be deemed to have complied with the summons if you cause such 
•. ' document to be produced in this Court on the day and hour aforesaid. 

(2) If you are detained beyond the day aforesaid, a sum of Rs. 

will be tendered to you for each day’s attendance beyond the 

day specified. 

Local Amendment. 


Madras. 


Insert the following as Form No. 13-A:~ - 


"No. 13-A. 


Certificate of attendance to an omoEK or Government summoned as a 
WITNEB8 IN A SUIT TO WHICH THE GOVERNMENT IS A PARTY. (0. 16. R. 4-A. ) 

(Cause title.) 


This is to certify that 
being a Government servant was summoned 


C.P.C.—394 


(name) (designation) 

to give evidence in his official capacity on behalf of th# 
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SCH. 


plaintiff suit 

- in the above - and was in attendance in this Court from the 


day of 


defendant 


plaintiff 


matter 

to the 

19 (inclusive) and that a sum of Rupees 
-towards his travelling and subsistence allowance for 


day of 

has been paid into Court by the 
days according to article 1183 


defendant 

has been 

of the Civil Service Regulations and that the said amount-■— remitted to the Government 

will be 

to be credited to Government under the head ‘XVI-A Miscellaneous 


treasury at 
Fees and Fines/ 

Dated the 


day of 19 

Presiding Judge or Chief Ministerial Officer. 


n 


No. 14. 

Proclamation requiring attendance of Witness. (O. 16, R. 10.) 

(Title.) 

To 

Whereas it appears from tlu* examination on oath of the. serving officer that the 
summons could not be served upon the witness in the manner prescribed by law: and whereas 
it appears that the evidence of the witness is material, and he absconds and keeps out of 
way for the purpose of evading the service of the summons: This proclamation is therefore 
under R. 10 of O. 16 of the Code of Civil Procedure, 1908, issued, requiring the 

attendance of the witness in this Court ou the day of 19 

o’clock in the forenoon and from day to day until he shall have 

leave to depart; and if the witness fails to attend on the day and hour aforesaid he will be 
dealt with according to law. 

Given under my hand and the seal of the Court, this day o 

19 . 

Judge. 


No. 15. 

Proclamation requiring attendance of Witness. (0. 16, R. 10.) 

(Title.) 


To 


Whereas it appears from the examination on oath of the serving officer.that. the 
summons lias been duly served upon the witnrss, and whereas it appears that the e ™k nc 
“ess is material and he has failed to attend in oonipiianee ivrth such — a: Th 
proclamation is therefore, under R. 10 of O. 16 of the Code of Crvrl Procedure,^ j 
issued, requiring the attendance of the witness » fK> Court ^ ^ ^ ^ 

to day until he shall have leave to depart-, and if the witness fails to attend on the day and 
hour aforesaid he will be dealt with according to law. 

day of 


Given under my hand and the seal of the Court, tins 

19 . 


Judge. 


No. 16. 

Warrant on Atta.uia.ent of Property op Witness. (O. 16, R. 10.) 

(Title.) 


To 


The Bailiff of the Court. 
Whereas the witness 


cited by 

has not, aftef the expiration of 



I. 
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the period limited in the proclamation issued for his attendance, appeared in Court; You 
are hereby directed to hold under attachment property belonging to the said 

witness to the value of and to submit a return, accompanied 

with an inventory thereof, within days. 

Given under my hand and the seal of the Court, this day of 

19 . 


Judge. 



No. 17. i. 

Warrant of Arrest of Witness. (0. 16, R. 10.) 

(Title.) 


The Bailiff of the Court. 


Whereas has been duly served with a summons but has failed 

to attend [absconds and keeps out of the way for the purpose of avoiding service of a sum¬ 
mons]; You aw* hereby ordered to arrest and bring the said ' before the 

Court. 

You are further ordered to return this warrant on or before the day of 

19 ’ with sin endorsement certifying the day 

on and the manner in which it has been executed, or the reason why it has not been executed. 


Given under my hand and the seal of the Court, this 
• 19 - . 


No/ 18. 

Warrant of Committal. (O. 16, R. 18.) 
■ •’ (Title.) 

To ; 

The Officer-in-charge of the Jail at 


day of 
Judge. 


Whereas the plaintiff (or defendant) in the above-named suit has made 
application to this Court that security be. takin for the appearance of 
to give evidence (o-r to produce a document), on the day of 

19 ; and whereas the Court has called upon the said 

to furnish such security, which he has failed to do; This is to require you to 
receive the said into your custody in the civil prison and to produce him 

before this Court at on the said day and on such other day or days as 

may be hereafter ordered. 


Given under my hand and the seal of the Court, this 

19 . 


day of 
Judge. 



No. 19. 

Warrant of Committal. (O. 16, R. 18.) 

(Title.) 

The Officer-in-charge of the Jail at 



WnEREAS , whose attendance is required before this 

Court in the above-named case to give evidence (or to produce a document), bus been 
arrested and brought before the Court in custody; and whereas owing to the absence of the 
plaintiff (or defendant), the said cannot give, such evidence (or produce 

such document); and whereas the Court has called upon the said to give 

security for his appearance on the day of 19 
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at 

to receive the eaid 

produce him before this Court at 



which he has failed to do; This is to require yo» 
into your custody in the civil prison and tu 
on the day of " 


Given under my hand and the seal of the Court, this 

19 . 


day of 


Judge. 


Local Amendment. 


Allahabad. 


No. 20 . 


Application 1 foe Issue op Summons to a Party or witness. 

No. of Suit. 


Names of Parties. 

In the Court of the 
Dale fixed for hearing. 



2 


3 


4 


5 


6 


Number of 
witnesses 
to be 

summoned. 


Name and 
full address 
of each per 
son to ue 
summoned. 


Rank or 
occupation. 


J 


Distance of 
residence 
from court. 


Rail 


Road. 


1 

Cash paid for. 

Travell¬ 

Diet ex¬ 

ing ex¬ 
penses. 

■ 

pense*. 


Name and 
address of 
person to 
whom un¬ 
expended 
travelling ex¬ 
penses and 
diet money 
should be 
returned. 
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No. 1. 

Order for Delivery of Interrogatories. (0. 11, R. 1.) 
In the Court of 

of 19 . 


Civil Suit No. 

A B. 

C.D., E.F. and G .H. 
Upon hearing 

fled the day of 

liberty to deliver to the 


against 


and upon reading the affidavit of 
19 ; It is ordered that the 


Plaintiff, 


Defendants. 


be at 


interrogatories in writing, and that the said 
do answer the interrogatories as prescribed by 0. 11, R. 8, and that 
the costs of this application be 


No. 2. 

Interrogatories. (0. 11, R. 4.) 

(Title as in No. 1, supra.) 

Interrogatories on behalf of the above-named [plaintiff or defendant C. D.] for the 
examination of the above-named [ defendants E. F. and G. E. or plaintiff ]. 

1. Did not, etc. 

2. Has not, etc. 

etc., etc., etc. 

[The< defendant E F, is required to answer the interrogatories numbered 

■ .... .] 

[The defendant. G E, is required to answer the interrogatories numbered 

•] 


No. 3. 

Answer to Interrogatories. (0. 11, R. 9.) 

(Title iis in No. 1, supra.) 

The answer of the above-named defendant E. F. to the interrogatories for his exa¬ 
mination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E. F ., make oath and say 
as follows:— 

2 * Enter answers to interrogatories in paragraphs numbered consecutively. 

3. I object to answer the interrogatories numbered on the ground 

that [state grounds of objection ]. 

No. 4. 

Order for affidavit as to Documents. (0. 11, R. 12.) 

(Title as in No. 1, supra.) 

Upon hearing It is ordered that 

the do within days from the date of this order, 
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answer on affidavit stating which documents are or have been in his possession or power 
relating to the matter in question in this suit, and that the costs of thiB application be 


No. 5. 

Affidavit as to Documents. (0. 11, R. 13.) 

(Title as in No. 1, supra.) 

1. the above-named defendant C. 1)., make oath and say as follows:— 

1. I have in my possession or power the documents relating to the matters in question 
in this suit set forth in the first and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second part of the first 
schedule hereto [slate grounds of objection ■]. 

3. I have had but have not now, in my possession or power the documents relating 
to the matters in question in this suit set forth in the second schedule hereto. 

4. Tho last-mentioned documents were last in my possession or power on [state 
when a>nd what has become of them and in whose possession they noiu are ]. 

5. According to the best of my knowledge, information and belief I have not. now, 
and never had, in my possession, custody or power, or in the possession, custody or power of 
my pleader or agent, or in the possession, custody or power of any other person on my 
behalf, any account, book of account, voucher, receipt, letter, memorandum, paper or 
writing, or any copy of or extract from any such document, or any other document what¬ 
soever, relating to the matters in question in this suit or any of them, or wherein any entry 
has been made relative to such matters or any of them, other than and except the documents 
set forth in the said first and second schedules hereto. 


Order to produce 


No. 6. 

Documents for Inspection. 
(Title as in No. 1, supra.) 


(O. 11, R. 14.) 


do, at 


Upon hearing and upon reading the affidavit of 

filed the day of 19 : It is ordered that the 

all reasonable times, on reasonable notice, produce at situate at , 

the following documents, namely, > an( * ^ at the . 

be at liberty to inspect and peruse the documents so produced, and to make notes of 
contents. In the meantime it is ordered that all further proceedings be stayed and that 

the costs of this application be 


No. 7. 

Notice to produce Documents. (0. 11, R. 16■) 

(Title as in No. 1, supra.) 

Take notice that the \plamtiff or defendant} requires you to produce for W. inspection 
the following documents referred to in your [plaint or written statement or affidavit dated 
the day of 19 |. 

(Describe documents required .] 

X. ¥., Pleader for the 

To Z., Pleader for the 


No. 8. 

Notice to inspect Documents. (0. 11, R. 17.) 

(Title as in No. 1, supra.) 

Take notice that you can inspect the documents mentioned in jour notice of the 
lane noutH J 19 [ ex 6cpt the documents numbered 

in that notice ] at [insert place of inspection] on Thursday next, the 
instant, between the hours of 12 and 4 o clock. 
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Or, that the [plaintiff or defendant ] objects to giving you inspection of documents 
mentioned in your notice of the day of 19 , on the ground 

that [state the ground ]:— ; 

No. 9. 

Notice to admit Documents. (0. 12, R. 3.) 

( Title as in No. 1, supra.) 

Take notice that the plaintiff [or defendant] in this suit proposes to adduce in 
evidence the several documents hereunder specified, and that the same may be 
inspected by the defendant [or plaintiff], his pleader or agent, at on 

between the hours of ; and the 

defendant [or plaintiff], is hereby required, within forty-eight hours from the last- 
mentioned hour, to admit that such of the said documents as are specified to be originals 
were respectively written, signed or executed, as they purport respectively to have 
been; that such as are specified as copies are true copies; and such documents as are stated 
to have been served, sent or delivered were so served, sent or delivered, respectively, saving 
all just exceptions to the admissibility of all such documents as evidence in this suit. 

G. H., pleader [or agent] for plaintiff 

for defmdant]. 

To E. F., pleader [or agent] for defendant [or plaintiff]. 

[Fere describe the documents and specially as to each document whether it is 
original or a copy.] 


No. 10. 

Notice to admit Facts. (0. 12, R. 5.) 

(Title as in No. 1, supra.) 

Take notice that the plaintiff [or defendant] in this suit requires the defendant 

[or plaintiff] to admit, for the purposes of this suit only, the several facts respectively 

hereunder specified; and the defendant [or plaintiff] is hereby required, within six days 

from the service of this notice, to admit the said several facts, saving all just exceptions 

to the admissibility of such facts as evidence in this suit. 

G. H., pleader [or agent] for plaintiff [or defendant]. 

To E. F., pleader [or agent] for defendant [or plaintiff]. 

The facts, the admission of which is required, are— 

1. That M. died on the 1st January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That 0. died on the 1st April, 1896. 

5. That 0. was nle.ver married. 


No. 11. 

Admission ok Facts pursuant to Notice. (0. 12, R. 5.) 

(Title as in No. 1, supra.) 

The defendant [or plaintiff] in this suit, for the purposes of this suit only, hereby 
admits the several facts respectively hereunder specified, subject to the qualifications or 
limitations, if any, hereunder specified, saving all just exceptions to the admissibility of 
any such facts, or any of them, as evidence in this suit: 

Provided that this admission is made for the purposes of this suit only, and is not 
an admission to be used against the defendant [or plaintiff] on any other occasion 
or by any one other than the plaintiff [or defendant, or party requiring the admission]. 

E. F., pleader [or agent] for defendant [or plaintiff j. 

To G. II., pleader [or agent ] for plaintiff [or defendant]. 
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Facts admitted. 


Qualifications or limitations, if 
any, subject to which they 
are admitted. 


1. That M. died on the 1st January, 1890 

2. That he died intestate 

3. That N. was his lawful son 

4. That 0. died 

5. That 0. was never married 


1 . 

2 . 

3. 

4. 

5. 


But not that he was his only lawful son. 

But not that he died on the 1st April, 1896. 


No. 12. 

Notice to Produce (general form). (0. 12, B. 8.) 

(Title as in No. 1 , supra.) 

Take notice that you are hereby required to produce and show to the Court at the 
first hearing of this suit all books, papers, letters, copies of letters and other writings 
and documents in your custody, possession or power, containing any entry, memorandum or 
minute relating to the matters in question in this suit, and particularly. 

G. H., pleader [or agent\ for plaintiff [or defendant]. 

To E. F., pleader [or agent] for defendant [or plaintiff]. 





APPENDIX D 

DECREES. 


No. 1. 

Decree in Original Suit. (0. 20, Rr. 6, 7.) 

{Title.) 

Claim for 

This suit coming on this day for final disposal before 
in the presence, of for the plaintiff and of 

for the defendant, it is ordered and decreed that 

and that the sum of Rs. 

be paid by the to the on 

account of the costs of this suit, with interest thereon at the rate of 
per cent, per annum from this date to date of realization. 

Given under my hand and the seal of the Court, this day of 


19 


Costs of Suit. 


Judge. 


Plaintiff. 


Defendant 




RS. 

A. 

P. 


RS. 

A. 

P, 

1. 

Stamp for plaint 




Stamp for' power 




2. 

Do. for power 




Do. for petition 




3. 

Do. for exhibits 




Pleader's fee 




4. 

Pleader's fee on Rs. 




Subsistence for witnesses 




5. 

Subsistence for witnesses 




Service of process 




6. 

Commissioner’s fee 




Commissioner’s fee 




7. 

Service of process 




^ * i 





Total 


j 


Total .. 

* 





Local Amendments. 

Bengal. 

Cancel the table under the head "Costs of suit” in Form No. 1, and substitute therefor the 
following:— 


Plaintiff. 


Defendant. 


1. Stamp for plaint 

2. Stump for power 

3. Stamp for petitions and 

affidavits 

4. Cost of exhibits including 

copies made under the 
Banker's Book's Evidence Act, 
1891 

5. Pleader's fee on Rs. 

6. Subsistence nnd travelling 

allowances of witnesses} (in¬ 
cluding those of party, if 
allowed by Judge) 

7. Process fees 

8. Commissioner's fees 

9. Demi-paper 

10. Cost of transmission of records. 

11. Other costs allowed under the 

Code and General Rules 
and Orders 

12. Adjournment costs not paid in 
cnsh (to be added or deducted 
as the case may be) 


RS 


P. i 


• • 


Total 


4. 

5. 


1. Stamp for power 

2. Stamp for petitions and 

affidavits 

3. Cost of exhibits including 

copies made under the 
Hanker’s Book’s Evidence 

Act, 1891 
Pleader’s fee 

Subsistence and travelling 

allowances of witnesses (in¬ 
cluding those of party, if 

allowed by Judge) 

- - Process fees 

7. Commissioner's fees 

8. Demi-paper 

9. Cost of transmission of records'. 
10. Other costs allowed under 

the Code and General Rules 
and Orders 

Adjournment costs not paid 

in cash (to bo deducted 
or added as the cose may be”). 


Total 




li 


RS, 


A. 
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SCH. 


Patna. 


Substitute the following for the schedule of costs of suits in the form:— 


Amount. 


Plaintiff . 


Amount. 


Defendant 


1. Stamp for plaint 

2. Stamp for power 

3. Stamp for petition or affidavit 

4. Costs for exhibits 

5. Pleader’s fee on Rs. 

6. Subsistence 

(a) for plaintiff or his agent 

(b) for witnesses 

7. Commissioner’s fee 

8. Service of process 
Copying or typing charge 


9. 


Total 


RS. 


1. Stamp for power 

2. Stamp for petition or affidavit 

3. Costs for exhibits 

4. Pleader’s fee 

5. Subsistence: 

(a) for defendant or his agent 

lb) for witnesses 

6. Commissioner’s fee 

7. Service of Process 

8. Copying or typing charge 


Total 


RS. 


'A. : P 


No. 2. 

Simple Money Decree. (Section 34.) 

(Title.) 

Claim for 

This suit coming on this day for final disposal before 

in the presence of * for the plaintiff and 

0 £ for the defendant, it is ordered that the 

do pay to the 3um °f 

r s . with interest thereon at the rate of per cent, per annum 

f rom to the date of realization of the said sum and do also pay 

Rg. } the costs of this suit, with interest thereon at the rate of 

per cent, per annum from this date to the date of realization. 

Given under my hand and the seal of the Court, this day °f 19 . 

Judge. 

Costs of Suit. 


Pl-AINTIFF. 


J 


Defendant 


1. Stamp for plaiut 

2. Do. for power 

3. Do. for exhibits 

4. Pleader’s fee on Rs. 

5. Subsistence for witnesses 

6. Commissioner’s fee 

7. Service of process 

Total 


• • 

• » 


RS. 

A. 

P. 


— 

— 

{ 

J 

• 


Stamp for power 
Do. for petition 
Pleader’s fee 
Subsistence for witnesses 
Service of process 
Commissioner’s fee 


RS. IA 


Total 


P. 


Local Amendment. 

Be “ Sa Lcel th. table under the head "Ooete of .nit” in Form No. 2, and anbatitute 
following:— 


therefor the 


Plaintiff. 


Defendant. 


• • 
*. 


1 . Stamp for plaint 

2. Stamp for power 

3. Stamp for petitions and 

affidavits . •• 

4. Cost of exhibits including 

copies made undor the 

Banker’s Book’s Evidence Act, 
1891 

5. Pleader’s fee on Rs. 

6. Subsistence and _ travelling 

allowances of witnesses (in¬ 
cluding those of party, 

allowed by Judge) 


RS. j A. 


P. 


I 

J 


1. Stamp for power • • 

2. Stomp for petitions and 

affidavits . •• 

3. Costs of exhibits including 

copies made under the 
Banker’s Book’s Evidence 
Act. 1891 

4. Pleader's fee •• 

5. Subsistence and travelling 

allowances of witnesses (in- 
eluding those of party, if 
allowed by Judge) 

6. Process fees 


RS. 


A. 


P. 


2 . 


"ThiB rule will come into force from the 1st January, 1928 


*1 






I. 


Decrees 


3155 


Plaintiff. 



1 Defendant. 





RS. 

A. 

P. i 


RS. | 

A. 

P. 

7. Process fees 



l 

7. Commissioner’s fees 



8. Commissioner’s fees 




8. Demi-paper 




9. Demi-paper 




9. Cost of transmission of records. 




10. Cost of transmission of records. 




10. Other costs allowed under 




11. Other costs allowed under the 




the Code and General Rules 




Code and General Rules 




and Orders 




and Orders 




11. Adjournment costs not paid 




12. Adjournment costs not paid in 




in cash (to be deducted 




cash (to be added or deducted 
as the case may be) 




or added as the case may be). 




Total 

J 



Total .. 

✓ 

J 



Appendix 

D.. 


1 No. 3. 

Preliminary decree for foreclosure. 

(0. 34, R. 2.—Where accounts are directed to be taken.) 

(Title.) 

This suit coming on this day, etc.; It is hereby ordered and decreed 

that it bo referred to as the Commissioner to take the 

accounts following:— 

(i) an account of what is due on this date to the plaintiff for principal and 
interest on his mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate is 
fixed, at six per cent, per annum or at such rate as the Court deems 
reasonable); 

(it) an account of the income of the mortgaged property received up to this 
date by the plaintiff or by any other person by the order or for the 
use of the plaintiff or which without the wilful default of the plaintiff 
or such person might have been so received; 

(tit) an account of all sums of money properly incurred by the plaintiff up to 
this date for costs, charges and expenses (other than the costs of the 
suit) in respect of the mortgage-security, together with interest thereon 
(such interest to be computed at the rate agreed between the parties, or, 
failing such rate, at the same rate as is payable on the principal, or, 
failing both such rates, at nine per cent, per annum); 

(tv) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the plaintiff which is destructive of, 
or permanently injurious to, the property or by his failurei to perform 
any of the duties imposed upon him by any law for the time being in 
force or by the terms of the mortgage-deed. 

2. And it is hereby further ordered and decreed that any amount received under 
clause («) or adjudged due under clause (iv) above, together with interest thereon, shall 
first be adjusted against any sums paid by the plaintiff under clause (tit) together with 
interest thereon, and the balance, if any, shall be added to the mortgage-money or, as 
the case may be, be debited in reduction of the amount due to the plaintiff on account 
of interest on the principal sum adjudged due and thereafter in reduction or discharge 
of the principal. 

3 And it is hereby further ordered that the said Commissioner shall present the 
account to this Court with all convenient despatch after making all just allowances on or 
before the day of , and that upon 

such report of the Commissioner being received, it shall be confirmed and countersigned, 
subject to such modification as may be necessary after consideration of such objections as 
the parties to the suit may make. 

4. And it is hereby further ordered and decreed— 

(») that the defendant do pay into Court on or before the 

day of , or any later date 


i Forms 3 to 11 were substituted by s. 8 and Sch. of the Transfer of Property (Amendment) 
Supplementary Act, 1929 (XXI of 1929). 
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up to which time for payment may be extended by the Court, such sum 
as the Court shall find due, and the sum of Es. for the 

costs of the suit awarded to the plaintiff; 

(n) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in respect 
of such costs of the suit and such costs, charges and expenses as may 
be payable under R. 10, together with such subsequent interest as may 
be payable under R. 11, of 0. 34 of the First Schedule to 

the Code of Civil Procedure, 1908, the plaintiff shall bring into Court 
all documents in his possession or power relating to the mortgaged pro¬ 
perty in the plaint mentioned, and all such documents shall be delivered 
over to the defendant, or to such person as he appoints, and the plaintiff 
shall, if so required, re-eonvey or re-transfer the said property free 
from the said mortgage and clear of and from all incumbrances created 
by the plaintiff or any person claiming under him or any person under 
whom he claims and free from all liability whatsoever arising from the 
mortgage or this suit and shall, if so required, deliver up to the defen¬ 
dant quiet and peaceable possession of the said property. 

5. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintiff shall be at liberty to apply to the Court for a final decree that 
the defendant shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the mortgaged property described in the Schedule annexed hereto and 
shall, if so required, deliver up to the plaintiff quiet and peaceable possession of the said 
property; and that the parties shall be at liberty to apply to the Court from time to time 
as they may have occasion, and on such application or otherwise the Court may give such 
directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. \ 


No. 3-A. 

Preliminary decree for foreclosure. 

(0. 34, R. 2.—Where the Court declares the amount due.) 

( Title .) 

This suit coming on this day, etc.; It is hereby declared that the 

amount due to the plaintiff on his mortgage mentioned in the plaint calculated up to this 

( ] ay 0 f is the sum of Rs. 

for principal, the sum of Rs. for Merest on the said principal, the, sum 

() f for costs, charges and expenses (other than the costs of 

the suit) properly incurred by the plaintiff in respect of the mortgage security, together 
with interest thereon, and the sum of Rs. for the costs of this suit awarded 

to the plaintiff, making in all the sum of Rs. 

2. And it is hereby ordered and decreed as follows:— 

(/) that the defendant do pay into Court on or before the 

day of or any later date 

up to which time for payment may be extended by the Court of the 

said sum of Rs. ; , 

(ii) that, on such payment and on payment thereafter before such date as tne 
Court mav fix of such amount as the Court may adjudge due in respect 
of such costs of the suit and such costs, charges and expenses as may be 
payable under R. 10, together with such subsequent interest as may 
be’ pavalde under R. II, of 0. 34 of the First Schedule to the 
Code of Civil Procedure, 1908, the plaintiff shall bring into Court ab 
documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over 
to the defendant, or to such person as he appoints, and the P lau ^ 
shall if so required, re-convey or re-transfer the said property tree 
from the said mortgage and clear of and from all incumbrances crea 



I. 


Decrees 


3157 


by the plaintiff or any person claiming under him or any person under 
whom he claims and free from all liability whatsoever arising from the 
mortgage or this suit and shall, if so required, deliver up to the defen¬ 
dant quiet and peaceable possession of the said property. 

3. And it* is hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintiff may apply to the Court for a final decree that the defendant shall 
thenceforth stand absolutely debarred and foreclosed of and from all right to redeem 
the mortgaged property described in the Schedule annexed hereto and shall, if so required, 
deliver up to the. plaintiff quiet and peaceable possession of the said property; and that 
the parties shall be at liberty to apply to the Court from time to time as they may have 
occasion, and on such application or otherwise the Court may give such directions as it 
thinks fit. 

Schedule. 

Description of the mortgaged property. 


Appendix 

D. 


No. 4. 

Final decree for foreclosure. 

(0. 34, R. 3.) 

(Title.) 

Upon reading the preliminary decree passed in this suit on the 

day of and further orders (if any) dated the 

(lay of and the application of the plaintiff dated the 

day of for a final decree 

and after hearing the parties and it appearing that the payment directed by the said 
decree and orders has not been made by the defendant or any person on his behalf or 
any other person entitled to redeem the said mortgage: 

It is hereby ordered and decreed that the defendant and all persons claiming 
through or under him be and they are hereby absolutely debarred and foreclosed of and 
from all right of redemption of and in the property in the aforesaid preliminary decree 
mentioned;* [and (if the defendant he in possession of the said mortgaged property) 
that the defendant shall deliver to the plaintiff quiet and peaceable possession of the 
said mortgaged property]. 

2. And it is hereby further declared that the whole of the liability whatsoever 
of the defendant up to this day arising from the said mortgage mentioned in the plaint 
or from this suit is hereby discharged and extinguished. 


No. 5. 

Preliminary decree for sale. 

(0. 34, R. 4.—Where accounts are directed to be taken.) 

(Title.) 

This suit coming on this day, etc.; It is hereby ordered and decreed 

that it be referred to as the Commissioner to take the 

accounts following:— 

(t) an account of what is due on this date to the plaintiff for principal and 
interest on his mortgage mentioned in the plaint (such interest to 
be computed at the rate payable on the principal or where no such 
rate is fixed, at six per cent, per annum or at such rate as the Court 
deems reasonable); 

(it) an account of the income of the mortgaged property received up to this 
date by the plaintiff or by any other person by the order or for the use 
of the plaintiff or which without the wilful default of the plaintiff or 
such person might have been so received; 

(iii) an account of all sums of money properly incurred by the plaintiff up 
to this date for costs, charges and expenses (other than the costs of 
the, suit) in respect of the mortgage-security, together with interest 


* Words not required to be deleted. 
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thereon (such interest to be computed at the rate agreed between the 
parties, or, failing such rate, at the same rate as is payable on the principal, 
or, failing both such rates, at nine per cent, per annum); 

(h>) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the plaintiff which-is destructive of, 
or permanently injurious to, the property or by his failure to perform 
any of the duties imposed upon him by any law for the time being in 
force or by the terms of the mortgage-deed. 


2. And it is hereby further ordered and decreed that any amount received under 
clause (ii) or adjudged due under clause ( iv ) above, together with interest thereon, 
shall first be adjusted against any sums paid by the plaintiff under clause (tit), together 
with interest- thereon, and the balance, if any, shall be added to the mortgage-money or, 
as the ease may be, be debited in reduction of the amount due to the plaintiff on account 
of interest on the principal sum adjudged due and thereafter in reduction or discharge 
of the principal. 

3. And it is hereby further ordered that the said Commissioner shall present the 

account to this Court with all convenient despatch after making all just allowances on 
or before the day of > aQ d that 

upon such report of the Commissioner being received, it shall be confirmed and counter¬ 
signed, subject to such modification as may be necessary after consideration of sudh 
objections as the parties to the suit may make. 

4. And it is hereby further ordered and decreed— 

(i) that the defendant do pay into Court on or before the day of 

or any later date up to which time for payment 

mar be extended by the Court, such sum as the Court shall find due and 
the sum of Re. ‘ the costs of the suit awarded 

to the plaintiff; . 

(fi) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in respect 
of such costs of the suit, and such costs, charges and expenses as may 
be payable under R. 10, together with such subsequent interest as may 
to payable under R. 11. of O. 34 of the First Schedule to the 
Code of Civil Procedure, 1908, the plaintiff shall bnng into Court all 
documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over 
1o the defendant, or to such person as he appoints, and the plaintiff sha , 
if so required, re-convey or re-transfer the said property free from th 
mortgage and clear of and from all incumbrances created by the plaintiff 
or any person claiming under him or any person under whom he claims 
and shall, if so required, deliver up to the defendant quiet and peacea 


possession of the said property. 

5 And it is hereby further ordered and decreed that, in default of payment as 
foresaw, the plaintiff may apply to the Court for a final decree for the sale of the 
lortffaged property; and on such application being made the mortgaged pr p 

sha.1 be directed to be eo,d; and for the pnrposee ot 
laintiff shall produce before the Court, or such officer as it appoints, all docume 
is possession or power relating to the mortgaged property. 

6. And it is hereby further ordered and decreed that the monay realised by Mjj 
ale shall be paid into Court and shall bo duly applied (after deduction therefrou^ 

xpenses of the sale) in payment of the amount paya e o e' P payment of any 

,iid under any further orders that may be passed in this suit an 1 P7 ' 

mount which the Court may adjudge due to the plaintiff m respect at such costs^of^ 
uit, and such costs, charges and expenses as may be payable under ^ 10 t k t 

uch subsequent interest as may be payable under R. 11, of °* id 

Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall P 

o the defendant or other persons entitled to receive the same 

i i-i r- ruriSi sjts stu 
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as aforesaid, the plaintiff shall be at liberty (where such remedy is open to him under the Appendix 
terms of his mortgage and is not barred by any law for the time being in force) to apply j), 

for a personal decree against the defendant for the amount of the balance; and that the 
parties are at liberty to apply to the Court from time to time as they may have occasion, 
and on such application or otherwise the CouTt may give such directions as it thinks fit. 

Schedule . 

Description of the mortgaged property. 

No. 5-A. 

Preliminary decree for sale. 

(0. 34, R. 4.—When the Court declares the amount due.) 

(Title.) 

This suit coming on this day, etc.; It is hereby declared that the 

amount due to the plaintiff on the mortgage mentioned in the paint calculated up to this 

day of is the sum of Rs. for 

principal, the sum of Rs. for interest on the said principal, the sum 

of Rs. for costs, charges and expenses (other than the costs of 

the suit) properly incurred by the plaintiff in respect of the mortgage-security, together 

with interest thereon, and the sum of Rs. for the costs of the suit awarded 

to the plaintiff, making in all the sum of Rs. 

2. And it is hereby ordered and decreed as follows:— 

(i) that the defendant do pay into Court on or before the 

day of or any later date up to which 

time for payment may be extended by the Court, the said sum of 
Rs. ; 

( ii ) that, on such payment and on payment thereafter before such date as the 

Court may fix of such amount as the Court may adjudge due in respect 

of such costs of the suit and such costs, charges and expenses as may 
be payable under R. 10, together with such subsequent interest ns may 
be payable under R. 11, of 0. 34 of the First Schedule to 

the Code of Civil Procedure, 1908, the plaintiff shall bring into Court 
all documents in his possession or power relating to the mortgaged pro¬ 
perty in the plaint mentioned, and all such documents shall be delivered 
over to the defendant, or to such person as he appoints, and the plaintiff 
shall, if so required, re-convey or re-transfer the said property free from 
the said mortgage and clear of and from all incumbrances created by 
the plaintiff or any person claiming under him or any person under whom 
he claims and shall, if so required, deliver up to the defendant quiet 
and peaceable possession of the said property. 

3. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintiff may apply to the Court for a final decree for the sale of the 
mortgaged property; and on such application being made, the mortgaged property or a 
sufficient part thereof shall be directed to be sold; and for the purposes of such sale the 
plaintiff shall produce before the Court or such officer as it appoints all documents in his 
possession or power relating to the mortgaged property. 

4. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall be duly applied (after deduction therefrom of the 
expenses of the sale) in payment of the amount payable to the plaintiff under this decree 
and under any further orders that may be passed in this suit and in payment of any amount 
which the Court may adjudge due to the plaintiff in respect of such costs of the suit, 
and such costs, charges and expenses as may be payable under R. 10, together with such 
subsequent interest as may be payable under R. 11, of 0. 34 of the First 
Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall be 
paid to the defendant or other persons entitled to receive the same. 

5. And it is hereby further ordered and decreed that, if the money realised by 
such sale shall not be sufficient for payment in full of the amount payable to the plain- 
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Appendix tlff as afcresai<3 » t,ie plaintiff shall be at liberty (where such remedy is open to him under 

D. tbe terms of his mortgage and is not barred by any law for the time being in force) to 

apply for a personal decree against the defendant for the amount of the balance; and 
that the parties are at liberty to apply to the Court from time to time as they may have 

occasion, and on such application or otherwise the Court mav give such directions as it 
thinks fit. 

Schedule. 

Description of the mortgaged property. 

No. 6. 

Final decree for sa,le. 

(O. 34, R. 5.) 

(Title.) 

Upon reading the preliminary decree passed in this suit on the 
d & y of and further orders (if any) dated the 

day of and the application of the plaintiff dated the 

day of for a final decree and after hearing the parties and 

it appearing that the payment directed by the said decree and orders has not been made 
by the defendant or any person on his behalf or any other person entitled to redeem the 
mortgage: 

It is hereby ordered and decreed that the mortgaged property in the aforesaid pre¬ 
liminary decree mentioned or a sufficient part thereof be sold, and that for the purposes 
of such sale the plaintiff shall produce before the Court or such officer as it appoints all : 
documents in his possession or power relating to the mortgaged property. 

2. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into the Court and shall be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to the plaintiff under the 
aforesaid preliminary decree and under any further orders that may have been passed in 
this suit and in payment of any amount which the Court may have adjudged due to the 
plaintiff for such costs of the suit including the costs of this application and such costs, 
charges and expenses as may be payable under R. 10, together with such subsequent 
interest as may be payable under R. 11, of 0. 34 of the First Schedule to the 
Code of Civil Procedure, 1908, and that the balance, if any, shall be paid to the defendant or 
other persons entitled to receive the same. 


No. 7. 

Preliminary decree for redemption where on default of payment by 

MORTGAGOR A DECREE FOR FORECLOSURE IS PASSED. 

(O. 34, R. 7.—Where accounts are directed to be taken.) 

(Title.) 

This suit coming on this day, etc.; It is hereby ordered and 

decreed that it be referred to as the Commissioner to take the 

accounts following: — 

(i) an account of what is due on this date to the defendant for principal and 
interest on the mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate 
is fixed, at six per cent, per annum or at such rate as the Court deems 
reasonable); 

(it) an account of the income of the mortgaged property received up to this 
date by the defendant or by any other person by order or for the use 
of the defendant or which without the •wilful default of the defendant 
or such person might have been so received; 

(iii) an account of all sums of money properly incurred by the defendant up 
to this date for costs, charges and expenses (other than the costs of 
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the suit) in respect of the mortgage-security together with interest thereon 
(such interest to be computed at the rate agreed between the parties, 
or, failing such rate, at the same rate as is payable on the principal, or, 
failing both such rates, at nine per cent, per annum); 

(tv) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is destructive 
of, or permanently injurious to, the property or by his failure to per¬ 
form any of the duties imposed upon him by any law for the time 
being in force or by the terms of the mortgage-deed. 

2. It is hereby further ordered and decreed that any amount received under clause 
(“) or adjudged due under clause (iv) above, together with interest thereon, shall be 
adjusted against any sums paid by the defendant under clause (iii) together with interest 
thereon, and the balance, if any, shall be added to the mortgage-money or, as the case 
may be, be debited in reduction of the amount due to the defendant on account of interest 
on the principal sum adjudged due and thereafter in reduction or discharge of the 
principal. 

3. And it is hereby further ordered that the said Commissioner shall present the 

account to this Court with all convenient despatch after making all just allowances on or 
before the day of , and that upon such report of 

the Commissioner being received, it shall be confirmed and countersigned, subject to such 
modification as may be necessary after consideration of such objections as the parties to 
the suit may make. 

4. And it is hereby further ordered and decreed— 

(t) that the plaintiff do pay into Court on or before the 

day of , or any lator date up to which time for 

payment may be extended by the Court such sum as the Court shall 
find due and the sum of Rs. for the costs of the suit 

awarded to the defendant; 

(«) that, on such payment, and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in 
respect of such costs of the suit and such costs, charges and expenses as 
may be payable under R. 10, together with such subsequent interest 
as may be payable under R, 11, of O. 34 of the First Schedule 
to the Code of Civil Procedure, 1908, the defendant shall bring into 
Court all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and all such documents shall be 
delivered over to the plaintiff, or to such person as he appoints, and 
the defendant shall, if so required, re-convey or re-transfer the said 
property free from the said mortgage and clear of and from all incum¬ 
brances created by the defendant or any person claiming under him or 
any person under whom lu* claims and free from all liability whatsoever 
arising from the mortgage or this suit and shall, if so required, 
deliver up to the plaintiff quiet and peaceable possession of the said 
property. 

5. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, the defendant shall I*.- at liberty to apply to the Court for a final decree that 
the plaintiff shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to. redeem the mortgaged property describ'd in the Schedule annexed hereto and 
shall, if so required, deliver up to the defendant quiet and peaceable possession of the 
said property; and that the parties shall be at liberty to apply to the Court from time 
to time as they may have occasion, and on such application or otherwise the Court mav 
give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 


Appendix 

D. 


C.P.C.—396 
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No. 7-A. 


Preliminary decree for redemption where on default of payment by 

MORTGAGOR A DECREE FOR SALE IS PASSED. 

(0. 34, R. 7.—Where accounts are directed to be taken.) 

(Title.) 


day, etc.; It is hereby ordered and 
as the Commissioner to take the accounts 


This suit coming on this 
decreed that it be referred to 
following:— 

(t) an account of what is due on this date to the defendant for principal and 
interest on the mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate is 
fixed, at six per cent, per annum or at such rate as the Court deems 
reasonable); 

(ft) an account of the income of the mortgaged property received up to this 
date by the defendant or by any other person by the order or for the 
use of the defendant or which ■without the wilful default of the defendant 
or such person might have been so received; 

(tfi) an account of all sums of money properly incurred by the defendant up to 
this date for costs, charges and expenses (other than the costs of the suit) 
in respect of the mortgage-security together with interest thereon (sue 
interest to be computed at the rate agreed between the parties, or, faiing 
such rate, at the same rate as is payable on the principal, or, failing 
both such rates, at nine per cent, per annum); 

(it’) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is destructive o , 
or permanently injurious to, the property or by his failure to perform 
any of the duties imposed upon him by any law for the time being i 
force or by the terms of the mortgage-deed. 

2 \ml it is hereby further ordered and decreed that any amount received under 
clause (ii) or adjudged due under clause (if) above together with interest thereon, shall 
first bo adjusted against any sums paid by the defendant under claUBe ( ) g the 

interest thereon, and the balance, if any, shall be added to the i 

case mav be, be debited in reduction of the amount due to the defe ^ ant ^ e of 
interest ‘on the principal sum adjudged due and thereafter m reduction or discha g 

the principal. 

3. And it is hereby further ordered that the said Commissioner shall present the 

account to this Court with ail convenient despatch after 0 ° f 

the°Coininiseioner being received 5 , it shall be confirmed and countersigned, subject to^ such 
modification as may be necessary after eonsideratron of such objeebons as the parties 

suit may make. 

4. And it is hereby further ordered and decreed— 

(i) that the plaintiff do pay into Court on or before the 

v dav of or any later date up to which time tor 

pavment may be extended by the Court, such sum as the CJoiurt shall fin 
due and the sum of Rs. for the costs of the suit awarded 

to the defendant; 

(«) that, on such payment and on payment thereafter before such date as the 
Court mav fix of such amount as the Court may adjudge due P 

of such costs of the suit and such costs, charges and expenses as m y 
be payable under R. 10, together with such subsequent interest may. 
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on payable under R. 11, of 0. 34 of the First Schedule to Appendix 

the Code of Civil Procedure, 1908, the defendant shall bring into Court J). 

all documents in his possession or power relating to the mortgaged pro¬ 
perty in the plaint mentioned, and all such documents shall be delivered 
over to the plaintiff, or to such person as he appoints, and the defen¬ 
dant shall, if so required, re-convey or re-transfer the said property free 
from the said mortgage and clear of and from all incumbrances created 
by the defendant or any person claiming under him or any person under 

whom he claims and shall, if so required, deliver up to the plaintiff 

quiet and peaceable possession of the said property. 

5. And it is hereby further ordered and decreed that, in default of payment as 

aforesaid, the defendant may apply to the Court for a final decree for the sale of the 

mortgaged property; and on such application being made, the mortgaged property or a 
sufficient part thereof shall be directed to be sold; and for the purposes of such sale the 

defendant shall produce before the Court or such officer as it appoints, all documents in 

his possession or power relating to the mortgaged property. 

6. And it is hereby further ordered and decreed that the money realised by such 

sale shall be paid into Court and shall be duly applied (after deduction therefrom of the 
expenses of the sale) in payment of the amount payable to the defendant under this decree 
and under any further orders that may be passed in this suit and in payment of any amount 
which the Court may adjudge due to the defendant in respect of such costs of the suit and 
such costs, charges and expenses as may be payable under R. 10, together with such sub¬ 
sequent interest as may be payable under R. 11, of 0. 34 of the First Schedule 

to the Code of Civil Procedure, 1908, and that the balance, if any, shall be paid to the 
plaintiff or other persons entitled to receive the same. 

7. And it is hereby further ordered and decreed that, if the money realised by such 
sale shall not be sufficient for payment in full of the amount payable to the defendant as 
aforesaid, the defendant shall be at liberty (where such remedy is open to him under the 
terms of his mortgage and is not barred by any law for the time being in force) to apply 
for a personal decree against the plaintiff for the amount of the balance; and that the 
parties are at liberty to apply to the Court from time to time as they may have occasion, 
and on such application or otherwise the Court may give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 


No. 7-B. 

Preliminary decree eok redemption where on default of payment by 

MORTGAGOR A DECREE FOR FORECLOSURE IS PASSED. 

(0. 34, R. 7.—Where the Court declares the amount due.) 

( Title .) 

This suit coming on this day, etc.; It is hereby declared that 

the amount due to the defendant on the mortgage mentioned in the plaint calculated up 
to this day of is the sum of Rs. 

lor principal, the sum of Rs. for interest on the said principal, the sum 

of Rs. for costs, charges and expenses (other than the costs of the suit) 

properly incurred by the defendant in respect of the mortgage-security together with inter¬ 
est thereon, and the sum of Rs. for the costs of the suit awarded to the 

defendant, making in all the sum of Its. 

2. And it is hereby ordered and decreed as follows:— 

(i) that the plaintiff do pay into Court on or before the 

day of or any later date up to which time for payment 

may be extended by the Court the said sum of Rs. ; 

(ii) that, on such payment and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adjudge due in respect of such 
costs of the suit and such costs, charges and expenses as may be payable 
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under R. 10, together with such subsequent interest as may be payable- 
under R. 11, of O. 34 of the First Schedule to the Code of Civil 
Procedure, 1908, the defendant shall bring into Court all documents in 
Ins possession or power relating to the mortgaged property in the plaint 
mentioned, and all such documents shall be delivered over to the plaintiff, 
or to such person as he appoints, and the defendant shall, if so required, 
re-convey or re-transfer the said property free from the said mortgage 
and clear of and from all incumbrances created by the defendant or any 
person claiming under him or any person under whom he claims, and 
free from all liability whatsoever arising from the mortgage or this suit 
and shall, if so required, deliver up to the plaintiff quiet and peaceable 
possession of the said property. 

3. And it is hereby further ordered and decreed that, in default of payment as 

aforesaid, the defendant may apply to the Court for a final decree that the plaintiff shall 

thenceforth stand absolutely debarred and foreclosed of and from all right to redeem the 

mortgaged property described in the Schedule annexed hereto and shall, if so required,. 

deliver up to the defendant quiet and peaceable possession of the said property; and that 

the parties shall be at liberty to apply to the Court from time to time as they may have- 

occasion, and on such application or otherwise the Court may give such directions as it 
thinks fit. 


Schedule. 

Description of the viortgaged property. 


No. 7-C. 

Preliminary decree for redemption where on default of payment by 

MORTGAGOR A DECREE FOR SALE IS PASSED. 

(O. 34, R. 7.—Where the Court declares the amount due.) 

( Title.) 

This suit coming on this day, etc.; It is hereby declared that the 

amount due to the defendant on the mortgage mentioned in the plaint calculated up to this 

day of is the sum of Rs. for principal, 

the sum of Rs. for interest on the said principal, the sum of Rs. 

for costs, charges and expenses (other than the costs of the suit) properly incurred by 
the defendant in respect of the mortgage-security together with interest thereon, and the 
sum of Rs. for the cost of this suit awarded to the defendant, making in 

all the sum of Rs. 

2. And it is hereby ordered and decreed as follows:— 

(i) that tlie plaintiff do pay into Court on or before the 

day of or any later date up to which time the pay¬ 
ment may be extended by the Court the said sum of Rs. J 

0‘i) that, on such payment and on payment thereafter before such date as the 

Court may fix of such amount as the Court may adjudge due in respect 

of such costs of the suit and such costs, charges and expenses as may 
be payable under R. 10, together with such subsequent interest as may 
be payable under R. 11, of 0. 34 of the First Schedule to 
the Code of Civil Procedure, 1908, the defendant shall bring into 
Court all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and all such documents shall be 
delivered over to the plaintiff, or such person as he appoints, and the 
defendant shall, if so required, re-convey or re-transfer the said pro¬ 
perty to the plaintiff free from the said mortgage and clear of and 

from all incumbrances created by the defendant or any person claiming 

under him or any person under whom he claims and shall, if so required, 
deliver up to the plaintiff quiet and peaceable possession of the said 
property. 
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3. A.nd it is hereby further ordered and decreed that, in default of payment as 

aforesaid, the defendant may apply to the Court for a final decree for the sale of the 

mortgaged property; and on such application being made, the mortgaged property or 
a sufficient part thereof shall be directed to be sold; and for the purposes of such sale 
the defendant shall produce before the Court or such officer as it appoints all docu¬ 

ments in his possession or power relating to the mortgaged property. 

4. And it is hereby further ordered and decreed that the money realised by 

such sale shall be paid into Court and shall be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to the defendant under 
this decree and under any further orders that may be passed in tins suit and in pay¬ 
ment of any amount which the Court may adjudge due to the defendant in respect of 
such costs of the suit and such costs, charges and expenses as may be payable under 
R. 10, together with such subsequent interest as may be payable under R. 11, of 
O. 34 of the First Schedule to the Code of Civil Procedure, 1908, and that 
the balance, if any, shall be paid to the plaintiff or other persons entitled to the same. 

5. And it is hereby further ordered and decreed that, if the money realised by 
such sale shall not be sufficient for the payment in full of the amount payable to the 
defendant as aforesaid, the defendant shall be at liberty (where such remedy is open 
to him under the terms of the mortgage and is not barred by any law for the time 
being in force) to apply for a personal decree against the plaintiff for the amount of 
the balance; and that the parties are at liberty to apply to the Court from time 
to time as they may have occasion, and on such application or otherwise the Court may 
give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 


No. 7-D. 

Final decree for foreclosure in a redemption suit on default of 

PAYMENT BY MORTGAGOR. 

(0. 34, R. 8.) 

(Title.) 

Upon reading the preliminary decree in this suit on the 
day of and further orders (if any) dated the 

day of , and the application of the defendant 

dated the day of for a final decree and after 

hearing the parties, and it appearing that the payment as directed by the said decree 
and orders has not been made by the plaintiff or any person on his behalf or any other 
person entitled to redeem the mortgage: 

It is hereby ordered and decreed that the plaintiff and all persons claiming 
through or under him be and they are hereby absolutely debarred and foreclosed of 
and from all right of redemption of and in the property in the aforesaid preliminary 
decree mentioned* [and (if the plaintiff be in possession of the said mortgaged pro¬ 
perty) that the plaintiff shall deliver to the defendant quiet and peaceable possession 
of the said mortgaged property]. 

2 And it is hereby further declared that the whole of the liability whatsoever 
of the plaintiff up to this day arising from the said mortgage mentioned in the plaint 
or from this suit is hereby discharged and extinguished. 


No. 7-E. 

Final decree for sale in a redemption suit on default of payment 

BY MORTGAGOR. 

(0.. 34, R. 8.) 

. (Title.) 

Upon reading the preliminary decree passed in this suit on the 
day of and further orders (if any) dated the 
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It is hereby ordered and decreed that the mortgaged property in the aforesaid 
preliminary decree mentioned or a sufficient part thereof be sold and that for the pur¬ 
poses of such sale the defendant shall produce before the Court, or such officer as it 
appoints all documents in his possession or power relating to the mortgaged property. 

2. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall be duly applied (after deduction therefrom of 
the expenses of the sale) in payment of the amount payable to the defendant under the 
aforesaid preliminary decree and under any further orders that may have been passed 
in this suit and in payment of any amount which the Court may have adjudged due to 
the defendant for such costs of this suit including the costs of this application and 
such costs, charges and expenses as may be payable under R. 10, together with the 
subsequent interest as may be payable under E. 11, of O. 34 of the First 
Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall be 
paid to the plaintiff or other persons entitled to receive the same. 


of > and the application of the defendant dated the 

day . , for a 611511 decree and after hearing the parties and it 

appearing that the payment directed by the said decree and orders has not been made bv 

the plaintiff or any person on his behalf or any other person entitled to redeem the 
mortgage: 


No. 7-F. 

Final decree in a suit for foreclosure, sale or redemption where the 

MORTGAGOR PAYS THE AMOUNT OF THE DECREE. 

(O. 34, Rr. 3, 5 and 8.) 

(Title.) 

This suit coming on this day for further consideration and it 

appearing that on the day of the mortgagor or 

, the same being a person entitled to redeem, has paid into Court all 
amounts due to the mortgagee under the preliminary decree dated the 
^ay of ; It is hereby ordered and decreed that:— 

(i) the mortgagee do execute a deed of re-conveyance of the property in 
the aforesaid preliminary decree mentioned in favour of the mortgagor 
*[or, as the case may be, who has redeemed the pro¬ 

perty] or an acknowledgment of the payment of the amount due in 
his favour; 

(ii) the mortgagee do bring into Court all documents in his possession and 
power relating to the mortgaged property in the suit. 

And it is hereby further ordered and decreed that, upon the mortgagee executing 
the deed of re-conveyance or acknowledgment in the manner aforesaid,— 

(0 the said sum of Rs. be paid out of Court to the 

mortgagee; 

(it) the said deeds and documents brought into the Court be delivered out of 
Court to the mortgagor *'[or the person making the payment] and 
the mortgagee do, when so required, concur in registering, at the cost 
of the mortgagor *[or other person making the payment], the said 

deed of re-conveyance or the acknowledgment in the office of the Sub- 
Registrar of ; and 

(in) *[if the mortgagee, plaintiff or defendant, as the case may be, is in 

possession of the mortgaged property] that the mortgagee do forth¬ 

with deliver possession of the mortgaged property in the aforesaid 
preliminary decree mentioned to the mortgagor *[or such person as 

aforesaid who has made the payment]. 


* Words not required to be deleted. 
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No. 8. 

Decree against mortgagor personally for balance after the 

SALE OF THE MORTGAGED PROPERTY. 

(0. 34, Rr. 6 and 8-A.) 

(Title.) 

Upon reading the application of the mortgagee (the plaintiff or defendant, as 
the case may be) and reading the final decree passed in the suit on the 

day of and the Court being satisfied that the net proceeds of the 

sale held under the aforesaid final decree amounted to Rs. and have 

been paid to the applicant out of the Court on the day of 

and that the balance now due to him under the aforesaid decree is Rs. ; 

• 

And whereas it appears to the Court that the said sum is legally recoverable from the 
mortgagor (plaintiff or defendant, as the case may be) personally; 

It is hereby ordered and decreed as follows:— 

That the mortgagor (plaintiff or defendant, as the case may be) do pay to the 
mortgagee (defendant or plaintiff, as the case may be) the said sum of Rs. 
with further interest at the rate of six per cent, per annum from the 
day of (the date of payment out of Court referred to above) 

up to the date of realization of the said sum, and the costs of this application. 


No. 9. 


[Plaintiff 


Preliminary decree for foreclosure or sale. 

• • •• •• •• •• •• 

1st Mortgagee, 

Defendant 

No. 1 

VS. 

• • •• •• • • •• •• • • 

Mortgagor. 

Defendant 

No. 2 

• • •• •• •• •• •• •• 

2nd Mortgagee.] 



(0. 34, Rr. 2 and 4.) 

(Title.) 



The suit coming on this day, etc.; It is hereby declared that the 

amount due to the plaintiff on the mortgage mentioned in the plaint calculated up to this 

day of is the sum of Rs. 

for principal, the sum of Rs. for interest on the said principal, the sura 

of Rs. for costs, charges and expenses (other than the costs of the suit) 

incurred by the plaintiff in respect of the mortgage-security with interest thereon and the 
sum of Rs. for the costs of this suit awarded to the plaintiff, making in 

all the sum of Rs. 

(Similar declarations to be introduced with rega>rd to the amount due to defendant 
No. 2 in respect of his mortgage if the mortgage-money due thereunder has become payable 
at the date of the suit.) 

2. It is further declared that the plaintiff is entitled to payment of the amount due 
to him in priority to defendant No. 2* [or (if there are several subsequent mortgages) that 
the several parties hereto are entitled in the following order to the payment of the sums 
due to them respectively:—] 

3 And it is hereby ordered and decreed as follows:— 

(t) (a) that defendants or one of them do pay into Court on or before the 

day of or any later date up 

to which time for payment has been extended by the Court the said sum 
of Rs. due to the plaintiff; and 

(b) that defendant No. 1 do pay into Court on or before the 

day of or any later date up to 
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which time for payment has been extended by the Court the said sum of 
Rs. due to defendant No. 2; and 

( ii ) that, on payment of the sum declared to be due to the plaintiff by defen¬ 
dants or either of them in the manner prescribed in clause ( i) (a) and 
on payment thereafter before such date as the Court may fix of such 
amount as the Court may adjudge due in respect of such costs of the suit 
and such costs, charges and expenses as may be payable under R. 10, 
together with such subsequent interest as may be payable under R. 11 
of 0. 34 of the First Schedule to the Code of Civil Procedure, 1908, 
the plaintiff shall bring into Court all documents in his possession or 
power relating to the mortgaged property in the plaint mentioned, and 
all such documents shall be delivered over to the defendant No,. 

(who has made the payment), or to such person as he appoints, 
and the plaintiff shall, if so required, re-convey or re-transfer the said 
property free from the said mortgage and clear of and from all incum¬ 
brances created by the plaintiff or any person claiming under him or any 
person under whom he claims, and also free from all liability whatsoever 
arising from the mortgage or this suit and shall, if so required, deliver 
up to the defendant No. (who has made the 

payment) quiet and peaceable possession of the said property. 

(Similar declarations to be introduced, if defendant No. 1 pays th\e amount found! 
or declared to be due to defendant No. 2 with such variations as may be necdssary .having 
regard to the nature of his mortgage.) 

4. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid of the amount due to the plaintiff, the plaintiff shall be at liberty to apply to 
the Court for a final decree— 

(i) *\in the case of a mortgage by conditional sale or am anomalous mwtgagc 
where the only remedy provided for in the mortgage-d\eed is foreclosure 
and not sale] that the defendants jointly and severally shall thenceforth 
stand absolutely debarred and foreclosed of and from all right to redeem 
the mortgaged property described in the Schedule annexed hereto and 
shall, if so required, deliver to the plaintiff quiet and peaceable possession 
of the said property; or 

(ii) *\in the case of any other mortgage] that the mortgaged property or a 
sufficient part thereof shall be sold; and that for the purposes of such 
sale the plaintiff shall produce before the Court or such officer as it 
appoints, all documents in his possession or power relating to the mort¬ 
gaged property; and 

(Hi) *[bih the cast' where a sale is ordered under clause 4 (ii) above] that the 

money realised by such sale shall be paid into Court and be duly applied 

(after deduction therefrom of the expenses of the sale) in payment of 
the amount payable to the plaintiff under this decree and under any 
further orders that may have been passed in this suit and in payment of 
the amount which the Court may adjudge due to the plaintiff in respect of 
such costs of this suit and such costs, charges and expenses as may be 
payable under R. 10, together until such subsequent interest as may be 

payable under It. 11, of O. 34 of the First Schedule to the Code ot 

Civil Procedure, 1908, and that the balance, if any, shall be applied in 
payment of the amount due to defendant No. 2; and that if any balance be 
left, it shall be paid to the defendant No. 1 or other persons entitled to 

receive the same; aud 

(iv) that, if the money realised by such sale shall not be sufficient for payment in 
full of the amounts due to the plaintiff and defendant l\o. _, t.ie 
plaintiff or defendant No. 2 or both of them, as the case may be, shall 
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be at liberty (when such remedy is open under the terms of their respective 
mortgages and is not barred by any law for the time being in force) to 
apply for a personal decree against defendant No. 1 for the amounts 
remaining due to them respectively. ... . 

<*., *1 . I • . . . . • • • • • • • • • * 

5. And it is hereby further ordered and decreed— 

,■ v (a) that if defendant No. 2 pays into Court to the credit of this suit the amount 

adjudged due to the plaintiff, but defendant No. 1 makes default in the 
payment of the said amount, defendant No. 2 shall be at liberty to apply 
to the Court to keep the plaintiff’s mortgage alive for his benefit and to 
apply for a final decree (in the same manner as the plaintiff might have 
done under clause 4 above)* — 

• «,. _ •• 1 • " ^ 

p *[(i) that defendant No. 1 shall thenceforth stand absolutely debarred and 

foreclosed of and from all right to redeem the mortgaged property des¬ 
cribed in the Schedule annexed hereto and shall, if so required, deliver 
up to defendant No. 2 quiet and peaceable possession of the said property;] 

-»* . : ( • or 

' *[(it) that the mortgaged property or a sufficient part thereof be sold and that 

for the purposes of such sale defendant No.’2 shall produce before the 
Court or such officer as it appoints, all documents in his possession or 
power relating to the mortgaged property;] 

and (b) (if on the application of defendant NO. 2 such a final decree for fore¬ 
closure is passed), that the whole of the liability of defendant No. 1 

arising from the plaintiff’s mortgage or from the mortgage of defendant 
No. 2 or from this suit shall be deemed to have been discharged and 
extinguished. 

6. And it is hereby further ordered and decreed *in the case loliere a sale is ordered 
under clause 5 above ]— 

(i) that the money realised by such sale shall be paid into Court and be duly 

applied (after deduction therefrom of the expenses of the sale) first in 

payment of the amount paid by defendant No. 2 in respect of the plain¬ 
tiff’s mortgage and the costs of the suit in connection therewith and in 
payment of the amount which the Court may adjudge due in respect of 
< subsequent interest on the said amount; and that tho balance, if any, shall 

then be applied in payment of the amount adjudged due to defendant 
No. 2 in respect of his own mortgage under this decree and any further 
orders that may be passed and in payment of the amount which the Court 
may adjudge due in respect of such costs of this suit and such costs, 
charges and expenses as may be payable to defendant No. 2 under R. 10, 
together with such subsequent interest as may be payable under R. 11, 

of 0. 34 of the First Schedule to the Code of Civil Procedure, 1908, 

and that the balance, if any, shall be paid to defendant No. 1 or other 
/ persons entitled to receive the same; and 

M.. (u) that, if the money realised by such sale shall not be sufficient for payment 

in full of the amount due in respect of the plaintiff’s mortgage or defen¬ 
dant No. 2’8 mortgage, defendant No. 2 shall be at liberty (where such 

remedy is open to him under the terms of his mortgage and is not barred 
by any law for the time being in force) to apply for a personal decree 
• against defendant No. 1 for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties are at liberty to 
apply to the Court from time to time as they may have occasion, and on such application or 
otherwise the Court may give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 


C.P.C.— 397 
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• No. 10. ' : ■ : •; o • 

Preliminary decree for redemption of prior mortgage and foreclosure 


OR SALE ON SUBSEQUENT MORTGAGE 


[Plaintiff 

Defendant No. 1 
Defendant No. 2 


va. 


2nd Mortgagee, 

Mortgagor, 
1st Mortgagee.] 


(0. 34, Er. 2, 4 and 7.) 


(Title.) 

The suit coming on this day,, etc.; It is hereby declared that the 

amount due to defendant No. 2 on the mortgage mentioned in the plaint calculated up to 
this day of is the sum of Es. 

for principal, the sum of Bb. for interest on the said principal, the sum 

0 £ ik for costs, charges and expenses (other than the costs of the 

suit) properly incurred by defendant No. 2 in respect of the mortgage-security mth interest 
thereon and the sum of Es. for the costs of this suit awarded to defen- 

dant No. 2, making in all the sum of Es. 

(Similar declarations to be introduced with regard to the amount due from defenr 
dant No 1 to the plaintiff in respect of his mortgage if the mortgage-money due there - 

under has become payable at the date of the suit.) 

2. It is further declared that defendant No. 2 is entitled to payment of 

due to him in priority to the plaintiff *[or if (there are several subeequent mortgage^ 

that the several parties hereto are entitled in the following order to the payment of sum. 

due to them respectively:—]. * * 

o Anil it is hereby ordered and decreed as follows: ■ ^ l 

3 - A « plaintiff or defendant No 1 or one of them do P*^Court 

dat^up^to^which time for payment has been untended1 by the Court the 

sa*d aim of Be. * ^fondant »l and 

<*> ttat defendant No. Ita pay into Court on or before the^ ^ ^ ^ 

which time for parent has been extended by the Court the said sum 
of jk due to the plaintiff; and 

.*> r n-r rrrs — 

clause (i) (a) and on payment thereafter before such date as t e 
may fix of such amount as the Court may adjudge due m respect of 
Zl costs of the suit and such costs, charges andexpenses^ a 
payable under B. 10, together wrth t0 the code 

be payable under E. 11, of u - „ . u brin „ ^to Court all 

of Civil Procedure, 1908, defendant No 2 O^brmg proper ty 

documents in his P°““ 8l0 V r documents shall be delivered over 

in the plaint mentioned, and a ( hoever haa made the payment), 

to the plaintiff or defendant^ 1 ( defendant No g Bhall> * ? o 
or to such person as he appmnts rt free from the said 

required, re-convey or ^transfer h created by defendant 

mortgage and clear of and or per80I1 unde r whom he 

No. 2 or any P^ elanung vri what30e ver arising from the mort, 
claims, and also free fr required, deliver up to the plaintiff 

or^defendant SS! U^r has male the payment) guiet and peace- 
able possession of the said property. 


* Word* not required to be deleted. 
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(it) # [in the case of any other mortgage] that the mortgaged property or a 
sufficient part thereof shall be sold; and that for the purposes of such 
sale defendant No. 2 shall produce before the Court or such officer as 
it appoints, all documents in his possession or power relating to the 
mortgaged property; and 

(Hi) *[in the case where a sale is ordered under clause 4 (ii) above] that the 
money realised by such sale shall be paid into Court and be duly applied 
(after deduction therefrom of the expeuses of the sale) in payment of 
the amount payable to defendant No. 2 under the decree and any further 
orders that may be passed in this suit and in payment of the amount 
which the Court may adjudge due to defendant No. 2 in respect of 
such costs of the suit and such costs, charges and expenses as may be 
payable to the plaintiff under R. 10, together with such subsequent 
interest as may be payable under R. 11, of 0. 34 of the First 
Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, 
shall be applied in payment of the amount due to the plaintiff and that, 
if any balance be left, it shall be paid to defendant No. 1 or other 
persons entitled to receive the same; and 

(tv) that, if the money realised by such sale shall not be sufficient for payment 
in full of the amounts due to defendant No. 2 and the plaintiff, defen¬ 
dant No. 2 or the plaintiff or both of them, as the case may be, shall 
be at liberty (when such remedy is open under the terms of their res¬ 
pective mortgages and is not barred by any law for the time being in 
force) to apply for a personal decree against defendant No. 1 for the 
amounts remaining due to them respectively. 

5. And it is hereby further ordered and decreed,— 

(a) that, if the plaintiff pays into Court to the credit of this suit the amount 
adjudged due to defendant No. 2 but defendant No. 1 makes default in 
the payment of the said amount, the plaintiff shall be at liberty to apply 
to the Court to keep defendant No. 2’s mortgage alive for his benefit and 
to apply for a final decree (in the same manner as the defendant No. 2 might 
have done under clause 4 above )— 

*[(t) that defendant No. 1 shall thenceforth stand absolutely debarred and 
foreclosed of and from all right to redeem the mortgaged property des¬ 
cribed in the Schedule annexed hereto and shall, if so required, deliver up 
to the plaintiff quiet and peaceable possession of the said property;] or 

# [(ti) that the mortgaged property or a sufficient part thereof be sold and that for 
the purposes of such sale the plaintiff shall produce before the Court or 
such officer as it appoints, all documents in his possession or power 
relating to the mortgaged property;] 

* Words not required to be deleted. 


(Similar declarations to he introduced , if defendant No. 1 pays the amount found 
or declared due to the plaintiff with such variations as may be necessary having regard to the 
nature of his mortgage.) 

4. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, of the amount due to defendant No. 2, defendant No. 2 shall be at liberty to 
apply to the Court that the suit be dismissed or for a final decree— 

(t) *[in the case of a mortgage by conditional sale or an anomalous mortgage 
where the only Remedy provided for in the mortgage-deed is foreclosure 
and not sale] that the plaintiff and defendant No. 1 jointly and severally 
shall thenceforth stand absolutely debarred and foreclosed of and from 
all right to redeem the mortgaged property described in the Schedule 
' •. annexed hereto and shall, if so required, deliver to the defendant No. 2 

quiet and peaceable possession of the said property; or 
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and (b) (if on the application of defendant No. 2 such a final decree for foreclosure 
is passed), that the whole of the liability of defendant No. 1 arising from the 
plaintiff’s mortgage or from the mortgage of defendant No. 2 or from this suit 
shall be deemed to have been discharged and extinguished. . 

6. And it is hereby further ordered and decreed (in the case where a sale is ordered 

under clause 5 above )— . •. ■: " • !. 

• (i) that the money realised by such sale shall be paid into Court and be duly 

applied (after deduction therefrom of the expenses of the sale) first in 
payment of the amount paid by the. plaintiff in respect of defendant 
No. 2’s mortgage and the costs of the suit in connection therewith and in 
payment of the amount which the Court may adjudge due in respect of 
subsequent interest on the said amount; and that the balance, if any, 
shall then be applied in payment of the amount adjudged due to the 
plaintiff in respect of his own mortgage under this decree and any further 
orders that may be passed and in payment of the amount which the Court 
may adjudge due in respect of such costs of the suit and such costa, 
charges and expenses as may be payable to the plaintiff under R. 10, 
together with such subsequent interest as may be payable under R. 11, 
of 0. 34 of the First Schedule to the Code of Civil Procedure, 1908, 
and that the balance, if any, shall be paid to defendant No. 1 or other 
persons entitled to receive the same; and 
(ii) that, if the money realised by such sale shall not be sufficient for payment in 
full of the amount due in respect of defendant No. 2’s mortgage or the 
plaintiff’s mortgage, defendant No. 2 shall be at liberty (where such 
remedy is open to him under the terms of his mortgage and is not barred by 
any law for the time being in force) to apply for a personal decree against 
defendant No. 1 for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties are at liberty to 
apply to the Court from time to time as they may have occasion, and on such application or 
otherwise the Court may give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. : 

No. 11. 

Preliminary decree for sale. • 

[Plaintiff—Sub or derivative mortgagee 

vs. 

Defendant No. 1 .—Mortgagor. 

Defendant No. 2.—Original mortgagee.] 

(0. 34, R. 4.) 

(Title.) 

This suit coming on this *J. 

amount due to defendant No. 2 on his mortgage calculated up,to ttj. ^ ^ - ^ 

is tli6 sum oi • , _ 

a., tZX^7«) 

with interest thereon and the sum of Ks. 

to defendant No. 2, making in all the sum of Rs. ' . . ^e*- 

(Similar declarations to be introduced with regard to the amount due from def 

dant No. 2 to the plaintiff in respect of his mortgage .) 

2 And it is hereby ordered and decreed as follows:— 

(i) that defendant No.^1 dyay into Court on or before ^ np 
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- to which time for payment may be extended by the Court the said sum 
of Rs. due to defendant No. 2. 

(Similar declarations to be introduced with regard to the amount due to the plain¬ 
tiff, defendant if o. 2 being at liberty to pay such amount.) 

• (it) that, on payment of the sum declared due to defendant No. 2 by defendant 

■> ' No. 1 in the manner prescribed in clause 2 (i) and on payment 

thereafter before such date as the Court may fix of such amount as the 
-- • . Court may adjudge due in respect of such costs of the suit and such costs, 

• charges and expenses as may be payable under R. 10, together with such 

subsequent interest as may be payable under R. 11, of 0. 34 of the 
First Schedule to the Code of Civil Procedure, 1908, the plaintiff and 
defendant No. 2 shall bring into Court all documents in their possession 
or power relating to the mortgaged property in the plaint mentioned, and 
all such documents (except such as relate only to the sub-mortgage) shall 
be delivered over to defendant No. 1, or to such person as he appoints, 
and defendant No. 2 shall, if so required, re-convey or re-transfer the 
property to defendant No. 1 free from the said mortgage clear of and from 
all incumbrances created by defendant No. 2 or any person claiming 
under him or any person under whom he claims, and free from all liability 
arising from the mortgage or this suit and shall, if so required, deliver 
up to defendant No. 1 quiet and peaceable possession of the said property; 
and 

(tii) that, upon payment into the Court by defendant No. 1 of the amount due 
to defendant No. 2, the plaintiff shall be at liberty to apply for payment 
to him of the sum declared due to him together with any subsequent costs 
of the suit and other costs, charges and expenses, as may be payable under 
R. 10, together with such subsequent interest as may be payable under 
R. 11, of 0. 34 of the First Schedule to the Code of Civil Procedure, 
1908, and that the balance, if any, shall then be paid to defendant No. 2; 

and that if the amount paid into the Court be not sufficient to pay in 

full the sum due to the plaintiff, the plaintiff shall be at liberty (if such 
remedy is open to him by the terms of the mortgage and is not barred by 

any law for the time being in force) to apply for a personal decree against 

defendant No. 2 for the amount of the balance. 

3. And it is further ordered and decreed that if defendant No. 2 pays into Court 
to the credit of this suit the amount adjudged due to the plaintiff, the plaintiff shall bring 
into the Court all documents, etc. [as in sub-clause (it) of clause 2]. 

4. And it is hereby further ordered and decreed that, in default of payment by 
defendants Nos. 1 and 2 as aforesaid, the plaintiff may apply to the Court for a final decree 
for sale, and on such application being made the mortgaged property or a sufficient part 
thereof shall be directed to be sold; and that for the purposes of such sale the plaintiff and 
defendant No. 2 shall produce before the Court or such officer as it appoints, all documents 
in their possession or power relating to the mortgaged property. 

5. And it is hereby further ordered and decreed that the money realised by such 

sale shall be paid into Court and be duly applied (after deduction therefrom of the expenses 

of the sale) first in payment of the amount due to the plaintiff as specified in clause 1 above 
with such costs of the suit and other costs, charges and expenses, as may be payable under 
R. 10, together with such subsequent interrst as may be payable under R. 11 of O. 34 of 
the First Schedule to the Code of Civil Procedure, 1908, and that the balance’ if auy shall 
be applied in payment of the amount due to defendant No. 2; and that, if any balance bo 
left, it shall be paid to defendant No. 1 or other persons entitled to receive the same). 

6. And it is hereby further ordered and decreed that, if the money realised by such 

sale shall not be sufficient for payment in full of the amounts payable to the plaintiff and 

defendant No. 2, the plaintiff or defendant No. 2 or both of them, as the case may be shall 

be at liberty (if such remedy is open under their respective mortgages and is not barred 
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Appendix a y ,aw for the time being in force) to apply for a personal decree against defendant 
Dr -No. 2 or defendant No. 1 (as the case may be) for the amount of the balance. 

7. And it is hereby further ordered and decreed that, if defendant No. 2 pays into 
Court to the credit of this suit the amount adjudged due to the plaintiff, but- defendant 
JNo. 1 makes default in payment of the amount due to defendant No. 2, defendant No.' 
shall be at liberty to apply to the Court for a final decree for foreclosure or sale (as the 
case may be)— {declarations in the ordinary form, to he introduced according to the nature 
6f defendant No. 2’s mortgage and the remedies open to him thereunder). 

8. And it is hereby further ordered aud decreed that the parties are at liberty to 
apply to the Court as they may have occasion, and on such application or otherwise the 
Court may give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 

, ’ No. 12. 

Decree for Rectification of Instrument. 

(Title.) 

It is hereby declared that the , dated the day of 

, does not truly express the intention of the parties to such 

And it is decreed that the said be rectified by 


No. 13. 

Decree to set aside a transfer in fraud of creditors. 

(Title.) 

It is hereby declared that the , dated the day of 

19 , and made between and " , 

is void as against the plaintiff and all other the creditors, if any, of the defendant 


No. 14. 

Injunction against Private Nuisance. 

(Title.) 

Let the defendant , his agents, servants and workmen, be per¬ 

petually restrained from burning, or causing to be burnt, any bricks on the defendant’s 
plot of land marked B in the annexed plan, so as to occasion a nuisance to the plaintiff 
as the owner or occupier of the dwelling-house and garden mentioned in the plaint as be- 
longing to and being occupied by the plaintiff. 


No. 15. 

Injunction against building higher than old level. 

(Title.) 

Let the defendant , his contractors, agents and workmen, be per¬ 

petually restrained from continuing to erect upon his premises in 

any house or building of a greater height than the buildings which formerly stood upon hifl 
said premises and which have been recently pulled down, so or in such manner as to 
darken, injure or obstruct such of the plaintiff’s windows in his said premises as are 
ancient lights. ... 


No; 16. 

Injunction restraining use of Private Road. 

(Title.) 

Let the defendant , his agents, servants and workmen, be per¬ 
petually restrained from using or permitting to be used any part of the lane at i 
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the soil of which belongs to the plaintiff, as a carriage-way for the passage Of carts, carriages 
or other vehicles, either going to or from the land marked B in the annexed plan or for any 
purpose whatsoever. 


No. 17. 


Preliminary Decree in an Administration-suit. 

(Title.) • 

It is ordered that the following accounts and inquiries be taken and made; that is 
to say:— 

In creditor's suit — 

1. That an account be. taken of what is due to the plaintifE and all other the ere* 
ditors of the deceased. 


lift suit by legatees — 

2. That an account be taken of the legacies given by the testator’s will. 

In suits by ruext-of-lcvn — 

3. That an inquiry be made and account taken of what or of what share, if any, the 
plaintiff is entitled to as next-of-kin [or one of the next-of-kin] of the intestate. 

[After the first paragraph, the decree will, where necessary, order, in a creditor’s 
suit, inquiry and accounts for legatees, heirs-at-law and next-of-kin. In suits by claim¬ 
ants other than creditors, after the first paragraph, in all cases, an order to inquire and take 
an account of creditors will follow the first paragraph and such of the others as may be 
necessary will follow, omitting the first formal words. The form is continued as in a 
creditor’s suit.] 

4. An account of the funeral and testamentary expenses. 

5. An account of the moveable property of the deceased come to the hands of the 
defendant, or to the hands of any other person by his order or for his use. 

6. An inquiry what part (if any) of the moveable property of the deceased is out¬ 
standing and undisposed of. 

7. And it is further ordered that the defendant do, on or before the 

day of next, pay into Court all sums of money which shall be 

found to have come to his hands, or to the hands of any person by his order or for his use. 

8. And that if the *shall find it necessary for carrying out the objects of 

the suit to sell any part of the moveable property of the deceased, that the same be sold 
accordingly, and the proceeds paid into Court. 

9. And that Mr. E. F. be receiver in the suit (or proceeding) and receive and get 

In all outstanding debts and outstanding moveable property of the deceased, and pay the 
same into the hands of the *(and shall give security by bond for the due 

performance of his duties to the amount of rupees). 

10. And it is further ordered that if the moveable property of the deceased be found 
insufficient for carrying out the objects of the suit, then the following further inquiries be 
made, and accounts taken, that is to say— 

(a) an inquiry what immoveable property the deceased was seized of or entitled 
to at the time of his death; 

• (6) an inquiry what are the incumbrances (if any) affecting the immoveable pro¬ 

perty of the deceased or any part thereof; 

( c ) an account, so far as possible, of what is due to the several incumbrancers 
and to include a statement of the priorities of such of the incumbrancers as 
shall consent to the sale hereinafter directed. 
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11. And that the immoveable property of the deceased, or so much thereof as shall be 

necessary to make up the fund in Court sufficient to carry out the object of the suit, be sold 

with the approbation of the Judge, free from incumbrances (if any) of such incumbrancers 

as shall consent to the sale and subject to the incumbrances of such of them as shall not 
consent. 

12. And it is ordered that G-. H. shall have the conduct of the sale of the immove¬ 
able property, and shall prepare the conditions and contracts of sale subject to the approval 

. * an ^ that in case any doubt or difficulty shall arise the papers 

shall be submitted to the Judge to settle. 

13. And it is further ordered that, for the purpose of the inquiries hereinbefore 

irected, the ’shall advertise in the newspapers according to the practice 

of the Court, or shall make such inquiries in any other way which shall appear to the 

*to give the most useful publicity to such inquiries. 

14. And it is ordered that the above inquiries and accounts be made and taken, and 

that all other acts ordered to be done be completed, before the day of 

. . . > an< * that the *do certify the result of the 

inquiries, and the accounts, and that all other acts ordered are completed, and have his certi¬ 
ficate in that behalf ready for the inspection of the parties on the 
day of 

* f 

15. And, lastly, it is ordered that this suit [or proceeding] stand adjourned for making 

final decree to the day of 

[Such part only of this decree is to be used as is applicable to the particular case.] 


No. 18. 

Final Decree in an Administration-suit by a Legatee. . > 

(Title.) 

1. It is ordered that the defendant do, on or before the 

day of , pay into Court the sum of Rs. , the balance by 

the said certificate found to be due from the said defendant on account of the estate of 

, the testator, and also the sum of Rs. for interest, 

at the rate of Rs. per cent, per annum, from the day of 

to the day of , amounting together to the sum 

of Rs. 


2. Let the *of the said Court tax the costs of the plaintiff and 

defendant in this suit, and let the amount of the said costs, when so taxed, be paid out of 
the said sum of Rs. ordered to be paid into Court as aforesaid, as 

follows:— 

(a) The costs of the plaintiff to Mr. , his attorney [or 

pleader] or and the costs of the defendant to Mr. > hi* 

attorney [or pleader]. 

(b) And (if any debts are due ) with the residue of the said sum of Rs. 1 

after payment of the plaintiff’s and defendant’s costs as 
aforesaid, let the sums, found to be owing to the several creditors mentioned 
in the schedule to the certificate, of the ; 

*, together with subsequent interest on such of the 
debts as bear interest, be paid; and, after - making such payments, let the 
amount coming to the several legatees mentioned in the 
schedule, together with subsequent interest (to be verified as (aforesaid), 
be paid to them. , 

3. And if there should then be any residue, let the same be paid to the residuary 
legatee. 


* Here insert name of proper officer. 
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'j\l: •• r<: • : ; ' \ : i *. • ’ No. 19. . \ ’ -i / %- ’ > ' 

» « * r r 

Preliminary Decree in an Administration-suit by a Legatee, where an Executor 

IS HELD PERSONALLY LIABLE FOR THE PAYMENT OF LEGACIES. 

(Title.) ' . . ' ‘ ' ’ ' J 

1. It is declared that the defendant is personally liable to pay the legacy of Es. ^ 

bequeathed to the plaintiff; 

2. And it is ordered that an account be taken of what is due for principal and 
interest on the said legacy; 

3. And it is also ordered that the defendant do, within weeks after 

the date of the certificate of the *, pay to the plaintiff the amount 

of what the "shall certify to be due for principal and interest; 

4. And it is ordered that the defendant do pay the plaintiff his costs of suit, the 
same to be taxed in case the parties differ. 


Appendix 

D. 


, 1 i - • NO. 20. 

• Final Decree in an Administration-suit by Next-of-kin. 

: f ; (Title.) - ■ • 

1. Let the "of the said Court tax the costs of the plaintiff and 

defendant in this suit, and let the amount of the said plaintiff’s costs, when so taxed, be 
paid by the defendant to the plaintiff out of the sum of Rs. , the 

balance by the said certificate found to be due from the said defendant on account of the 
personal estate of E. F., the intestate, within one week after the taxation of the said costs 
by the said , *, and let the defendant retain for her 

own use out of such sum her costs, when taxed. 

2. And it is ordered that the residue of the said sum of Rs. , 

after payment of the plaintiff’s and defendant’s costs as aforesaid, be paid and applied by 
defendant as follows:— 

(a) Let the defendant, within one week after the taxation of the said costs by the 

*as aforesaid, pay one-third share of the said residue 
to the plaintiffs A. B., and C. D., his wife, in her right as the sister and 
one of the next-of-kin of the said E. F., the intestate. 

(b) Let the defendant retain for her own use one other third share of the said 

residue, as the mother and one of the next-of-kin of the said E. F., the 
. intestate. 

(<?) And let the defendant, within one week after the taxation of the said costs by 
the "as aforesaid, pay the remaining one-third share 

f.i .' of the said residue to G. H., as the brother and the other next-of-kin of 

the said E. F., the intestate. 


No. 21. 

Preliminary Decree in a Suit for Dissolution of Partnership and the 

taking of Partnership Accounts. 

■ (Title.) - 

It is declared that the proportionate shares of the parties in the partnership are as 
follows:— 

It is declared that this partnership shall stand dissolved [or shall be deemed to have 
been dissolved] as from the day of f au( j 

it is ordered that the dissolution thereof as from that day be advertised in the 
Gazette, etc. 


C.P.C.— 398 
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And it is ordered that • be the receiver of the partnership-estate 

and effects in this suit and do get in all the outstanding hook-debts and claims-of the partner¬ 
ship- 

And it is ordered that the following accounts be taken:— 

1. An account of the credits, property and effects now belonging to the said partner¬ 
ship; ' , • - . • 

2. An account of the debts and liabilities of the said partnership; 

3. An account of all dealings and transactions between the plaintiff and defendant 
from the foot of the settled account exhibited in this suit and marked (A), and not disturbing 
any subsequent settled accounts. 

And it is ordered that the goodwill of the business heretofore carried on by the 
plaintiff and defendant as in the plaint mentioned, and the stock-in-trade, be sold on the 
premises, and that the *may, on the application of any of the parties, fix 

a reserved bidding for all or any of the lots at such sale, and that either of the parties is to 
be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken, and all the other acts required to 
be done be completed, before the day of , 

and that the *do certify the result of the accounts, and that all 

other acts are completed, and have his certificate in that behalf ready for the inspection of 
the parties on the day of 

And, lastly, it is odered that this suit stand adjourned for making a final decree to 
the day of 
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No. 22. 

Final Decree in a Suit for Dissolution of Partnership and the taking of 

PARTNERSHIP ACCOUNTS. 

(Title.) 

It is ordered that the fund now in Court, amounting to the sum of Rs. 

, be applied as follows:— 

1. In payment of the debts due by the partnership set forth in the certificate of the 

•amounting in the whole to Rs. 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

[These costs must he ascertained before the decree is drawn up.] 

3. In payment of the sum of Rs. to the plaintiff as his share of the 

partnership-assets, of the sum of Rs. , being the residue of the 

said sum of Rs. now in Court, to the defendant as his share of 

the partnership-assets. 

[Or, And that the remainder of the said sum of Rs. be paid 

to the said plaintiff (or defendant) in part payment of the sum of Rs. 
certified to be due to him in respect of the partnership-accounts.] 

4. And that the defendant [or plaintiff] da on or before the day of 

pay to the plaintiff [or defen¬ 
dant] the sum of Rs. being the balance of the said sum 

of Ra. due to him, which will then remain due. 

No. 23. 

Decree for Recovery of Land and Mesne Profits. 

(Title.) 

It is hereby decreed as follows:-— 

1. That the defendant do put the plaintiff in possession of the property specified in the 
schedule hereunto annexed. 


* Here insert name of proper officer. 
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2. That the defendant do pay to the plaintiff the sum of Es. 

■with interest thereon at the rate of per cent, per annum to the 

date of realization on account of mesne profits which have accrued due prior to the institu¬ 
tion of the suit. 

Or 

2. That an inquiry be made as to the amount of mesne profits which have accrued 
due prior to the institution of the suit. 

• l> a 

3. That an inquiry be made as to the amount of mesne profits from the institution , 4 -. 

of the suit until [the delivery of possession to the decree-holder] [the relinquishment of 

possession by the judgment-debtor with notice-to-the decree-holder through the Court] [the 
expiration of three years from the date of the decree]. i. 

' Schedule. 

f '■ jf o\ 

Local Amendment. 

f 

t f • 

Madras. 

, Add the following form ae Form No. 24, viz .:— 

rr.rf I. • ' '• ••• 

c,.'; .f .r.frrr , . “No. 24. • • • , 

tJli j X J iiu .1 vi i i I * ■ r 

• 6 

Dbobeb Sanctioning a oomphomisb ov a suit on behalf of a minob ob a Lunatic. 
h .) '• (Title.) ; - 

This suit coming on this day for final disposal in the presence of etc., and 0. D., the defen¬ 
dant, a minor by E. F., his guardian ad litem, applying that this suit may be compromised in the terms 
of an agreement in uniting, dated the day of and made between 

A. B., the plaintiff, of the one part, and the said C. D. by the said guardian ad litem of the other 
part, (or. on the terms hereafter set forth) and, it appearing to this Court that the said compromise is 
fit and proper and for the benefit of the said minor, this Court doth sanction the said compromise on 
behalf of the said minor, and with the consent of all parties hereto: It is ordered as follows:— 

(Set out the terms of the compromise.)” 
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No. 1. 

Notice to show cause why a Payment or Adjustment should not be 

RECORDED AS CERTIFIED. 

(O. 21, R. 2.) . 

(Title.) 


• ' 


To 


-► n 




* * • » 

Whereas in execution of the decree in the above-named suit 


has 

recoverable under the 


applied to this Court that the sum of Rs. 

paid • •. f T 

decree has been-and should be recorded as certified, this is to give you notice that 

adjusted 

you are to appear before this Court on the day of 

payment 

19 , to show cause why the -- aforesaid should not be recorded 


certified. 


adjustment 


GrvEN under my hand and the seal of the Court, this 

19 . ... 


day of 


Judge. 


No. 2. 

Precept. (Section 46.) 

(Title.) 

Upon hearing the decree-holder it is ordered that this precept be sent to the Court 
of at under section 46 of the Code of Civil 

Procedure, 1908, with directions to attach the property specified in the annexed schedule and 
to hold the same pending any application which may be made by the decree-holder for 
execution of the decree. 

Schedule. 

Dated the day of .. 19 . 

Judge. 


No. 3. 

Order sending Decree for Execution to another Court. 

(0. 21, R. 6.) 

(Title.) 

Whereas the decree-holder in the above suit has applied to this Court for a certi¬ 
ficate to be sent to the Court of at . , 

for execution of the decree in the above suit by the said Court, alleging that the judg¬ 
ment-debtor resides or has property within the local limits of the jurisdiction of the sai 
Court, and it is deemed necessary and proper to send a certificate to the said Court unae 
O. 21, R. 6 of the Code of Civil Procedure, 1908, it is 


0 


Execution ' 
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fe)8 —-- 

Ordered : 

That a copy of this, order be sent to 0 y 

■with a copy of the decree and of any order which may have been made for execution of the 
aame and a certificate of non-satisfaction. , . O . 
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Dated the 

vkv: I ' V '•>'} 


day of 


• ••i 


19 . 
Judge. 


[ I 


No. 4. 

Certificate of non-satisfaction of Decree. , 

(0. 21, R. 6.) ' , 

r (Title.) it j: ‘ , > - ' 

Certified that noi satisfaction of the decree of this Court in Suit No. 1 

. of 19 , a copy which is hereunto attached, has been 
obtained by execution within the jurisdiction of this Court. 

Dated the day of 19 . 

Judge. 


No. 5. : 

Certificate of Execution of Decree transferred to another Court. 

7 (0. 21, R. 6.) 

(Title.) 
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Signature of Muharrir iai charge. 


Eangoon. 


Signature of Judge. 


Local Amendment. 


In the heading of Form No. 5 for the words and figures "0 
^'section 41” shall he substituted. 


21, R. 0 ,” the word and flguri 


(1), If partial, strike out “no” and state to what extent. 
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No. 6. 

. . Application for Execution of Decree. 

* ' .... . . , .. I •» . - ' * t 

• J - ' 1 * • /' * >) J M UtSiW 

• • I 

(0. 21, B. 11.) “ * film ‘inu# 

In the Court of ' *.‘£ 

I , decree-holder, hereby apply for execution of the decree herein 

below set forth:— 
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Mode in which the 
assistance of the Court 
is required. 
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[When attachment and sale 
of moveable property if 
sought .] 

I pray that the total amount 
of Rs. 

[together with interest on 
the principal sum up to 
date of payment] and the 
costs of taking out this- 
execution, be realized by 
attachment and sale of 
defendant’s moveable pro¬ 
perty as per annexed list 
and paid to me. 

[When attachment and sale 
of immoveable property is 
sought .] 

t 

I pray that the total amount 
of Rs. 

[together with interest on 
the principal sum up to 
date of payment] and the 
costs of taking out this 
execution, be realized by 
the attachment and sale 
of defendant’s immove¬ 
able property specified at 
the foot of this application 
and paid to me. 


I ' 

knowledge and belief. 


declare that what is stated herein is true to the best of my 

Signed , decree-holder. 

day of 


Dated the 


19 
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_ [Whan. attachment and sale of immoveable property is sought.] 

JXesoription and Specification of Property. 

The undivided one-third share of the judgment-debtor in a house situated in the 
■village of , value Ke. 40, and bounded as follows:— 

East by G’s house; west by H’s house; south by public road, north by private lane 
and J’8 house. 

i ' declare that what is stated in the above description is true to the 

best of my knowledge and belief, and so far as I have been able to ascertain the interest of 
the defendant in the property therein specified. 

Signed , decree-holder. 


No. 7. 

Notice to show Cause why Execution should not issue. 

, . • " i[(0. 21, R. 16.)] 

*• (Title.) 

To 

Whereas 

has made application to this Court for execution of decree in Suit No. 

of 19 , on the allegation that the said decree has been transferred 
assignment, this is to give you notice that you are to appear before this Court 

on the day of 

show cause why execution should not be granted. 

Given under my hand and the seal of the Court, this day of 

19 . 


to him by 
19 , to 


No. 8. 

Warrant of Attachment of Moveable Property in execution of a Decree 

FOR MONEY. (0. 21, R. 30.) 

(Title.) 

To,.. 

The Bailiff of the Court. 

Whereas was ordered by decree of this Court passed on the 

. day of 19 , in Suit No. of 19 , to 

pay to the plaintiff the sum of Rs. as 

noted in the margin; and whereas the said sum of 
Rs. has not been paid; These 

are to command you to attach the moveable property of 
the said 

as set forth in the schedule hereunto annexed, or which 
shall be pointed out to you by the said 

, and 

unless the said shall pay to 

you the said sum of Rs. 

together with Rs. f the 

costs of this attachment, to hold the same until fur¬ 
ther orders from this Court. 

You are further commanded to return this warrant on or before the 
day of 19 , with an endorsement certifying the day on which and 

manner in which it has been executed, or why it has not been executed. 


Decree. 



' 

Principal 

Interest 

Costs 

Costs of execution, 
further Interest 

Total 





lfTbis reference wee enbetitnted for the reference “(0. 21, R. 22)” by s. 2 and 8ch. I of 
Repealing and Amending Act, 1914 (X of 1914). 
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Given under my hand and the seal of the Court, this 

19 . 

Schedule. 


day of 


f I 


Judge. 




To 


No. 9. . .-.i. ;l f/l U 

Warrant for Seizure of Specific Moveable Property adjudged by Decree. 

; (O. 21, R. 31.) 

(Title.) . . ' ' b " 


The Bailiff of the Court. 
Whereas 


was ordered by decree of this Court passed on the 
day of 19 , in Suit No. of 

19 , to deliver to the plaintiff the moveable property (or a share in the 

moveable property) specified in the schedule hereunto annexed, and whereas the said 
property (or share) has not been delivered; o" 

These are to command you to seize the said moveable property (or a 

share of the said moveable property) and to deliver it to the plaintiff or 
to such person as he may appoint in his behalf. 

Given under my hand and the. seal of the Court, this 

day of 19 . ... ?. 


Schedule. 


Judge. 


No. 10. 

Notice to state Objections to draft of Document. 

(O. 21, R. 34.) 

(Title.) 


To 


Take notice that on the day of . ^ * 

the decree-holder in the above suit presented an application to 
this Court that the Court may execute on your behalf a deed of > 

whereof a draft is hereunto annexed, of the immoveable property specified hereunder, an 
that the day of 19 is appointed for the hearing 

of the said application, and that you are at liberty to appear on the said day and to state 
in writing any objections to the said draft. 

Description of Property. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


To 


No. 11. 

Warrant to the Bailiff to give Possession of Land, etc. 

(O. 21, R. 35.) ' 

(Title.) 


The Bailiff of the Court. '• : " 

Whereas the undermentioned property in the occupancy of 

• . has been decreed to •> •, t>: TiV 

, the plaintiff in this suit; You are hereby directed to put the sai 


I. 


Execution 


3185 


in possession of the same, and you are hereby authorized to remove 
any person bound by the decree who may refuse to vacate the same. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Schedule. 

Judge. 


No. 12. 

Notice to show cause why Warrant of Arrest should not issue. 

(0. 21, R. 37.) 

(Title.) 

To 

Whereas has made appli¬ 
cation to this Court for execution of decree in suit No. of 19 by 

arrest and imprisonment of your person, you are hereby required to appear before this 
Court on the day of 19 , to show cause why you 

should not be committed to the civil prison in execution of the said decree. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 13. 

Warrant of Arrest in Execution. (0. 21, R. 38.) 

(Title.) 


To 


The Bailiff of the Court. 

Whereas 
in Suit No. 


Decree. 




Principal 

Interest 




Costs 

Execution 




Total 





was adjudged by a decree of the Court 
of 19 , dated the day of 

19 , to pay 

to the decree-holder the sum of Rs. as 

noted in the margin, and whereas the said sum of 
Rs. has not been paid to the said 

decree-holder in satisfaction of the said decree; These 
are to command you to arrest the said judgment-debtor 
and unless the said judgment-debtor shall pay to you the 
said sum of Rs. together with 

Rs. for the costs of exe¬ 

cuting this process, to bring the said defendant before 
the Court with all convenient speed. 


You are further commanded to return this warrant on or before the 

day of 19 , 

with an endorsement certifying the day on which and manner in which it has been executed, 
or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 

No. 14. 

Warrant of Committal of Judgment-debtor to Jail. 

(0. 21, R. 40.) 

(Title.) 


To 

The Officer in charge of the Jail at 
Whereas 

been brought before this Court this 

(J.P.C.— 399 


who has 
19 . 
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under a warrant in execution of a decree which was made and pronounced by the said 
Court on the day of 19 , and by which decree it 

was ordered that the said 

should pay ; And whereas the said 

has not obeyed the decree nor 

satisfied the Court that he is entitled to be discharged from custody; You are hereby, in 
the name of the King-Emperor of India, commanded and required to take and receive the 
said 

into the civil prison and keep him imprisoned therein for a period not exceeding 
or until the said decree shall be fully satisfied, or the said shall be other¬ 

wise entitled to be released according to the terms and provisions of section 58 of the Code 
of Civil Procedure, 1908; and the Court does hereby fix annas per diem 

as the rate of the monthly allowance for the subsistence of the said 

during his confinement under this warrant of committal. 


Given under my signature and the seal of the Court, this 
day of 19 . 


Judge. 


No. 15. 

Order for the Release of a person imprisoned in execution of a Decree. 

(Sections 58, 59.) 

(Title.) 



The Officer in charge of the Jail at 

Under orders passed this day, you are hereby directed to set free 

judgment-debtor now in your custody. 


Dated 


Judge. 


Lahore. 

Add the following:— 


Local Amendments. 


“Form No. 15-A. 


Pond for safe custody of moveable property attached and left in charge of 

PERSON INTERESTED AND SURETIES. 

(0. 21, R. 43.) 

In the Court of at Civil Suit No. 

of A.B. of 

against 


O.D. of 

Know all men by these presents that we, 
and K. L. of , etc., and M.N. 

bound to the Judge of the Court of 
to be paid to the said Judge, for which payment 
whole, our and each of our heirs, executors and 

Duted this day of 


I.J. of . etc., 

of etc., are jointly and severally 

in Rs. 

to be made, we bind ourselves, and each of us, in the 
administrators, j'ointly and severally by these presents. 

19 . 


And whereas the moveable property specified in 
attached under a warrant from the said Court, dated the 

19 , in execution of a decree in favour 

of 19 


the schedule hereunto annexed has been 

day of 

of in suit No. 

on the file of 


and the said property has been left in the charge of the said I.J. 

Now the condition of this obligation is that, if the above bounden I.J. shall duly account for 
and produce when required before the said Court all and every the property aforesaid and shall obey 
any further order of the Court in respect thereof, then this obligation shall be void; otherwise if .W» 

remain in full force. 



I 
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i.j. 

K.L. 

M.N. 

Signed and delivered by the above bounden in the presence of 

“Form No. 15-B. 

Bond tor safe custody of moveable property attached and left in oharoe of any 

PERSON AND SURETIES. 


In the Court of 
of 

C.D. of 


[0. 21, R. 43 (1) (c) ] 
at 

A.B. of 
against 


Civil Suit No. 


Know all men by these presents that we. I.J. of , etc., and K.L. of 

etc., and M.N. of 

etc., are jointly and severally bound to the Judge of the Court of 

in Rupees to be paid to the said Judge for which 

payment to be made we bind ourselves, and each of us, in the whole, our and each of our heirs, exe¬ 
cutors and administrators, jointly and severally, by these presents. 


Dated this day of 19 . 

Axd whereas the moveable property specified in the schedule hereunto annexed has been attached 
under a warrant from the said Court, dated the day of 

19 , in execution of a decree in favour of in suit No. of 

19 on the file of 

and said property has been left in the charge of the said I.J. 

Now the condition of this obligation is that, if the above bounden I.J. shall duly account for 
and produce when reauired before the said Court all and every the property aforesaid and shall obey 
any further order of the Court in respect thereof, then this obligation shall be void: otherwise it shall 
remain in full force and be enforcible against the above bounden I.J. in accordance with the pro¬ 
cedure laid down in section 145, Civil Procedure Code, as if the aforesaid I.J. were a surety for 
the restoration of property taken in execution of a decree. 


I.J. 

K.L. 

M.N. 

Signed and delivered by the above bounden in the presence of .” 

Madras. 


For the word “dated" substitute the words "Given under my hand and the seal of the Court, 
this day of '• 


Add the following Form:— 


n 


Form No. 15-A. 


Bond for safe oustody of moveable property attached and left in charge ok 

PER80N INTERESTED AND SURETIES. 

(0. 21, R. 43.) 

In the Court of at Civil Suit No. 

of A.B. of 

against 

C.D. of 

Know all men by these presents that we, I.J. of e { c an( j K L of 

etc., and M.N. of etc., are jointly and severally bound to the Judge of 

the Court of in Rupees (o be pai<1 to the 8ftid 

Judge, for which payment to be made we bind ourselves and each of us. in the whole, our and each 
of our heirs, executors and administrators, jointly and severally, by these presents. 

Dated thin day of 19 

And whereas the moveable property specified in the schedule hereunto annexed has been attached 
under a warrant from the said Court, dated the day of 19 

in execution of a decree in favour of in suit No. of ig ’ 

on the file of and the said property has been left in the charge of the said 

I.J. 
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SCH. 


Now the condition of this obligation is that, if the above bounden I.J. shall duly account for and 

produce when required before the said Courts all and every the property aforesaid and shall obey any 

further order of the Court in respect thereof, then this obligation shall be void; otherwise it shall remain 
in full force. 

I.J. 


K.L. 


M.N. 


Signed and delivered by the above bounden in the presence of 

Rangoon. 

The following shall be inserted as Form No. 15-A:— 

"Form No. 15-A. 

Form op Receipt for money deposited in connection with the attachment op' 

PROPERTY TOGETHER WITH NOTICE TO DECRBB-HOLDBR. 

In the Court of 

Execution Case No. of 19 

versus 

Received the sum of Rs. on account of the following expenditure to 

be incurred in connection with attachment of property as per list appended:— 


Process Fees Rules— 

*15 (i) (b) (ii). tl7(l) (c) (ii) (2). 

1. Custody Fees 

2. Feeding charges 

3. Conveyance charges 

4. Other expenses (to be specified) 


Total 


Rs. 


a. 


- !’ 


AM?.—The decree-holder is hereby warned that the sum deposited by him for recurring charges 
will be exhausted on the day of 19 , and that unless ft further 

deposit is made before that date the attachment will cease. 


Dated this 


day of 



“List of properly to be attacked." 


BaUif. 


No. 16. 


Attachment in Execution. 

Prohibitory Order, where the Property to be attached consists of Moveable Pro¬ 
perty TO WHICH THE DEFENDANT IS ENTITLED SUBJECT TO A LlEN OR RIGHT -OF SOME 
OTHER PERSON TO THE IMMEDIATE POSSESSION THEREOF. (O. 21, R. 46.) 

(Title.) 


To 

Whereas has faUei t0 

satisfy a decree passed against on 

day of 19 , in Suit No - 0f ’ 

in favour of for Ks. J It is ordered that the 

defendant be, and is hereby, prohibited and restrained until the further order of tnis 
Court, from receiving from the following property m the possession 

of the said . » that is to say, 

to which the defendant is entitled, subject to any claim of the said ^ *„ r fhpr 

and the *aid is hereby prohibited and restrained, until the further 

order of this Court, from delivering the said property to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this i 

day of 19 • T«. 


* Strike out if used in 
Small Cause Court, Rangoon. 

t Strike out if used in 
Rangoon. 


Courts other than the High Court of Judicature at Rangoon, and the 
the High Court of Judicature at Rangoon, and the Small Cause Court, 
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No. 17. 

Attachment in Execution. 

Prohibitory Order, Where the Property consists of 
Debts not secured by Negotiable Instruments. 

(0. 21, R. 46.) 

(.Title.) 


To 

Whereas 

satisfy a decree passed against 
day of 

of 19 , in favour of 


has failed to 


on the 

19 , in Suit No. 

for Rs. ; It is 

ordered that the defendant be, and is hereby, prohibited and restrained, until the further 
order of this Court, from receiving from you a certain debt alleged now to be due from 
you to the said defendant, namely, 

and that you, the said , be, 

and you are hereby, prohibited and restrained, until the further order of this Court, from 
making payment of the said debt, or any part thereof, to any person whomsoever or other¬ 
wise than into this Court. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 18. 


Attachment in Execution. 

Prohibitory Order, Where the Property consists of 
• Shares in the Capital of a Corporation. 

(0. 21, R. 46.) 

(Title.) 

To 


, Secretary of 

Whereas 

against 

day of 19 , in Suit No. 


Defendant and to 
Corporation. 

has failed to satisfy a decree passed 
on the 


of 19 , in favour of , for Rs. 

It is ordered that you, the defendant, be, and you are hereby, prohibited and restrained' 
until th? further order of this Court, from making any transfer of 

shares in the aforesaid Corporation, namely, _ or from receiving 

payment of any dividends thereon; and you, , the Secretary of the 

said Corporation, are hereby prohibited and restrained from permitting any such transfer or 
malting any such payment. 


Given under my hand and the seal of the Court, this 

19 . 


dav of 
•* 


Judge. 


No. 19. 



Order to attach Salary of Public Officer or Servant of Railway 
Company or Local Authority. (0. 21, R. 48.) 

( Title .) 


Whereas judgment-debtor in 

tho abow-named case, is a (describe office of judgment-debtor ) receiving his salary (or allow¬ 
ances). at your hands; and whereas , decree-holder in 

the said case, has applied in this Court for the attachment of the salary (or allowances) of 
tbe 8ai(1 to the extent of ' due to him under 


Appe ndix 
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the decree; You are hereby required to withhold the said sum of 

from the salary of the said in monthly 

instalments of and to remit the said sum {or monthly instal¬ 

ments) to this Court. 


Given under my hand and the seal of the Court, this 

19 . 


day of 


Judge. 


No. 20. 

Order of Attachment of Negotiable Instrument. 

(0. 21, R. 51.) 

{Title .) 


To 


The Bailiff of the Court. 


Whereas an order has been passed by this Court on the 
day of 19 , for the attachment of 

; You are hereby directed to seize the said 
and bring the same into Court. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 21. 

Attachment. 

Prohibitory Order, where the Property consists of Money or of any Security in 
TEE CUSTODY OF A COURT OF JUSTICE OR OFFICER OF GOVERNMENT. (0. 21, R. 52.) 

{Title.) 

To 

Sir, 

The plaintiff having applied, under R. 52 of O. 21 of the Code of Civil Procedure, 
1908, for an attachment of certain money now in your hands {here state how the money 
is suppostd to he in the hands of the person addressedon what account , eto.), I roqu 
that you will hold the said money subject to the further order of this Court. 

I have the honour to be, 

Sir, 

Your most obedient Servant, 

Judge. 

D:ted the day of 19 • 


No. 22. 

Notice of Attachment of a Decree to the Court which passed it. 

(O. 21, R. 53.) 

{Title '.) 


To 

The Judge of the Court of 


Sir, 

I have the honour to 
in Suit No. 


inform you that the decree obtained in your Court on the 

day of ^ 

of 19 , in which he was 


and 


was 


has been attached by this Court on the 


I. 
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application of , the in the 

suit specified above. You are therefore requested to stay the execution of the 
decree of your Court until you receive an intimation from this Court that the present notice 
has been cancelled or until execution of the said decree is applied for - by the holder of the 
decree now sought to be executed or by his judgment-debtor. 

I have the honour, etc., 
Judge. 

Dated the day of 19 . 


No. 23. 

Notice of Attachment of a Decree to the Holder of the Decree. 

(0. 21, R. 53.) 

(Title.) 
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Whereas an application has been made in this Court by the decree-holder in the above 


suit for the attachment of a 

decree obtained by you on the 


day 

of 

19 , in the Court of 




in Suit No. 


of 19 , in 

which 

was 

and 



was ; It is ordered that you, the said 

, be, and you are hereby, 

prohibited and restrained, until the further order of this Court, from transferring or charging 
the same in any way. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 24. 

Attachment in Execution. 

Prohibitory Order where the Property consists of Immoveable Property 


(0. 21, R. 54.) 
(Title.) 


To 

Defendant. 

Whereas you have failed to satisfy a decree passed against you on the 

day of 19 , in Suit No. 

of 19 , in favour of 

for Rs. ; It is 

ordered that you, the said , be, and 

you are hereby, prohibited and restrained, until the further order of this Court, from trans¬ 
ferring or charging the property specified in the schedule hereunto annexed, by sale, gift or 
otherwise, and that all persons be, and that they are hereby, prohibited from receiving the 
same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this day of 

19 . 


Schedule. 


Judge . 
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SCH. 


No. 25. 

Order for Payment to the Plaintiff, etc., of Money, etc., in the 

HANDS OF A THIRD PARTY. (0. 21, R. 56.) 

(Title.) 


has been attached in exe- 
of 19 , passed on 

19 , in favour of 

; It is ordered 
in money and 


To 

Whereas the following property 
cution of a decree in Suit No. 
the day of 

for Rs. 

that the property so attached, consisting of Rs. 

Rs. in currency-notes, or a sufficient part thereof 

to satisfy the said decree, shall be paid over by you, the said 
to 

Given under my hand and the seal of the Court, this day of 

19 , 

Judge. 


No. 26. 



Notice to Attaching Creditor. (O. 21, R. 58.) 

(Title.) 


Whereas 

this Court for the removal of attachment on 
instance in execution of the decree in Suit No. 
you notice to appear before this Court on 

day of 

person or by a pleader of the Court duly instructed to support 
creditor. 

Given under my hand and the seal of the Court, this 

19 . 


has made application to- 
placed at your 
of 19 , this is to give 

, the 

19 , either in 
your claim, as attaching 

day of 

Judge. 


No. 27. 

Warrant of sale of Property in Execution of a Decree for Money. 

(0. 21, R. 66.) 

(Title.) 

To 


The Bailiff of the Court. 


These are to command you to sell by auction, after giving 

day's previous notice, by affixing the same in this Court-house, and after making 

due proclamation, the # , 

property attached under a warrant from this Court, dated r 
- day of 19 , in execution of a decree i» 


favour of in Suit No. 

of 19 , or so much of the said property as shall realize the sum of Rs. 

, being the 

of the said decree and costs still remaining unsatisfied. 


You are further commanded to return this warrant on or before the 

day of 19 ' 

with an endorsement certifying the manner in which it has been executed, or the reason w y 

it has not been executed. _ , - 

Given under my hand and the seal of the Court, this & y 0 

19 . 


Judge. 
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No. 28. 

Non OB OF THE DAY FIXED FOR SETTLING A SALE PROCLAMATION. 

(0. 21, R. 66.) 

(Title.) 


To 


Judgment-debtor. 

Whereas in the above-named suit , the decree-holder, has applied 

for the sale of ; You are hereby informed 

that the day of 

19 has been fixed for settling the terms of the proclamation 

of sale. 


Given under my hand and the seal of the Court, this 

19 ... 


dav of 


Judge. 


No. 29. 

Proclamation of Sale. (0. 21, R. 66.) 


(Title.) 

Notice is hereby given that, under R. 64 of 0. 21 of the Code of Civil Procedure, 

1908, an order has been passed by this Court for the sale of the 
decided^by^the ° f 19 ’ a ^ tac * ie d property mentioned in the annexed schedule, in satis- 
of in which faction of the claim of the decree-holder in the suit (1) mentioned 

was plaintiff and j n the margin, amounting with costs and interest up to date of sale 

to the sum of 


The sale will be by public auction, and the property will be put up for sale in the 
lots specified in the schedule. The sale will be of the property of the judgment-debtors 
above-named as mentioned in the schedule below; and the liabilities and claims attaching 
to the said property, so far as they have been ascertained, are those specified in the 
schedule against each lot. 

In the absence of any order of postponement, the sale will be held bv 

at the monthly sale commencing 

at o’clock on the at 

. In the event, however, of the debt above specified and of 
the costs of the sale being tendered or paid before the knocking down of any lot, the sale 
will be stopped. 

At the sale the public generally arc invited to bid, either personally or by duly 
authorized agent. No bid by, or on behalf of, the judgment-creditors above-mentioned, 
however, will be accepted, nor will any sale to them be valid without the express per¬ 
mission of the Oourt previously given. The following are the further 

( 

Conditions of Sale. 


1. The particulars specified in the schedule below have been stated to the best of 
the information of the Oourt, but the Court will not be answerable for any error, mis¬ 
statement or omission in this proclamation. 

2. The amount by which the biddings are to be increased shall be determined by 
the officer conducting the sale. In the event of any dispute arising as to the amount bid, 
or as to the bidder, the lot shall at once be again put up to auction. 

3. The highest bidder shall be declared to be the purchaser of any lot, provided 
always that he is legally qualified to bid, and provided that it shall be in the discretion 
of the Court or officer holding the sale to decline acceptance of the highest bid when 
the price offered appears so clearly inadequate as to make it advisable to do so. 

C P.C.—400 


Appendix 

E. 


3194 


Execution 


Sch. 


Appendix 

E. 


4. For reasons recorded, it shall be in the discretion of the officer conducting the 
sale to adjourn it subject always to the provisions of R. 69 of 0. 21. 


5. In the case of moveable property, the price of each lot shall be paid at the time 
of sale or as soon after as the officer holding the sale directs, and in default of payment 
the property shall forthwith be again put up and re-sold. 

6. In the case of immoveable property, the person declared to be the purchaser 
shall pay immediately after such declaration a deposit of 25 per cent, on the amount of 
his purchase-money to the officer conducting the sale, and in default of such deposit the 
property shall forthwith be put up again and re-sold. 


7. The full amount of the purchase-money shall be paid by the purchaser before 
the Court closes on the fifteenth day after the sale of the property, exclusive, of such 
day, or if the fifteenth day be a Sunday or other holiday, then on the first office day 
after the fifteenth day. 

8. In default of payment of the balance of purchase-money within the period 
allowed, the property shall be re-sold after the issue of a fresh notification of sale. The 
deposit, after defraying the expenses of the sale, may, if the Court thinks fit, be forfeited 
to Government and the defaulting purchaser shall forfeit all claim to the property or to 
any part of the sum for which it may be subsequently sold. 


Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


Schedule of Properly. 


Number of lot. 

Description of 
property to be 
sold, with the 
name of each 
owner where 
there are more 
judgment-debtors 

than one. 

The revenue assessed 
upon the estate or 
part of the estate, 
if the property to be 
sold is an interest in 
an estate or a part of 
an estate paying 
revenue to Govern¬ 
ment. 

Detail of 
any ncum- 
brances to 
which the 
property is 
able. 

Claims, if any, 
which have been 
put forward to the 
property and any 
other known particu¬ 
lars bearing on its 
nature and value. 



1 




Local Amendments. 


pre- 


Allahabad. ^ ^ 

In Form No. 29. (Proclamation of Sale) delete the sentence “No hid by 
viously given” in the paragraph above “conditions of sale." 

Madras 

Add the following .. a ‘‘Note” to Form No. 29 (proclamatta, of solo)- ^ ^ ^ 

"Note: —The title-deeds relating to the property ave no ee f title .d ee( u 0 r mortgages not 

toko the property subject to the risk of there being morlgeges by deposit of title deed* * 

disclosed in the encumbrance certificate.” 
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To 


No. 30. 

Order on the Nazir for causing service of Proclamation of Sale. 

(0. 21, R. 66.) 

(Title.) 

The Nazir of the Court. 


Whereas an order has been made for the sale of the property of the judgment- 
debtor specified in the schedule hereunder annexed, and whereas the 

day 0 f 10 , has been fixed for the sale of the said 

property, copies of the proclamation 

of sale are by this warrant made over to you, and you are hereby ordered to have the 
proclamation published by beat of drum within each of the properties specified in the 
said schedule, to affix a copy of the said proclamation on a conspicuous part of each of 
the said properties and afterwards on the Court-house, and then to submit to this Court 
a report showing the dates on which and the manner in which the proclamations have been 
published. 


Dated the 


day of 
Schedule. 


19 


Judge 


No. 31. 

Certificate by Officer holding a Sale of the Deficiency of Price on a Re-sale 

of Property by reason of tiie Purchaser’s Default. 


(0. 21, R. 71.) 

(Title.) 

Certified that at the re-sale of the property in execution of the decree in the 
above-named suit, in consequence of default on the part of , purchaser, 

there was a deficiency in the price of the said property amounting to Rs. , 

and that the expenses attending such re-sale amounted to Rs. , 

making a total of Rs. , which sum is recoverable from the 

defaulter. 

Dated the day of 19 . 

Offioer holding the sale. 


No. 32. 

Notice to Person in Possession of Moveable Property sold in Execution 

(O. 21, R. 79.) 

(Title.) 

To 

Whereas 

has become the purchaser at a public sale in execution of the decree in the above suit of 

now in your possession, you 

are hereby prohibited from delivering possession of the said to any 

person except the said 

Given under my hand and the seal of the Court, this 
day of 19 • 
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No. 33. 

Prohibitory Order against Payment on Debts sold in Execution to any 

OTHER THAN THE PURCHASER. (0. 21, R. 79.) 

(Title .) 

To and to 

Whereas hag become the 

purchaser at a public sale in execution of the decree in the above suit of 

being debts due from 

you to you 

; It is ordered that you be, and you 

are hereby, prohibited from receiving, and you 

from making payment of, the said 

debt to any person or persons except the said 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 34. 

Prohibitory Order against the Transfer of Shares sold in Execution. 

(0. 21, R. 79.) 

(Title.) 

To 


and 


, Secretary of 

Corporation. 


Whereas has become the purchaser at a 

public sale in execution of the decree, in the above suit, of certain shares in the above 
Corporation , that is to say, of standing in the name of you 

; It is ordered that 

you 

be, ana you are hereby, prohibited from making any transfer of the said shares to any 
person except the said , the purchaser aforesaid, or from 

receiving any dividends thereon; and you 

, Secretary of the said Corporation, from permitting any such transfer or 
making any such payment to any person except the said * 

the purchaser aforesaid. 


Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


No. 35. 

Certificate to Judgment-debtor authorizing him to mortgage, lease or 

sell Property. (O. 21, R..83.) 

(Title .) 

Whereas in execution of the decree passed in the above suit an order was made on 
the day of 19 , for the sale 

of the under mentioned property of the judgment-debtor 

, and whereas the Court has, on the application of the said 

judgment-debtor, postponed the said sale to enable him to raise the amount of the decree 

by mortgage, lease or private sale of the said property or of some part thereof: 

This is to certify that the Court doth hereby authorize the said judgment-debtor to 

make the proposed mortgage, lease or sale within a period of . 

from the date of this certificate; provided that all monies payable under such mortgag , 
lease or sale shall be paid into this Court and not to the said judgment-debtor. 
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Description of property. 

Given under my hand and the seal of the Court, this 
day of 19 ' . 

Judge. 

No. 36. 

Notice to show Cause why Sale should not be set aside. 

(0. 21, Rr. 90, 92.) 

( Title .) • ’ 

To 

Whereas the under-mentioned property was sold on the 
day of 19 , in execution of the decree passed in the 

above-named suit, and whereas , the decree-holder [or 

judgment-debtor], has applied to this Court to set aside the sale of the said property on 
the ground of a material irregularity [or fraud] in publishing [or conducting] the sale, 
namely, that 

Take notice that if you have any cause to show why the said application should 
not be granted, you should appear with your proofs in this Court on the 
day of 19 , when the said application will be heard 

and determined. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Description of property. 

Judge. 


No. 37. 

Notice to show Cause why Sale should not be set aside. 

(O. 21, Rr. 91, 92.) 

(Title.) 

To 


Whereas , the purchaser of the 

under-menticnod property sold on the day of 

19 , in execution of the decree passed in the above-named suit, has applied to this Court 
to set aside the sale of the said property on the ground that 

, the judgment-debtor, had no saleable interest therein: 

Take notice that if you have any cause to show why the said application should not 
be granted, you should appear with your proofs in this Court on the 

day of 19 , when the said 

application will be heard and determined. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Description of property. 

Judge. 


No. 38. 

Certificate of Sale of Land. (O. 21, R. 94.) 

(Title.) 

This is to certify that has been declared the pur¬ 
chaser at a sale by public auction on the day of 
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19 , of 

in execution of decree in this suit, and that the said 
sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge. 


Local Amendments. 


Nagpur. 

In Form No. 38. insert the words "for Rs.” between the words "The 

purchaser" and "At a sale". 

Patna 

Substitute the following for form No. 38. 

“Form No. 38. 

Certificate of sale of land (0. 21, R. 94). 

District 

In the Court of 
Execution Case No. 

vent us 

This is to certify that 

caste , by occupation 

t Thana , District 

at a sale by public auction on the 
specified below in execution of the decree in suit No. 
sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court. 
day 2 of 19 

Judge. 


of 19 


Decree-holder, 


son of 


day of 


Judgment-debtor. 

by 

, resident of 

, has been declared the purchaser 
19 , of the property 

of this Court 1 and that the said 


this 


Specification and price of properties 8 . 


No. 39. 

Order for Delivery to certified Purchaser of Land at a Sale in 

Execution. (O. 21, R. 95.) 

{Title.) 


To 


of 


The Bailiff of the Court. 

Whereas 
fied purchaser of 
decree in suit No. 
ordered to put the said 
as aforesaid, in possession of the same. 

Given under mv hand and the seal of the Court, this 
day of 19 • 


has become the certi- 
at a sale in execution of 
19 ; You are hereby 

, the certified purchaser, 


Judge. 


. II th. decree has been reamed by transfer from other Court enter name of that Oourt. 

2 The date when the sale became absolute. -—ictration sub- 

a Particulars aamden, to identify .... M 

district in which any part of the property is situated should be fully stated. 
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Local Amendment. 


Madras. 


Substitute the following for the old one:— 

Order for Delivery to Certified Purchaser of Land at a Sale 

in Execution (0. 21, R. 95). 

(Title.) 


To 


The Bailiff of the Court. 

Whereas has become the certified purchaser of 

at a sale in execution of decree in suit No. of 19 ; y0 u are hereby 

ordered to put the said , the certified purchaser, as aforesaid, in possession 

of the same; and you are hereby further required to state in your return, whether there are crops, on 
the land and whether you have delivered them to , the certified purchaser. 

Given under my hand and the seal of the Court, this day of 19 

Judge . 


NO. 40. 

Summons to appear and answer Charge of Obstructing Execution of Decree. 

(0. 21, R. 97.) 

(Title.) 


To 


Whereas , the decree-holder 

m the above suit, has complained to this Court that you have resisted (or obstructed) 
the officer charged with the execution of the warrant for possession: 

You are hereby summoned to appear in this Court on the 

^7 19 at a.m., to answer the said 

complaint. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 41. 

Warrant of Committal. (O. 21, R. 98.) 

(Title.) 

To 

The Officer in Charge of the Jail at 

Whereas the under-mentioned property has been decreed to the 

plaintiff in this suit, and whereas the Court is satisfied that without any 

just cause resisted [or obstructed] and is still resisting [or obstructing] the said 

in obtaining possession of the property, and whereas the said 
has made application lo this Court that the said l, e 

committed to the civil prison; 

You are hereby commanded and required to take and receive the said 

into the civil prison and to keep him imprisoned therein for the period 

of davs. 

% 

Given under my hand and the seal of the Court, this 
day of 19 . 
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No. 42. 

Authority of the Collector to stay Public Sale of Land. 

(Section 72.) 

(Title.) 


‘ * 


To 


, Collector of 


Sir, 




In answer to your communication No. • > 

, representing' that the sale in execution of the decree 

in this suit of land fituate within your district is objectionable, I 

have the honour to inform you that you are authorized to make provision for the satis¬ 
faction of the said decree in the manner recommended by you. 

I have the honour to be, 

Sir, 

Your obedient Servant, 


Judge. 


Local Amendments. 


Allahabad. 

Add the following ns Form No. 43: 

Form No. 43. 

The .eerily to be toniehei under Section 55(4) shah be. as nearly aa ntay be, by a bond in 

the following form:— ^ 

In the Court of 

Sait No ' ° Plaintiff. 

Defendant. 


against 


A.B. of 

Whereas in execution ot .be decree in .be ani. atoreeaid. the .aid O.P. 

a warrant and brought before the Court of undertakes within one month to apply under 

C.D. has applied for his discharge on the ground that he undertakes ordered that th e 

section 5 of Act No. Ill of 1907. to be declared an^ -solvent in the 

said C.D. shall be released from custody if the said C.D. furms 6 wi thin one 

, _ that he will appear when called upon, and that ne win w 

sum of Rs. t * m ttt at 1007 to he declared an insolvent; 

month from this date apply under section 5 of Act No. Ill . haye voluntarily become 

Therefore I, E.F., inhabitant of as Judge of the 

security and do hereby bind myself, my heirs, and executors to cal i ed upon by 

said Court and his successors in office that the said C.D. wi appear d j default 

the said Court, and will apply in the manner and within the the said 

,f such appearance or of such application, I bind myself, my heirs and execute, s, P . 

Court on its order, the sum of Rs. * 

day of 

(Signed) E.F.. 


Witness my hand at 


this 


Witnesses. 


Surety . 
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No. 1. 

t *■“ .*» ’P ^’7 

Warrant of Arrest before Judgment. (0. 38, R. 1.) 

'(Title.) 


• • • *. 


To 


• • 


The Bailiff of the Court. 
Whereas 


j: 



| • 


• . A 



Principal 



Interest 



Costs .... 



Total 

* ' 

«• 

. • 


0 


tithe plaintiff in .the above suit, claims the 
sum .of Rs. as noted in the margin, 

and lias* proved to the satisfaction of the Court that 
there is probable cause for believing that the defen- 
dant * :r " J ‘ ‘‘ 

is about to I' . " • • 

These are to r command you to demand and 
receive from the said the 

sum of Es... as sufficient to 

satisfy the plaintiff’s claim, and unless the said sum 
of Rs. is forthwith delivered 

to you by or on behalf of the said , 

to take the said into custody, 

and to bring him before this Court, in order that he 


may show cause why he should not furnish security to the amount of Rs. 

"'for' his personal appearance before the Court, until such time as the said suit shall be 
• fully and finally disposed of, and until satisfaction of any decree that may be passed 
against him in the suit. 


!1 


Given under my hand and the seal of the Court, this 
day of ... . 19. 


Judge. 


No. 2. 

Security for Appearance of a Defendant arrested before Judgment. 

(0. 38, R. 2.) 

(Title.) 

Whereas at the instance of , the plaintiff in the above suit, 

the defendant, has been arrested and brought before the 

Court; 

And whereas on the failure of the said defendant to show cause why he should 
not furnish security for his appearance, the Court has ordered him to furnish such 
security: r, 

Therefore I have voluntarily become surety and do 

hereby bind myself, my heirs and executors, to the said Court, that the said defendant 
•shall appear at any time when called upon while the suit is pending and until satisfaction 
: of any decree that may be passed against him in the said suit; and in default of such 
, appearance I bind myself, my heirs and executors, to pay to the said Court, at its order, 
any sum of money that may be adjudged against the said, defendant in the said suit. . 

i - - # ' , * - * 1 ' - v ‘ - ‘i . 1 •’ j |4 * 
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Witness my hand at this day of 

19 . 

(Signed) 

Witnesses. 

1 . 

2 . 


To 


No. 3. 

Summons to Defendant to appear on Surety’s Application for Discharge. 

(O. 38, R. 3.) 

(Title.) 


Whereas 


, who became surety on the day of 

19 for your appearance in the above suit, has applied to this 

Court to be discharged from his obligation: 

You are hereby summoned to appear in this Court in person on the 

day of 19 , at a.m., when the said 

application will be heard and determined. 

Given under my hand and the seal of the Court, this 

dav of • 

Judge. 


No. 4. 

Order for Committal. (0. 38, R. 4.) 

(Title.) 


To 


Whereas . “ ‘ his haB made 

Court that security be taken for the appearance of , ’ 

‘c~ ‘ " 

L ’ -t ’^’fo ~ 

suit; or, if judgment be pronounced against him, until satisfaction of the decree. 

Given under my hand and the seal of the Court, this 
day of 19 ‘ Judne. 


No. 5. 


Attachment 


BEFORE JUDGMENT, WITH ORDER TO CALI. FOR SECURITY FOR 

Fulfilment of Decree. (0. 38, K. d.) 

(Title.) 


To 


The Bailiff of the Court. 


has proved to the satisfaction of the Court 


Whereas 

that the defendant in the above suit ’ on 

These are to command you to call uvonjhe said defendant^ ^ ^ ^ 

or before the to produce and place at the disposal 

security for the sum of rupees or the yalue thereof, or 

:nch'porHoTof h Ihe re vre as may he sufficient to satisfy any decree that may he passed 
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against him; or to appear and show cause why he should not furnish security; and you 
are further ordered to attach the said and keep the same under safe and 

secure custody until the further order of the Court; and you are further commanded to 


return this warrant on or before the 


day of 


19 . with 


an endorsement certifying the date on which and the manner in which it has been 
executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 6. 

Security for the Production of Property. (0. 38, R. 5.) 

(Title.) 

Whereas at the instance of , the plaintiff in the above suit, 

the defendant has been directed by the Court to furnish security 
in the sum of Rs. to produce and place at the disposal of the 

Court the property specified in the schedule hereunto annexed; 

Therefore I have voluntarily become surety and do hereby bind 

myself, my heirs and executors, to the said Court, that the said defendant shall produce and 
place at the disposal of the Court, when required, the property specified in the said 
schedule, or the value of the same, or such portion thereof as may be sufficient to satisfy 
the decree; and in default of his so doing, I bind myself, my heirs and executors, to pay 
to the said Court, at its order, the said sum of Rs. or such 

sum not exceeding the said sum as the said Court may adjudge. 


Schedule. 


Witness my hand at 
19 . 


this 


day of 


( Signed) 


Witnesses. 

1 . 


No. 7. 

Attachment before Judgment, on Proof of Failure to furnish Security. 

(O. 38, R. 6.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas , the plaintiff in this suit, has applied to the 

Court to call upon , the defendant, to furnish security to fulfil any 

decree that may be passed against him in the suit, and whereas the Court has called upon 
the said to furnish such security, which he has failed to do; These 

are to command you to attach , the property of the said 

, and keep the same under safe and secure custody until the further order 
of the Court; and you are further commanded to return this warrant on or before the 

day of 19 , with an endorsement certify¬ 

ing the date on which and the manner in which it has been executed, or the reason why 
it has not been executed. 

Given under my hand and the seal of the Court, this 
day of 19 . 
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No'. 8. 




O i 




i -• 
> • •« 


Temporary injunctions. (0. 39, R. 1.) 

• (Title.) 

Upon motion made unto this Court, by , Pleader of [or Counsel for] 

the plaintiff A.B., and upon reading the petition of the said plaintiff in this matter filed 
(this day] [or the plaint filed in this suit on the day of , 

or the written statement of the said plaintiff filed on the 

day of ' ] and upon hearing the evidence 

of and in support 

thereof [if after notice and defendant not appearing: add, and also the evidence of 

as to service of notice of this motion upon the defendant 
C. D.]: This Court doth order that an injunction be awarded to restrain the defendant 
C. D., his servants, agents and workmen, from pulling down, or suffering to be pulled down, 
the house in the plaint in the said suit of the plaintiff mentioned [or in the written 
statement, or petition, of the plaintiff and evidence at the hearing of this motion men¬ 
tioned], being No. 9, Oilmongers Street, Hindupur, in the Taluk of 

and from selling the materials whereof the said house is composed, 
until the hearing of this suit or until the further order of this Court. * 

Dated this day of 19 . 

Judge. 

|Where the injunction is sought to restrain the negotiation of a note or bill-, the 
ordering pari of the, order may run thus :—] 

to restrain the defendants 'and 

from parting with out of the custody of them or any of them or 
endorsing, assigning or negotiating the promissory note [or bill of exchange] in question, 
dated on or about the , etc «, mentioned in the 

plaintiff’s plaint |or petition] and the evidence heard at this motion until the hearing of 
this suit, or until the further order of this Court. 


[In Copyright cas.es] 

dant C. D., his servants, agents or workmen, 
book, called 
until the, etc. 


to restrain the defen- 
from printing, publishing or vending a 

, or any part thereof, 


[Where part O'nly of a book is to be restrained ] 

to restrain the defendant C. D., his servants, agents or workmen, 
from printing, publishing, selling or otherwise disposing of such parts of the book in the 
plaint |or petition and evidence, etc.] mentioned to have been published by the defendant 
as hereinafter specified, namely, that part of the said book which is entitled 

and also that part which is entitled 

[or which is contained in page to page 

both inclusive] until , etc. 

[In Patent cases ] to restrain the defendant 0. D., his 

agents, servants and workmen, from making or vending any perforated bncks [or as tne 
ease may be] upon the principle of the inventions in the plaintiff’s pkint {or petition, 
etc., or written statement, etc.,] mentioned, belonging to the plaintiffs, or ■ c it icr' 
them, during the remainder of the respective terms of the patents in the plamtiff pja-n 
lor as the rase may be] mentioned, and from counterfeiting, imitating or resembling the 
same inventions, or either of them, or making any addition thereto, of subtraction there¬ 
from, until the hearing, etc. 

[In cases of Trade marks] to restrain the defendant 

n D ]lis servants, agents or workmen, from selling, or exposing for sale, or procuring to 
k' Zu composition or blacking [or as the case may be] described as or purporting 

to° " tbSr-n^'d by tluf plaintiff A. B, in bottles having ^xed thereto such 
iii the plaintiff’s plaint lor petition, etc.] mentioned, or any other labels 

contrived or expressed as, by colourable imitation or otherwise, to represent the composition 
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•or- blacking sold by the defendant to be the same as the composition or blacking manu- 
factured and sold by the plaintiff A. B., and from using trade-cards- so -contrived or 
expressed as to represent that any composition or blacking sold or proposed to be sold by 
the defendant is the same as the composition or blacking manufactured or sold by the 
plaintiff A.B., until the, etc. * 

[To restrain a partner from in any way interfering in the ’business'] 

to restrain the defendant 0. D., his agents and servants, from 
entering into any contract; and from accepting, drawing, endorsing or negotiating any 
bill of exchange, note or written security in the name of the partnership-firm of B. and 
D., and from contracting any debt, buying and selling any goods, and from making or 
entering into any verbal or written promise, agreement or undertaking, and from doing, or 
causing 1c be done, any act, in the name or on the credit of the said partnership-firm of 

B. and D., or whereby the said partnership-firm can or may in any manner become or be 

made liable to or for the payment of any sum of money, or for the performance of any 
contract, promise or undertaking until the, etc. 

... No. i[9]. ; 

Appointment of a Receiver. (O. 40, R. 1.) 

(Title.) 

To 

Whereas has been attached in execution of a decree 

passed in the above suit on the day of 19 , in favour of 

; You are hereby (subject to your giving security to the satis¬ 
faction of the Court) appointed receiver of the said property under Order 40 of the Code 

of Civil Procedure, 1908, with full powers under the provisions of that Order. 

You are required to render a due and proper account of your receipts and dis¬ 
bursements in respect of the said property on . You will be entitled 

to remuneration at the rate of per cent, upon your receipts under the 

authority of this appointment. 


Given under my hand and the seal of the Court, this 
day of 19 . 


Madras. 


Local Amendment. 


Substitute the following for Form No. 9:— 


"No. 9. 


Judge. 


Appointment of a receiver. 

(O. 40, R. 1.) 

r. , ... • (Title.) 

Whereas it appears to the Court that in the above suit it is just and convenient to appoint a 
receiver ; of the- properties specified below (or whereas the properties specified below have 
been attached in execution of a decree passed in the above suit on the day of 

19 , in favour of ). 


It is hereby ordered that A.B. be appointed (subject to his giving security to the satisfaction of 
the Court) the receiver of the said property and of the rents, issues and profits thereof under Order 40 
of the Code of Civil Procedure, 1908, with all powers under the provisions of that order, except that lie 
■hall not without leave of the Court, (1) grant lenses for a term exceeding three yeurs, or ( 2 ) institute 
■uits in any Court (except suits for rent), or (3) institute appeals in any Court (except from a decree 
in a rent suit) where the value of the appeal is over Rs. 1,000, or (4) expend on the repairs of any 
property in any period of two years more than half of the net annual rental of the property 
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1 FormB 6 and 7 were renumbered 9 and 10, respectively, by s. 2 and Sch. I of the Repealing 
and Amending Act, 1914 (X of 1914). 
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to be repaired, such rental being calculated at the amount at which the property to be repaired would 
be let when in a fair state of repair, provided that such amount shall not exceed Rs. 1,000. 

parties 

And it is further ordered that the - to the above suit and all persons claiming under 

defendants 

them do deliver up quiet possession of the properties, moveable and immoveable, specified below together 
will aU leases, agreements for lease, kabuleats, account books, papers, memoranda and writings relating 
thereto to the said receiver. And it is further ordered that the said receiver do take possession of the said 
property, moveable and immoveable, and collect the rents, issues and profits of the said immoveable 
property, and that the tenants and occupiers do attorn and pay their rents in arrear and growing rente 
to the said receiver. And it is further ordered that the said receiver shall have power to bring and 
defend suits in his own name and shall also have power to use the names of the plaintiffs and defen¬ 
dants where necessary. And it is further ordered that the receipt or receipts of the said receiver BhaU 
be a sufficient discharge for all such sum or sums of money or property as shall be paid or delivered 

to him as such receiver. 

And it is further ordered that the said receiver do out of the first monies to be received, by him 
pay the debts due from the said and shall be entitled to retain in his hands 

the sum of Rs. for current expenses, but subject thereto shall pay his net 

receipts, as soon as the same come to his hands, into Court to the credit of this suit. He shall once in 
every months file his accounts and vouchers in Court, the first account to be filed on the 

day of and to be passed on the day of 

He shall be entitled to the commission at the rate of Rs. P er cent - ° n ^ 

net amounts collected by him or to the sum of Rs. per month (or as tne case may e a 

his remuneration (or he shall act without any remuneration). 

And it is further ordered (where an additional office establishment is required) that the said r ® ce |^ 
shall be allowed to charge to the estate in addition to his own office establishment the following ur 
establishment:— 


(Here enter specification of Property.) 
Given under my hand and the seal of the Court, this 


day of 


19 


if 


No. i[10]. 

Bond to be given by Receiver. (O. 40, R. 3.) 

{Title.) 

Know all men by these presents, that we, an ^ 

and . i» and sev6rall 3 r bound t0 be paid to tie 

the Court of hi3 £or tbe time belng . For 

ment to bo made we bind ourselves, and each of ns, in the wboleourand each 
heirs., executors and administrators, jointly and severally, by these presents. ^ 

Dated this of 

, against 

Whereas a plaint lias been filed in this Court by 

for the purpose of [hero insert the ohjeet of mtj • 

-JXZZ vents and profit^ 

the outstanding moveable property of 
named: 

Now the condition of this obligation is such, that if the of mone y 

which he shaii so receive ^ ^ S - "SSTTS 

£ S r 0 7 

bo certified to be due from him as the sa.d Court bath d.rected or s 

then this obligation shall be void, otherwi se .t shall retnam m full foree .__ 

, rorm . B , were renumbered 9 sad 10, respectively, by S. 2 end Sch. I of lb. 

and Amending Act. 1914 (X of 1914). 
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Signed and delivered by the above-bonnden in the presence of 

Note .—If deposit of money is made, the memorandum thereof should follow the 
terms of the condition of the bond. 

Local Amendments. 

Allahabad. 

No. 11 . 

Add the following as Forms Nos. 11 and 12:— 

The Security to he furnished under 0. 38, R. 9, shall be, as nearly as may be by a bond in the 
following form:— 

In the Court of at Suit No. of .19 

Plaintiff. 

Defendant. 


Amount of suit , Rupees . 


Whereas in the suit above specified the plaintiff aforesaid, has applied to 

the said Court that the said defendant, * mfl y be called on to furnish 

sufficient security to fulfil any decree that may be passed against him in the said suit, or that on his 

failure so to do, certain property of the said defendant, » m *y be attached; 

And whereas, on the failure of the said defendant to furnish such security, or, show 

cause why it should not be furnished, the property aforesaid of the said defendant, 

, has been attached by order of the said Court: 


Therefore I, , inhabitant of , have voluntarily 

become security and hereby bind myself, my heirs and executors, to as 

Judge of the said Court, and his successors in office, that the said defendant . shall 

produce and place at the disposal of the said Court, when required, the property herein below 
specified, namely (here give description of property or refer to an annexed schedule), or the value 
of the same, or such portion thereof as may be sufficient to fulfil such decree and shall when required pav 
the costs of the attachment, and in default of his so doing I bind myself, my heirs and executors, 
to pay to as Judge of the said Court and his successors in office on 

its order, such sum to the extent of rupees (here enter a sufficient sum to cover the amount of suit 
with costs and the costs of attachment) as the said Court may adjudge against the said defendant. 


Witness my hand at 

19 


this 


day of 


(Signed) 

Surety . 


Witnesses: 

No. 12. 

The security to be furnished under 0. 39, R. 2 (2) shall be, as far as may be, by a bond 
in the following form:— 

In the Court of at 

Suit No. of 19 . 


Plaintiff, 

Defendant. 


Whereas, in the suit above specified, instituted by the said plaintiff, t to 

restrain the said defendant . from ( here state the breach of contract or other t 

injury), the said Court has, on the application of the said plaintiff, , granted an 

injunction to restrain the said defendant from the repetition (or the continuance) of the said breach 
of contract (or wrongful act complained of), and required security from the said defendant against, 
such repetition (or continuance ): 

Therefore I, , inhabitant of , have voluntarily 

become security and do hereby bind myself, my heirs and executors, to 

as Judge of the said Court and his successors in office that the said defendant, 
shall abstain from the repetition (cr continuance) of the breach of contract aforesaid (or 
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■urongful -act, or from thes committal of any breach of contract or injury of a like kind, arising out 
of the same contract, or relating to the same property or right), and in default of his so abstaining, I 
bind myself my heirs and executors to pay. into Court, on the order of the Court, sueh sum to the 
extent of rupees » aB the Court shall adjudge against the said defendant;'’ 

Witness my hand at this day of 

19 . 

(Signed) ‘ i/ 1 

Surety. 


Witnesses: 
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APPENDIX G. 

APPEAL, REFERENCE AND REVIEW 


Appendix: 

G. 


The 


No. 1. / 

* • r f < '** lS (1 it I, r r>» T 

Memorandum of Appeal. (0. 41, R. 1.) 

. {Title.) 


' l J ‘ above-named appeals to the 

Court at from the decree of 

in Suit No. of 19 , dated the 

day ot * 19 , and sets forth the following grounds 

of objection to the decree appealed from, namely: 

. '• No. 2. 

Security Bond to be given on order being made to stay Execution of Decree. 

(0. 41, R. 5.) 

T*"' ' ^ {Title.) 


This security bond on stay of execution of decree executed by 
witnesseth:— 

Th t the plaintiff in Suit No. of 19 . 

l,»vi„* sued , the defendant, in this Court and a decree having been 

having sued ’ 19 in favour „f the plaintiff, 

and the defendant having preferred an appeal from the said decree in the 
Court, the said appeal is still pending. 

Now the plaintiff decree-holder having applied to execute the decree, the defendant 
has made an application praying for stay of execution and has been called upon to 
furnish security. Accordingly I, of my own free will, stand security to the extent of 

‘ mortgaging the properties specified in the schedule hereunto 

annexed, and covenant that if the decree of the first Court be confirmed or varied by the 
AmaliaTmirf the* said defendant shall duly act in accordance with the decree of the- 

tp? a Court »d shall pay whatever ma/ he payable by him thereunder, and if he 
Appellate u>u anY am0U ut so payable shall be realized from the properties hereby 

mortgaged andif the" p“ Vlcf the Vie of the said properties are insufficient to pay 
the Lount due, I and my legal representatives will he personally liable to pay the 
balance. To this effect I execute this security bond this Y 

of 19 • 


Schedule. 


( Signed) 


Witnessed by 

fi f 

1 . 

2. 


C.P.C.—402 
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SCH. 


No. 3. .. 

Security Bond to be given during the Pendency op Appeal. (O. 41, R. 6.) 

{Title.) 

To 

This security bond on stay of execution of decree executed by 
witnesseth:— 

That , the plaintiff in Suit No. ’ of 19 , 

having sued , the defendant, in this Court and a decree having been 

passed on the day of 19 in favour of the 

plaintiff, and the. defendant having preferred en appeal from the said decree in the 

Court, the said appeal is still pending. 

Now the plaintiff decree-holder has applied for execution of the said decree and 
has been called upon to furnish security. Accordingly I, of my own free will, stand security 
to the extent of Es. , mortgaging the properties specified in the 

schedule hereunto annexed, and covenant that if the decree of the first Court be reversed 
or varied by the Appellate Court, the plaintiff shall restore any property which may be or 
has been taken in execution of the said decree and shall duly act in accordance with the 
decree of the Appellate Court and shall pay whatever may be payable by him thereunder, 
and if he should fail therein then any amount so payable shall be realized from the pro¬ 
perties hereby mortgaged, and if the proceeds of the sale of the said properties are 
insufficient to pay the amount due, I and my legal representatives will be personally liable 
to pay the balance. To this effect I execute this security bond this 
day of 19 . 

Schedule. 

( Signed ) 


Witnessed by 

1 . 

2 . 


No. 4. 

Security for Costs of Appeal. (0. 41, R. 10.) 

{Title.) 


To 


This security bond for costs of appeal executed by 
witnesseth:— 

This appellant has preferred an appeal from the decree in Suit No. 
of 19 against the respondent, and has been called upon to furnish security. Accor - 
ingly I, of mv own free will, stand security for the costs of the appeal, mortgaging e 
properties specified in the schedule hereunto annexed. I shall not transfer the sai< pro¬ 
perties or any part thereof, and in the event of any default on tbe part of the appeUant 
I shall duly carry out any order that may be made against me with regard o 
the costs of appeal. Any amount so payable shall be realized from the p XL nt to nay 
mortgaged, and if the proceeds of the sale of the said “ e 

the amount due, I and my legal representatives will be personally liable to pay the balance. 

To this effect I execute this security bond this 

19 . 


Witnessed by 

1 . 

2 . 


Schedule. 


{Signed) 
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No. 5. 

Intimation to Lower Court of Admission of Appeal. (0. 41, R. 13.) 

(Title.) 


To 


You are hereby directed to take notice that f ’ !? 

in the above suit, has /preferred an appeal to this Court from tne 

decree passed by you therein on the 

19 • 


suit. 


You are requested to send vrith all practicable despatch all material papers iu the 


Dated the 


day of 


19 


Judge. 


No. 6. 

Notice to Respondent of the Day fixed for the Hearing of the Appeal. 

(0. 41, R. 14.) 

b** (Title.) 

. * iL of the Court of 

Appeal from the 

dated the ^ay 

To Respondent. 

Take notice that an appeal from the „ thia Court , and Zt thl 

case has been presented b 7 19 has been fixed by this 

day ot 

Court for the hearing of this appeal. 

one rJZXJSZ heard ^nd Seized L your 

absence. 

Given under my hand and the seal of the Court, this 
day of ^ ' Judge. 

[NOTE. -If a stay of execution has been ordered, intimation should he given of 
the fact on this notice.] 

Local Amendment. 

Insert the following “Note” namely: 

. . „„ for service is not filed before the aforesaid date. 

Insert the following as Forms Nos. 6-A and 6-B. 

“No. 6-A. 

Notice to respondent. 

(0. 41-A, R. 2.) 

(Cause Title.) 


Appeal from the 


dated the 


To 


of the Court of 
day of 

Respondent. 


m „ nnPft i from the above decree (order) has been presented by the above- 

Take notice that PP and that jf you intend to defend the same you must 

named appellants and ."gf* u “ ** give notic 3 thereof to the appellant or his pleader within 30 
enter an appearance in this v^ouri anu 

days after the service of this notice on you. 
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If no appearance is entered on your behalf by yourself, your pleader or some one by law- 
authorised to act for you in this appeal, it will be heard and decided in your absence. 

i , * | • 0 | ••••••! *•.»*••*•*• T 

The address for service of the appellant is that of his pleader Mr! A.B. of (insert address)- 
Madras. 


r 

(If the appellant appears in person, insert his address for service.) 1 

Given under my hand and the seal of the Court, this ' day of 

19 . 

• Registrar. 

Interlocutory application No. of 19 has been made by appellant, and 

execution has been stayed (or other order made) by order dated the day of 

19 


“No. 6-B. . 

Memorandum of Appearance. 

(0. 41-A, R. 8.) 

(Cause Title.) 

Take notice that the respondent intends to appear an4 

defend the above appeal, and that his address for services of all notices and process is (insert address). 

The said respondent requires a list of the papers which the appellant proposes to translate and 

print. 

Dated the day of 19 . 

Signed 0. D., 

Vakil for Respondent , 
To 

The Registrar, High Court of Judicature, Madras.” 


NO. 7. 

Notice to a Party to a Suit not made a Party to the Appeal but joined 

by the Court as a Respondent. 

(0. 41, R. 20.) 

• (Title.) 


To 

Whereas you were a party in suit No. of 19 , in the Court 

of , and whereas the has preferred an appeal 

to this Court from the decree passed against him in the said suit and it appears to thi* 
Court that you are interested in the result of the said appeals: 

This is to give you notice that this Court has directed you to be made a respondent 
in the said appeal and has adjourned the hearing thereof till the day of 

19 , at a.m. If no appearance is made on your 

behalf on the said day and at the said hour the appeal will be heard and decided in your 
absence. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 8. 


Memorandum op Cross Objection. (O. 41, R. 22.) 


Whereas the 


day of 

was served on the 


( Title.) 

has preferred an appeal to the 

Court at from the decree of 

in Suit No. of 19 , dated the 

19 , and wheieas notice of the day fixed for hearing the appeal 

day of 19 , the ^ i 
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files this memorandum of cross objection under R. 22 of O. r 4i ; of 
-the Code of Civil Procedure, 1908, and sets forth the following grounds of objection to 
’the decree appealed from, namely:— 1 ••• 


'• r 




I'lT. '•! 


r ,f 7 0 !? t< 1 

« il v 

[.lift 


fi 


•dated the 


Appeal No, 


The 

•the 

namelv:—• 


V 


- Nor 9; - 

.Decree in Appeal. (0. 41, R. 35.) 

(Title.) ' 

of 19 from the decree of the Court of ,. 

• day.° £ ,.... . ... , 19 . 

Jj A . ' I . .1 ' •' M • ’ * (• 

* f * | U 

Memorandum of Appeal. . 

; • ' • Plaintiff. 

Defendant. ? 

• above-named appeals to the ' Court at 

from the decree of in the above suit, dated 

day of ■ 19 l , for the following reasons, 


This appeal coming on for hearing on the day of 

19 , before • • , in the presence of 

for the appellant and of \ r for the respondent, 

it is ordered— 

The costs of this appeal, as detailed below, amounting to Rs. , are to 

■ be paid by . The costs of the original suit are to be paid by 

Given under my hand this day of "19 

0! \ i '' '> , *• 1 ; », , • • • r • *;.,* • • , • ., •. , 

Judge. 

Cost8 of Appeal. ■ , 


Appellant. 

Amount. 

Respondent. 

> 

Amount. 


’ 

Rs. ' 

A. 

P. 


Rs. 

A. 

P. 

1. Stamp for memorandum of 




Stamp for power 




appeal. 



1 • 





2. Do. for power 




Do. for petition 




3. Service of processes 




Service of processes „ ... 



i 

f mm a 

4. Pleader’s fee on Rs, 

v: : : 




Pleader’s fee on Rs. . 



• 

r . 

Total . 

■■ 



Total . 



' i 


Local Amendments. , 

Bengal. 

Cancel the words from "Memorandum of Appeal” to "the following reasons, namely”*_ 

Madras. 


"Form No. 9. . . ^ 

Omit the entire portion beginning with the words "Memorandum of Appeal” and endine with 
tthe words "the following reasons, namely:—" 



3214 


Appeal, Reference and Review 


Sck 


Appendix 

G 


Patna. 


“Form No. 9. 


In the schedule of costs in the form of Decree in Appeal, add “Copying : or typing charged 
below the item “pleader’s fee on Rs. 11 in the columns for Appellant and Respondent* 

and number the new entry in the first column as “5”. 


No. 10. 

Application to appeal in forma 'pauperis. (0. 44, R. 1.) 

(Title.) 

I the above-named, present the 

accompanying memorandum of appeal from the decree in the above suit and apply to be 
allowed to appeal as a pauper. 

Annexed is a full and true schedule of all the moveable and immoveable property¬ 
belonging to me with the estimated value thereof. 

Dated the day of 19 . 

( Signed ) 

Note.—W here the application is by the plaintiff he should state whether he applied 
and was allowed to sue in the Court of first instance as a pauper 


No. 11. 

Notice op appeal in foi'ma pauperis. (0. 44, R. 1.) 

(Title.) 

Whereas the above-named bas applied to be allowed to appeal 

as a pauper from the decree in the above suit dated the d a 7 

19 and whereas the day of 19 has 

been fixed for hearing the application, notice is hereby given to you that if you desire to 
show cause why the applicant should not be allowed to appeal as a pauper an opportunity 
will be given to you of doing so on the afore-mentioned date. 

Given under my hand and the seal of the Court, this 

day Of 19 • , Anp _ 


No. 12. 

Notice to show cause why a certificate of appeal 

Council should not be granted. 

(0. 45, R. 3.) 

(Title.) 


to the King in 


To 

Take notice that , , , aw 

has applied to this Court for a certificate that as regards amount or value and nature the 

above Le fulfils the requirements of section 110 of the Code of Cml Procedure, 1908, or 

that it is otherwise a fit one for appeal to His Majesty in Council. 

Thp (lay 0 f 19 is fixed for you to show cause 

why the Court should not grant the certificate asked for. 

Given under my hand and the seal of the Court, this 

day of 19 ‘ _ . . 

Registrar. 

T.aooI A tyi an d m ATI t. 


Madras. 

Forms 12-A, 12-B, and 12-C. 
forms after the Form No. 12:— 


Insert the following as new 
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"No. 12-A. 

Certificate of leave to appeal to His Majesty in Council. 

(0. 45, R. 7.) 

(In cases where the subject-matter of the appeal is of sufficient value and the findings of 
the Courts are not concurrent.) 

Read petition presented under O. 45, R. 8 of the Code of Civil Procedure, praying for the 

decree 

grant of a certificate to enable the petitioner to appeal to His Majesty in Council against the - 

final order 


of this Court in 


suit No. 


of 19 


The petition coming on for hearing upon perusing the petition and the grounds of appeal to 
His Majesty in Council and the other papers material to the application and upon hearing the argu¬ 
ments of for the petitioner and of for the 

amount 

respondent (if he appears) this Court doth certify that the - of the subject-matter of the 

value 

. Rs. 10,000 amount 

suit in the Court of first instance is - and the - of the subject-matter 

upwards of Rs. 10,000 value 

in dispute on appeal to His Majesty in Council is also of the value of - 


Rs. 10,000 


or 


that the 


decree directly 

- appealed from involves - 


Rs. 10,000 


final order 

property of the value of -- 

upwards of Rs. 10,000 
affirm the decision of the lower Court. 


upwards of Rs. 10,000 

to 

some claim or question - 


indirectly respecting 

decree 

and that the - appealed from does not 

final order 


“No. 12-B. 

Certificate of leave to appeal to his Majesty in Council. 

(O. 45, R. 7.) 

(Io cases where the subject-matter is of sufficient value aDd the findings of the Court are con¬ 
current. ) 

Read the petition presented under O. 45, R. 3 of the Code of Civil Procedure, praying for 

decree 

a grant of a certificate to enable the petitioner to appeal to His Majesty in council against the _ 

final order 

of this Court in suit No. of 19 

The petition coming on for hearing upon perusing the petition and the grounds of appeal to 
His Majesty in Council and other papers material to the application and upon hearing the arguments 

of for the petitioner and of for the respondent (if he 

amount 

appears) this Court doth certify that the - of the subject-matter of the suit in the Court of 


Rs. 10,000 


first instance is 


upwards of Rs. 10,000 


value 

amount 

and the - of the subject-matter in dispute on appeal 


value 


to His Majesty in Council is also of the value of 


Rs. 10,000 


decree 


or that the 


final order 


upwards of Rs. 10,000 
directly to 

appealed against involves - some claim or question - property of the value of 


Rs. 10,000 


indirectly 


and that the affirming 


respecting 


decree 


upwards of Rs. 10,000 
substantial question(s) of law, viz .:— 

1 . 

2 . 


final order 


appealed from involves the following 
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. <4 Form. 12*0. 

Certificate of leave to appeal to his Majesty in Council. 

•(0. .45, R. .*:) 

(Id cases where the subject-matter in dispute is either not of sufficient‘ value or. is incapable of 
money valuation.) ; .V: • id-«V> 

• »• • + # • , * ^ ^ | 9 * . i ^ • 

Read petition presented Under 0. 45, R. fl of the Code of Civil Procedure, praying for the 

• ; % .. f 4 . , t . .decree 

grant of a certificate to enable the petitioner to appeal to His Majesty in Council against the-—-~ 

fin ail order 


of this Court in 


suit No. 


of 19 . 




The petition coming on for hearing upon perusing the petition and the. grounds of appeal to 
His Majesty in Council and other papers material to the application and upon hearing the arguments 
of for the petitioner and of 

.. . . ... ... amount .. ... . 

for the respondent (if he appears) this Court doth certify that the - of the subject-matter of 


value 

below Rs. 10,000 in value 


the suit both in the Court of the first instance and in this Court is 


this 


incapable of money valuation 

Court in the exercise of the discretion vested in it is satisfied that the case is a fit one for appeal 
to His Majesty in Council for the reasons set forth below, viz .:— 


( 1 ) 

( 2 ) 


•• 


No. 13.- . . . •. • • 

Notice to respondent of admission of appeal to the King in 

Council. (0. 45, R. 8.) 

. (Title.) 


To 


Whereas j tli© 

in the above case, has furnished the security and made the deposit required by 
0. 45, R. 7 of the Code of Civil Procedure, 1908: 


Take notice that the appeal of the said 
Council has been admitted on the 


day of 


day of 

Given under my hand and the seal of the Court, this 

19 . 


to His Majesty in 
19 . 


Registrar., 


No. 14. 

Notice to snow Cause why a Review should not be granted 

(0. 47, R. 4.) ‘ ; 

- (Title.) 


To 


Take notice that has applied to this Court for a review of its 

decree passed on the day of 19 m the above case. 

The day of 19 , is fixed for you to show cause why 

the Court should not grant a review of its decree in this case. 

• Given under my hand and the seal'of the Court, this , t 

day of 19 • _ 

Judge. 
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• * 

Mi *• 


I, 


r jt.»• 


..O.Lcji'v. 


• * *.. j i /1 *' 


• :•> No. 1. 

Agreement of Parties as to issues to be tried. 

(0. 14, It. 6.) 

(Title .)' ;i *° 

• 

Whereas we, the parties in the above suit, are agreed as to the question of fact 
\or of law] to be decided between usTand the point at issue between us is whether a claim 
founded on a bond, dated the day of 19 ‘ and 

filed as Exhibit in the said suit, is or is not beyond the statute 

of limitation (or state the point at issue whatever it may be ): 

Wo therefore severally bind ourselves that, upon the finding of the Coiirt* 1 in the 
negative [or affirmative] of such issue, • will pay to the said 

; the sum of Ru P ees " * ~ (or such sum as the Court shall 

hold to be due thereon), and I, the said , will accept the said sum of 

Eupees . . (or such sum as the Court shall hold to be due) in 

full satisfaction of my claim on the bond aforesaid [or that upon such finding I, the said 
J -‘- ■ will do or abstain from doing, etc.-, etc.] 

u: . •• • • Plaintiff. 

tsiK-'-*’ - * Defendant. 

Witnesses:— ■ • • .... 

1. • - ' ' ' '.•• • "• ’ * - • • • 

2 . “ .. 

Dated the day of 19 . ‘ 


* i • • 


No. 2.. 

Notice of application for the transfer of a suit to another Court 

.for trial. (Section 24.) .... 

In the Court of the District Judge of 
No. of 19 . 

Whereas an application, dated the ' day of 19 

has been made to this Court by- - - the in 

Suit No. '•.. of 1£> now pending in the Court of the 

• ' at •. f , in which • ■ i s plaintiff and 

_ . _ _ is defendant, for the transfer of the suit for trial to the Court of 

the at :— - 

You are hereby informed that the day of 19 has Deen 

fixed for the hearing of the application, when you will be heard if you desire to offer any 
objection to it. “ — 

Given under my hand and the seal of the Court, this day of 

19 . 

J udge. 
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No. 3. 

Notice of Payment into Court. (0. 24, E. 2.) 

(Title.) 

Take notice that the defendant has paid into Court Es. 
and say3 that that sum is sufficient to satisfy the plaintiff’s claim in full. 

X. Y., Pleader for the defendant. 


To Z., Pleader for the plaintiff. 

C.P.C.—403 
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No. 4. 

Notice to show cause. (General form.) 

(Title.) 


To 


has made 

y 


Whereas the above-named 

application to this Court that 

You are hereby warned to appear in this Court in person or by a pleader duly 

instructed on the ^ °* . 

19 ; a t o’clock in the forenoon, to show cause, against tnt 

application, failing wherein, the said application will be heard and determined ex parte. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


Allahabad. 


In the Court of 


Local Amendment. 

Form No. 4. 

Notice to show cause . (Oeneral form.) 

at 

Civil Suit No. of 19 . 

Miscellaneous No. 

versus . 


district. 


resident of 
resident of 


To 


_ . A has made application to this Court that 

™ w ^ , r Court tu P „ 

instructed on the wherein, the said application will be heard and determined 

wTar^lTnd^it 1 will be prwumed that you consent to be the appointed Guardian for the suit. 

Given under my hand and the seal of the Court, this ay 0 

19 • hi An a. 


No. 5. 

plaintiff 

List of documents produced by - -— • (0. 13. R- !•> 


defendant 


(Title.) 


No. 


Description of document 


Date, if any, which 
the document bears. 


Signature of party or pleader. 
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Local Amendment. 


Allahabad. 


List or documents peoduced by 
In the Coart of 

Sait No. 


Form No. 5. 
plaintiff 

defendant 

at 

versus . 


(O. 13, R. 1). 


of 


19. 


District 


Plaintiff, 

Defendant. 


List of documents produced with the plaint (or at first hearing) on behalf of plaintiff (or 
defendant). 

This list was filed by this day of 

19 . 


1 

2 

3 

4 

Serial 

number. 

Description 
and date, if any, 
of the document. 

What became of the document. 

Remarks. 


1 

1 

If brought 
on the record 
thc exhibit 
mark put on 
the document. 

If rejected, date 
of return to party, 
2 nd signature of 
party or pleader 
to whom the 
document was 
returned. 

If it remains on 
the record after 
decision of the case 
and is enclosed in 
an envelope, under 
rule 24, Chapter III, 
the date of enclosure 
in the envelope. 

' 

j 



Signature of party or pleader producing the list. 


To 


No. 6. 

Notice to Parties of the Day fixed for Examination of a Witness 

ABOUT TO LEAVE THE JURISDICTION. (0. 18, R. 16.) 

(Title.) 


Wnr „ mo . plaintiff (or defendant ). 

Whereas in the above suit application has been made to the Court by 

hvt . ., that the examination of , a witness required 

a t, v . . „ » in thc said s ui t may be taken immedi¬ 

ately; and it has been shown to the Court’s satisfaction that the said witness is about 

to leave the Court’s jurisdiction (or any other good and sufficient cause to be stated ): 

Take notice that the examination of the said witness will 

taken by the Court on the day of 19 

Dated the day of 19 

Judge. 

No. 7. 

Commission to examine absent Witness. (0. 26, Rr 4 18 ) 

To 

Whereas the evidence of i 8 required by the 

the above suit; and whereas 5 you are requested to take the evident 
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on interrogatories [or viva voce ] of such witness i;-■ , and you are 

hereby appointed Commissioner for that purpose. The evidence win be taken in the 
presence of the parties of their agents if in. attendance, who will be at liberty to question 
the witness on the points specified, and yoh ate further requested to make return of such 
evidence as soon as it may be taken. - 

Process to compel the attendance of the witness will be issued by any Court having 
jurisdiction on your - application. ; e . «l 

A sum of Rs. • • , being your fee in the above, is herewith forwarded’. 

Given under my hand and the seal .of the Court, this 
day of ' i ' 19 

J . .Judge ., 

• ••• * _ •• ••••* / ' * . • t 4 ■ i 9 4 • • 

*• • • f * * . . ... • #• # • 

Local Amendment. .. r m*b 

Patna. 

Add the following "Note" at the foot:— _ .... . 

"Note .—The commissioner has power under Chapter X of the Indian Evidence Act to con¬ 
trol the examination of witnesses.” _ . _ „ - 

N°. 8. 

Letter op Request. (0. 26, R. 5.) 

. (Title.) ........ 

(Heading:—To the President and Judges of, etc., etc., or as the case mag be.) 

Whereas a suit is now ponding in the in . which is 

plaintiff and C. D. is defendant; And in the said suit the plaintiff claims 

•/ > (Ahstraot of claim.) 

And whereas it has been represented to the said Court that it is necessary for the 
purposes of justice and for the due determination of the matters m dispute betweeri t 
parties, that the following persons should be examined., as .witnesses upon, oath touching. 

such matters, that is to say: 

E. F., of ..- 

G. E of and 

’ ‘ 1. J., Of ' • ; ‘’" V ‘ . 

And it appearing that such witnesses are resident within the jurisdiction of your 
honourable Court. 

the of the said Court, have the honour 

to request': and do hereby requelt, that for the reasons aforesaid and for the assistance of 

some on;, or more of you, wdl b P ^ drfeBdaut sha n humbly request you in 

Witnesses as the agents of the s< < P _ j n ap p 0 int before some 

writing f o to summon) to your Court is 

one or more of you or such ot P geg and f hat you cause such witnesses to 

competent to take the exanunatioi ’ ] e tter of request (or viva voce) 

^ -mined upon % t^nts 1 the ( plaintiff and 

SStaLt-^ as" shall, on due notice given, attend such examination. 

And I further have the^ books,Otters, papers and 

answers of the said witnes«■‘ ^"duly marked for identification, and that 

documents produced upon such — u ° c n Variation by the seal of your tribuna, 

you will be further pleased to authentc j ^ .. ^ and t0 re turn the same, 

or in such other way as “ tt any, for the examination. of .other .witnesses to 

together with such requests in.wntmg, * any, - —^ ^ „!t 

i^q.^aid Qjurtsrti -j ; iw.dy>i :-ic r 




•I* 
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(Note. —If the request is directed to a Foreign Court, the words “through His Appendix 
Majesty J s-'Secretary of State for Foreign Affairs for transmission ’ ’ should be inserted after ' ft. 
the words “other witnesses” in the last line of this form.) 

. < : i . ' '• No. 9 * 

Commission for a Local Investigation, or to examin Accounts. 

(0. 26, Rr. 9, 11.) 

(Title.) 

Whereas it is deemed requisite, for the purposes of this suit, that a commission 
for * should be issued; You are hereby 

appointed Commissioner for the purpose of 

Process to compel the attendance before you of any witnesses, or for the production 
of any documents whom or which you may desire to examine or inspect, will be issued by 
any Court having jurisdiction on your application. 

• i • i ' * Vf 

A sum of Rs. , being your fee in the above, is herewith for¬ 

warded . 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 10 

Commission to make a Partition*. (0. 26, R. 13.) 

(Title.) 

To. 

Whereas it is deemed requisite for the purposes of this suit that a commission 
should be issued to make the partition or separation cf the property specified in, and 
according to the rights as declared in, the decree of this Court, dated the 
day of 19 ; You are hereby appointed Commissioner for the said purpose 

and are directed to make such inquiry as may be necessary, to divide the said property 
according to the best of your skill and judgment in the shares set out in the said decree, 
and to allot such shares to the several parties. You are hereby authorized to award 
sums to be paid to any party by any other party for the purpose of equalizing the value 
of the shares. 


Process to compel the attendance before you of any witness, or for tho production 
of any documents, whom or which you may desire to examine or inspect, will be issued 
by any Court having jurisdiction on your application. 


A sum of Rs. , being your fee in the above, is herewith for¬ 

warded . 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


'j 1. 
ii ai 



No. 11. 

Notice to Minor Defendant and Guardian. (0. 32, R. 3.) 

(Title.) 

...- — Minor Defendant. 


Natural Guardian. 

Whereas an application has been presented on the part of the plaintiff in the above 
suit for the appointment of a guardian for the suit to the minor defendant, you, the said 
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Sen. 


minor, and you* , are hereby required to take notice that 

unless within days from the service upon you of this notice, an application 

is made to this 1 Court for the appointment of you* _ or of some friend of 

you, the minor, to act as guardian for the suit, the Court will proceed to appoint some 

other person to act as a guardian to the minor for the purposes of the said suit. 

Given under my hand and the seal of the Court, this day of 



Judge. 


Local Amendment. 

Allahabad. . fi 

In Appendix H for form No. 11, under the heading "Notice to Minor defendant and guardian" 
substitute:— 

“No. 11. 


In the Court of 


resident of 

resident of 
To 

( 1 ) 


Notice to minor defendant and guardian. 

at District. 

Suit No. of 19 

versus 


Plaintiff , 
defendant . 


Minor defendant; 
and 

t natural 


( 2 ) 


or 


guardian, 


certificated 

the person in whose care the minor is allaged to be. Whereas an application has been presented 
the part of the plaintiff in the above suit for the appointment of a guard.an for the 

the 

minor defendant, you said minor, and you (2) certificated 

guardian or the person in whose care ^ "appH- 

ZXZJX this Court to show causX'the person named heW should not - — J 
for the appointment of any other person willing to act as guard.an for Urn Bu.t The Court wU 
proceed to appoint the person named below or some other person to act as the guard.an of the mmor 
for the purposes of the said suit. Proposed guardian 

resident of a f 

Given under my hand and the seal of the Court, this ay 


19 


r_. J »» 


Madias. 

Substitute the following for Form No. 11:— 

"No. 11. 

Notice to ooarmah appoixtep or hecarep, or to rather or other hathrai, 

GUARDIAN, OR TO THE PERSON IN CHARGE OF THE MINOR. 

[0. 32, R. 3 (5).] 

(Title.) 


T0 G:.„rdi„n appointed or declared. or father or other natural guardian, or perron in charge of the 

minor. j n the 

Whereas an application has been presented on the part of tfte T eauired 

ahore ~L appointment of a ga.rdi.n for the naif «-£■“IT^TS* 

Court for ,he appoint a, ,ou or eo.ej ne^he^ 

.he :: r ra-n: 
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Minor to act as 


his 


her 


guardian for the purposes of the said suit, the Court will proceed to appoint 


some other person to act as guardian of the said minor for the purposes of the said 
Given under my hand and the seal of the Court, this day of 

19 

•‘No. 11-A. 

Notice to proposed guardian. 

[O. 32, R. 4 (8).] 

(Title.) ’ 

To 

residing at 

Take notice that the above-named petitioner has made an application to this Court to appoint 
you as guardian for the suit of minor defendant in 

No. of 19 , and that the said application will be heard on the 

day of next. 

Given under my hand and the seal of the Court, this day of 

19 


Nagpur. 

For Form No. 11 substitute the following:— 

• ‘No. 11. 

Notice to minor defendant and guardian. 

(O. 32, R. 4-A.) 

(Title.) 

To 


Minor Defendant. 
Legally appointed 


-Guardian. 


Actual 


Guardian. 


Proposed 

• on the part of the plaintiff 

Whereas an application has been presented---for the 

on behalf of the minor defendant 

appointment of you as the guardian of the suit of the minor 

defendant (you the said minor*) you 

his legally appointed 

--guardian and you the proposed guardian for the 

actual 

suit are hereby required to take notice that unless you, the proposed guardian, appear before this 
Court on or before the day appointed for the hearing of the case and stated in the appended summons, 
and express your consent to your appointment, or unless an application is made to this Court for 
the appointment of some other person to act as guardian of the minor for the suit, the Court will 
proceed to appoint an officer of the Court or a pleader or some other person to act as a guardian 
to the minor for the purposes of the said suit of which summons in the ordinary' form is 
herewith appended. 

Given under my hand and the seal of the Court this day of 19 

Judffe.” 

Patna. 

For Form No. 11, substitute the following:— 

“Form No. 11. 

Notice to the minor defendant and guardian of application for 

APPOINTMENT OF THE GUARDIAN TO BE GUARDIAN FOR THE SUIT. 

(0. 32, R. 8.) 

( Title .) 

Minor defendant. 

Guardian (appointed by authority, or natural, or the person in whose care the minor is, as 
the case may be). 


To 


Appendix 

H. 


* The portion in brackets should he scored out if no notice is to issue to the minor-defendant. 
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Whereas an application has been presented on the part of the plaintiff in 'the above suit for 
the appointment of you* ; • J *• as guardian for the suit to the minor'defendant/* 

you the said minor and you* are hereby required to take’ 

notice that unless within 21 days from 1 the service upon you of this notice you*” '•* *' v f * 
give your consent-to be appointed to act as guardian, the Court will'proceed,-subject to.'the decision of 
any objection that may be raised, to appoint an officer of the Court to act as guardian to ytfq the 
minor for the said suit. 


19 


Given under my hand and the seal of this Court, this 

. *• ~ * — i'**r7* 


day of 


Judge. 


A.dd the following as Form Nos. 11-A and 11-B:— 

Form No. 11-A. 

NOTICE TO THE MINOR DEFENDANT AND GUARDIAN OF APPLICATION. FOR 
APPOINTMENT OF ANOTHER PERSON TO BE GUARDIAN FOR THE SUIT. , 


fiT 




If.l 


(0. 32, R. 3.) 


To 


.t. 




Minor defendants ' **• • ‘ 

• • i • 

Guardian (appointed by authority or natural, or the person in whose care the minor is). 

Whereas an application has been presented on the part of the plaintiff in the above suit for 
the appointment of 1 ' . ’ • •••- ■• •. • •" .* 

as guardian for the suit to the minor defendant, you the said minor and you 2 

are hereby 

required to take notice that unless within 21 * days. from the service upon you of this notice you* 

make an application for the appointment of yourself or of some friend 
of you the minor to act as guardian, the Court will proceed, subject to the decision of any objection thpfr 
may be raised, to appoint 1 

officer of the Court to act as guardian to you the minor for the said suit. 

• Given under my hand and the seal of this Court, this day of 

19 . 

Judge . 


or aa 


Form No. 11-B. 

Notice to the proposed guardian for the minor defendant, when the person 
■ proposed is not the guardian appointed by authority or the natural 

GUARDIAN OR THE PERSON IN WHOSE CARE THE MINOR IS. . 

(0. 32, R. 4.) 

(Title.) 


r. 


District 

In the Court of 
••mV • Suit No 


at 


of 19 


versus 


Plaintiff , 
Defendant. 


To 


' • f Proposed Guardian. 

“Whereas'an application has been presented by the plaintiff in the above case for the appointment 

aa guardian for the 

suit to the minor defendant you are hereby required to take notice that unless within . 
davs from the service upon you of this notice y6u make an application to the Court y 

consent to act as guardian for the suit, the Court will proceed to appoint some other person to 

as a guardian to the minor for the purposes of the said suit. 

Given under my hand and the seal of this Court, this 
da y of 19 ‘ judo*. 


n ! * *’ ' *Here insert name of guardian. 

1 Here insert name and description of proposed guardian. 

* Here insert name of guardian upon whom the notice is to be served, 
t Hers ; insert the name of the proposed guardian. 
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r\ 


i» 


NOTICEi 


To 


No. 12. .. 

to OPPOsn»B Party, or; day fixed for hearing evidence of pauperism. 

| (0. 33, R. 6.) i 

(Title.) 


I 


Whereas I has 

applied to this Court for permission to institute a suit against in 

forma paupeiis under 0. 33 of the Code of Civil Procedure, 1908; and whereas the Court 
sees no reason to reject the application; and whereas the day of 

19 has been fixed for receiving such evidence as the applicant may 
adduce in proof of his pauperism and for hearing any evidence which may be adduced 
in disproof thereof: , t . , | 

Notice is hereby given to you, under R. 6 of 0. 33 that in case jou may wish to 
offer any evidence to disprove the payperism of the applicant, you may do so on appearing 
in this Court; on the said | ; j day of 

19 . ! 


day of 


Given under my hand and the seal of the Court, this 

19 . 


Judge. 


No. 13. 


Notice to Surety of his Liability under a Decree. 

j (Section 145.) i 

(Title.) 


Ho 


Whereas you ! did on i become 

liable as surpty for the performance of any decree which might be passed against the 
said . defendant, in the above suit; and whereas a decree was 

passed on the • day of 19 : against the said 

defendant for the payment of , and whereas application has 

been made for execution of the said decree against you: 

Take notice that you are hereby required on or before the 
day of 19 to show cause why the said decree should 

not be executed against you, and if no sufficient cause shall be, within the time specified, 
shown to the satisfaction of the Court, an order for its execution will be forthwith 
issued in the terms of the said application. 

Given under my hand and the seal of the Court, this 
day of 19 . > 

Judge. 
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Note 1. -Where there are numerous plaintiffs or numerous defendants, the name of the first 
plaintiff only, or the first defendant only,-as the case may be, need he entered in the register. 

Note 2.—Cases remanded by appellate Courts to lower Courts under O. 41, R. 23, Civil 
Procedure Code, will be readmitted and entered in the general register of suits under their original 
numbers. In each case the letter. R will be affixed to the number to be entered in column 2. 

Note 3.—In column 14 should be indicated whether the decision was ex parte, on compromise 

or on contest against all or any of the defendants. " ~ 

Note 4. —When the Court of execution is other than the Court which passed the decree the 

name of the executing- Court should be given in column 26.” 
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Local Amendment. 

“Form No. 16. 

Allahabad. 

Add the following Nos. 16 to 18:— 

The security to be furnished under 0. 25, R. 1, shall be, as nearly as may be, by bond in 
the following form:— 

In the Court of at 

Suit No. of 19 

Plaintiff , 

versus Defendant • 

Whereas a suit has been instituted in the said Court by the said paintiff 

to recover from the said defendant the sum 

of rupees and the said plaintiff is residing out of British 

India (or is a woman) and does not possess any sufficient immoveable property within British 
India independent of the property in the suit: 

Therefore, I, inhabitant of , have voluntarily become security, and 

do hereby bind myself, my heirs and executors, to as Judge of the said 

•Court and to his successors in office that the said plaintiff , his heirs and 

executors, shall, whenever called on by the said Court, pay ail costs that may have been or may 
be incurred by the said defendant, , iu the said suit, and in default of 

such payment I bind myself, my heirs and executors, to pay all such costs to the said Court on 
its order. 


Witness my hand at 


this 


day of 


Witnesses: 


19 

(signed) 
Surety . 


Form No. 17. 

Address for service. 

Under 0. 7, Rr. 19-26: 0. 8, Rr. 11 and 12; 0. 41, R. 38; 0. 46, R. 8; 0. 47, R. 1 


0. 52, R. 1. 

In the Court of the 


of 


suit 


Original 


or case 


No. 


versus 


of 19 . 

Plaintiff , 
Defendant . 


This address shall be within the local limits of the district Court within which the suit is flledr 
or of the district Court within which the party ordinarily resides, if within the limits of the m 
Provinces of Agra and Oudh, but not within the limits of any other province: 


Name, parentage 
and caste. 

f 

Residence. 

Pargana or Tashil. 

Post Office, | 

District. 

• 

J 

t 

* 


i 

l 



Dated 


I. 
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Any summons, notice, or process in the case may, henceforward, he issued to me at the above 
address until I file notice of change. If this address is changed I shall forthwith file a notice of 
change containing all the new particulars. 


Signature of party 


Or 


Plaintiff. 
Defendant. 
Appellant. 
Respondent. 


I file the above address according to the instructions given by my client, (name) 

(and capacity). 

Signature of Pleader. 

N.B. —This form when received by the Court must be stamped with the date of its receipt and 
filed with the record of the pending suit or matter. 

Form No. 18. 

Notice of change of address for service . 

Under 0. 7, Rr. 19-26; 0. 8, Rr. 11 and 12; 0. 41. R. 38; 0. 46, R. 8; 0. 47, R. 10; 
0. 62, R. 1. 


In the Court of the 


at 


suit 

Original - No. 

or case 



19 . 


versus 


Plaintiff, 
Defendant. 


This address shall be within the Ideal limits of the district Court within which the suit is filed, 
or of the district Court within which the party ordinarily resides, if within the limits of the United 
Provinces of Agra and Oudh, but not within the limits of any other province:— 


Name, parentage 
and caste. 

Residence. 

Pargana or Tashil. 

Post office. 

< 

District. 







Dated 


Any summons, notice, or process in tho case may, henceforward, be issued to me at the above 
address until I file notice of change. If this address is again changed I Bhall forthwith file a notice of 
change containing all the new particulars. 


Signature of parly 

Or 


Plaintiff. 
Defendant. 
Appellant. 
Respondent. 


I file the above address according to the instructions given by my client, 

(and capacity). 


(name) 


Signature of Pleader. 


N.B. —This form when received by the Court must be stamped with the date of its receipt and 
filed with the record of the pending suit or matter. 
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Issue 
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Borrower’s 

No. 


Issue 

Date 


Para- 1, 
Note 1. 


THE SECOND SCHEDULE. 


ARBITRATION. 

Arbitration in Suits. 

P. 1. [S. 506.] (1) Where in any suit all the parties inter¬ 

ested 7 agree that any matter in difference 10 be- 

Parties to suit may J .° . ,,. „ , , 

apply for order of tween them shall be referred to arbitration, they 
reference. may, at any time before judgment is pro¬ 

nounced. 13 apply to the Court 16 for an order of reference. 

(2) Every such application shall be in writing 12 and shall 
state the matter sought to be referred. 

[1877—S. 506; 1859—Ss. 312, 313.] 

Synopsis. 


1. Legislative changes. 

2. Scope of the schedule. 

3. Applicability of the schedule to insol¬ 

vency proceedings. 

4. Applicability of the schedule to execu¬ 

tion proceedings. 

5. Applicability of the schedule to probate 

proceedings. 

6. Applicability of the schedule to suits 

for restitution of conjugal rights. 

6-a. Arbitration in proceedings under 
other Acts. 

7. All parties interested must agree to 

reference. 

8. All the parties, if should apply. 

9. Effect of omission to sign or verify the 

application. See Note 21, infra. 

10. Matter in difference. 

11. Reference in respect of matters outside 


suit. 

12. Application shall be in writing. See 

Note 21 below. 

13. At any time before judgment is pro¬ 

nounced. 

14. Revocation of submission. 

15. Withdrawal of suit after reference to 

arbitration. 

16. “Court”—Appellate Court. 

17. Death of party, if operates as revoca¬ 

tion of reference. 

18. Authority of pleader to refer. 

19. Authority of agent to refer. 

20. Authority of guardian or manager of a 

joint Hindu family. 

21. Form. 

22. Agreement to abide by the decision of 

the Court. 


Authority of guardian of minor to refer. Authority of partner to refer. See Note 19, 
See Note 20, Pts. (1) and (2). Pts. (4) to (6). 

1. Legislative changes:— 

The word “agree” has been substituted for the vague word “desire ' 1 as being a 
more definite and legal expression.! 



Schedule II, Para. 1—Note 1. 

(1) Davuluru Vijayaramaya v. Davuluru Ven- 
tcatatubba Rao, (1916) 32 Ind Cas 881 (884): 

C.P.C.—405 


30 Mad L Jour 465: 
from 21 Ind Cas 989 


39 Mad 853 (Dissenting 
I • 
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2. Scope of the schedule. —The law of arbitration in British India is 
to be found in this Code and in the Arbitration Act, 1899. The Code deals 
both with arbitrations pending litigation, and with arbitrations without recourse 
to litigation. The Arbitration Act, on the other hand, applies only to arbitra¬ 
tions by agreement without the intervention of the Court of justice, and only 
in cases where, if the subject-matter submitted to arbitration were the subject 
of a suit, the suit could be instituted in a Presidency Town or other local area 
to which the Act is made applicable by the Local Government. Where the Act 
applies, paragraphs 17 to 23 of the second schedule (dealing with references 
to arbitration without the intervention of the Court) do not apply. 1 - 


The Act was passed to remedy two defects that were supposed to exist 
in the provisions as to arbitration enacted in the old Code, viz .:— 

(1) That the Code did not apply to cases where the dispute which 

was the subject of reference did not arise at the date of the 
agreement to refer. In other words where an agreement was 
entered into to settle differences that may arise in future by 
arbitration, and a dispute subsequently arose between the 
parties, the agreement to refer could not be filed in Court under 
the provisions of the Code. 

(2) That the Code applied only to cases where the agreement to refer 

named the arbitrator or stated that he should be appointed by 
the Court. 

The first of these defects was, however, removed by a Full Bench decision 
of the High Court of Bombay in Fazulbhoy Mehral Chinoxj v. The Bombay 
and Persia Steam Navigation Company, Ltd ., 1 “ in which it was 
held that on a correct interpretation of the Code, it applied also to agreements 
to refer future disputes to arbitration. The second defect also has now been 
removed by the omission from Paragraph 17 of this schedule the provisions 
requiring the arbitrator to be named. At present, therefore, there is no material 
difference between the provisions of the Code and those of the Arbitration Act 
as regards references without the intervention of the Court, except that the 
latter applies to particular local areas, and the former applies to other parts 
of British India. 


In Ghularn Khan v. Muhammad Hassan , 1 ' b their Lordships of the Privy 
Council had occasion to consider the true construction and effect of the provi¬ 
sions of the Code relating to arbitration and they observed that those provi¬ 
sions deal with arbitrations under three heads:— 

(1) Where the parties to a litigation desire to refer to arbitration any 

matter in difference between them in the suit. In that case all 
proceedings from first to last are under the supervision of the 
Court. (Paragraphs 1 to 16 deal with such matters.) 

(2) Where the parties, without recourse to litigation, agree to refer 

their differences to arbitration and it is desired that the agree- 


Note 2. 

(1) Narcndra Nath Das v Ha ran Chandra 
hose, 1926 Cal 730 (732): 43 Cal L Jour 292: 
l Ind Cus 177. See also Tapessier and Oam- 
ini! v Nasiruddin, (1912) 15 Ind Cas 402 (403): 

1912: 130 Pan W BIM*! ,"**-*• 
Simpson, (1909) 4 Ind Cas 1150 (1151). 8 


Sind L R 162; Ramjidas v. House, (1908) 35 Cal 
199 (201). 

(la) (1895) 20 Bom 232 F B. 

(l-b) (1901) 29 Cal 167 P C. 
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ment of reference should have the sanction of the Court. In 
that case, all further proceedings are under the supervision of 
the Court. (Paragraphs (17 to 19 of the schedule deal with such 
matters.) 

(3) Where the agreement of reference is made and the arbitration 
itself takes place without the intervention of the Court, and the 
assistance of the Court is only sought to give effect to the award. 
(Paragraphs 20 to 23 of the schedule deal with these matters.) 

3. Applicability of the Schedule to insolvency proceedings.—The pro¬ 
visions of this schedule do not apply to proceedings under the Provincial In¬ 
solvency Act 1920 by virtue of S. 5 of that Act. An Insolvency Court has there¬ 
fore no power to refer the whole proceedings to arbitrators to decide whether 
the petitioner for insolvency or (in the case of a petition by a creditor) the 
debtor, should or should not be declared an insolvent. The proceedings require 
the exercise of judicial discretion and it would be acting contrary to the whole 
spirit of the Act for a Court which has special jurisdiction thereunder, to 
delegate its powers and duties to the arbitrator. 1 

4. Applicability of the Schedule to execution proceedings.—This 
Schedule does not apply to execution proceedings and a Court executing a decree 
cannot refer the matter in the execution proceedings to arbitration. 1 - 


5. Applicability of the Schedule to probate proceedings.—A dispute 
relating to the genuineness of a will in a probate proceeding pending before 
Court cannot be referred to arbitration. 1 - So also an application for revoca¬ 
tion of the grant of a probate cannot be referred to arbitration. 2 This is based 
on the view that a decision on such questions is not merely one inter partes 
but is a judgment in rem against the whole world and therefore cannot be 
allowed to be decided by arbitrators selected at the instance of merely the 
parties to the proceeding. 

6. Applicability of the Schedule to suits for restitution of conjugal 
rights.—The factum or validity of a marriage, may in a suit for the restitu¬ 
tion of conjugal rights be referred to arbitration 1 - but the whole suit cannot be 
referred to arbitration inasmuch as the question whether a decree for restitu¬ 
tion should be made or not is a matter entirely in the discretion of the Court 
and cannot be delegated to arbitrators. 2 


6-A. Arbitration in proceedings under other Acts.—1. Section 52 of 
the Bengal Estates’ Partition Act (V of 1897) provides that when a partition 
has been referred to arbitration, the proceedings shall be conducted in accord- 


Note 3. 

(1) Ladha Singh v. Bhag Singh. (1916) 
Ind Can 549 (551): 50 Pun Re 1916 
W R 1916: 151 Pun L R 1916. 


135 


34 

Pun 


Note 4. 

(1) Want / v. Wangdi, 1925 Cal 
82 Cal 559: 42 Cal L Jour 26: 
886: 87 Ind Cas 633. 


812 (814): 
29 Cal W X 


Re 


No 



Noto 6. 

(1) Mttlha v. Sardar, 1929 Lah 394 (395): 
30 Pun L R 122: 11 Lah L Jour 89: 110 In.J (’ns 
215; Kalabatu v. Prnbh Dial, (1918) 45 Ind 
Cas 163 (164): 80 Pun W R 1918; 78 Pun 

L II 1918; Faiz Ali v. Alt Asltraf Khatun, 1929 
Lah 177 (178): 118 Ind Cas 464: 30 Pun L R 
600. 


i.1 Wfco o. 

(1) Gn/ii Rai v. Baij Nath Rai, 1930 AU 840 
(841): 128 Ind Cas 817: 1930 All L J 1 j81. 

(2) 0 M Campbell v. Mrs Simpson, 1894 Pun 


(2) Kalubutu v. Prnbh Dial, (1918) 45 Ind 
Cas 163 (164): 80 Pun W R 1918: 78 Pun L 
R 1918 [Following 37 P R 1895]. 


Para. 1, 
Notes 
2—6-A. 



Arbitration 


Para, 1 
Notes 
6-A—7. 



SCH. 


ance with the provisions of Paragraphs 1 to 16 of this Schedule so far as 
they' are applicable. 

2. The provision of this Code relating to arbitration have been made 
applicable, by S. 265, sub-S. (3) of the Chota-Nagpur Tenancy Act (VI of 
1908), to all suits, ( appeals and proceedings under that Act before the Deputy 
Commissioner, so far as they may apply. 

3. Under S. 43 of the Bengal Survey Act (V of 1875) and S. 16 of 
the Burma Boundaries Act (V of 1880), the Collector or the Boundary Officer 
may, with the consent of the parties concerned refer to arbitration any dispute 

as to a boundary. 

4. In cases of reference to arbitration under S. 203 of the U. P. Land 
Revenue Act (III of 1901) the provisions of Paragraphs 2 to 16 of this 
Schedule shall apply so far as they are not inconsistent with anything in that 
Act. (Sec S. 204 of the Act.) 

7. All parties interested must agree to reference.— The agreement to 
refer the matter in dispute in a pending suit must have the concurrence of 
all the parties concerned. 1 * In other words the foundation of the jurisdiction 
of the Court to make an order of reference is an agreement between all the 
persons interested. 2 An order of reference made by the Court where all the 
parties interested have not agreed, is thus without jurisdiction and invalid 
not only against the absent party, but against all parties, t.e., even those who 
have joined in the reference. 3 - 11 A subsequent consent by one of the parties 
who did not join in the reference at the time it was made cannot make the 


srfr^u ™ 

Ail 238 %39)! 24 AU L J 235: 91 Ind Cas 930: 
48 All 239. 

(2) Subba Rao V. ^PV^urai Ayyar 1925 Mad 
‘ 48 Mad L Jour 14*-. 21 Mad 
lol ■ Mad W N 97: 86 Ind Cas 9 Z 9 - Ranga 

Itrd'di v. Chinasidda Reddi, 1927 Mad 1154(11jj ^ 

a**,.!? 1 ;- a “ * ,d c “ 

451 (452): 14 Sind L R 156. 

rv.r.hc 

^ A , P U Jar 5"s leV; 1 M 
^ - o i q i P C • Ali Buksh v. Kndxr Buksh, 
?io8 Pon r Eo 34 No 28 [Consent should be volun- 

„s,M sw 


Jour 150: 47 Cal 555; Debcndra v. Jogendra, 
(1921) 64 Ind Cas 221 (223) Cal; Sachun Bano 
v. Abdul Hakim, (1873) 19 Suth W R 321 

(321); Baikantha Nath v. Nazmtddin, (1868) 
10 Suth W R 171 (171): 1 Beng 1 ; R S A 11 
[Reference must be by all the parties who are 
materially interested); Ncgipuran Singh v. 

Singh, (1909) 1 Ind Cas 146 (146): 6 All L J 
333; Venkatasubbayya v. Vcnk.itaramanayya, 193U 
Mad 646 (647): 126 Ind Cas 735. 

(3-a) Choith Ram v. Lai Chand, (1921) 61 
Ind Cas 451 (455) : 14 Sind L R 156. There is 
no estoppel where there is a clear violation o 
statutory law] ; Tenkalaramanujacharlu v ., VOMVr 
devacharyulu, 1926 Jour 170 (3): 1926 Ma 
N 391: 23 Mad L W 769: 96 Ind Cas 273 
[Objection can be taken by 

chand v. Mannuji Musaji. JlQll) 41 Ind Cas 

295 (297): 25 Cal L Jour 339: 21 Cal W N 387 
[Party to submission also can object to the va 
ditv of reference on the ground of non-joinae*oi 
parties interested. It is a matter of jurisdiction 
and consent cannot give jurisdiction ] : “J/i 

v. Sana Wangdi, 1925 Cal 812 ( 814 ): 52 Cal 
559: 42 Cal L Jour 26: 29 Cal W N 886. 87 
Ind Cas 633. (Do.); Oob* Rat y. Batf Nath Rm, 
1930 All 840 (841): 128 Ind Cas 817 . 1930 

All L J 1584 [Party to reference can object to 
illegality]: Earn Prasanna v. Arab Ah, ya 

353 (353): 71 Ind Cas 326 [The applicant for 
reference in this case wanted to set the award 
aside and it was set aside ; Oirija Nath v. A(ina» 
Lai (1918) 43 Ind Cas 169 (172): 27 Cal L 
Jour 339; Kadhu Singh v. Bal/it Stngh, (1907) 
29 All 423 (426): 4 All L J 347: 1907 All W 
N 147: Beni Madhub Hitter v. Pnya Nath Man¬ 
dat, (1900) 28 Cal 303 (306): 5 Cal W N 268 
Ranga Reddi v. Ohinna Sxdda Reddi, 1927 Maa 
1154 (1155): 102 Ind Cas 2. 
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proceedings valid and an award made on such reference is void and need not 
be set aside. 4 An objection to the validity of the reference on the ground of 
the non-agreement of all the parties can be raised at any stage. 5 The decision 
cited below® where it was held that a party may be estopped by his conduct from 
contesting a reference to which he was no party, cannot be accepted on principle 
as correct. 

It is however, only the parties interested that should agree to the refer¬ 
ence. Section 506 of the old Code provided that all the parties to the suit 
may apply for a reference to arbitration. But it was held by the High Court 
of Allahabad that the words “all the parties to a suit” would not necessarily 
include parties between whom and any of the parties to the> submission there was, 
in fact, no matter in difference in the suit. 7 The word “interested” was added 
in the present Code to give effect to the above view. 8 

The expression “all parties interested” means parties interested in the 
specific dispute referred to arbitration and not in the subject-matter of the whole 
suit. 9 Where parties have distinct and severable interests, a party interested 
only in one such portion need not join in a reference with respect to the other 
portions. 10 

The question whether a party is interested within the meaning of this 
paragraph depends upon the facts of each case. 11 One important test is to 
see whether he is a necessary party or a person who could be joined as a proper 
party under the provisions of 0. 1, R. 10 of the Code. 12 An unnecessary 
or pro forma party, 1 - 3 or a party who had been exonerated at the time of the 
reference 1 * cannot be said to be a person interested within the meaning of the 


[But see Sughomal Vasandimal v. Parumal, 1930 
Sind 256 (259): 24 Sind L R 470: 124 1ml 
Cos 374 [Person who is party to reference can¬ 
not object to award on the ground that another 
person was a necessary party when the latter 
himself does not object]; llakam Rni v. Jhanda 
Mai, 1883 Pun Re No 130; Sued Khan v. Abdul 
Oaffoor, 1929 Notes 7 ( e ).] 

(4) Subba Rao v. Appadurai Ayyar, 1925 Mad 
621 (623): 48 Mad L Jour 142: 21 Mad L V 
498: 1925 Mad W N 97: 86 Ind Cas 839. 

(5) Qirijanath Roy Ohowdhury v. Kanailal 
Mitra, (1918) 43 Ind Cas 169 (172): 27 Cal 
L Jour 339. 

An objection can be raised in revision.— Ten- 
katasubbayya v. Venkataramanayya, 1930 Mad 64G 
(647): 126 Ind Cas 735; Trj Singh v. Ghasi Ram, 
1927 All 563 (563): 25 All L J 606: 102 Ind 
Cas 236: 49 All 812. 

(6) Oian Chand v. Dehari Lai, (1913) 18 Ind 
Cas 761 (762): 78 Pun L R 1913. 

(7) Pitam Mai v. Sadiq Ali, (1902) 24 AH 
229 (230): 1902 All W N 19. 

(8) See Dwarkannth Chakravarli v. Abulchandr■< 

Chakravarthy, 1928 Cal 108 (111): 46 Cal L 
Jour 353: 106 Ind Cas 509; Doolychand v. 

Mamuyi Muaaji, (1917) 41 Ind Cas 295 (297): 
25 Cal L Jour 339: 21 Cal W N 387; Raghunath 
Suknl v. Ramrup Raul. 1924 Pat 33 (35. 36): 
2 Pat 777: 1923 Pat H C C 225: 2 Pat L R 
76: 76 Ind Cas 2 : 5 Pat L Tim 239. 

J 9) Hassomal Tlirdomol Kodanmnl M«tio- 

, 1927 Sind 239 (239): 104 Ind Cas 342; 


Maliaden Narayan Nirkar v. Narayan Dattatreya 
Sarnant, 1928 Bom 248 (249): 30 Bom L R 530: 
52 Bom 408: 110 Ind Cos 343; Raghunath Sukul 
v. Ramrup Raut, 1924 Pat 33 (34, 36): 2 Pat 
777: 1923 Pat 11 C C 225- 2 Pat L R (Civ) 76: 
76 Ind Cas 2: 5 Pat L Tim 239. 

(10) Bar.ncy Lai v. Chotcy Mian Abdul Shakur, 
1931 All 453 (454): 1931 All L J 442: 133 
Ind Cns 31: 53 All 669. 

(11) Mahadev Narayan Nerkar v. Narayan 
Dattatreya Sarnant, 1928 Bom 248 (249, 250) : 
30 Bom L R 530: 52 Bom 408: 110 Ind Cns 
343; Jaifial Ternary v. Tapeswari Tewari, (1918) 
45 Ind Cns 321 (322) Pat. 

(12) Sharafat v. Ali v. Mb Bhagu-ati, 1929 All 
763 (765) : 1930 All L J 239. 

(13) Sabta v. Dharam, (1913) 18 Ind Cas 

609 (610): 11 All L J 66: 35 All 107 [Unneces- 
sarv pnrty) ; Gopal Das v. Baij Nath, 1926 All 
238 (239): 24 All L J 235: 91 Ind Cas 930: 
48 All 239 [Pro forma defendant]; Ajudliia v. 
Badurul Hussain, (1917) 41 Ind Cas 357 (360): 
15 All L J 427: 39 All 489; Degumbur v. Ram 
Prea, 2 Hay 583: Marsh 715; Sivalinga Pillai 
v. Marutha Pillai, (1912) 14 Ind Cns 562 (562) 
Mad; Jaipal Ternary v. Tapeswari Tewari, (1918) 
45 Ind Cns 321 (322) Pat. See also 

Sheonath v. Ramnath, (1863-66) 10 Moo Ind App 
413 (425, 426): 5 Suth W R (P C) 21: 1 Ind 
Jur N S 161: 1 Suth 616: 2 Sar 134 P C. 

(14) Baghavanulu v. Bollam Seelharamastvami, 
1923 Mad 502 (503): 44 Mad L Jour 359: 17 
Mad L W 424: 32 Mad L Tim 298: 1923 Mad 
W N 296: 73 Ind Cas 202. 


Para. l r 
Note 7. 
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paragraph. A person who is ex parte in the suit 115 or even a person against 
whom no relief is claimed 1 - 6 is not necessarily a person not interested. Whether 
he is so interested or not depends upon the facts of the particular case 117 
including the conduct of the party up to the end of the pro¬ 
ceedings. 1 * But the mere fact that the award that was passed 'is not 
in fact against him cannot be taken to show that he was not interested at 
the time of the reference. 1 - 8 '* Where there is in fact no matter in difference 
between the ex parte defendant and the parties to the submission, his not 
joining the reference will not affect the validity of the reference. 1 - 9 If on the 
other hand he is interested and does not agree to the reference, the order of 
reference is ultra vires and invalid, 20 

A defendant who makes a complete admission of the plaintiff’s claim 
entitling the latter to a judgment under 0. 12, R. 6 of the Code, is no longer 
interested and need not join in the reference by the plaintiff and the other 

defendants. 21 - 

8. All the parties, if should apply.—All the parties interested 
must not only agree to the reference, but must apply to the Court. If before 
the application is made to the Court one of the parties resiled from the agree¬ 
ment, no order of reference can be passed on the ground that he previously 
agreed to a reference being made before the application was presented. 1 - 

9. Effect of omission to sign or verify the application .—See Note 

21, infra. 

10. Matter in difference.—The matter in difference is the matter 
in dispute between the parties. 1 - A dispute implies an assertion of a right 
by one party and the repudiation thereof by another. 2 It is not however 
nccessarv that the question should be one which the Court can legally enquire 
into. Thus a dispute as to an uncertified payment or adjustment, which the 


(15) Bhaghanalu V. Sertharamustvami, 1923 
Mad 502 (503): 44 Mad L Jour 359: 17 Mat] 
L W 424: 32 Mad L Tim 29#: 1923 Mad V I-> 
296: 73 I ml ('as 202: Sharafat Ah v. lit Bhag- 
i rati, 1929 All 763 (765): 1930 All L J 239; 
Lttchimtn Singh v. Natnan, 1929 Lah lf4 (175). 
11# Ind Cas 393. 

(16) Subba Rao v. Appadnrai Ayyar, 1925 
Mad 621 (622. 623): 48 Mad L Jour 142: 21 
Mad L W 498: 1925 Mud W N 97: 86 Ind Cas 
#39. 


(17) See cases cited in foot-note 11 above. 

(1#) Sugnomal Yasandinal v. Perumnl, 1930 
Sind 256 (258): 24 Sind L R 470: 124 Ind 
Cas 374. 

( 1 H-a ) llaxxnmal 11 iriloiniil v. Kodanmal Mot to¬ 
rn al. 1927 Sind 239 ( 240 ): 104 Ind Cas 342; 
ffaswa v. Mahala, (1911) 10 Ind Cas o59 ( ; >b0): 
# All I, J 645. See however Ishnr I)n.s v. A eshab 
Deo, (1910) 7 Ind Cas 68 (68): 7 All L J 807: 
32 All 657. 

( 19 ) Pitam Mai v. Sadiq Ali, (1902) 24 AH 
229 (230): 1902 All W N 19. 

(20) Palitti Parana Panda v. Narasinga Panda, 
(1919) 51 Ind Cas 155 (158): 36 Mad L Jour 
538: 42 Mud 632; Subba lino v. Appadurai Ayyar 
1925 Mad 621 (623): 48 Mad L Jour 142: 21 


dud L W 498: 1925 Mad W N 97: #6 Ind Cas 
Karan Bibi v. Mahomed Alum Khan, l y ^ 
>ah 477 (478): 119 Ind Cas 235; Dooly chand 
-. Ala in ji Musaji, (1917) 41 Ind Cas 29a (300, 
101): 25 Cal L Jour 339: 21 Cal W J* 387. See 
Iso Mt Brij Raj Kuar v. Ram Aath, 192 *> °“T 
•01 (202): 80 Ind Cas 821 : 9 0 & A L R 773. 

[Hut see Taithinatha Ayyar v. Taithitinga Aluda- 
iar, (1915) 31 Ind Cas 206 (207): 18 Mad " 
’ini 374: 2 Mad L W 960 : 1915 Mad W N 847. 
lianchand v. Behan Lai, (1913) 18 Ind C 
762): 78 Pun L R 1913.J 

(21) .V/ Brij Raj Kuar v. Ram Nath, 1925 
)udh 201 (202): 80 Ind Cas 821 : 9 0 & A I* 
t 773. 

Note 8. j <loin 

(1) Miran Baksh v. Sher Muhammad, (l»wi 
, Ind Cas 195 (196): 50 Pun L R mi: 17 Pun 
le 1911: 39 and 200 Pun V R 1911. See also 
Vcgi Puran v. Ilira Singh, (1909) 1 Ind C 
.46 (146): 6 All L J 333. 

(1) Dawoodbhai Abdul Kader v Abdul Kader 
smallji, 1931 Bom 164 (166): 33 Bom L R 51. 
.30 Ind Cas 588, 

(2) Dawoodbhai Abdul Kader v. AMul Kader 
smailji, 1931 Bom 164 (166): 33 Bom L R 51. 
130 Ind Cas 588. 
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Court cannot take notice of, can be a matter in difference between the parties 
which can be referred to arbitration. 3 

The matter in difference must be one which has actually arisen at the 
time of the reference though it need not have arisen at the time of the agree¬ 
ment to refer. 4 There can be no reference to arbitration under this schedule 
of existing differences as well as disputes that may arise in the future . 5 A 
dispute may exist even where the liability is fully admitted and only the 
payment is withheld. The facts of each case must be examined to see whether 
there is a dispute. 6 

Further, the matter in difference must be one arising in the suit and 
between the parties to the suit. The Court has no power to refer to arbi¬ 
tration any questions between the parties to the suit other than those in 
question in the suit, or any questions in which any person, not a party to the 
suit is concerned. 7 

A reference is competent on a question of law as well as a question 
of fact. 8 Consequently, an error made by the arbitrators on a point of law 
referred to them does not vitiate the award and cannot be questioned on the 
ground that it is not in accordance with the received interpretation of the 
law 0 but the matter in difference must relate only to the private rights of 
the parties to the litigation. A suit under S. 92 of the Code is not one 
for the determination of the private rights of the parties to the litigation, and 
matters in such a suit cannot be referred to arbitration. 1 - 0 Similarly the 
selection of a guardian for a minor in a proceeding under the Guardian 
and Wards Act 1890 is not a matter of private interest and cannot be 
settled by reference to arbitration. 11 - It has been held that a criminal com¬ 
plaint cannot be referred to arbitration. 1 - 2 

Where a question arises as to what the matter was that was referred 
to arbitration, it is for the Court to say on a construction of the reference. 
The arbitrator’s belief about it is immaterial. 1 - 3 Where a whole case is referred 


(3) T Wang v. Sana Wangdi, 1925 Cal 812 
(813): 52 Cal 559: 42 Cal L Jour 26: 29 Cal 
W N 886: 87 I ml Cas 633. 

(4) Dawoodbhai Abdul Kader v. Abdul Kader 

Iamailji, 1931 Bom 164 (166): 33 Bom L R 
51: 130 Ind Cas 588; Macnaghten v. Rameshirar 
Singh, (1903) 30 Cal 831 (839, 840); Velchand 
Chaganlal v. Linton, (1914) 25 Ind Cas 371 

(372): 16 Bom L R 517: 38 Bom 638; Uttam- 
chand Saligram v. Mahomed Jewa Mamoofi, (1920) 
54 Ind Cas 285 (286, 288): 46 Cal 534: 23 
Cal W N 704. 

(5) Puran Singh v. Bahai Kunwar, 1930 All 
319 (320): 125 Ind Cas 583. 

(6) Vttamchand Saligram v. Mahomed Jewa 
Mamooji, (1920) 54 Ind Cas 285 (286, 288 ); 46 
Cal 534: 23 Cal W N 704. 

(7) Ram Protap v. Durga Proaad, 1925 P 
O 293 (297): 49 Mad L Jour 812: 3 Oudh W 
N 127: 24 All L J 13: 43 Cal L Jour 14: 27 
Pun L R 35: 1926 Mad W N 96: 3 Pat L II 
330: 92 Ind Cas 633: 28 Bom L R 217: 53 
Ind App 1: 53 Cal 258 P C [Confirming 1924 
Cal 567 J. 

(8) Qhulam J Haiti v. Muhammad Ilasan, 
<1902) 29 Cal 167 (186): 29 Ind App 51: 4 


Bom L R 161: 12 Mad L Jour 77: 6 Cal W N 
226: 8 Sar 154: 25 Pun Ro 1902 P C; Sonda- 
missee v. Oopal Chandra, (1915) 28 Ind Cas 
557 (559): 21 Cal L Jour 273: 19 Cal W N 
948. 

(9) Chhab Lai v. Parbati, (1916) 33 Ind Cas 
737 (738): 19 Oudh Cas 48. 

(10) Ganoba v. Naragan, 1923 Nag 112(114): 6 
Nag L J 7: 72 Ind Cas 1016; Nambi v. Naragan, 
(1901) 11 Mad L Jour 337 (339). See how¬ 
ever Karedla Perimallayya Naidu v. Vemavarapu, 
Sitaramagga, (1903) 26 Mad 361 (361): 14 Mad 
L Jour 14 [Under S 16 of the Religious Endow¬ 
ment Act a Court may refer any matter in differ¬ 
ence in the suit for decision by an arbitrator 
but not the whole suit]. 

(11) Sami Chetti v. Adaikalam Chettg, 1924 
Mad 484 (484): 46 Mad L Jour 179: 34 Mad 
L Tim 15: 1924 Mad W N 222: 47 Mad 459: 
84 Ind Cas 613. 

(12) Malha v. Sardar, 1929 Lah 394 (395): 
30 Pun L R 122: 11 Lah L Jour 89: 116 Ind 
Cas 215. 

(13) Gopalam v. Mgneni Surganarayana, 1926 
Mad 752 (753): 50 Mud L Jour 514: 23 Mad L 

W 681: 1926 Mad W N 445: 95 Ind Cas 740. 
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to arbitration the question of costs also must be taken to have been referred 
and the arbitrators can give a decision thereon. 1 . 4 (See also paragraph 13 
below.) 

11. Reference in respect of matters outside suit. —Matters out¬ 
side the suit cannot be referred to arbitration under this paragraph and 
the award made on such a reference is invalid. 1 - An agreement to recognise 
an award on matters beyond the scope of the disputes mentioned in the 
reference is void. 2 Where, however, an application for reference includes 
matters outside the suit but the Court orders a reference only as to matters in 
difference in the suit the order of reference is not illegal. 3 Again where on 
the same day parties apply for reference to arbitration of matters in difference 
between them in the suit and also separately make a reference as to matters 
outside the suit the order of reference made by the Court with regard to 
the subject-matter of the suit cannot be questioned on the ground of illega¬ 
lity or invalidity. 4 

12. Application shall be in writing. — See Note 21, below. 

13. At any time before judgment is pronounced. —The parties are 
entitled to have the matter in difference between them submitted to arbi¬ 
tration, ,at any time before judgment is pronounced. The Court has no 
discretion to reject the application made by the parties for a reference to 
arbitration. 1 - 


14. Revocation of submission.—Where an order of reference to 


arbitration is made through Court, all subsequent proceedings are, as has been 
seen in Note 2 above, under the supervision of the Court. Consequently a 
party to the agreement to refer is not entitled to terminate the reference by 
any revocation on his part. He is bound by it and the arbitration must 
proceed according to the provisions of the law. 1 The Court may, however, 
supersede the arbitration on the application of the parties in the cases speci¬ 
fied in paragraphs 5 and 8 of the schedule. There is a conflict of opinion 
whether even the Court can revoke the arbitration in cases not falling within 
the said paragraphs. According to the decisions cited below 2 the Court has 


(14) Dharn v. Kiddar Khan, (1918) 46 Ind 
Cas 182 (184) Nog. 

Note 11. 

(1) Peddapalayam Vcnkatarayachari v. Pedda¬ 
palayam Muniyachari. 1921 Mad 709 (709): 14 
Mad L W 666: 1921 Mad W N 756: 65 Ind Cas 
92; Taranath v. Manick Chundcr, (1870) 14 Sutli 
W It 469 (470): 6 Beng L R 386; Ram Pralap 
v. Duran Prasad, 1925 P C 293 (297): 49 Mad 
L Jour 812: 3 Oudh W N 127: 24 All L J 13: 
43 Cal L Jour 14: 27 Pun L R 35: 1926 Mad 
W N 96: 3 Pat L R 330: 92 Ind Cas 633: 28 
Bom I. R 217: 53 Ind App 1: 53 Cal 258 P C; 
Mcrnli Visram v. Sheriff Dcvji, (1911) 12 Ind 
Cas 687 (688): 36 Bom 105: 13 Bom L R 1017. 

(2) Parsram Ganyandas v. Tapnndas Dhnlan- 
das, 1928 Sind 81 (82): 21 Sind L R 253: 
102 Ind Cas 183. 

(3) Jut ind ra Nath Bhattacharya v. Manindra 
Nath Uhattacharya, 1927 Cal 52 (54): 44 Oal L 
Jour 224: 98 Ind Cas 803. 

(4) Jatindra Nath Bhattacharya v. Manindra, 
Nath Bhattacharya, 1927 Cal 52 (54): 44 Oal L 


Jour 224: 98 Ind Cas 803. Se«« also Roghne, Nundinx 
v. Bunwarcc, (1865) 3 Suth W R (Mis) Rw 
27 (28) (They should be distinctly separated and 
not mixed up together]. 

Note 13. v oJ 

(1) Mohendra Lai v. Fakirchandra, (1914) 24 
Ind Cas 610 (610) Cal. See also Datta v. Khcdu, 
(1911) 11 Ind Cas 935 (935): 8 All L J 678: 
33 All 645. 


Note 14. 

( 1 ) Nil Moncc Bose v. Mohima Ohunder, 
(1872) 17 Suth W R 516 (517); Nagasamy Naik 
v. Rungasamy Naik, (1874-75) 8 Mad H CR 
46 (55). See also Nainsukh v. Umadai, (1885) 
7 All 273 (276): 1885 All W N 12; Chet Kunwar 
V. Puttu Singh, (1915) 27 Ind Cas 424 (425): 
17 Oudh Cas 386: 2 Oudh L J 129. 


(2) Kalimbhai v. Shanker, (1886) 10 Bom 

81 (388); Robindra Deb Manna v. Jo JJ^ n V a , 
eb Manna, 1923 Cal 410 (411, 416): 27 Cal 
J N 420: 80 Ind Cas 459; Chatarbujh v. Ragtiu- 
ir, (1914) 23 Ind Cas 758 (760, 761): 12 Ah 
J 529: 36 All 354; Thoongan v. Ohtnna Atag* 
udumban. 1927 Mad 910 (911): 39 Mad L Tim 
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no power to deal with the matter in difference between the parties until the 
award is made. Thus the Court could not even allow the withdrawal of the 
suit after an order of reference has been made, though if there is any partiality 
or misconduct on the part of the arbitrator, the Court could, after the award 
is made, set it aside. 3 The High Court of Allahabad has, on the other hand 
in a recent case 4 held that there is an inherent jurisdiction to intervene and 
supersede the arbitration in cases not falling within paragraphs 5 and 8 where 
such an order is necessary for the ends of justice or to prevent an abuse of 
the process of the Court. The High Court of Patna has also taken a similar 
view. 4 " 1 * 

Where an agreement to refer has been entered into without recourse to 
litigation it may be filed in Court under paragraph 17 where no sufficient 
cause is shown against its being filed. On an interpretation of S. 326 of the 
Code of 1859 corresponding to paragraph 17 of this Schedule it was held 
by their Lordships of the Privy Council in Pestonji Nusserwanjee v. D. 
Maneckjee and Co., 12 Moore’s Indian Appeals 112, that where parties have 
agreed to submit the matter in difference between them to arbitration of 
one or more certain specified persons, no party to submission can revoke the 
submission to arbitration unless for good cause, and that a mere arbitrary 
revocation of the authority is not permitted. And this has been followed 
in numerous cases. See notes to paragraph 17, infra. In cases falling within 
the Arbitration Act, 1899, a submission to arbitration may be revoked by 
leave of the Court. As to the circumstances under which such leave may 
be given see the undermentioned cases. 5 

15. — Withdrawal of suit after reference to arbitration. —As has 

been seen in Note 14 above, the Court has no jurisdiction to allow a with¬ 
drawal of the suit after reference 1 or after an award has been made on such 
reference. 2 An application to file an award under paragraph 20 of the Code, 
can however be allowed to be withdrawn as if it were a suit. 3 

16. “Court”—Appellate Court.— As has been seen in Note 8 to 
0. 41, R. 25, ante where the appellate Court remits a case under that rule, 
the lower Court has no power to refer the case for arbitration. 1 - Nor can the 
appellate Court, by its order of remand direct the lower Court to do so. 2 


195: 1927 Mad W N 921: 105 Ind Cas 92: 
Ganesh Prasad v. Damodar Das, (1912) 16 Ind 
Cas 177 (177): 10 All L J 23; Mangar Sahu v. 
Bliatoo Singh, (1920) 57 Ind Cas 473 (476): 5 
Pat L Jour 672: 1 Pat L Tim 416. See also 
Shiam Sundar Lai v. Bhairon Singh, (1906) 3 
All L J 185 (187): (1906) 26 All W N 51. 

(3) See cases cited in foot-notes (1) and (2) 
to Note 15, infra. 

(4) Bhola Nath v. Raghunath Das, 1929 All 
743 (744, 745): 1929 All L J 918: 51 All 1010 
(This decision purports to follow 1 Ind Cas 14 
which was a case under S 5 of the Arbitration Act 
undor which the Court can grant leave to revoke 
a submission ] . 

(4-a) Lac It man Machhua v. Mo glial J/ian, 1925 
Pat 720 (723): 6 Pat L Tim 488: 86 Ind Cas 
540. 

(5) Oaya Prasad v. Firm of Mathu Lai Bhu - 
dha Lai , 1925 All 202 (202): 78 Ind Cas 1050: 
5 L R A (Civ) 319; The Bombay Fire Insurance 
Co v. Ahmedbhoy Uabibbhoy, (1909) 1 Ind Cas 


14 (16, 17): 11 Bom L R 1 ; 34 Bom 1. 

Note 15. 

(1) Shoeambcr v. Deodat, (1887) 9 All 168 
• 188” All W N 13; Puma Chandra v. 

hunja Behari , (1918) 46 Ind Cas 477 (478): 
28 Cal L Jour 275 [Portion of the claim under 
reference to an arbitration cannot be withdrawn 
without the consent of the other party], 

( 2 ) Debi Oharan Manna v. Bipin Prasad Jana 

( !903) 7 Cal W N 186 (187) ; Kalian Singh v ' 
LeIcliraj , (1884) 6 All 211 (213): 1884 All W N 
i n Karim v. Muhammad Husain , (1916) 
32 Ind Cas 347 (347): 2 Oudh L J 497. 

(3) Gauri Shankar v. Maida Koer , (1904) 31 
Cal 516 (517). 

Note 16. 

(1) Nand Ram v. Fakirchand, (1885) 7 All 
523 (526, 527): 1885 All W N 139. 

(2) Puna Bibee v. Khoda Buksh , (1874) 2° 

Suth W It 396 (397). U 


C.P.C.—406 
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By virtue of sub-S. (2) of S. 107, ante the appellate Court has the same 
powers of acting under this Schedule as the Court of first instance. Thus 
the appellate Court can refer, with the consent of parties, matters in dispute 
in appeal to arbitration. 3 Where the Court of first instance passes a decree 
not in accordance with the award, but the appellate Court holding that the 
award is not open to any objections passes a decree in accordance with this 
award, it is final under paragraph 16 of the Schedule. 4 


17. Death of party, if operates as revocation of reference. —Under the 
English Common Law, the death of a party to a reference operates as a 
revocation of the authority of the arbitrator, unless the submission contained 
either expressly or by necessary implication a provision to the contrary. This 
view proceeded on the principle that an arbitrator was, in the contemplation 
of the law, merely an agent appointed by the parties to decide the matter 
in dispute between them. 1 ' The law in this country is however, quite the 
reverse, and the death of a party pending arbitration proceedings through 
Court does not necessarily revoke the reference. 2 If on the death of the party 
the right to sue survives to his representatives, they should be brought on 
record under the provisions of 0. 22. 3 Where no application is made within 
time for bringing the legal representatives on the record, and the suit abates, 
the award made by the arbitrators subsequent thereto cannot be filed in 


Court. 4 

In a proceeding before the arbitrator on a reference made without 
the intervention of the Court , there is no provision of law enabling the arbi¬ 
trator to bring the legal representatives of a deceased party to the sub¬ 
mission on record, and the fact that the arbitrator failed to do so does not 
make the award illegal and not binding on the representatives 5 especially 
where the party dies after the hearing is terminated and nothing remains 
for the arbitrators to do but to deliver their award. 6 

18. Authority of pleader to refer.— Section 506 of the old Code 
required a special authority for a pleader to make a reference to arbitration 
on behalf of his client. 1 - In the present paragraph the words as to specia 


(3) Datta v. Kedu, (1911) 11 Ind Cm 935 
(936) : 8 All L J 678: 33 All 64o; Chtranji 
Lai v. Jamna Das, (1875) 7 N W P 243 P B; 
Suresh Chancier v. Ambika Churn, (1882) 16 Cal 
507 (509); Bhugwan Das v. A and Lai, (18«o) 
12 Cal 173 (177); Russol Bibi v. Jan Ah, (1872J 
17 Sulli W R 31 (32): 12 Bens L R 267 Xot«; 
Janes war v. Kirtarthe, (1874) 21 Suth W R 210 
(211)- 12 Beng L R 266; In re Sangaraiingam, 
(1880) 3 Mad 78 (79): 5 Ind Jur 76. 

(4) Nanraung Singh v. Sadapal Singh, (1887) 
10 All 8 (11. 12): 1887 All W N 210. 


450 


Note 17. 

(1) Ilulsbury's Laws of England, Vol 1. pp. 
and 448. 

(2) Sunday Patrick and Co v. Rcfmrattan, 
(1910) 7 Ind Cm 590 (591): 4 Sind L R 14 
[A case under the Arbitration Act] • 

v. Salty Ram, (1911) 11 Ind Cas 481 495 .14 

Cal L Jour 188; Datta v. Khedu, (1911) 11 knd 
Cas 935 (936): 33 All 645: 8 All L J 678 
| Death after application, but before order of refer 
cnee—Arbitrator’s authority not revoked]. 

(3) Satganaragana v. Venkata, (1904) 27 Mad 


112 (116): 13 Mad L Jour 311; Xagha v. Ram 
Singh. 1924 Lah 725 (726): 79 Ind Cas 6£ 
[ If (hey are not brought on the record the av. 
is not'binding on them]. 

(4) Mcrali Vis Ram v. Sheriff Devji, U 911 > 

12 Ind Cas 687 (688): 36 Bom 105: 13 Bom 

L R 1017. 

(5) Bin a yak Das v. Nalini Xumar, 1922 
226 (228): 26 Cal W N 804: 70 Ind Cas 459. 

(6) Man ind ra Xatk v. Moha Nanda Roy, 

13 Ind Cas 161 (166. 167): 15 Cal L Jour 360 

|It was however observed that if fh ®J, a, it would 
red before the hearing was concluded, it 'joum 
have been necessary to bring Ihe MpwMntotnej 
the record—How this could be done is not clearj 

Jiwan v V °Kali Charon, d 9 ^) 29 ^ 
4 All L J 3421 1907 All W « ; 

. Widina, (1899) 23 Bom 629 (634) . 
617; Goor Chunder v. Joogal, (18 ) 

80 (81) Sheo Das Misser v. Nan? 
7 Cal W N 343 (344); Wazeera 
1869 Pun Re No 11. 


( 1 ) Ram 
429 (430): 
Luxumibai v 
1 Bom h R 
1 Suth W R 
dan, (1905) 
v. Mookum, 
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authority have been omitted. It has been held by the Sind Judicial Com¬ 
missioner’s Court that the effect of the omission is to enable a pleader to 
make a reference to arbitration even though the vakalatnama does not speci¬ 
fically authorise him to do so. 2 The general trend of opinion is, however 
that a pleader has no such authority. 3 A counsel as distinguished from 
a pleader who derives his authority only from the vakalatnama, has implied 
authority even to make a reference to arbitration. 4 But neither a counsel 
nor a pleader expressly authorised to refer to arbitration can delegate his 
power to refer to arbitration to another pleader without express authorisation 
to that effect. 5 Nor will the reference to arbitration by the counsel of a party 
be binding on the party where he had given the counsel express instructions 
against making any such reference. 0 A pleader has no authority to revoke the 
appointment of an arbitrator by the party himself, without the latter’s know¬ 
ledge or instructions. 7 

19. Authority of agent to refer.—The authorised agent of a party 
within the meaning of 0. 3, Rr. 1 and 2 can make a reference on behalf 
of his principal. 1 - No special power of authorisation is, however, necessary 
to enable him to do so. 2 The principal can also subsequently ratify the 
agent’s act in referring to arbitration, even where the agent had originally 
no authority to do so. 3 A partner is an agent of the firm only for the 
purpose of the business of the firm * It is not part of the business of 
the firm to refer matters in dispute to arbitration and therefore one partner 
•cannot, as such, make or authorise a reference to arbitration on behalf of the 
firm. 5 But the managing partner of the firm can validly make a reference 
to arbitration so as to bind the firm.® 

20. Authority of guardian or manager of a joint Hindu family.— 

The next friend or natural guardian of a minor is entitled to refer disputes 
to arbitration, where there is no pending suit in respect of it, if the same is for 


(2) Sri Krishna v. Rein Mai, (1916) 34 Ind 
Cas 845 (848): 9 Sind L R 183. 


(2) Rnm Dus v. Abbas Khan, 1893 Pun Re 
No 51 (F B). 


(3) Jaipal Ten-ary v. Tapeswari Teivary, (1918) 

45 (ml Cas 821 (322) Pat; Du-arkanath Hoy v. 
Fanindranath Iloy, (1919) 49 Ind Cas 262 (263) 
Cal; TIussainbhai v. BansUal, 1924 Nan 338 (342, 
343): 79 Ind Cas 48; Ahmad v. Sardara. 1929 
Lah 171 (172): 114 Ind Cas 712; Rafendra Pro- 
sad v. Pa ana Lai Champa Lai, 1932 Cal 343 

(344): 36 Cal W N 8: 138 Ind Cas 386 

[ Attorney). 

(4) Sec Amirshah v. Abdul Aziz, 1932 Lah 
373 (374): 136 Ind Cas 712: 33 Pun L R 388. 

(5) Amir Shah v. Abdul Aziz, 1932 Lah 373 

(374): 136 Ind Cas 712: 33 Pun L R 388 

[ Counsel); Aziz Din v. Moli Ram, 1926 Lah 
563 (564): 96 Ind Cas 277 [Pleader], 

(6) Ohuni Lai Mandal v. Him Lai Mandat, 
1928 Cal 378 (380): 32 Cal W X 44: 106 Ind 
Cas 309. 

(7) Kashiram v. Cuddoo, 1922 X«K 39 (40): 
65 Ind Cas 879: 5 Nag L Jour 229: 18 Xa« L 
R 140. 

Note 19. 

(1) Bhugivan Das v. Sand Lai, (1886) 12 
Cal 173 (178); Ahmad v. Mssl Bhagbari, 1883 
Pun Re No 170; JIurdco v. Thana, 1882 Pun 
Re No 48. 


(3) Unniraman v. Chattan, (1886) 9 Mad 451 
f t.52); Saturjit Partab v. Bulan Koer, (1897) 24 
Cal 469 (472). 

(4) Mohammad Akbar v. Dwarka Nath, (1910) 
6 Ind Cas 63 (67): 11 Cal L Jour 658: 14 
Cal W N 1106. 


(5) Qopaladas v. Baij Nath, 1926 All 238 (241) : 
24 All L .1 235: 91 Ind Cas 930: 48 All 239; 
Gaindn Mai v. Nihal Chanel, 1925 Lah 261 
(262): 6 Lah L Jour 502: 84 Ind Cas 726; 
Rajendra Prasad v. Panna Lai Champa Lai, 1932 
Cal 343 (343): 36 Cal W N 8; 138 Ind Cas 386; 
Ram Bharosc v. Kattu, (1900) 22 All 135 (138): 
1900 All W N 12; Chandooru Punnayya v. Venu- 
yo pal a Rice Factory Company Ltd, (1918) 43 Ind 
Cas 508 (510): 22 Mad L Tim 520: 7 Mad L 
\\ 114: 1918 Mad W N 51; Radhalcrishna Ohuni 
Lai v. Ahsa Mai Ishar Das, 1926 Lah 91 (93)- 
7 Lah L Jour 603: 92 Ind Cas 705 | Reference 
made by one partner on behalf of firm is invalid— 
AH partners must join); Bhaywnn Manaji v. /lira- 
/• Premaji, (1932) 34 Bom L R 1112 (1119): 
1932 Bom 516: 140 Ind Cas 519 (518, 519); 
Rajendra Prasad v. Panna Lai Champa Lai, 1932 
Cal 343 (344): 36 Cal W N 8: 138 Ind Cas 386. 


• ' ' - -*»-- * * V 

40 (41): 117 Ind Cas 783; Bishambhar 
Palamal v. Gangadabai Nihal Chand, 1923 
212 (213): 5 Lah L Jour 5: 71 Ind Cas ' 
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Notes ing on the minor. 1 ' As to the powers of a guardian ad litem to agree to refer 

20 — 21. the subject-matter of the suit to arbitration, see Note 15 to 0. 32, R. 7 and 

the undermentioned case. 2 The manager of a joint Hindu family represents 
the other members of the family and can refer the family disputes to arbitra¬ 
tion. 3 


21. Form; —The agreement to refer should clearly set forth in the 
form of issues, what are the matters in difference between the parties on which 
the arbitrator is required to arbitrate. 1 If the agreement is so vague 
as to make it impossible to ascertain what the dispute was which was referred 
to arbitration, it is bad for indefiniteness. 2 The paragraph requires that the 
agreement to refer shall be in writing. Where there is no written reference 
and there is nothing to show what the parties agreed to refer, the reference 
and the award will be invalid. 3 But the provision as to the requirement of 
writing is only directory and not mandatory, the object thereof being merely 
to avoid a subsequent controversy as to whether there was or was not any 
such application. 4 An award is not therefore invalid merely because it was 
not made in writing if it is clear that the parties did agree to refer. 5 In the 
undermentioned case 0 an application for an adjournment on the ground that 
the parties had referred the dispute to arbitration was assumed to be an 
application for an order of reference. It was however held in the case cited 
below 7 that the requirement as to writing cannot be said to be directory but 
that nevertheless the parties were estopped from defeating the arbitration 
proceedings on the ground of non-compliance, with the paragraph. The High 
Court of Bombay has also held that want of writing undermines the founda- 


Note 20. 

(1) Sadashiv Ramchandra v. Trimbak Kcsheo, 
(1920) 56 Ind Cas 399 (402, 403): 22 Bom L R 
266: 44 Bom 202: Ralaji v. Nana, (1903) 27 
Bom 267 (291): 5 Bom L R 95; Mg Po Mya 
v. Mu Doling, (1915) 29 Ind Cas 800 (801): 
8 Bur L Tim 122; Romonkissni v. Tlurrolal. 
(1892) 19 Cal 334 (335); Temmakal v. Sub- 
haw mill, (1864-65) 2 Mad H C 47 (49); Ram- 
narain v. Sreemutty, (1864) 1 Suth W R 280 
(281). [If injurious to the minor tho award will 
be set aside]. 

(2) Haidar v. Mauju, 1885 Pun Re 92; Hanu- 
man Singh v. Ram La khan, 1930 All 646 (646): 
1930 All L J 923: 128 Ind Cas 437. 

(3) Ramai Ram v. Saligram, (1911) 11 Ind 
Cas 481 (488): 14 Cal L Jour 188 [Arbitration 
without recourse to litigation]; Jagan hath v. 
Mannu Lai, (1894) 16 All 231 (233): 1894 All 
W N 60 [Award out of Court]; TJppara Chinngappa 
v. Ci ad do m Chinan Hanumanna, (1919) 50 Ind 
Cas 471 (472): 9 Mad L W 314: 1919 Mad 
W N 425, (Do.): Guran Dilta v. Pokhar Ram, 
1927 Ball 362 (364): 9 Lah L Jour 569: 104 
Ind Cas 202: 8 Lah 693 [Arbitration pending 
suit 1 . 


Note 21. 

(1) Pnran Singh v. Rahul Kunwar, 1930 All 
319 (320): 125 Ind Cas 583. 

(2) Rabun Lai Pardhan v. Radri Lai Pardhan, 
(1919) 19 Ind Cos 522 (525) Pat. 

(3) Juipul Tewarg v. Tapeswari Ternary, (1918) 
45 Ind Cas 321 (322) Pat; Mir Amunullah v. 
Choi a Mirza, (1879) Pun Re No. 67. 


(4) Shama Sundara v. Abdul Latif, (1900) 
27 Cal 61 (63): 4 Cal W N 92; 7e N K R M A 
Venkatachalam Chettiar v. Ve N R Rtn A R a ™ a ' 
nathan Chettiar, 1922 Mad 429 (433): 15 Mad 
L W 111: 31 Mad L Tim 52: 70 Ind Cas 410. 
1921 Mad W N 423; Subbaya v. Seshayya, W9 
Mad 48 (49): 105 Ind Cas 105; Abdul Banna 
v. Riazuddin, (1907) 30 All 32 (35): 4 All D 
.1 691: 1907 All W N 273. 


(5) Gokaran Nath v. Our Prasad, (1911) 9 

1 Cas 412 (413) Oudh [Subsequently, the 

rties appeared in person before the nrbitro.ir 
d even evidence was taken in they P* e8 , e ?5® 
ihabir v. Manohar Singh, 1924 All 540 < 340, j 

All 208: 22 All L J 67: 79 Ind Cas 818 [Oral 
lsent of both parties recorded by Cou ^K:^ t 
ikara Devi v. Nagannada Devi, UooZ-oaj 
id H C 106 (106): 1 Ind Jur O S 136 
der the Code of 1859—Reference was agreed to 
all the parties present in open Court I. si 
■bar Reg v. Rondo AH, (1870) 2 NagWP 
9: WaliuUah v. Bhaggan, 1925 Oudh 2b 

70): 11 O L J 570: 80 Ind Cas 7: 28 Oudh 
s 74: 1 Oudh W N 394. 

(6) Yenkatachalam Chettiar v. Ramanaifton 
ettiar, 1922 Mad 429 (434): 15 Mad L W 11Y 

Mad L Tim 52: 70 Ind c «* 4 ^mJL 9 (1917) 
N 423; Kulasam Fatima v All A^ar, ( 91 
Ind Cas 730 (733): 15 All L J 452. dS' 

1 Sec also Nidamanthi Knshnamurthy 741 

tin Ganapathilingam, (1916) 34 Ind Cas 741 

42): 3 Mad L W S75. 

(7) Muhammad Shaker 

ulh 400 (401): 11 Oudh L J 142. 7B m 
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tion of jurisdiction but that it is not sufficient by itself, to set aside the award. 8 
These two cases cannot, it is submitted, be accepted as correct on principle. 
The breach of a mandatory provision or the want of jurisdiction will render 
the proceedings void and there can be no question of estoppel. 

Where the parties have agreed and applied to the Court for a reference, 
the mere fact that one of them has not signed the application does not vitiate 
the reference. 9 Where the pleader of a party duly authorised signs the 
reference the fact that the party himself does not sign it will not invalidate 
the award.' 0 It was held by the Privy Council in the undermentioned case 11 
that where the guardian ad litem of a minor party is present in Court and 
assents to the application for reference, the fact that he did not sign the 
reference did not render it invalid. 

22. Agreement to abide by the decision of the Court.—A consent by 

the parties to abide by the decision of the Court is not such a reference to 

arbitration as is contemplated by this schedule. 1 . But the award of the Court 

is binding on the parties not because of the fact that this schedule applies 

but because on general principles of jurisprudence parties cannot go back on 

their consent to abide by the decision of the Court after such decision is 
given. 2 


^ [S. o07, Para. 1.1 1 lie arbitrator 

Appointment of ii i . , , . _ J 1 UJ11 aLOL 

arbitrator. bluill be appointed m such manner as may be 

agreed upon between the parties. 

[1877—S. 507, Para. 1; 1859—S. 314.] 


(8) Merali Yvtram v. Devji, (1911) 12 Tad 
Cas 087 (088): 13 Bom L R 1017: 36 Bom 105. 

(9) Timed Singh v. Sobhagmal, 1915 P C 79 
(80): 43 Cal 290: 43 Ind App 1: 14 All L J 
97: 18 Born L R 308: 23 Cal L Jour 130: 20 
Cal W N 137: 30 Mad L Jour 67: 19 Mad L 
Tim 108: 3 Mad L W 145: (1910) 1 Mad W 
N 07: 32 Ind Cas 101 P C; Parbu Lai v. Firm Sheo 
Dana', 1924 All 157 (457): 4 L R A (Civ) 472: 
84 Ind Cas 040: Mahomed Sulaiman v. Mazhar, 
1931 All 320 (321 ): 133 Ind Cas 606: 1931 
All L J 904; Oopal Dan v. Baif Nath, 1926 All 
238 (239): 24 All I, J 235: 91 Ind Cas 930: 48 
All 239; Sharafat Ali v. Bhagwati, 1929 All 763 
(764): 1930 All !< J 239; Tekat Mai v. Ananda- 
moyi, (1917) 38 Ind Cas 226 (227) Cal; Subbayya 
v. Seslinyya, 1928 Mad 48 (49): 105 Ind Cas 
105; Oauri Shanker v. Ganga Ram, (1919) 52 
Ind Cas 859 (859): 77 Pun Re 1919. See also 
Jai Mai Singh v. Tib Ram. 1930 Lah 523 (524): 
31 Pun L R 192: 122 Ind Cas 100 [Some of (he 
parties not joining—All parties appearing before 
arbitrator through pleader—Defect in reference— 
Cured). 

(10) Gurran Ditto v. Pokar Ram, 1927 Lah 
862 (304): 9 Lah L Jour 509: 104 Tnd Cas 
202: 8 Lah 693. 

(11) Timed Singh v. Sobhagmal, 1915 P C 
79 (80): 43 Cal 290: 43 Ind App 1: 14 All L 






Ind 

Mad 


20 Cal W N 137: 30 Mad L Jour 67- 19 Mad L 
IT! sTind Cas iVV^ U916) 1 Uad W N 

Note 22, 

/brnmi’n'r?? ? h A" U v - Roohava Ramanuja 
Doss, (1.119) 52 Ind Cas 569 (571, 573): 37 Mad 

23 J Bom ?52 D °T Ubti,,g 5? Mad 76 ■»«* approviS 
noni 7o2 ] , In re Ximmanaddu Peda Xannm 

.</»*«) 2« Ind Cas 355°(955) Mad*' China 
■ enkutaswamg v . Venkatas wamy, (1919) 51 

vV.* 7 21 (82 2- ): m 3 h 6 T Mad L Jo£ *®l: 191® 

" N 221 ‘ 20 Ma, I L Tim 397: 42 Mad 625. 

.*» l i Ut i S o L ‘ Vi * Ram v - Sheriff Devji (19H 

Ss IU?"“ 1,87 (688): 13 Bo,n L R 1017: 36 Bo 
1 5 *" here a contrary view was assumed |. 

d,!*v sr'T, chet s ii v -. Ra ° h ava Pamanu) 
r * ;>2 Ind Cas 569 (573): 37 Mad 

Jour 100; Say ad Zain v. Kalabhui (189 ( n 9 
I.o„, 752 (755): 1 Bou, L E ISi ‘TumiTrLZ 

De r ,a ' (1906) 10 Cal w : 

t /? 8 . ’ Purhfltl v. Buikvnth, ( 1907 ) 4 All 

;! i A " W N 35: Bega\ 

M a named Ibrahim , 1921 All 310 \ . a 

All 266: 19 All L J 14: 59 Tnd Cas 787; Chinn 
l enku/fufwamy v. T enkataxwamj/, (1019) t-j n 

827 (828. 829): 42 Mad 625: 86 Mad L 
291: 1919 Mad W N 221: 25 Mad L Tim 39' 
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1 — 2 . 


Para. 3, 
Note 1. 


Synopsis. 

1 Appointment of arbitrator. trator—See Note 22 to paragraph 1 

2. Appointment of Court itself as arbi- above. 

1. Appointment of arbitrator. —It is essential that the parties should 
either name the arbitrators or consent to the nomination of the arbitrators by 
the Court. The Court has no authority to force upon a reluctant party the 
decision of any question in the cause by arbitrators selected at its discretion. 1 
A party may, however, waive such an irregularity; but if he appears before 
the arbitrator under protest, he cannot be held to have forfeited his right to 
question the validity of the proceeding’s. 2 

Before the Court refers a case to arbitration it should ascertain whether 
the persons nominated are willing to accept the office, and till then it cannot 
make a reference. 3 4 

2. Appointment of Court itself as arbitrator. —See Note 22 to para¬ 
graph 1 above. 


Order of reference. 


P. 3. [S. 508.] (1) The Court shall, by order, refer to 

the arbitrator, the matter in difference which 
he is required to determine, and shall fix such 
time as it thinks reasonable for the making of the award, and 
shall specify such time in the order. 

(2) Where a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in this 
schedule, deal with such matter in the same suit. 

[1877—S. 508, 1859—S. 315.] 

Synopsis. 


1. Legislative changes. 

2. “The Court shall, by order, refer.” • • 

3. Revocation or withdrawal from arbitra¬ 

tion—See Notes 14, 15 and 17 to 
paragraph 1, ante. 

4. “Matter in difference.” 

5 Shall fix such time as it considers rea¬ 


sonable. 

6. Court if can extend time fixed 

See paragraph 8, infra. 

7. When award is said to be “made”. 

8. Effect of order of reference. 

9. Form. 


Discretion of Court to refuse application 
for order of reference. See paragraph 


1. Note 13. 


1. Legislative changes.— 

The word “delivery” has been substituted by the word “making” in sub-Para- 
graph (1). See Note 7, below. 


Schedule H, Para. 2—Note 1. 


(1) Sheonuth alias Btirray Kaka v. Ramnath 
alias C hot a h Kaka. (1865) 5 Suth W RPC 21 
(24): 10 Moo I ml App 413: 1 Ind Jur N S 161. 


(2) Sheonath alias hurray Kaka v. Ramnath 


alias Ghotini Kaka. (1865) 5 Suth W R P 0 21 
(25): 10 Moo Ind App 413: 1 Ind Jur B a- 
161. See also Kumnla Da.tsee v. Syud Azmur St, 
(1867) 7 Suth W R 13 (13). 

(3) Troylockho Nath Roy v. The Coiteotor o/ 
Beerbhoom, (1864) Suth W R Gap 338 (839). 
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2. “The Court shall, by order, refer.”— As has been seen in Note 13 
to paragraph 1 ante, where the parties apply to the Court for an order of 
reference, the Court is bound to make an order of reference and has no dis¬ 
cretion in the matter. In the absence of an order of reference by the Court 
under this Paragraph, the arbitration proceedings and the award made therein 
are illegal. 1 - Where the parties applied for adjournment of the suit from 
time to time on the ground that the matters in dispute had been referred to 
arbitration and the Court granted time, it was held that the order granting 
adjournment on the application of the parties should under the circumstances 
of the case be construed as an order of reference. 2 

3. Revocation or withdrawal from arbitration. — See Notes 14, 15 and 
17 to Paragraph 1, ante. 

4. “Matter in difference”.— See Note 10 to Paragraph 1. Where it 
is found that one matter in difference agreed to be referred, has been omitted 
from the reference and that consequently the arbitrators have not given any 
decision thereon, the party interested should bring the omission to the notice 
of the Court so that the Court may send the case back to the arbitrators with 
a fresh reference on the point omitted. If he does not do so, the Court is not 
wrong in deciding the point itself. 1 - The decision of the arbitrators on matters 
not in dispute, nor referred to them is null and void for want of jurisdiction. 2 

5. “Shall fix such time as it considers reasonable”. —These words are 
mandatory and imperative and the Court is bound to fix in its order of 
reference, a time for the making of the award. 1 - This fixing of a limit of time 
is, in fact, the “pillar” and “pivot” of the scheme of this schedule, enabling 
the Court to have control over the arbitrators, and the power can¬ 
not be delegated to the arbitrators themselves. 2 But where the order 
of reference does fix a time but describes it as one fixed for the hearing of the 
suit instead of for making the award, there is only an irregularity which 
may not vitiate the reference. 3 An award made beyond the time fixed is liable 
to be set aside under Paragraph 15, infra, though an award made within the 
time fixed but filed after time is not bad. 4 

As to the power of the Court to extend time fixed, see paragraph 8 

below. 


Schedule II. Para. 3—Note 2. 

(1) Harchund Rai v. Chuttan Lai, (1884) Pun 
Re No. 35. 

(2) Kulsum Futnia v. Ali Akbar, (1917) 39 
Ind (his 730 (733. 734): 15 All L J 452: 39 
AH 401. 

Note 4. 

(1) Ilaj Nurain v. Juggessur Mookerjee, (1870) 

14 Suth W R 247 (248). 

(2) M os huh el Singh v. Konomutty Beiua, (1871) 

15 Suth W R 172 (173). 

Note 5. 

(1) Raja liar Nurain v. Ohaudhrain, (1891) 
13 All 300 (303): 18 Ind App 55: 6 Sar 14: 15 
Ind Jur 283; Robinilra Deb Manna v. Jogendra 
T)eb Manna, 1923 Cal 410 (413): 27 Cal W N 
420: 80 Ind Cas 459. See also Nusserwanjee 
Pestonjee v. Meer Mynoodeen Khan, (1854) 6 

Moo Ind App 134 (156, 157) [Case under Bom¬ 
bay Regulation, VII of 1827 but on analogous 


provisions]; Negi Paran Singh v. Hira Sinuh 
(1909) 1 Ind Cas 146 (147): 6 All L J 333* ' 


But see Muthukutti v. Acha, (1895) 18 Mad 
?- (22) [This decision followed the decision in 
10 All 137 which was subsequently reversed bv the 
Privy Council in 13 All 300. It is, therefore, no 
longer law |. 


(2) Robmdra Deb Manna v. Jogendra Deb 
Manna, 1923 Cal 410 (412, 414): 27 Cal W N 
4_0: HO Ind Cas 459 [Dissenting from 31 Ind Cas 
o»<|, Our Das v. Garul Dhul, (1911) 9 Ind Cas 
241 (243) Oudh. 

< 3 > R «J* , Ilar Xarain v. Chaudhrain, (1891) 
13 All 300 (.103): 18 Ind App 55: 6 Sar 14 - 15 
Ind Jur 283 P C See also Bhagwan Din Singh v. 

S ,n f/h, (1913) 20 Ind Cas 773 (7741- lfi 
Oudh Cas 233 [Time fixed for filing award, not 
making it—Award filed before that date not bad], 

(4) See Note 7, infra. 


Para. 3, 
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6. Court if can extend time fixed. —See paragraph 8, infra. 

7. When award is said to be “made”. —An award is made when the 
arbitrators have drawn up, executed and signed it. It is the making of the 
award that should be within the time fixed. The filing thereof into Court after 
the time fixed will not vitiate the award. 1 - Under the old Code, the word used 
was “delivery” and even then it was interpreted to mean only the making of 
the award as distinguished from its being filed in Court. 2 

8. Effect of order of reference. —Where a Court makes an order of 
reference to arbitration, its jurisdiction to deal with the case, so long as the 
proceedings are pending before the arbitrator, is suspended. It cannot, 
therefore, deal with the case except as provided in this schedule {viz., para¬ 
graphs 5, 8 and 15). 1 - Thus it cannot 

(1) allow the withdrawal of the suit under 0. 23, R. 1.* 

(2) dismiss the suit under 0. 9, R. 3. 3 

(3) remove the arbitrator or substitute a new one.'* 

(4) record a compromise between the parties. 5 

(5) deal with the case on the merits. 0 

In the following matters, however, it has been held that the Court can, 
pass appropriate orders in the suit:— 

(1) It can deal with an application to appoint an interim receiver 
or to grant an injunction. 7 

(2) It can deal with application to bring the legal representatives 
of a deceased party on record. 8 


Note 7. „ 

(1) Sit a ram v. Bhawani Dm, (1904) 26 All 105 
(107): 1008 All W N 205; Asadulin v. Muham¬ 
mad Sur, (1905) 27 All 459 (461): 1905 All W 
X 47 : 2 All L .1 201; Umersey v. Sham) i, (188J) 
13 Bom 110 (124); Debendra Hath v. Sarba- 
mom,ala, (1004) 8 Cnl W N 916 (918); Sri Lai 
\. Aijun Das, (1015) 27 Inti Cas 233 
(’•il W N 1325; Roberts v. Harrison, (lt> 81 ) / 
Cal 333 (337): 9 Cal L Rep 209; Bhagat Ram 
v. Honda Singh, (1007) Pun He No 89: 16- 
I‘ii„ \v R 1007. See also Muhammad Yusuf v. 
Karim Iiakhsh, 1899 Pun Re No. 78 [Where the 
■ Into fixed for filing an award was a holinny it 
,-ould be filed on the following < ">:]/■ 

C belli v. Arunarhalam Chett i. (1899) 22 Mad 
22 (24): 8 Mad I- -Tour 287: Rada RanJ* Mmm 
v. Jalailliar Jha. (1917) 37 Inu Cm 844 (846) 
Pat; Mohan Lai v. Rat Khan, (1918) 46 Ind Cas 
324 (325): 5 Oudh L J 205. 

But see Jtrhari Das v. Kalian Das, (1886) 8 
All 543 (544): 1886 All W N 179. 

(21 Blount Ram v. Qandhn Singh, (1907) Pun 
U.. \n 89- 162 Pun W R 1907; Arumupam v. 
Anniaehalam, (1899) 22 Mad 22: 8 Mad L Jour 
287. 

<1) Shankar v. Chunlai' Mulrhand 192G Nn* 
37 (39): 89 Ind Cas ? 82 ; Ra.frohad v X/mm 

l fl,, )Xn T ): R 12 66 T 8; d SSnSSi l] 

Rmlhanalh. (1868) 10 Suth W R 398 (400). 


Beng L R S N 14. 

(2) Sec Note 15 to paragraph 1, ante. 

(3) Imam Din v. Jawahari, 1899 Pun Re No 
10; Musst Ram Kauer v. Seth Mullamchana, 
(1910) 8 Ind Cas 224 (224): 29 Pun L B lIW. 
Maharaj Bhagat v. Harihar Bhagat, 1923 

115 (110): 3 Pat L Tim 346: 65 Ind Cas* 
Ilari Singh v. Alla Bakth, (1916) 88 Ind Cas 
769 (771): 115 Pun Re 1916 (Suit dismissed tor 

default pending arbitration proceedings— Subsequent 

restoration and arbitrators directed to proceeu 
Award filed without objection—Held award lega J. 

(4) Halimbhai Earimbhai v. Shankar Sai, 

(1886) 10 Bom 381 (389). 

(5) Dooly Chand v. Mohanlal, 1924 Cal 722 
(724): 51 Cal 432: 83 Ind Cas 606. 

(6) Jumna v. Nasib. (1902) 24 All 312 (814): 

1902 All W N 72; Hira v. Gaya, «S 2 . 

(184): 1931 All L J 1155: 136 Ind Cas 789- 
54 All 122 [Question of costs referred to ar 
tration—Court cannot deal with it J. 

(7) Ghetanisingh Bagasingh v. i 92 p 

Sind 102 (102): 78 Ind Cas 84 : 18 Smd ^ R 
393; Surendra Kumar Ray v. Sushd ■£“”L“ r . Lz. 
1928 Cal 256 (258): 55 Cal 249: 109 Tnd Cas 

759. 

(8) See cases cited in Note 17, Foot-notes (3) 
and (4) to paragraph 1, ante. 
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As to the power of the Court to revoke the Arbitration except as ptovided 
by paragraphs. 5 arid 8; see Note 14 to paragraph 1 above; 

The Court has no power to direct that money should either be deposited 
or paid to the arbitrators for their remuneration^ unless the parties had specifi¬ 
cally agreed to Such a course*. 9 

9; Form.— Sek Form No. 2 to the Appendix to this schedule. 

where referenceis t*- 4. [S. 509. j (1) Where the reference is 

to trovYaa'fo? differ 3 ^ wo or more arbitrators* provision shali be 

ehce of bunion. made in the Order for a difference of bpibiofi 
aiiidng the arbitrator— 

y K ' • » ' 

(a) by the appointment of an umpire; or 
(ft) by declaring that, if the majority of the arbitrators 
agree, the decision of the mrijdrity shall jjffeV&il; df 

(c) by empowering the arbitrators td appoint an umpire; 

or 

(d) otherwise as maybe agreed between the parties Of, 

if they crinribt agree, as the Obiirt ihay determine. 
(2) Where an umpire is hppoihted, the Ooiift shdll fix 

i l • • •** A * i i ' j • .i 

such time as it thinks reasonable for the making of his award 
in case he is required to act.* 

[1877—S. 509; 1659—S. 316. j 

Synopsis. 

1. Scope of the Paragraph. 4. Extension of tihie for submission 

2. Decision of majority—Cl. (b). by umpire. 

S. Appointment of umpire by arbitrators. 5 Delegation of duty by arbitrators. 

1. Scope Of the Pitfiagraph.—Where two or mote arbitrators are 
appointed, the Court is bound to provide, in its order of reference* for a 
difference of opinion among the arbitrators, in the manner specified in this 
Paragraph. Where no such provision was made, and there having been a 
difference of opinion among the arbitrators, the Court decided the case itself 
On the evidence given before the arbitrators, the High Court remanded the 
case to the lower Court to make a fresh submission to the arbitrators after 
complying with the requirements of this Paragraph. 1 tVhere, however, under 
similar circumstarices the lower Court defeided the case orl evident# taken 
before itself it was held by the High Court that it would not be right to 
remand the case for a fresh reference. 2 See also Note 2, Pts. (4) and (5), 
irtfra. 

An arbitrator cannot; himself, be appointed as an umpire under this 

paragraph. 8 


(9) Mulchand v. Ndriiijaii Dae, 1894 Pun 
Re No. 94; Steel v. Jtobert *, (1881) 6 Cal 809 
(810): 8 Cal L, Hep *»!» 

Schedule It Pa*a 4—Note 1. 

(17 Hardtitih Ddt +. # ddhd Nath, (1869) 10 
Suth W R 398 (399): 2 S£ng U 8 S 14. 

C.P.C.—407 


sJuVTTso U5D V - * am Jeeban • (1870 > 14 

riV £?f urchand Ful ^nhd V. Jevraf OhUnni Lai 
^932 Cal 491 (491): 36 Cal W N 332: 138 Ind 


3*artt. 3, 
fffbtft 

8 — 9 . 


Para. 4, 
Note 1. 




3250 


Arbitration 


Sch. 


Para- 4, 
Notes 
2—4. 


2. Decision of majority—01. (b). —Unless the order of reference 
provides that the decision of the majority or of the umpire, if any, shall prevail, 
the award must be by all the arbitrators. An award by only a majority of the 
arbitrators in such cases is not valid. 1 If, however, the application for the 
order of reference provides that the opinion of the majority shall prevail, the 
fact that the order of reference does not refer to it will not invalidate the 
award by the majority of the arbitrators. 2 The reason is that the authority of 
the Court to make a reference depends upon the agreement of the parties, that 
if the parties agree that the opinion of the majority shall prevail, the only order 
that the Court could pass is an order of reference to that effect, and that it 
should therefore be deemed to have passed the order that it ought to have 
passed. 3 Where one of the parties to a reference is a minor, his guardian can 
consent to abide by the decision of a majority of the arbitrators. 3 "* But the 
fact that neither the application for an order of reference nor the order of 
reference makes any such provision as provided by this Paragraph will not nullify 
an unanimous award by all the arbitrators. 4 Where, in such a case, the 
arbitrators gave an unanimous award as to part and were divided as to part, 
the former is binding on the parties though the opinion of the majority as to 
the latter is not. 5 

It should be noted that even if a provision is made in the order of 
reference that the decision of the majority shall prevail, it is essential that all 
the arbitrators should be pi'esent at the deliberations. If they are present at 
the proceedings but some of them thereafter express their dissent and leave the 
place, the decision of the majority will be perfectly valid. 6 But if they are 
not so present and do not take part in the deliberations the award is invalid 
and not binding on the parties. 7 See also Note 2 to paragraph 10, infra. 

2. Appointment of umpire by arbitrators.— When an umpire is 
appointed he is under no obligation to agree with one or other of the dissent¬ 
ing arbitrators. He is entitled to settle the matter in his own way according 
to what he thinks proper. He need not confer with the arbitrators. 1 

4. Extension of time for submission by umpire.— The umpire has the 
same powers of the arbitrators and could by application get extension of time 
for filing his award. See paragraph 8, below. 


(1) A’yaswami v**°Appandai Nayanar, (1920) 

54 Ind Cns 912 ( 9 i 3 ): 38 Mad L Jour 145. 
liabva Lai Pardhan v. Badri Lai Pardhan, (19iy> 
40 ind Cas 522 (527) Pat; Lola v. Abdue 

Vtuned (1912) 17 Ind Caa 320 (322): 16 

Cns 94; Nem Ron v. Bharut, (1874) 22 Suth W 
It 129 (130); Fatesh Singh v. Oango, (186 5) 
Path W R 4 (4); Sat Kumar v. 

AH W N GO (60); Handas v. Baxdya Rain, 
(1917) 40 Ind Cas 646 (647): 21 Oal W N 895. 

(2) Narendranaih Dey v. Brojeswari Dasi, 
(1914) 23 Ind Cas 842 (843) Cal. 

TJ nr Idas Dutta v. Baidya Nath Oh° s ^’ 

(1H7) S5 % 0.. 646 (647): 21 0.1 W N 

895. 

(3-a) Polipillai v. Ammanna, 1929 Mad 144 
(144): 114 Ind Cas 367. 

(4) Manindra Nath v. Bohananda fio /- (1 ® 12) . 
13 Ind Caa 161 (166): 15 Oal L Jonr 860, 


Bepin Behary Sen v. Krishna Behary Sen, (1908) 
8 Cal L Jour 475 (476. 477); Gour Ohunder v. 
Sodey Ghunder, (1872) 17 Suth W R 30 (31). 

(5) Sheikh Ponaoollah v. Sheikh Tumeeiuddeen, 
(1865) 2 Suth W R 32 (33). 

(6) Dhurman Singh v. Surat Singh, 1925 Oudh 
712 (712): 88 Ind Caa 547; Kanhya Lai v. Bar- 
bhagwan, (1885) 5 Pun Ro No 112; Kamta Pra¬ 
sad v. Jodda Singh, (1910) 7 Ind Cas 99 (99). 
7 All L J 890; Ram Narain Ram v. Pati Ram 
Tewury, (1916) 34 Ind Cas 105 (105): ,1 Pat " 
Jour 90: 2 Pot L W 411 [Refusal of minority to 
sign will not affect validity of award). 

(7) Nandram v. Fakirchand, (1885) 7 All 528 
(528): 1885 All W N 139. 


Note 3. — . 

(1) Jumma v. Mubarik Khan, (1915) 80' In 
as 87 (88): 55 Pun Re 1915: 167 Pun W » 
915: 50 Pun L R 1916; Karim Bakeh v. Subhan 
li, 1891 Pnn Re No 6. 
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5. Delegation of duty by arbitrators. —The arbitrators appointed by 
Court under this Schedule cannot delegate their authority to a third person, 
nor can the parties by their consent confer such a power on the arbitrators in 
derogation of the Court’s order. 1 

But an arbitrator may delegate to a third person the performance of 
any acts which are merely ministerial in their nature. 2 

Where the arbitrators are empowered to choose an umpire, they have 
themselves to make the choice and ought not to delegate it to a third person. 8 


Power of Court to 
appoint arbitrator in 
certain cases. 


O) 


P. 5. [Ss. 507, 510-511.] (1) In any of 
the following cases, namely:— 

where the parties cannot agree within a reasonable 
time with respect to the appointment of an arbitra¬ 
tor, or the person appointed refuses to accept the 
office of arbitrator, or 


( b ) where an arbitrator or umpire— 

(i) dies, or 

(ii) refuses or neglects to act or becomes incapable of 

acting, or 

(iii) leaves British India in circumstances showing that 

he will probably not return at an early date, or 

(c) where the arbitrators are empowered by the order of 

reference to appoint an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the 
case may be, with a written notice to appoint an arbitrator or 
umpire. 

(2) If, within seven clear days after such notice has been 
served or such further time as the Court may in each case allow, 
no arbitrator or no umpire is appointed, as the case may be, the 
Court may, on application by the party who gave the notice, and 
after giving the other party an opportunity of being heard, 
appoint an arbitrator or umpire or make an order superseding 
the arbitration, and in such case shall proceed with the suit. 

[1877— Ss. 507, 510-511 ; 1859—Ss. 314, 319.] 



Note 6. 

(1) Jamrxa v. Nasib, (1902) 24 All 812 (814): 
1902 All W N 72. 

(2) Buta ▼ . Municipal OommittM of Lahore 
(1902) 29 Cal 854 (868): 29 Ind App 168. 87 


Pun Re 1902: 7 Cal W N 82: 4 Bom L R 678* 
8 Sar 327 P C. 


(3) Smith v. Ludha, (1893) 
(142): Chitty’s 8 O O R 320. 


17 Bom 129 


Para. 4, 
Note 5. 


Para- 5. 
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Para. 5, 
Notes 

1—3. 


Synopsis. 

1. Legislative changes. 6. Appointment of new arbitrator. 

2. Appointment of new arbitrator or 6. Appointment of an umpire. 

umpire. 7. Order superseding arbitration. 

3. Arbitrator refusing to act. 8. Revision. 

4. Arbitrator becoming incapable of acting. 

Duty of Court under this paragraph. See Notice to appoint new arbitrator. See 
Note 3, Pts. (2) and (3). Note 5, Pts. (1) and (2). 


1. Legislative changes 

The words “and the parties desiix’ that the nomination shall be made by the Court” 
which occurred in S. d07 of the old Code have been omitted. 

2. Appointment of new arbitrator or umpire.— Under Ss. 507 and 
510 of the old Code where the arbitrator nominated refused to accept the 
''office,” the Court could not appoint a new arbitrator unless all the parties 
desired the Court to do so, but that where the arbitrator, after accepting the 
office refused to act, the Court may appoint an arbitrator on the application 
ot some only of the parties. 1 In Sadik Hussain v. Kaniz Zhora Begam? the 
Judicial Committee pointed out on a true construction of S. 510, there is no 
room for such a distinction and that the expression “refuses to act” in S. 510 
included also a case where an arbitrator refused to accept the office inas¬ 
much as the acceptance of the office was the first essential act of an arbitrator. 
The omission of the words “and the parties desire, etc.” has brought the 
present Paragraph in conformity with the decision of the Privy Council. 
The Court can under the present Paragraph appoint an arbitrator without 
the consent of all the parties in both cases, viz., where an arbitrator refuses to 
accept the office as well as where he refuses to act; though this can be done 
only on application by either party and after notice to the opposite party. 

3 Arbitrator refusing to act.—It is one of the most essential principles 
of the law of arbitration that the adjudication of disputes by arbitrators shou 
be the result of their free consent to undertake the duties of arbitrating 
between the contending parties. The finality of an award is based on tne 
principle that the arbitrators are judges chosen by the parties themselves and 
are willing to settle the disputes referred to them Hence where an arbitrator 
refuses to act, the Court has no power to compel him to arbitrate against ms 
will 1 The duty of the Court in such a case is either to appoint a new arbitr 
lor 'or supersede the reference and proceed with the suit. 2 If the Court does 
neither of these two things, the further proceedings in arbitration and the 
resulting award thereon are invalid .» But an arbitrator has full power to 


Schedule H Para- 6 —\ ,, , ... 
1) Pugardin v iUoidm 8 a, (1883) 6 Mad 414 

“>i Jiao. ’ (190 8 .)°*J. I»d 

U-i f S C All L J 351: Radha Kishun 

” a T?oySonl?h U/T. oYLlrlhoom. 

4 Suth W R Gap 338 ( 889 >- 

•> mu j n o“ w (fin?? 

, w K W li IS Bom L R 828: 21 H»d h 
r mi S “Vnlour «3: » 0 »dh C. 282 : 

,11 L J 1104: 10 Mad L Tim 173 F U. 


Note 3. 

(1) Shib Charan v. Ratiram, (1885) 7 Ah 20 
(21, 22): 1884 All W N 212; Nandram v. Fakxr 
Chan, I. (1885) 7 All 523' (526, 628): 1885 All 
W N 139; Basdeo Mai v. Wanhaxya Lai, 1921 AH 
361 (362): 43 All 101: 59 Ind Cas 667: 18 All 
L J 952; Lai Khan v. Kashmiri Lai, 1930 IM 
125 (126): 31 Pun L R 386: 124 Ind Cas 670. 

(2) Thakur Das v. Karain, (1920) 56 Ind Cas 
644 (645): 2 Lah L Jour 637. 

(3) Thammiraju v. Bapiraju , ( 1889 > 

113 (114); Thakur Das V. Karairt, (1920) 60 
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retract his resignation before it is accepted and acted upon by the Court; and Para. 5, 
an award made subsequent to such retraction is not invalid by reason of the Notes 

original refusal to act. 4 Similarly, if the Court asks the arbitrator to recon- 3—5* 

sider his refusal or resignation and he thereupon agrees to act and proceeds 
to arbitrate, the award will not be invalid. 5 

A refusal on the part of the arbitrator to act can be implied from his 
conduct as, for instance, where he fails to submit the award within the time 
fixed. 6 

4. Arbitrator becoming incapable of acting. —When an arbitrator 
becomes incapable of acting by reason, for example, of illness, the Court can 
supersede the reference or appoint a new arbitrator. 1 The Court can act 
similarly when an umpire leaves British India and there is no evidence to show 
his intention to return at an early date. 2 

5. Appointment of new' arbitrator.— Before the Court proceeds to make 
a new appointment under this Paragraph not only should one of the conditions 
mentioned in Cls. (a) and (b) happen, but the requirement as to the notice 
to the opposite party should also be fulfilled. 1 If the Court proceeds to make 
an appointment without such notice it acts with material irregularity. 2 

Where, however, the parties by mutual agreement make a change in 
the personal of the arbitrators without the intervention of the Court and 
carry on the arbitration proceedings the award is not invalid by reason of the 
omission to follow the procedure prescribed by this Paragraph. The reason is 
that the very foundation of arbitration proceedings is the consent of the parties 
and such consent will cure any defect in the matter of procedure. 3 

After notice is given to the opposite party as required, by sub-Para. (1) 
it is open to the parties themselves to appoint an arbitrator provided all the 
parties agree. 4 (Cf. the provisions of Para. 2, supra, and S. 8 of the Indian 
Arbitration Act, IX of 1899.) If the parties fail to make such appointment 
the Court can appoint the arbitrator after hearing the parties. But it is not 
bound to do so in all cases. It has a discretion either to appoint the arbitrator 

Ittd Cos 644 (645): 2 Lah L Jour 637. See also 
cases cited in point (1), supra. 

(4) J.og Mungal Singh v. Mohun Bam, (1875) 

28 Suth W R 439 (431) P C; flat Narain v. 

Bhwumnt Knar. (1888) 10 AU 137 (145): 1888 
Alt W N 28; O Gran : and the Court of Wards v. 

Bvngehee Deo, (1871) 15 Suth W R 38 (38): 

6 Beng L R 652. See also Ghissa v. Bhawani, 

(1904) 1 AU L J 683 (684). 

(5) Kesha nalat v. Bai Laxmi, 1929 Bom 50 
(11): 52 Bom 368: 30 Bom L R 950: 112 Ind 
Cas 284; Sfahadeo Prasad v. Badri Das Ram 
SUVup, 1928 All 740 (744): 26 All L J 1009: 110 
Ind Cas 881: 50 AU 953. 

(6) Nareudra Nath Deg v. Brojeswari Dusi, 

(1914) 23 Ind Cns 842 (843) Cat. 

Note 4. 

(1) Bis hen v. Shag. 1870 Pun Re No. 66; 

Jwph v. Sreerkar, Bourke O C 359. 

(2) Gadadhar v. Ganga Prasad, (1870) 4 Beng 

V R 89- 

fused to net does not amount to a withdrawal from 

the agreement to proceed to arbitration]. 


Note 6. 

(1) Ram Lagan Tewuri v. Phatagan Lohar, 
1928 All 674 (675); 1929 All L J 31: 111 Ind 
Cas 559; Thakur Das v. Ram Das, 1925 Lah 374 
(375): 7 Imh L Jour 163: 88 Ind Cas 975: 26 
Pun L R 476; Ilnsan Bano Begum v. Waai Ali 
Khan, 1925 Ornlh 361 (364): 12 Oudh L J 174: 
a Oudh W N 64: 86 Ind Cas 613 [Held the 
requirement as to notice is fulfilled having regard 
to the circumstances of this case] ; Jagunnath Sahu 
v. Chedi Stiliu, 1929 All 144 (145): 1929 All L 
J 182: 115 Ind Cas 611: 51 All 501. 

(2) Poran Lai v. Rup Chand, 1931 All 761 
(762, 764): 53 All 778: 1931 All L J 682: Abdul 
Ghani r. Dhtdoyal, (1919) 50 Ind Cas 655 (656): 
41 Alt 578: 17 All L J 643. 

(3) Mahomed Sheikh v. Kankinarah d: Co, Ltd, 
1924 Cal 665 (666): 28 Cal W N 634: 81 Ind 
Cas 574. 

(4) Char la rum v. Sajam Mol, (1918) 48 Ind 
Cas 395 (396) : 112 Pun Re 1918: 139 Pun L 
R 1918; Sada Sook v. Sliiva Dual, (1866) 1 
Agra 109 [Refusal on the part of a party to nomi¬ 
nate an arbitrator in the place of one, who re- 
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or to supersede the reference. 5 In making 1 a new appointment the Court has 
no power to compel an unwilling party to pay remuneration to the arbitrator 
chosen by it especially where there is no provision for the same in the original 
reference. 6 

If a party does not object to the appointment by the Court of the 
nominee of the opposite party as arbitrator, but acquiesces in it by taking part 
in proceedings before him, he will be estopped from questioning the validity of 
the appointment later on when the award goes against him. 7 

6. Appointment of an umpire. —The power of the Court to appoint an 
umpire under this Para, is not unlimited; but is controlled and limited by the 
terms of the agreement between the parties as to what course is to be adopted 
if there is a difference of opinion among the arbitrators. Thus where the 
terms cf the submission to arbitration were that an umpire should be selected 
from out of seven persons named therein and the umpire first chosen declined 
to act, it was held that the Court could not ignore the remaining six persons 
and appoint a stranger as an umpire, and that the award in such a case was 
not valid. 1 


7. Order superseding arbitration. —The Court cannot supersede the 
reference under this Paragraph unless the conditions prescribed herein are 
fulfilled. 1 Thus, an accusation of partiality against the arbitrator 2 or an 
allegation that an umpire has been tampered with 8 or the fact that one of the 
parties fails to pay his share of the remuneration fixed for the arbitrator 4 are 
not grounds for superseding the reference under this Paragraph. 

The Court cannot suo motu supersede the reference without there being 
any application by the parties and without the procedure as to notice being 
complied with. 6 Nor can a mere agreement of the parties to refer the matter 
to a person other than the arbitrator already chosen have the effect of 
superseding the reference. 6 


Where the Court decides to supersede the reference, it is bound to 
proceed with the suit. Where there is no suit pending'and the Court has dis¬ 
charged itself of the Lis by passing a final decree, it cannot supersede the 
reference. Thus, where the parties to a suit settled their disputes as to parti¬ 
tion but agreed that the shares should be worked out and properties allotted 
by certain arbitrators and the Court passed a decree in pursuance of t e 
settlement under S. 375 (now 0. 23, R. 3) and subsequently one of the arbitra- 


(5) Thakur Dus v. Rum Das , 1925 Lah 374 
(375): 7 Lah L Jour 163: 88 Ind Cas 975: 26 
Pun L R 476. 

(6) Jo nan nath Snhu v. Ohedi Sahu, 1929 All 
144 (145): 1929 All L J 182: 115 Ind Cas 611: 
51 All 501. 

(7) Gajadhur v. Chunni Lai, 1929 All 559 
(560): 1929 All L J 868: 117 Ind Cas 344; 
11 a mum Singh v. Ilarnam Singh, (1910) 8 Ind 
Ons 222 (223): 27 Pun L R 1910: 144 Pun W 
R 1910. See also Suroop Ram v. Gobind Ram, 
(1867) 7 Suth W R 13 (13). 

Note 6. 

(1) Barrucho v. De Souza, (1871-74) 7 Mad 
H C R 72 (76). 


Note 7. .. 

(1) Abdul Jlamid v. Riyazuddin, ( 19 ® 7 ). T 4 “T 
J 691 (694): 30 All 32: 1907 All W N 273. 

(2) Kothandarama Aiyer v. Sivagnana Desikar, 
901) 11 Mad L Jour 128 (129). 

(3) Kashmiri Das v. Mussamat Paras, 1874 
in Re No. 28. 

(4) Abdul Hamid v. Riyazuddin, (1908) 80 
I 32 (35): 4 AH L J 691: 1907 All W N 273. 

(5) Budh Sen v. Nanakchand, 1932! Oudh lbl 
52): 7 Oudh W N 1043: 129 Ind Gas 162. 

(6) Jamna Kunwar v. Nasib Ali, (1902) 24 
1 312 (314): 1902 All W N 72. 
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tors declined to act as an arbitrator, the Judicial Committee held that the 
Court could not supersede the reference and allot the shares. Their Lordships 
observed: “to proceed with the suit (to use the language of S. 510) was, in 
this case, in their Lordships’ view, impossible” and referring to the decree they 
proceeded to say “it put an end to the suit and that was the very object of 
the compromise. The alternative in S. 510 is impossible because there is no 
suit now pending with which the Court can proceed. All that the Courts in 
India could do was to take advantage of the sections of the Code which enabled 
them to keep the machinery of arbitration going”. 7 

Where an arbitration fails and the Court decides to supersede the 
reference, it ought not to dispose of the suit at once without fixing a date 
for its hearing and giving due notice thereof to the parties. 8 But the Court 
need not consider a second reference to arbitration when it decides to go on 
with the case. 9 

An order superseding an arbitration can be implied as where the 
arbitrators refuse to act and the Court proceeds to try the suit. 10 

8. Revision.—An order passed under this Paragraph is not appealable. 
But an omission to comply with the formalities prescribed by this Paragraph 
as to notice amounts to a material irregularity and can be revised. 1 An 
order superseding the arbitration or appointing a fresh arbitrator is an order 
deciding a “case” within the meaning of S. 115 of the Code. 2 

Powers of arbitra- P. <3. [S. 512.] Every arbitrator or umpire 
ted°u^er^Parag^aphi appointed under paragraph 4 or paragraph 5 
4 or 5 shall have the like powers as if his name had 

been inserted in the order of reference. 

[1877—S. 512; 1859—S. 319.] 


Para. 5, 
Notes 
7—8. 


Para. 6, 
Note 1. 


1. Powers of an arbitrator. —An arbitrator is not bound by the technical 
rules of the Court 1 but should act in accordance with the rules of equity, justice 


(7) Sadik Hussain v. Eaniz Zohra Begam, 
(1911) 12 Ind Cas 15 (17): 33 All 743: 38 Ind 
App 181: 15 Cal W N 1005: (1911) 2 Mad W 
N 132: 13 Horn h R 820: 21 Mad L Jour 1161: 
14 Cal L Jour 313: 14 Oudh Cas 289: 8 AU L 
J 1164: 10 Mod L Tim 173 P C. 


(8) Muddun Mohan v. Kanaye Dues, (1895) 
23 Suth W R 21 (21). 

(9) 3ft Hasanbibi v. Tatewarkhan, (1891) 4 

O P L R 105 (106). 

(10) Munyar Sahu v. Bhatoo Singh, (1920) 
57 Ind Cas 473 (476): 1 Pat L Tim 416: 5 Pat 
L Jour 672. See also Kashibai v. Ram Krishna, 
(1904) 1 All L J 257 (258) [Where the arb,tra : 
tor does not file his award on the day fixed, ana 
the plaintiff applies to withdraw the suit with 
liberty to bring another suit and the Court grants 
the application ]. 


Note 8. 

(1) Jugunnath Sahu v. Chedi Sahu, 1929 All 
144 (145): 1929 All L J 182: 115 Ind Cas 611: 
51 All 501; Poran Lai v. Rug Ohand, 1931 All 
761 (763): 53 All 778: 1931 All L J 682; Abdul 
Ohani v. Dindayal, (1919) 50 Ind Cas 655 (656): 
4J All 578: 17 All L J 643; Shib Dayal v. Ali 
J la knit and Sons, 1926 Lah 505 (505) : 94 Ind 
Cas 483. 

(2) Jagannath Sahu v. Ohedi Sahu, 1929 All 
144 (145): 1929 All L J 182: 115 Ind Cas 611: 
51 All 501. 

Schedule H, Para. 6 —Note 1. 

(1) Reedoy v. Puddo Lochun, (1864) 1 Suth 
W R 12 (13); Purushotamdas v. Jeta Bhai Nagji, 
(1912) 17 Ind Cas 33 (35): 1912 Mad W N 
1076 [An arbitrator need not give reasons for 
his decision]. 
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and good conscience. 2 Thus it has been held that he is not bound to follow the 
technical provisions of the Evidence Act and his decision cannot he challenged 
on the ground that he relied upon a document not admissible under that Act.fc 
He can administer oath to a witness or party and a party can agree before 
him to be bound by the oath of the opposite party or witness. 4 


Ap arbitratyr cannpt, however, delegate his functions, as for instance*, 
the appointment of an upipire when the order of reference does pot authorise 
him to do so. 5 But there is nothing objectionable in his delegating iupction^ 
which are purely of a ministerial character. 6 


p. 7. [S. 513.] (1) TheQouyt shall issue 
neste?Tnd inS defauit the same processes to the parties and witness 

. « • r .. T. . . v- 

whom the arbitrator or umpire desires to exa¬ 
mine, as the Court may issue in suits tried before it. 

or 

o,r 

the 

like disadvantages, penalties and punishments, by order of the 
Court on the representation of the arbitrator or umpire, as they 
would incur for the like offences in suits tried before the Court. 


(2) Persons not attending in apco^ance with such proems, 
making any other default, or refusing to give their evidence, 
guilty of any eomtempt to the arbitrator or umpire during 
inveatigatiop of the patters yeferred, shall he eubjeet to. the 


[18,77—S. 513; 1359-S. 317.] 


Re/usipg to give evidence —See Uote 1, Pt. (5). 


1. Scope of the Paragraph.—This Paragraph empowers the arbitrator 
to seek the assistance of the Court in the matter of summoning witnesses and 
enforcing their attendance. An arbitrator should notify the date of the hear¬ 
ing to the parties and he cannot take evidence in the absence of the parties and 
without their knowledge. 1 But where after notice either party fails to appear 
or notifies his withdrawal from the submission 2 he can proceed ex parte. An 
award passed ex parte cannot be set aside unless sufficient cause is shown for 
the non-appearance of the party. 3 


(2) Eqrapmgh Narain Singh v. Ajodhya Prq- 
«(iil Sinn!,. (1&12.) 13 Ind Cas 11.8 (119): 16 Oal 
W N 256: $5Cjl Ij Join; 110. 

(3) Kaikohad. KhambaUa, 1930 Lah 280, 
( 282 ): f 2 D t '' Ind pas 494 . 

(4) Bhagirath v. Ram Oulam, (1882) 4 All 
283 (288): 1882 All W N 3.4; Muthukarupva 
Rone V'. Veeraqhhdrd Eo'ne, (1915)’ 29 Ind Oi^s 
49' (50) : 2 Mad 'L W 320: 17 Mad L Tiift 241/ 


But see IT u]i-uUa v. Qhulam AU, (18,75-78) 1 
All 535 (53ft),;. LeMraJ. Stfgfy v. tfhulh^.d $V? r j 


aii o.iu MW,;. JLiWjnu ohm nf, *. ^rr.> 

Utyft)' 4 ^ 3Q2’ C(Agreownt tp Be». bound 
by the outif of a tWd, person n<{t ijspented to by 
aft tup phl;ties—avtyfift Oft oatli not valid,] • 


(5) Smith v. Ludha. (1893) 17 Bom 129 

(145): Cbitty’s S C C R 320; Surubjeet v. 


O/juree, (18(J7) 7 Suth W R 269 (270). 


(6) Bvta v. Municipal Commissioner of Lahore, 
:i902) 29 Cal 8'54 t 29 Ind App 168: 8 T 

fun Ro 1902: 7 Cal W N 82: 4 Bom' L R 673: 
l Sar. 327 P C: Jngaobundfyu Saha v. Ohand Mohan 
iaha, (19l5) 3l' Ind Cas 33 (3,3. 34),: 22 0a* I* 
four 237. 


Schedule II, Para. 7—Note 1. 

(1) Palavesam Ohettiar v. Narayana A.tyar* 
1925 Mad 1036 (1,08,7): 49 M$d L Jppr 115: 
1<$5 Maf W N. 503;- 88 t Ind Oas 660. 


(2) , Sub ray a Br.abhu v. Manjunath, (1^06) 2£ 

(3) Firm Motjtram Dowlatram 

li■ Do,oWram, IMS Smd lSO (152}: 78 IH* 
ns 521: 19 Sind L R 251. 




Abbitbatiqn 


8857 


An arbitrator should tafce only such evidence as is required hy the terms 
of the agreement referring the question in dispute to arbitration. 4 

The worths “refusing to give evidence” in Cl. 2 refers to the case of a 
person who refuses to give evidence when placed on path and is required to 
answer any question pqt to him and no,t to a case where a person elects not to 
produce any evidence. 6 

P. Q. [S. 514.] Where the arbitrators or 
formingawLd^" the umpire cannot complete the award within 

the period specified in the order, the Court m&y, 

if it, thiflks fit, either aUqv further time, aud from tiwe to time, 
either before or after the expiration of the period fixed for the 
making of the award, enlarge such period; or may make an 
order superseding the arbitration, and in such case shall proceed 
with the suit. 

[1877—S. 514; 1859—S. 318.] 


Synopsis. 

1. Legislative changes. 4. Estoppel. 

2. Award made out of time—See Notes 5. Or may make any order superseding 

to Paragraph 3, ante. the reference. 

& Extension of time. 6. Appeal. 

1. legislative changes a— 

1. The words “where the arbitrators or the umpire cannot complete the awajd” 

have been substituted for tho words “if from the want of necessary evidence 
or information or from any other cause” which occurred in the corresponding 
S. 514 of the old Code. The effect of the alteration is that the scope of this 
Paragraph has beoi\ enlarged. 

2. The words “either before or after the expiration of the period fixed” have been 

newly added after the words “from time to time”. They give effect to the 
undermentioned decisions under the old Code! which held that the Court 
had power to extend the time for the making of an award even after the 
expiry of the time originally fixed. 

2. Award made out of time.— See Notes to Para. 3, ante. 

& Extension of time—The Court caft extend the time fixed for 
W tit $ny time before the award is a<c{wUy niq.de even though 

tt\e time originally fixed may have expired at the time of such further exten¬ 
sion. 1 But when once an award is made, the power of the Court to grant 


(4) Krishna Kantha v. Bidya Sundaree , (1869) 
2 Beng L R App 25. 


am?5 (m - u “ In4 


S$hedi}le It, Para. &—Note 1. 

(1) Hat Narqin Singh v. Bhagwant Knar, 
(1888) 10 All 137 (143): 1888 All W N 28; 
] lWQQl Singh v. Gobind Ram , 1886 All W N 
*51 (-452); tSnppu v. Govinda' Oparyar, (18§9) 
11 Mad 85 (87); Lakshrriinarasimh'am v. Soma - 

C.P.C.—408 


*t mdaram, (1892) 15 Mad 384 (380): 2 Mad I* 
.lour 45; Anund Molian v. Ram Kiahen, (1865) 
2 S.u(h, W ft 297 (290). 

Note 3. 

(,1) Ifaryprain y. Bhagwant Kuar, (1$81) 10 
AH 137 (143),: ia08 All W N $8; Qopalaji Kalli- 
anji v. Ghhpgunlal Vithalji, 1921 Bom 419 (421): 
45 B,om 1071: ^3 Bo,n L E 614: 63 Ind Cas 929, 
nltrm Singh v. Mq)an q'al, (1917) 34 Ind Caa 
177, (ltd): 44 fun W E 191,6: 56 Pun L ft 
1917; Ram Manohar Miar v. Lai Behari Misri 


Para, 7 , 

Note 1. 
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further time under this Paragraph becomes spent and cannot be exercised 
thereafter. 2 Nor has the Court power under S. 148 of the Code to extend 
the time in such a case, for that section does not enable the Court to extend 
the time for the doing of any particular act when in truth and in fact the act 
has already been done. 3 Where, however, an award is simply signed but not 
announced to the parties or sent to Court, the award cannot be said to be 
finally made and complete, and an order of extension of time subsequent to 
such signing is not invalid. 4 On an application for extension of time under 
this Paragraph, the Court should, as has been seen in Note 5 to Para. 3 above, 
itself, fix the further time and cannot delegate the power to do so to the 
arbitrators. 

An order of extension of time can be implied from the proceeding of 
the Court. 5 In the case cited below 6 it was held that an ordl application for 
extension of time was not incompetent. 


4. Estoppel.—As will be seen from the Notes to Para. 15, infra, an 
award passed out of time is not a nullity under the present Code. Consequently 
the parties may, in such cases, be estopped by their conduct from disputing 
the validity thereof. 1 

5. Or may make an order superseding the reference.—The Court has 
a discretion under this Paragraph either to extend the time fixed for the award 
or to supersede the reference. Thus, where the arbitrators are guilty of neglect 
in submitting their award in spite of several extensions of time, the Court can 
supersede the reference and proceed with the suit. 1 But the Court has no 
jurisdiction to deal with the suit and cannot dismiss it for default until and 
unless it supersedes the reference. 2 An order superseding the reference need 
not, however, be express. It can be implied from the procedure adopted by 
the Court. 3 

As already seen in Note 5 to Para. 3 above an award made within time 
but filed into Court later is not invalid, and the Court cannot supersede the 
reference in such a case. 4 


(1892) 14 All 343 (345): 1892 All W N Id; 
Eupu Ran v. Venkataramayyar , (1882) 4 Mad 311 
(315): 6 Ind Jur 129. 

(2) Raja Ear Narain Singh v. Ohandarain 

B hug want Kuar, (1891) 13 All 300 (304): 18 Ind 
A]>p 55: 6 Sar 14: 15 Ind Jur 283 P C; Keioal 
v. Bnij Nath, (1906) 2 Nag L R 81 (85); Simson 
v. Venkatagopalan, (1886) 9 Mad 475 (476); 

N usserwanjee Pestonji v. Meer Mynoodeen Khan p 
(1854) 6 Moo Ind App 134 (161). 

Hut see Seth ZJtoomal Vasoomal v. Seth Eari - 
das Asanand, 4 Sind L R 26: 7 Ind Cas 595 
(599). See also Patto Kumari v. Upendra Nath, 
(1919) 50 Ind Cas 52 (54): 4 Pat L Jour 265. 

(3) ShibkrisJina v. SatM , (1911) 12 Ind Cas 
13 (14): 38 Cal 522. 

(4) Uarbhajan Singh v. Mewa Singh , 1928 Lah 
753 (755): 110 Ind Cas 748. 

(5) Debri-ull-Din v. Amina Bibi, 1925 Cal 475 
(476): 78 Ind Cas 335 [On the date fixed 
for filing the award the Court ordered—“Tho 
arbitrators have not submitted their award. Issue 
Takid at once, fixing the 10th November, for 
hearing”—So, held, that the order may be taken 


ai an order extending the time for filing the 

award J. 

(6) Sakai Chand Moti v. Ambaram , 1924 Bom 
380 (380): 26 Bom L R 280: 80 Ind Cas 
(Distinguishing 3 Mad 59). 


Note 4. /i qiq) 

(1) Patoo Kumari v. Upendra Nath t 
Ind Cas 52 (54, 55): 4 Pat L Jour 26 , 
■shea Lai v. Jai Lai, (1919). 52 Ind CaJg 
54, 355) Lah [Parties acquiescing : in Coiu 
< f . ’ /inno*iftn fhfi samej. 


Note 6. c 7 

1 ) Hrishiksh Das v. Mohan Das, ( 1 920 > - 

Cas 890 (892) Cal; Jumna 

(1902) 24 All 312 (314): 1902 All W N !*• 

2) See Note 8 to Paragraph 3. 

3) Chokkappa Mudaliar V. jfrtoi’ 

13) 21 Ind Cas 558 (559): i4 Mad L 

: 1913 Mad W N 863; Manger Sahu y. 

Singh , (1920) 57 Ind Cas 473 (476). 1 
rim 416: 5 Pat L Jour 672. 

4) Lala v. Abdns Samed, (1912) 17 Ind Cfl» 
(321): 16 Oudh Cas 94. 


II. 


Arbitration 


3259 


Where the Court supersedes the reference, it cannot straightaway dispose 
of the suit on the same day. It should fix a date for the hearing and give 
due notice of the same to the parties. 6 As to whether the Court has power to 
set aside an order superseding the reference, see the case cited below. 6 

6. ( Appeal. —An order superseding an arbitration where the award has 
not been completed within the period allowed by the Court is appealable 
under S. 104, sub-S. (1), Cl. (a). 

Where umpire may P. 0 . [S. 515.] Where an umpire has 

artitrate in lieu of at been appointed, he may enter on the reference 

bitrators. . ._ 

m the place of the arbitrators,— 

(a) if they have allowed the appointed time to expire 
without making an award, or 

W if they have delivered to the Court or to the umpire 
a notice in writing stating that they cannot agree. 
[1877—S. 515; 1859—S. 318.] 

1. Umpire when empowered to arbitrate in liew of arbitrators.— 

An umpire can enter on the reference and himself make the award only in two 
eases 

(1) Where the arbitrators have allowed the appointed time to expire 

without making an award. 

(2) When they have delivered to the Court or to the umpire a notice 

in writing stating that they cannot agree. 1 

Thus, where one of several arbitrators absented himself from the 
arbitration proceedings and after the expiry of the time fixed for the award, 
the umpire approached the Court for direction, it was held that Cl. (a) 
applied to this case and the umpire was himself entitled to make an award. 2 
An umpire is under no obligation to agree with one or others of the dissenting 
arbitrators or to confer with them, but is entitled to settle the matter in his 
own way according to what he thinks proper. 3 But where the agreement of 
reference provides that the umpire should agree with one or other of the sets 
of the dissenting arbitrators, an award by the umpire which agrees with 
neither of the two sets of arbitrators, is not valid. 4 


(5) Kundan Lul v. Ohainu Lai, (1910) 8 Ind 
Cas 876 (877, 878): 13 Oudh Cas 341; Oopal 
Lai Handel v. Suresh Chandra, (1910) 8 Ind 
Cas 1107 (1108): 12 Cal L Jour 624; Krishna 
Kishore v. Banwari Lai, 1929 All 259 (259): 
27 All L J 100: 113 Ind Cas 749. 

(6) Salle Singh v. Hullo Singh, (1932) 138 
Ind Cas 524 (524): 1932 All 656 [Held the Court 

.cannot set uside the order—S. 151 does not applyl. 

Schedule H, Para. 9—Note 1. 

(1) Niaz Ahmad v. Abdul Ilamid, (1904) 1 


All L J 29 (32): 1904 All W N 49. 


u\ a ”*-,< La , 0 ^rJ eWari v - Phatan 9<™ Lohar, 
Cm 6 559 674 75 : 1929 AI1 L J 31: 111 Ind 


(3) Jumma v. Mubarik Khan, 
Cas 87 (88): 55 Pun Re 1915: 
1915: 50 Pun L R 1916. 


(1915) 30 Ind 
167 Pun W R 


w ( 'n m"u97) 6 ' v ' Abdul Aziz ' (1887) 7 AU 
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Para-10 ? 
Note 1. 


P. 1 O. [S. 516.] Where an award in a suit has been 

made, the persons who made it shall sign it 
andfiie r d. tol)e signea anc * cause it to be filed in Court, together with 

any depositions and documents which have 
been taken and proved before them; and notice of the filing shall 
be given to the parties. 

Synopsis. 

1. Award to be signed. documents.” 

2. Necessity of presence of arbitrators at 4. Notice of the filing shall be given. 

meetings. ' 5. Delivery of the award. 

3. “Together with any depositions and 6. Form of award. 


Addition or alteration of award. See Note See Note 2, see also Note 1, Pt. (7).- 
1, Pts. (11) to (13). Filing of award by arbitrator. See Note 5, 

Determination by some of the arbitrators. Oral award. See Note 1, Pt. (15). 


1. Award to be signed.—An award embodies the decision of an 
arbitrator and must be signed by him 1 - before it is filed into Court. 2 Where 
there are several arbitrators it is essential that all of them should sign the 
award. 8 'Where, however, the parties agree to be bound by the decision of 
the majority, it is enough if the award is signed by the majority of the arbi¬ 
trators. 4 An award made by more persons than those appointed is invalid 5 

unless the parties acquiesce in the same. 0 

It is not necessary in the case of several arbitrators that all of them 
should sign the award at the same time and in the same place. 7 Where an 
award is duly signed the fact that it is not stamped 8 or that the fair copy of 
the award is not signed by all of them 0 would not affect the validity of the 
award- But where an arbitrator signs a blank paper before the decision is 
embodied in it, the award is not properly signed. 10 


Schedule II, Paxa. 10—Note 1. 

O) Sahto v. Judagi Lohar, 9 1928 Pat 

231 (232): 107 Ind Cas 532; Nemichand Sowcar 
v. Kesarimull Sowcar , 1929 Mad 31 (31): 56 
Mad l Jour 35: 29 Mad L W 2%1: 114 Ii*d C*s 
818. 


(2) Khudiram v. Chandi Oharan , (1916) 35 
Ind Cas 358 (362): 1 Pat b Jo»r 306: & 

I, W 377 [Court cannot allow arbitrators to 
sign after filing]; Ramesh Chandra v. Karvsigr 
moyi, (1906) 33 Cal 498 (501). 


(3) Ayyusamy MudaUar v. Appandai Nynan , 
(1920) 54 Ind Cas 912 (913): 38 Mad L Jour 
145 [41 Ind Cas 264 dissented from]. 


[But see Mohamed Ali Adamji v. The Secretary 
of StaJc for India in Council, (1917) 41 Ind Cas 
264, (266): 4,2 Bow 60S: Bom L R 618 

fReference to uneven number of valuers. There 
is a presumption that parties agree to abide by 
tbe decision]. 


(4) Bhoj Nath v. Shiva Nandaiy, 1930 Oudh 
9 (392): 7 Oudh W N 541: 127 Ind Cas 254; 
m Na*<m Ram v. Patti Ram Tewan . (1916) 
Ind Cas 105 (105): 1 Pat L Jou* 90. J 
\\ L W 411; Nasir Ali v. Txnoo, (1866) 6 

itli W R 95 (95). 


(5) Phiran v. Bahoran , (1875) 7 N W P 367- 

(6) Abdul Shakur v. Muhammad Yusuf , 1921 
64 (65): 43 All 456: 19 All L J 348: 

t\d Cas 426. 

(7) . Kutbukutti V. Acha Vayakan, (1898)■ J* 
lad 22 (23); Manphool v. Sahi Ram , (191o; 

3 Ind Cas 154 (15.5) AH; •ft**”**”* 1 ? V. 
(nkhtin Lai, (1872) 8 Beng L R 128; 

‘.aAman, v. Sbabeb-VdXtoK (19*)) W 

83 (886, 888): 1 Lah 481: 85 Pun W 

920. 

But see Joy Mungal, Petitioner, (1869) 3 Beng 
, RAO 82: 11 suth W R 433; Bhagw™ 
v. Shiv Dial. (1913) 22 Ind Cas 811 

814,),: 92 Pu* Re 1913: 109 Pun L R 

(8) Ramch-and Gvrdasmal v. Oobind Ram, 
19.19,) 5a Ind Cas 33T (337): 13 Sind h. » 
5. 

£9) Rula. Nagabwiha,najn v. Rula, Seahaehalam r 
1862-6$) 1 Mad. H C R 118 (180). 

(10) Benode Lai v. PranOh a ” dr ®' (1 ?^ 
1 Ind Cas m (899); 14 

E eno&< Lai Rakrasy y. Pran Ohander FaKT g, 
1897 ) 2 Cal W N ccxciv (ccxcv). 
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When once an award is made the arbitrators become functus officio and 
they have no power to alter 11 or review 12 the award, unless the Court or the 
parties by consent, remit the matter to them for reconsideration. 13 In the 
ease cited below 14 it was held that an arbitrator was justified in refusing to 
sign the award before it was engrossed on stamp paper, although he had 
signed the memorandum of award, on the ground that owing to some mis¬ 
understanding in the language his opinion had to be changed. 

The provisions of this Paragraph apply only to a reference to arbitration 
through the intervention of the Court, and not to an award made on a private 
reference out of Court. The award in the latter case is not invalid by reason 
of the want of signature of the arbitrators. 1 ' 5 The reason is that a private 
award can even be an oral one and an award in writing will not be less valid 
because it was not signed by the arbitrators. 

The report of arbitrators embodying a compromise arrived at between 
the parties subsequent to the reference is not an award. 10 

2. Necessity of presence of arbitrators at meetings. —Where there 
are several arbitrators appointed, it is essential for the validity of the award 
that all of them should be present at all the meetings including the last, 
that witnesses should be examined in their presence and all of them should 
act together and give the award. 1 See also Note 2 to Para. 4, ante. 
But the absence of one of them at a meeting in which nothing material was 
done and no enquiry was made will not invalidate the award. 2 

3. “Together with any depositions and documents.”— Though this 
paragraph contemplates the possibility of the depositions of witnesses being 
reduced to writing by the arbitrators, it does not oblige them to keep such a 
record. 1 The mere fact that an arbitrator has omitted to file along with his 
award the depositions of the witnesses examined by him or the documentary 
evidence filed before him will not justify the Court in holding on that ground 
that the award is invalid though it may lead to the conclusion that the arbi- 


(11) Jaffri Begam v. Syed Ali, (1901) 23 All 
363 (392): 28 Ind App 111: 5 Cal W N 585: 
11 Mad L Tim 149: 3 Bom L R 311: 8 Sar 
27 P C [Entry made in schedule of property after 
award is no part of the award]. 

(12) Amar Nath v. Ishar Singh, (1917) 43 

Ind Cas 350 (351) 99 Pun Re 1917: 173 Pun 

W H 1917. 


(13) Kisnnchandra v. Ramlal, (1919) 63 Ind 
Cos 992 (995) Nng. 

(14) Ramji Ram v. Salig Ram, (1911) 11 

Ind Cas 481 (487): 14 Cal L Jour 188. 

(15) Rum Bilas Singh v. Birich Singh, 1932 
Pat 00 (61): 12 Pat L Tim 733: 135 Ind Cas 

II Pftt 131; Dandekar v. Dandekar, 
(1881-1882) 6 Bom 663 (666); Savalappa v. 
Devrhand, (1902) 26 Bom 132 (135): 3 Bom 
L R 691. 

(16) Shanker v. Govinda, (1920) 64 Ind 

Cas 311 (313) Nag; Oh.ulam Rasul v. Begum, 
(1920) 55 Ind Cas 218 (220) Lah. 



A'lUtC 

I 1 ''™" v ' 7edan Venkalaswami, 
(1918) 47 Ind Cas 597 (598): 8 Mad L W 

171: 1918 MadI W N 477: 24 Mad L Tim 102^ 
■\ ""dram v. lukir Chand, (1885) 7 All 523 

(527): 1885 All W N 139; Parmeshur v 

innd N i nik ' n, 8?5) W P 857: Dwitiar Ohand 
» Bliarrtmdhar Mandal, 1929 Cal 831 
(H32), Bennde Lai v. Pran Ohondra, (1911) 11 
Ind Cas 898 (899): 14 Cal L Jour 143; Rash 

o/i 7o,oT‘ 7>oor ^ h “ r . (1870) 14 Suth W R 
J f2I2) J °vMu>igu1 Singh v. Mohun Ram, 
(18 l a) 23 Suth W R 429 (430); Sankata Prasad 

l j 922 ° Udh 276 (277 > : 9 0udh L 

69 Ind CflS 714: Lekhn 

- O J 1915 > 80 Ind CaB 384 

(184): 2 Oudh L J 365. 

(2) Tam nasi Rumanna v. Kilamsetti Appanna 

(1921) 60 Ind Cas 181 (182): 12 Mad L W 

5 09, 


Note 3. 

(1) Sampat v. Kisan, 1929 Nag 264 (265) • 
119 Ind Cas 694: 26 Nag L R 168. 


Para. l(b 
Notes 

1 — 3 . 
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trator has not acted in accordance with law and is guilty of misconduct as 
stated in Para. 15. 2 

An arbitrator should not permit the removal of documents entrusted to 
him and forming part of the record. s He should return them to the Court. 
The Court can also call upon him to give up the same to the Court when his 
right to keep them as arbitrator has come to an end. 4 

4. Notice of the filing shall be given. —The provisions of this Para¬ 
graph are mandatory and the Court is bound to give notice of the filing of the 
award to the parties. 1 Under Article 158 of the Limitation Act, the parties are 
enitled to ten days time for filing their objections to the award and such period 
is to be computed from the date on which the notice is given. 2 The omission 
to give notice is a material irregularity and affords a ground for interference 
by the High Court in revision. 3 If a decree is passed in terms of the award 
without the notice required by this paragraph to be given, the decree is bad 
and is liable to be set aside. 4 

There is a conflict of opinion as to whether a formal notice under this 
paragraph is necessary where the parties are made aware of the filing of the 
award without such formal notice. In the undermentioned cases 5 it has been 
held that where the parties are made aware of the filing of the award, the 
absence of a formal notice would not vitiate the proceedings. A contrary 
view, namely, that a formal notice under this paragraph is necessary and 
knowledge aliunde is not sufficient has been taken in the following decisions.® 

5. Delivery of the award. —An award should be filed into the Court 
and then only the Court can proceed further and pass a decree. 1 But the 


(2) Yusuf Khan v. Riyasat Ali, 1926 Oudh 
S07 (308, 309): 3 Oudh W N 284: 93 Ind Cas 
677: 13 Oudh L J 224. 

(3) Joy Mungal Singh v. Mohan Ram, (1872) 
8 Beng L R 319 (Note): 8 Beng L R 130 (Note): 
12 Suth W R 397. 

(4) Nursing Chander Dawn v. Nuger Ohander 
1hat, (1890) 17 Cal 832 (839). 

Note 4. 

(1) Muhammad Husain v. Laltu, (1912) 17 
Ind Cas 430 (430): 15 Oudh Cas 294. 


(615): 102 Ind Cas 608: 25 All L J 787; Ranjit 
Chandra Talukdar v. Bissay Ram Mandal, 1926 
Cal 1018 (1019): 94 Ind Cas 115; Oopi Nath v. 
Naresh Chandra, (1921) 63 Ind Cas 243 (243) 
Cal; Ma Shire v. Maung Tok Tho, (1877-1901) 
2 U B R 24. 

(4 ) .Sohan Lai v. Munna Lai, 1921 Oudh 154 
(154): 24 Oudh Cas 263: 8 Oudh L J 280 : 62 
Ind Cas 849; Mani Ram v. Ram Asray, 1921 
Oudh 148 (148): 24 Oudh Cas 234: 8 Oudh L 
J 626: 64 Ind Cas 90; Ram Kumar v. Khushal 
Chand Ganeshdas, 1928 Nag 166 (167, 168): 107 
Ind Cas 668. 


(2) Sitarum v. Rup Ram, (1917) 42 Ind Cas 

266 (268): 13 Nag L R 172; Sahib Rai v. 

Chait Ram, (1915) 28 Ind Cas 427 (427): 96 

Pun L R 1915: 30 Pun ^ R _ . 19 T 15 ,' 

Singh v. Mr her Singh, (1916) „ 34 . In il .PnA#* 
/o=i\. 14 p un w R 1916; Sm. Nobin Kally Dabee 

^Ambla cZrn, (1901) 5 Cal W N 813 (815); 
Rudraji Soorapparaju v. Haniyamaraju, (1912) 
17 Ind Cas 431 (431): J 912 Mad W N 12 3 2. 
12 Mad L Tim 608; Rambhat Kashibhai 
Da,*M. 1921 Bom 32 (32) : « ta « 
59 Ind Cas 811: 22 Bom L R l 454 - 
Chetty v. Qovindasami, 1922 Mad 179 ( 179 ^i 1 
Mad L W 160: 71 Ind Cas 266: 1921 Mad W 
N 793; Sona Chand Bhutoria v. Hurry Bux Deora, 

(1919) 53 Ind Cas 46 (47) : 43 0a 72 mqia\ 
Cfi\ W N 280: Sohamari v. Chattaram , (1914) 

23 Iml Cas 591 (592): 69 Pun L R 1914: 27 
Pun W R 1914 [Where parties have accepted the 
award no time for objections need be allowed]. 

(3) Rangasami v. Muthusami, (1888) 11 Mad 
144 (145); Bar* Nath v. Narain, 1927 All 614 


(5) Saroj Bala Base v. Jatindra Nath Bose, 

1927 Cal 619 (621): 45 Cal L Jour 458: 103 
Ind Cas 625; Talchand v. Qulba, 1926 Bom 312 
(312): 28 Bom L R 511: 95 Ind Cas 647 

[Parties themselves bringing the award into Court. 
Held sufficient notice] ; Ghularn Mustafa v. Halima 
Bihi, (1913) 21 Ind Cas 298 (301): 310 Pun 
L R 1913: 176 Pun W R 1913; Bhola Nath Ray 
v. Batta Krishta Ray, 1927 Pat 135 (139): 1926 
Pat H C C 161: 7 Pat L Tim 739: 95 Ind Cas 
321 [Held there was a waiver of the right to 
notice]. 

(6) Chaturbhuf v. Oanesh, (1898) 20 All 474 
(475): 1898 All W N 132; Ourditta Mai ▼. 
Firm of Basanta Mai Pannalal, 1925 Lah 61? 
(619): 89 Ind Cas 240; Pwnoo Ram v. Nebh 
Raj. 1930 Lnh 228 (229): 119 Ind Cas 331. 

Note 6. . 

(1) Himutoollah v. Heerun, (1870) 18 onto 
W R 62 (62). 
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filing of the award need not be personally made by the arbitrator. It can be 
handed over to the parties who may file it into Court. 2 It is, however, neces¬ 
sary that the arbitrator should cause the award to be filed into Court. Where 
an award reached the Court mysteriously by the post and none of the arbi¬ 
trators took the responsibility of saying who caused the same to be sent, it was 
held that the Court could not act upon the award. 3 

The act of an arbitrator in handing over an award to the proper officer 
of the Court for the purpose of being filed is not an application within the 
meaning of Article 178 of the Limitation Act. Hence, the Article does not 
apply to the delivery of an award by an arbitrator to the Court. 4 

6. Form of award. —For form of award see Appendix to this 
Schedule, Form No. 5. See also the undermentioned case. 1 


P. 11. [S. 517.] Upon any reference by an order of the 

Court, the arbitrator or umpire may, with the 
statement of leave of the Court, state the award as to the 

special case by arbi- 1 

trators or umpire. whole or any part thereof in the form of a 

special case for the opinion of the Court, and 
the Court shall deliver its opinion thereon, and shall order, such 
opinion to be added to and to form part of the award. 

[1877—S. 517; 1859—S. 321.] 


Synopsis. 

1. Special case. 2 Appeal. 

1. Special case. —This paragraph is intended to provide for cases 
where any difficult and complicated questions of law arise for consideration 
before the arbitrators and they require the help of the Court to enable them 
to complete the award. 1 Though this paragraph does not expressly state that 
the special case should relate only to a question of law, yet sufficient indica¬ 
tion as to the scope of this paragraph is given by the form prescribed (Form 
No. 4 of Appendix to this Schedule) which expressly mentions only questions 
of law. 2 But there is nothing objectionable in the Court's helping the arbi¬ 
trators with advice and orders when they come to it in a difficulty. 3 

Where a special case is submitted to the opinion of the Court and the 
Court completes the award by deciding the special case it is bound to give the 


(2) Jagatsundari v. Sanatan, (1870) 5 Beng 
I* Rep 357 [The proceedings and depositions ought 
not to bo handed over to parties]. 

(3) Ram Narain Rai v. Dalji Rai, 1929 Pat 
178 (179): 118 Ind Cas 606. 

(4) Roberts v. Harrison, (1881) 7 Cal 338 

(337): 9 Cal L Rep 209. 

Note 6. 

(1) Ma Thet Tin v. Ifo Saw Kin, (1902-1903) 
U B R Vol II, Arbitration, P. 1 [Where arbitra¬ 
tors resolve the award to be in the form of a 


document, it is only that document which is 
award) . 

Schedule EC, Para. 11—Note 1. 

(1) Sree Lai Mangtulal v. Aladan, 1925 Cal 
599 (603): 52 Cal 100: 88 Ind Cas 49. 

(2) Lakshman Babur no Sonar v. Ramachandra 
Raja Ram Sonar, 1925 Bom 22 (23. 24): 26 Bom 
I, R 836: 48 Bom 663: 84 Ind Cas 378. 

(3) Kanhia Lai v. Narain Singh, (1915) 81 
Ind Cas 700 (702): 28 Pun Re 1916: 11 Pun 
W R 1916. 


Para. 10, 
Notes 
5-6. 


Para. 11, 
Note 1. 
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Para. 12, 
Ivote 1. 


Scfii 


parties an opportunity of objecting to the award befbre a judgment is pro¬ 
nounced upon it; 4 

A charge of tnisconduct against the umpire canfaot be strengthened 
from the mere fact that, in the exercise of his discretion, hfe refused to state a 
special case for the opinioh of the Court. 8 As to the form of special case in 
general, see 0. 36, ante. 

2. Appeal.,—Under &. 104, stib-S. (1), Cl. (&) an order on an 
award stated in the form of a special case is appealable. Where an agree¬ 
ment of reference provided that in case of disagreement between the arbi¬ 
trators, the matter in difference should be referred to the umpire who should 
make the award, and the arbitrators who differed on a question of law, without 
referring the matter to the umpire, referred it to the opinion of the Court, 
it was held that the order of the Court was not an order on an award stated 
in the form of a special case and was not therefore appealable. 1 


Power to modify or 
correct award. 


P. 12. [S. 518.] The Court may, by 

order, modify oi* correct ail aWard,— 

(a) where it appears that a part of the aWafd is upon 
a matter not referred to arbitration and such 
part can be separated from the other pkft add 
does not affect the deciSioti on the matter infer¬ 


red ; or 

( b ) where the award is imperfect in form, or contains 

any obvious error which can be amended without 
affecting such decision; or 

(c) where the award contain a clerical mistake or an 

error arising from ah accidental slip or omission. 


[1877-S, 518; 1859—8. 322;] 

Synopsis. 

1 Power of Court to modify an award. 6. Pdwer 6f in arbitrator to set asidfe 

2. “Part of the award is upon a matter gift deed conditional on payment oi 

not referred to arbitration.” . compensation. 

3. Award imperfect in form or contaifiing 6. Limitation. 

an obvious error, Cl. (b); 7; Appeal. 

4. Clerical mistake; CL (1). 8. Presidency Small feause Court. 


1. Power of Court to modify an award.—The general principle is 
that the parties having by consent substituted a forum domesticum of then- 
own choice, they arc bound by its decisions on questions of fact and law, how¬ 
ever erlotleous they mdv be, aiid the Court has no power to alter or vary tne 


(4) Lakshman Babu Rao v. Rnmachandr^ 1925 
Rom 22 (25): 26 Boifi L R 836: 48 Bota 603. 
84 Ind Cas 378. 

i r \ T. 0 uis Dreiifus & Co v. ArunachaUa Ayya, 
lliVv c 289 (293): 8 Oudh W N 1066: 35 
Cal W N 1287: 58 Ind App 381: 1981 AM I D J 
1116: 33 Bom L R 1536: 54 Oal L Jodr 372. 01 


Mad L Jour 623: 34 tfad k W 676: 184 ind 
Orta 1080 P 0; 

Note 2. . q 

(1) Purshotham Da$ v.. Ramgopcd t ° 

I m Cas 171 (174): 85 Bom 180: 12 Bom * 
852 ; 
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award except in the limited manner prescribed by this paragraph. 1 Where 
a dispute is referred to arbitration and the arbitrators are empowered to 
decide upon all the points involved in it, the arbitrators have full power not 
only to fix the liability between the parties but also the manner in which such 
liability is to be discharged. Thus the arbitrators can order the amount due 
to the plaintiff to be paid by instalments, and the Court cannot interfere with 
such a direction in the award. 2 Nor can the Court add a direction of its own 
to the award. 3 It is well settled that a Court acts without jurisdiction if 
it modifies an award because it takes a different view from that held by the 
arbitrators. 4 

Where the Court modifies an award under this paragraph, it is the 
modified award and not the original award with which the decree should 
accord. 5 

The provisions of this paragraph apply only to an award made through 
the intervention of the Court; the Court has no power under this paragraph to 
modify or correct an award made on a private reference out of Court. 6 

2. “Part of the award is upon a matter not referred to arbitration.’’— 
An award should be made with reference to the points in dispute referred to 
them by the parties. Where the award decides matters extraneous to the 
reference, the award is not valid unless that portion which is in excess can be 
separated from the rest and does not affect the decision on the matter referred 
to. In the latter case, the Court can under Cl. (a) give effect to the valid 
portion of the award ignoring the rest. 1 Where no separation is possible, the 
Court can remit the award to the arbitrators for reconsideration under 
Para. 14 and if they fail to reconsider it the award becomes void by virtue 
of Para. 15. 


Schedule II, Para. 12—Note 1. 

(1) Eaikabad v. Khambatta, 1930 Lah 26 (31): 
124 Ind Coe 339: 11 Lah 342: 31 l'un L It 
668; Nannk Ohand v. Ram Kiahen, (1933) 141 
Ind Cae 72 (73): 1933 Lah 139; Nanak Chand 
v. Ram Kiahen, 1933 Lah 139 (140): 141 Ind 
Cae 72: 34 Pun L R 34 [Power to modify 
award ie limited by Cle. (a), (b) and (c) of this 
Paragraph]. 


But eee Ram Kurn v. Zahxra. 1868 Pun Re No 
101. See also Baij Nath v. Dhani Ram. 1929 
A11 747 (748): 1929 All L J 808: 117 Tnd Cns 
610- 51 All 903 [Judge constituted arbitrator 
Award such that if it was by another person 
Court would have to remit it for reconsideration 
—Judge can amend it]. 


(2) Ram Sut*up v. Bindra Prasad (1909) 

1 Ind Cns 328 (329): 12 Oudh Cns 23; *« <***"* 
v. Khambatta, 1930 Lah 26 (31): 124 Ind Cas 
339: 11 Lah 342: 31 Pun L R 668 = { aw *J Sa 
Singh v. Miilraf, (1886) 8 All 449 (45i): 1886 
All W N 210. See also Jaharmal I)ebi Putta v 
Birinrhi Bhusan Nandi, (1920) 56 Ind Cns 941 
(944) All [Arbitrator has power to award interest|. 


(3) Kaikabad v. Khambatta. 1930 Lah 26 (32). 
124 Tnd Cns 339: 11 Lah 342: 31 Pun L R 668 
[The Court can’t give a relief as to easement ngnt 
on the ground that it was omitted in the award). 


v. Bipju, (1916) 35 Ind Cas 887 (888): 78 Pun 
Rc 1916: 124 Pun W R 1916: 40 Pun L R 
1917; Jun Mahomed v. Ilafi Mukhi Gazi, 1925 
Sind 89 (90): 78 Ind Cas 60. 

(5) Nanak Chand v. Rami Kishan, (1933) 141 

Tnd Cns 72 (73): 1933 Lah 139; Jlfazftar AH 
v. Fateh Din, 1930 Lah 219 (220): 120 Ind Cas 
673: 31 Pun L R 337; Kalu v. Khair 

Pin. 1906 Pun Re No. 13: 33 Pun L 

R 1906: 45 Pun W R 1906; Eyder Sahib v. 
Giria Cliettiar, (1913) 19 Ind Cns 496 (496): 24 
Mad L Jour 483: 1913 Mad W N 338: 13 Mad 
L Tim 349. 

(6) Xga Tok v. Nga Kasim , (1912) 14 Ind 
Cas 978 (978): 5 Bur L Tim 55; Fazal Ahmad 
v. E nag at, 1922 Oudh 189 (190, 191): 29 Oudh 
Cas 213: 9 Oudh L J 219: 88 Ind Cns 209; 
Ma Chnung v. Ma Aing, (1897-1901) U B R 
II 297: Mahomed Afzul v. Abdul IIamid . 1925 
Lah 570 (570): 7 Lah L Jour 463: 88 Ind Cas 
161: 20 Pun L R 700; Ahmed v. Essa, (1393) 
17 Bom 657 (601); Tegna Rama Dxkshadar v. 
Gopala Pattar . (1918) 47 Ind Cas 548: 1918 M 
W N 595: 8 Mad L W 357 F B. See. however. 
Thakar Das v. Ram Das t (1914) 23 Ind Cas 
950 (951): 13 P W R 1914: 114 Pun L R 
1914 r.V clerical error in the award can be set 
right bv amending the decree on the award under 
S. 151]. 


(4) Mahendra Nath Kundu v. Suresh Chandra 
Pramanik, 1925 Cal 332 (333): 80 Ind Css 10; 
Aftab Begum v. Haji Abdul, 1924 All 800 (800): 
22 All L J 816: 81 Ind Cas 525; Parma Pat 


Note 2. 

(1) Amir Begum v. Badruddin, 1914 P C 
105 (106): 36 All 336: 17 Oudh Cas 120: 12 
All L J 537: 16 Bom L R 413: 19 Cal L Jour 


O.P.C.-409 
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SCH. 

3. Award imperfect in form or containing an obvious error. 01. (b).— 

The Court can rectify an obvious error in the award. Thus where an issue 
as to whether a particular property was endowed property and whether-it was 
partible or not was referred to arbitration, and the arbitrators decided that 
the property was not an endowed one but nevertheless declared that it should 
not be partitioned, it was held that there was an obvious error in the award 
and that the Court could amend the direction that the property should remain 
impartible. 1 

The provisions of this clause can be invoked only if the imperfection 
in form exists in the award at the time when it is filed in Court, and not where 
it comes into existence at a subsequent stage on the happening of an unanti¬ 
cipated event. 2 

4. Clerical mistake. Cl. (c). —As in the case of decrees the Court 
lias power under this paragraph to correct clerical mistakes and errors arising 
from accidental slips or omissions. 1 But the Court has no power to go into 
the merits and award a sum different from that awarded by the arbitrators, 
on the ground that the calculation then made was wrong. 2 The Chief Court 
of Oudh 3 has held that the Court can, under this paragraph, as also under its 
inherent powers amend a clerical slip in the award even after a decree is 
passed in terms of the award. 

5. Power of an arbitrator to set aside gift deed conditional on pay¬ 
ment of compensation. —Where the parties to a suit agree to refer their 
disputes in relation to a deed of gift to arbitration, and the terms of the 
reference do not contain any limitation as regards the powers of the arbi¬ 
trators, an award by the arbitrators setting aside the deed of gift upon pay¬ 
ment of compensation to the plaintiff and directing the defendant to remain 
in possession until the amount is paid is perfectly valid. The Court has no 


494: 18 Cal W N 755: 27 Mad L Jour 181: 16 
Mad L Tim 35: 1 Mad L W 1015: 1914 Mad W N 
472: 1 Oudh L.T 249: 23 Ind Gas 625 PC; Buta 
v. Municipal Committee of Lahore, 1902 Pun Re 
No. 87: 29 Ind App 168: 29 Oal 854: 7 Cal W 
N 82: 4 Bom L R 673: 8 Sav 327 P C; Mumtaz 
Ali v. Far hat Ali, (1900) 23 All 394 (404, 405): 
28 Ind App 190: 5 Cal W N 881: 8 Sar 85 
P 0; Luehmer v. Pyle. (1870) 2 N W P 150: 
Jvggobundhu v. Oh and Mohan , (1915) 31 Ind 

Cos 33 (34): 22 Cal L Jour 237; Hurmukhroy 

v. Japan Cotton Trading Oo 9 Ltd , 
(400): 06 Ind Cas 342: 34 Cal 
Pal v. Dakshinesxvar Pcd, 
138 Ind Pas 848: 36 Cal 
Kanta v. Bidya Sundari, 
App 25: Mash ah el Singh 
15 Sutli W R 172 (173); 
v. Bunwuree. (1865) 3 Suth 

(27): Uanu Ram v. Dhanna 


Ram Oh unde) 

1922 Cal 399 
L Jour 253; Nihnoni 
1932 Cal 713 (714): 
W N 1069; Krishna 
(1868) 2 Bens h R 
v. Konamutty, (1871) 
Raghoo Nundun 
W R Mis 27 


Singh Oiwan Singh, 1928 Lull 915 (916): 110 
Ind' Cas 401; Miran Baksh v. Rahim Baksh, 
1892 Pun Re No. 18; Raghunath Sukul v. Ram 
Run Rant, 1924 Pat 33 (35): 2 Pat 777 : 1923 
Pat II C C 225: 2 Pat L R (Civ) 76: <6 Ind 
Cas 2: 5 Pat Ij Tim 239. 


Note S. 

(1) Jani Durlabh Shankarji 


v. Jani Laffa 


Shankarji, (1909) 2 Ind Oas 858 (858) AH. 

(2) Kaikabad v. Rhambatta, 1930 Lah 26 (31): 
124 Ind Cas 339: 11 Lah 342: 31 Pun L R 668. 


Note 4. 

(1) Ryder Saheb v. Giria Ohettiar, (1913) 19 
id Cas 496 (496): 24 Mad L Jour 483: 191J 
[ad W N 338: 13 Mad L Tim 349; Gopid mnfcor 
agarkar v. Ganesh Karayan \$2l Bom 
193): 45 Bom 512: 59 Ind Cas 785: 22 Bom 
R 1416; Bar Prasad v. Raghubar pa-yal, 

11 62 (62): 45 All 628: 21 All L J 641: 4 n 
All (Civ) 553: 74 Ind Oas 817 [Apparent 
.consistencies such r.s a flat contradiction m 
AneuvAmAnt efltl AmendedI. 


(2) Gopal v. Ganesh, 1921 Bom 191 (193): 45 
Bom 512: 59 Ind Cas 785: 22 Bom L R HWj 
Lvkshiminarayanappa v. Batchayya, 1927 Una 
720 (721): 53 Mad L Jour 38: 1927 Mad W 
N 242: 103 Ind Cas 829; Shiam Lai v. Parshot* 
tarn, (1920) 58 Ind Cas 685 (589): 42 All 277. 
18 All L J 241 [Arithmetical error is no ground 
for sotting aside award under Para. 15J. 


(3) Mohamed Mumtaz Ah Khan * 

ed Saadat Ati Khan, 1982 Oudh 293 (296). 9 
udh W N 803: 140 Ind Oas 412. 
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power under this paragraph to interfere with the direction so contained in 
the award. 1 

6. Limitation. —No specific provision is made in the Limitation Act 
for an application to modify or correct an award under this paragraph. The 
ten days period prescribed by Article 158 of the Limitation Act does not 
apply to an application under this paragraph. 1 

In the undermentioned case 2 it has been held that even a formal appli¬ 
cation by a party is not necessary. 

7. Appeal.—By virtue of S. 104, sub-S. (1) 01. (a) an appeal lies 
from an order modifying or correcting an award. 

8. Presidency Small Cause Courts. —An order of a single Judge of 
the Presidency Small Cause Court modifying an award under this paragraph 
is not a decree passed on an award, and an application to the Full Bench 
under S. 38 of the Presidency Small Cause Courts Act is competent. 1 

[S. 519.] The Court may also make such order 
as it thinks fit respecting the costs of the 
arbitration where any question arises respect¬ 
ing such costs and the award contains no 
sufficient provision concerning them. 

Synopsis. 

1. Power of an arbitrator to award costs. 2. Award of costs by the Court. 

1. Power of an arbitrator to award costs. —An arbitrator is em¬ 
powered to deal with the question of costs when it is included in the reference 1 
or where all the questions involved in the suit are referred to him. 2 But 
where only some of the issues arising in the case are the subject of reference 
and the question of costs is not one of them, the arbitrator has no power to 
award costs. 3 If he nevertheless makes an order as to costs the 
award is not invalid if the remainder of the award remains unaffected by the 
order as to costs. In such a case the Court can proceed under Cl. (a) of the 
last paragraph. 4 

As to the remuneration of the arbitrators, see the cases cited below. 5 


P. 13. 

Order as to 
costs of arbi¬ 
tration. 


Note 

(1) Qanesh Singh v. 
Oudh 1 (7): 4 Oudh W 
543: 3 Luck 1 F B. 


6. 

Bhikham Singh, 1928 
N 1085: 107 Ind Cas 


(2) Dharn v. Dildar 
182 (184) Nag; Mohan 
1 Beng L R O 0 144 
Chunder, 2 Ind Jur N 


Khan, (1918) 46 Ind Cas 
Lai v. Kathuram, (1868) 
; Mudoosoodmi v. Koylas 
S 12. 


Note 6. 

(1) Hyder Sahib v. Oiriya Ohettiur, (1913) 19 
Ind Cas 496 (496): 24 Mad L Jour 483: 1913 
Mad W N 338: 13 Mnd L Tim 349; Mamidi Ap- 
payya v. Vedan Venkatasicamy, (1918) 47 Ind 
Cns 597 (598): 8 Mad L W 171: 1918 Mad W 
N 477: 24 Mnd L Tim 102. 

(2) Hyder Saheb v. Giria Ohettiar, (1913) 19 
Ind Cns 496 (496): 24 Mad L Jour 483: 1913 
Mnd W N 338: 13 Mnd L Tim 349. 

Note 8. 

(1) JfumVramj/ Ohetti v. Subharayachari, 1926 
Mnd 878 (879): 24 Mad L W 66: 95 Tnd Cns 
442: 1926 Mad W N 772: 51 Mnd L Jour 498. 

Schedule n, Para. 13—Note 1. 

(1) Barrut Ohunder v. Damgee, Bourke 0. C. 
7 Cor 160. 


H« m n n " r "°' al V ' Ear,n **"<*. 1888 Pun R„ 

(4) J lohendra Xath Das v Mnhi T „/ ir i 

43 I n( ] Q as rjrjQ (772). 27 Cnl T l ***' 

mmmirn 

<192) T 19*°T»!i r y J[ en , t Z aj - 1930 Sin(1 190 

iinrf lif H 23 1 I 0 " 8 . 6 ° 4 j fPees nnf Arming 

art of the award—Award not invalid. But Court 

mny reduce amount]; In the matter of Mr Cyril 

Kirkpatrick 1897 Pun Re No. 22 [Arbitrator £n 

refuse to deliver award until his charges are 

pn.d): Steel v. Roberts, (1881) 6 Cnl 809 (810)* 

8 Cnl L Rep 439 [But the Court has no power 

to sanction an order passed by the arbitrators to 


Para. 12, 
Notes 
6 — 8 . 


Para. 13, 
Note 1. 



3268 


Arbitration 


Sch. 


Para. 13, 
Note 2. 


Para. 14, 
Notes 
1 — 2 . 


2. Award of costs by the Court. —Where the award does not make 
provision for costs it is open to the Court to make an order as to costs under 
this paragraph. 1 In the undermentioned case 2 where all the matters in dis¬ 
pute in a suit were referred to arbitration, and the award did" not deal with 
the question of costs, the High Court of Allahabad has held that the Court 
could not, under this paragraph award costs incurred up to the date of the 
reference but could only award the costs incurred subsequent thereto. 


P. 14. 

Where award 
or matter re¬ 
ferred to arbi¬ 
tration may 
he remitted 


O) 


[S. 520.] The Court may remit the award or 

any matter referred to arbitration to the re¬ 
consideration of the same arbitrator or umpire, 
upon such terms as it thinks fit,— 

where the award has left undetermined any of the 
matters referred to arbitration, 3 or where it de¬ 
termines any matter not referred to arbitration, 4 
unless such matter can be separated without 
affecting the determination of the matters re- 

f * 

where the award is so indefinite as to be incapable 

of execution; 5 • 

where an objection to the legality of the award is 

apparent upon the face of it. 6 

[1877—S. 520; 1859—S. 323.] 

Synopsis. 

Where an objection to the legality 
of the award is apparent upon the 

face of it. 

Remittal of private awards. 

Limitation. 

Appeal. 

Revision. 

Arbitration under other Acts. 


(&) 

(<0 


1. Legislative changes. 

2. Scope of the Paragraph. 

3. Award leaving undetermined any of 

the matters referred to arbitration. 

4. Award determining matter not re¬ 

ferred to arbitration. 

5. “Where the award is so indefinite as 

to be incapable of execution.” 


6 . 


7. 

8 . 

9. 

10 . 

11 . 


Pts. (3) to (5). 


Remittal of award in part. See Note 2, 

1. Legislative Changes:— 

The words “unless such matter can be separated without affecting the e ermi 
ion of the matters referred” in Cl. ( a ) have been newly added. 

2. Scope of the Paragraph.—Paragraph 12, ante, enables the Court 
.o modify or correct an award under certain circumstances. This paragraph 
•mpowers the Court to remit the award to the arbitrator himself for recon- 


vhom a matter has been referred, making the 
nyment of their fees a condition precedent to 
tacit- hearing the reference]. 

Note 2. 

(1) Ram Charan v. Jasoda, 1930 „ 

89 ): 7 Oudh W N 97: 126 Ind Cas 508; Gurdt- 
mm at v. Wadhitmal. (1913) 19 Ind Cas 611 


(611): 6 Sind L R 226 [Court can award arbitra¬ 
tion fees as costs where it is silent]; Wilson v- 
Jagmaunir Das Baldeo Singh, (1919) 52 Ind Cas 
653 (653): 17 All L J 1053 [Omission of Court 
to fix the “fee before preparation" of the decree 
does not prevent the Court from fixing it later J. 

(2) Eira v. Gaya, 1932 All 183 (184 ):'1981 
All L J 1155: 136 Ind Cas 789: 54 All 123. 
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sideration where there are omissions or defects therein which are such as 
cannot be modified or corrected by the Court itself under Paragraph 12. 1 
The Court is, however, confined to the specific grounds mentioned in this 
paragraph and has no power to remit an award on other grounds. 2 

There is a difference of opinion as to whether the Court can remit the 
award in part only and treat the award as to the other part as final. Accord¬ 
ing to the High Court of Allahabad there is no provision in the Code by 
which a portion of an award only may be remitted. 5 “It is impossible to say 
for any person who is not the arbitrator, how the arbitrator proceeded to frame 
his award. It may be that the portion objected to has an intimate connection 
with the portion which is not objected to. The arbitrators, therefore, must be 
given a free hand to recast the award”. 4 The Judicial Commissioner’s 
Court of Sind has held that where an award is bad as to a part only and is 
sent back as to that alone, the arbitrator is functus officio as to 
the good parts and cannot alter his judgment as to them. 5 It is 
submitted, that the former view is correct. When the Court decides to remit 
the award under this paragraph, it is not final 6 and so long as it is not final 
and is in the hands of the arbitrator, it can be altered by him. 6 ' 8 

The Court has a discretion to remit or not to remit an award. 7 Thus, 
where there is any circumstance in the position of the arbitrator such which 
tends to produce a bias in his mind, the Court will in its discretion, refuse 
to remit the award to the arbitrator for reconsideration. 8 

3. Award leaving undetermined any of the matters referred to 
arbitration. —Where the arbitrators have not, in their award, decided any 
matter referred to them, the Court may, under Cl. (a), remit the award for 
reconsideration. 1 “The ground upon which an award which does not dis¬ 
pose of all the matters referred has been held to be invalid appears to be that 


Schedule IX Para. 14—Note 2. 

(1) 3 fohun Kishen v. Bhoobun , (1867) 7 Suth 
W R 406 (406, 407). 

(2) Abdul Rahman v. Far Muhammad , (1881) 
3 All 636 (642): 1881 All W N 34; Badruddin 
Hasan v. Amir Begam, (1912) 13 Ind Cas 520 
(523): 14 Oudh Cas 308; Tallapragada Surya - 
naraina v. Tallapragada Sarabaya, (1911) 9 Ind 
Cas 173 (178): 21 Mad L Jour 263: (1911) 1 
Mad W N 151: 9 Mad L Tim 251 F B (Alleged 
defect in the tribunal which gave the award is 
no ground for remitting it]; Palut Bhagat v. 
Monolntr Bhagut, (1883) 13 Cal L Rep 171 (175) 
(An objection by a party that he did not agree 
to the terms of the reference is not a ground 
under this Para.]; Annamalai v. Ramaswamy, 
(1916) 33 Ind Cas 67 (68): (1916) 1 Mad W N 
203: 19 Mad L Tim 228 [The fact that the obli¬ 
gations imposed under the award have been per¬ 
formed between the date of the award and the 
date of the application to file it. is no ground] ; 
Venusamy Oavaramma v. OhUukuri Pitchamma, 
(1912) 15 Ind Cas 573 (573): 1912 Mad W N 
901 [The passing of a conditional award is no 
ground for a remission under Para. 14]. 

(3) Tarsi Ram v. Basdeo , 1926 All 567 (570): 
96 Ind Cas 531: 24 All L J 705. 

(4) Tarsi Ram v. Basdeo , 1926 All 567 (570): 
24 AD L J 705: 96 Ind Cas 531. 

. (5) Sutumal v. Khudadad, 1929 Sind 164 

<165): 116 Ind Oas 690. 


f 407 > : Tursi Ram v. Basdeo, 1926 A 
56 < (569): 24 AD LJ 705: 96 Ind Cas 53: 


(6 a) Anant Ram Mangat Rai v. Gurditta Mai 
Ram Partap, 1926 Lah 519 (520): 7 Lah 327: 
8 Lnli L Jour 460: 27 Pun L R 541 : 98 Ind Cas 


Compare S. 10 of the English Arbitration Act, 
1889, which runs thus:— 


In all cases of references to arbitration the 
Court or a Judge may from time to time remit 
the matters referred, or any part of them to the 
reconsideration of the arbitrators or umpire ” 

(7) Abdullah Khan v. Ali Mardan Khan, 1931 
Lah 215 (216): 12 Lah L Jour 314: 131 Ind 
Cas 303; Sant Singh v. Jiwan Singh, 1905 Pun 
lie No 41: 63 Pun L R 1905: 70 Pun W R 
1905; Si'a Ram v. Dhani Ram, 1903 Pun Re 
No. 92: 35 Pun L R 1904. 

(8) Firm of Muhammad Ali A Karinji d Sons 
v. C ha rat Singh Bud Singh, 1925 Sind 51 (52): 
80 Ind Cas 586. 


Note 3. 

(1) Sadik Ali .v Imdad Ali, (1881) 3 All 286 
(291, 292); Ilakim Ullah v. Karim Bux, 1925 
All 393 (394): 6 L R All (Civ) 158: 86 Ind 
Cas 788; Qopalchandra Das v. Kshetra Mohun, 
(1918) 46 Ind Cas 195 (196): 22 Cal W N 933 
[Reference authorising to proceed ex parte if a 
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Para. 14, there is an implied condition that it shall do so”. 2 But it is open to the 

Notes parties to waive this condition. 13 Thus, where all the parties agree before the 

3—5. arbitrator that an incomplete award may be made or where they all represent 

that there is no longer and controversy between them upon a particular point, 
the fact that the award is incomplete or silent on such point will not vitiate 
it. 4 An award cannot be said to be incomplete because, in a suit involving a 
number of issues, the arbitrators have not given a decision on each of them. 
It is enough if they give a decision on the whole matter in issue between the 
parties. 5 

4. Award determining matter not referred to arbitration .—It is a 
fundamental principle of the Law of Arbitration that the submission furnishes 
the source and prescribes the limits of the arbitrators’ authority and, that, 
therefore, the award must conform to the submission both in substance and 
in form. 1 Consequently if the award decides matters not within the scope 
of the submission it is void as regards the portion in excess of the submission. 
If such portion is, however, separable from and independent of the remainder 
effect can be given to the rest of the award"* but if the extraneous matters 
cannot be so separated without affecting the determination of the matters 
referred, the Court may remit the award for reconsideration. 2 

5. ‘ ‘ Where the award is so indefinite as to be incapable of exe¬ 
cution”. —An award, to be capable of execution, ought to be certain, so that 
no reasonable doubt can ‘arise’ upon the face of it as to the arbitrators’ 
meaning or as to the nature and extent of the right and duties imposed by it 
upon the parties. 1 The fact that a particular expression used in an award 


party absent—One party absent—Arbitrator’s 
award without evidence—Held he should have 
heard the evidence of the other side and, therefore, 
remitted award under this clause); Ananda Pra - 
sad v. Jogesh Chandra . (1914) 23 Ind Cas 862 
(863) Cal; Janardan v. Sambu Nath , (1892) 16 
Cal 806 (809); Purushotamdas v. Jetabhai Naigi, 
0912) 17 Ind Cas 33 (34): 1912 Mad W N 
1076. See Roj N a rail; v. Juggeaur, (1870) 14 
Suth W R 247 (248); Shadkh Irruttoola v. 

Shaikh Bhikaree , (1870) 14 Suth W R 469 (470): 
b Beng L R 386. 

(2) Makinul Ram Sukat v. Naliq Ram Sukal , 
(1894) 21 Cal 590 (600): 21 Ind App 47: 6 Sar 
P C J 423. 

(3) Makund Ram v. Suliq Ram, (1894) 21 Cal 
590 (600): 21 Ind App 47: 6 Sar P C J 423; 
Janendra Nath Bagchi v. Sures Chunder Roy, 
1928 Pat 7 (10): 6 Pat 556: 109 Ind Cas 821; 
Ramji Ram v. Saliq Ram , (1911) 11 Ind Cas 
481 (493): 14 Cal L Jour 188. 

[But see Alagu Pillai v. Veluchami alias Afari- 
lappa Pillai, 1928 Mad 576 (577): 45 Mad L 
Jour 76: 18 Mad L W 26: 32 Mad L Tim 369: 
1923 Mad W N 331: 74 Ind Cas 609], 

(4) Ilarakh Ram Jani v. Lakahimi Ram Jani, 
1921 All 384 (387): 43 All 108: 60 Ind Cas 
626: 18 All L J 960; Uari Kunwar v. Lakhmi 
Ram Jani, (1916) 35 Ind Cas 833 (836): 38 All 
880: 14 All L J 481; Ananta Lai Pakraai v. 
Jnunadu Sundari Debya, 1930 Cal 255 (257): 
50 Cal L Jour 323: 125 Ind Cas 290 ;iShoshir 
mukhi v. Nobinchand, (1879) 4 Cal L Rep 
(94); Janendra v. Sures Chandra, 1928 I at 7 
(10, 11): 6 Pat 556: 109 Jnd Cas 821. See 


also Ehub Lai v. Bhishambhar Sahai , 1925 All 
103 (106): 22 All L J 919: 5 L R All (Oiv) 
649: 82 Ind Cas 219 [Omission to partition one 
item of property on account of impossibility does 
not vitiate award); Puma Chandra v. Kunja 
Behan, (1918) 46 Ind Cas 477 (478): 28 Cal 
L Jour 275 (Where some of the matters referred 
to have not been decided, the Court cannot allow 
a party without the consent of the other to with¬ 
draw his claim as to those matters]. 

(5) Ohulam Khan v. Muhammad Bassan, (1902) 
29 Cas 167 (186): 29 Ind App 51: 4 Bom L 
R 161: 12 Mad L Jour 77: 6 Cal W N 220: 8 
Sar 154: 25 Pun Re 1902; George v. Tastuin 
Sourly, (1899) 22 Mad 202 (204); Narpat 
Rat v. Devi Dae, (1912) 14 Ind Cas 371 (373): 
13 Pun W R 1911. 

[But see Luchmee Narain v. Pyle, (1879) 
2 N W P H C 150). 


Note 4. 

(1) Narsing Narain v. Ajodhya Prasad, (/***' 
5 Ca! L Jour 110 (113, 114): 16 Oal W N 256. 
3 Ind Cas 118. 

(l-a) Juggobundhu v. Ohand Mohan, (1916) 31 
nd Cub 33 (34): 22 Cal L Jour 237. 

(2) Sec Ramasamy Ohettiar v. Venkatar *nmo 
/er. 1926 Mad 201 (204): 49 Mod L Jour 523 

1 Ind Cos 745; Mt Oordi Bax v. Thakar 
896 Pun Re No. 60; Mama Ram v Ear,a 
am, 1923 Lah 411 (412): 76 Ind Ons 1007. 

Note 6. _ „„„ 

--) Lai Jagroop Singh v. Bankalethwar Rawan, 

34 Ind Cas 365 (856): 3 Oudh h J 
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is capable of more than one interpretation does not show, that it is so inde¬ 
finite as to be incapable of execution. 2 ' Where the arbitrators give the 
method for calculating the amount awarded without specifying the actual 
amount due, the award can be considered as sufficiently certain inasmuch 
as the actual result can be worked out. 3 


6. Where an objection to the legality of the award is apparent upon 
the face of it. —It has been seen in Note 10 to Paragraph 1, ante that 
parties are entitled to submit questions of law as well as questions of fact 
for arbitration and that the arbitrators have jurisdiction to decide the same. 
Where they so decide a question specifically submitted to them for decision, 
but such decision happens to be erroneous in law, it cannot, nevertheless be 
said that there is any error apparent on the face of the award, 1 and the Court 
has no right to sit in judgment over the views of the arbitrator. 2 


Illustration. 


8 sued V and others for a share in the family properties. V contended in defence 
that S was born blind and that, therefore, he was not entitled to any share 
under the Hindu Law. The suit was them referred to arbitration and the 
arbitrators awarded S a life interest in a fourth share of the properties subject- 
to its becoming an absolute interest in case he married. It was held that 
the award was not vitiated by an error of law apparent on the face of the 


award. 3 

But where a question of law is not specifically submitted to the arbitrators 
for decision and they state a wrong legal proposition and base their award on 
the matters referred to them, on such proposition, there is an error of law on 
the face of the award. 4 In Chamsey Bhara and Co., Ltd., v. Jivraj Balloo Spin¬ 
ning and Weaving Co., Ltd. 6 their Lordships of the Privy Council observed as 
follows:—“An error in law on the face of the award means, in their Lordships’ 
view, that you can find in the award or a document actually incorporated thereto, 
as for instance, a note appended by the arbitrator stating the reasons for his 
judgment, some legal proposition which is the basis of the award and which you 

can say is erroneous”. 


(2) Ranghuraj Bahadur v. Rajeswar Bait. 
<1916) 35 Ind Cas 761 (763): 3 Oudh L J 

258. 


(3) Manindra Nath v. Mohanunda Roy. (1912) 
13 Ind Cas 161 (163):* 15 Cal L Jour 360; 
Nathu v. Abdul Ghani. 1930 Lah 22 (23): 119 
Ind Cas 720: 11 Lah L Jour 269. 


Note 6 , ... „ 

(1) Madapalli Venkatasamy v. Madapalli 8uram¬ 
nia, (1918) 45 Ind Cas 644 (645): 34 Mad L Jour 
323: 24 Mud L Tim 60: 8 Mad L W 202: 41 Mad 
1022: 1918 Mad W N 482; Nanak Ohand v. Ram 
Narain. (1878-80) 2 All 181 (187. 191); Firm 

of Madhowram Kardeodu* v. Mitsui Bhutan 
Kaitha Ltd, 1925 Sind 186 (188): 78 Ind Cas 
230: 19 Sind L R 54; Chhab Lai v Parbati, 
(1916) 33 Ind Cas 737 (738): 19 Oudh Cas 
48. See also Mt Sartai Fatima v. Muhammad 
Jawad, 1931 Oudh 6 (7): 7 Oudh W N 109o. 
129 Ind Cas 322: 6 Luck 423. 


(2) Ghulam Khan v. Muhammad Bataan, 
(1902) 29 Col 167 (183): 29 Ind App 51: 4 
Bom L R 161: 12 Mad L Jour 77: 6 Cal W N 
226: 8 Sar 154: 25 Pun Re 1902 P C; Madapalli 
Venkatasamy v. Madapalli Suramma, (1918) 45 
Ind Cas 644 (645): 34 Mad L Jour 323: 24 


Mad L Tim 60: 8 Mad L W 202: 41 Mad 1022: 
1918 Mad W N 482. 

(3) Madapillai Venkataswamy v. Mada- 
/alii Suramma, (1918) 45 Ind Cas 644 (645): 
34 Mad L Jour 323: 24 Mad L Tim 60: 8 Mad 
L W 202: 41 Mad 1022: 1918 Mad W N 482. 

(4) Firm, Madhowram Uardeodas v. Mitsui Bhu- 
*an Kaitha. Ltd, 1925 Sind 186 (188): 78 Iud 
Cas 230: 19 Sind L R 54. 

(5) 1923 P C 66 (69): 44 Mad L Jour 706: 
25 Bom L R 588: 1923 Mad W N 596: 73 Ind 
Cus 436: 38 Cal L Jour 130: 47 Bom 578: 50 
Ind App 324: 28 Cal W N 397: 33 Mad L Tim 
419: 4LRPC99P0 [Reversing: 44 Bom 780]. 
This case has been followed in the following: 
cases:— 

Ram Devi v. Qaneshlal, 1926 All 501 (505): 
24 All L J 480: 95 Ind Cas 416: 48 All 
475; Sreelal Mangtulal v. J F Madan, 1925 Cal 
599 (602): 52 Cal 100: 88 Ind Cas 49; 17 if 
Cliowdhry <£ Co v. Jihan Krishna Ghote and 
Son, 1922 Cal 447 (451, 452): 49 Cal 646: 69 
Ind Cas 995; Vasudeva Iyer v. Sundararaja 
Iyer, 1930 Mad 38 (41): 124 Ind Cas 209: 30 
Mad L W 868; Firm of Mohammadali A. Karimfi 
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Sch. 


Para. 14, 
Note. 6. 


Illustrations. • 

1. A, an arbitrator, states a special case and gets an. opinion of the Court. In 

making the award, he states that opinion and bases his award upon it. The 
appellate Court fiuds that the opinion as given is erroneous. There is an 
error in law on the face of the award which will entitle appellate Court to 
remit the award for reconsideration.^ 

2. A reference was made to arbitrators to divide family properties between a Hiudu 

father and his sons. The eldest son had assisted the father to attain 
success in his business and thus to acquire the property. In consideration of 
that the arbitrators awarded him Rs. 11,000 in excess of his share 
describing it as “ Jyeshta Bluxgarni 1 \ It was held that though the rule of 
“Jyeshta Bliagam ” is obsolete aud illegal, the mere use of the term in the 
award did not make it illegal, when the Court is satisfied that the extra 
amount was really given to the eldest son for services rendered.? 

See also the undermentioned cases 8 as to what is and what is not ille¬ 
gality ax')parent on the face of the award. 

An arithmetical error in the award made by the arbitrator in arriving 
at the sums due by one party to another is not an illegality apparent on the 
face of the award. 9 

It has been already mentioned above that an error of law, in order to 
vitiate an award, must be apparent on the face of the award or some other 
document attached to the award. 9 ' 1 Thus, where a dispute arising out of a 
contract is referred to arbitrators and a reference is made in the award to a 
contention of one party, it does not open the door to seeing first what the con¬ 
tention is and then going to the contract on which the rights of parties 
depends to see if that contention is sound. 10 Similarly, where an award 
makes an allusion to the contract very guardedly and for the purpose only 
of car-marking the origin of the dispute in question, it does not enable a 
party to contend that the contract was incorporated into the award by the 


and Sons v. Char at Singh Budsingh, 1925 Sind 
51 (52): 80 2nd Cas 596; Firm of Madhowram 
Hardendus v. Mitsui Bhutan Euisha, Ltd, 1925 
Sind 186 (188): 19 Sind L R 54: 78 Ind Cm 
230: Dutton Matseg Co v. Jamna Dun Utir- 
pro sad , 1924 Sind 51 (53): 76 Ind Cas 84: 19 
Sind L R 152. See Muhammad Yusuf Hussain v. 
WHayat JIussain, 1929 Oudh 1 (9): 5 Oudh W 
X io01: 113 Ind Cas 785. 


(6) British Westing-house Company v Under- 
•round Electric Railway Company, 1912 A C b'16. 
II L J K B 1132: 107 L T 325: 56 Sol J 734. 

(7) Vasudcva Iyer v. Sundararaja Iyer, 1930 
lad 38 (41): 30 Mad L W 868: 124 Ind Cas 
09; Yuithinathu Iyer v. Sub rumumya Iyer, 1.- 
lad 301 (301, 302): 78 Ind Cas 238. 

(8) Seconder Beg v. Mt Rajee, 1869 Pun Re 
lo 12 [Open disregard by arbitrators of proved 
aw or custom is a good ground for rwmtting t 

iward 1; Ram Kurn v. Zakiral, 1868 Pun Re 
Jn 101 (Award allowing set off founded on 

ragering transaction is illegal 1 ; j/K)* 

. Venkatusamy, ( 1918 ) 47 Ind Coi 597 (599) 

: Mad L W 171: 1918 Mad W N 477. 24 maa 
Tim 102 [Award when presented bore the 

Award given by arbitrators along with some others 


—Comes under Cl. (c)J; Narain v. Kanha, 
1872 Pun Re No. 3 [Plaintiff and one defen' 
lant agreed to reference—Award against an ■ de- 
endants is illegal]; Sarat v. Rajkumar, 1928 
Dal 135 (138): 35 Col L Jour 482: 26 Cal W 
967: 69 Ind Cas 863 [Private award made 
vfter institution of suit is illegal J; Soudamxnx 
?opal Chandra, (1915) 28 Ind Cas 557 (560): 
>1 Cal L Jour 273: 19 Cal W N 948; Mufttm* 
i, ad Ismail Khan v. Fidayatunnissa, 1884 AU 

V N 43 (44); Pachkaur Ram V. Nand Rax, 
[1908) 30 All 505 (507): 5 All L J 658: 1908 

VI W N 228; S and C Nord Linger v. Chandrncu 

L lulchand, 1924 Cal 1051 (1053): 21 Cal W 
J R9 Tn3 CilR 341. 


(9) Riaz-Ud-Din v. Shuja-TJd-Din, 1925 Bah 
86 (86): 78 Ind Cas 1042. 

(9-a) Messrs Beith Stevenson <& Co v. Finn 
of Naroomal Khemchand, 1924 Sind 117 (H)’ 
17 Sind L R 86: 80 Ind Cas 1009. See also 
cases cited in Points (5) and (6*a), supra. 


(10) Champsy Bhara <t Co v. Jivraj BaUoo 
pinning and Weaving Co, Ltd, 1923 P 
39): 44 Mad L Jour 706: 25 Bom L R 588. 
)23 Mad W N 596: 73 Ind Cas 436. 38 Cal 
Jour 130: 47 Bom 578: 50 Ind App 824. 28 
al W N 397: 33 Mad L Tim 419: 4 L K * 
99 P C. 
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reference mentioned above and then to say that the award discloses an error 
in law in construing the terms of the contract. 11 

7. Remittal of private awards— Where an award is made without 
the intervention of a Court and an application is made under Para 20, 
infra to file the award, the Court may, under Para. 21, file the award if no 
such ground as is mentioned in Paras. 14 and 15 is proved. But the fact that 
there are any of the grounds specified in this paragraph does not empower 
the Court to remit the award for reconsideration of the arbitrators, as in the 
case of an award made through the intervention of the Court. 1 Therefore, if 
the award leaves undetermined any of the matters referred to arbitration^ or 
is so indefinite as to be incapable of execution 3 the award is invalid and the 
application under Para. 20 must be dismissed. But where the award deter¬ 
mines any matter not referred to arbitration and such matter can be separated 
without affecting the determination of the matters referred, the whole award 
is not invalid and the decisions on the portions in excess of the authority oi 
the arbitrators can be treated as null and void. 4 

8 Limitation.—Art. 158 of the Limitation Act does not apply to 
proceedings under this paragraph and, therefore, there is no period of limi¬ 
tation for making an application under this paragraph to remit an award for 

the reconsideration of the arbitrators. 1 _____ 


(11) Sallah Muhammad v. Nulhoomul, 1927 
P C 164 (165): 53 Mad L Jour 18: 29 Bora 
L R 1150: 46 Cal L Jour 9: 31 Cal W N, 1027. 
39 Mad L Tim 61: 104 Ind Cas 476 : 54 Ind 
App 427: 21 Sind L R 101: 55 Cal 126 P C. 


Note 7. 

(1) Karam Chand v. Alt Jasodhan, 1927 Lah 

347 (348): 100 Ind Cas 896; Riaz-Ud-Din v. 
Shuju-Ud-Din, 1925 Lah 86 (86): 78 Iml Cas 

1042; Bhagwan Das v. Shiv Diul, (1914) 22 

Ind Cas 811 (814): 92 Pun Re 1913: 109 Pun 
L R 1914; Dandekar v. Dandekars, (1881-82) 

C Bom G63 (668); Jagroop Singh v. Bankatesh- 
wut Ruwan, (1916) 34 Ind Cas 355 (356, 357): 

3 Oudh L Jour 137; i(gu Tok v. Nga Kasim, 
(1912) 14 Ind Cas 978 (978): 5 Bur L Tim 
55. 

(2) Oanesli Narain Singh v. Malid Koer, 

(1911) 10 Ind Cas 450 (453): 13 Cal L Jour 
399; Dandekar v. Dandekars, (1881 1882) 6 

Born 663 (668); Bhagwan Das v. ShiV Duu, 

(1914) 22 Ind Cas 811 (814): 92 Pun Re 1913: 
109 Pun L It 1914; Subrumaniya v. PeUiun, 
(1914) 24 Ind Cus 132 (132): 8 L B R C8: 
7 Bur L Tim 287; Ilari Kunwar v. Luk.tnimi 
Ram, (1916) 35 Ind Cas 833 (836. 837): 38 
All 380: 14 All L J 481. 

(3) Lai Jagroop Singh v. Babu Banktiswar 
Rawan Bahadur Pal Singh, (1916) 34 Ind Cns 
355 (356, 357): 3 Oudh L J 137. 

(4) Buta v. Municipal Committee of Lahore, 
(1902) 29 Cal 854 (869): 7 Cal W N 82: 29 
Ind App 168: 87 Pun Re 1902: 4 Bom I, K 
673: 8 Sar 327 P C; Mohendra Nath v. Afohilla, 
(1918) 43 Ind Cub 770 (771): 27 Cal L Jour 
104; Amir Begam v. Badruddin Hassain, 1914 
P C 105 (106): 36 All 336: 17 Oudh Cas 120: 
12 All L J 537: 16 Bom L R 413: 19 Cal L 
Jour 494: 18 Cal W N 755: 27 Mad L Jour 
181: 16 Mad L Tim 35: 1 Mad L W 1015: 
1914 Mad W N 472: 1 Oudh L J 249: 23 Ind 
Cas 629 P C; Bhim Sen v. Tara Chand, 1932 All 
154 (155): 1931 All L J 1087: 135 Ind Cas 


230; Shyamlal v. Purushotham Das, (*9*U) 68 
Ind Cas 585 (586, 587): 18 All L J 241: 2 U 
P L R (A) 104: 42 All 277; Sabitree Deb i v. 
Promoda Prosad Ohatterjee , (1913) 19 Itid Cas 

941 (943): 21 Cal L Jour 248; Kishenchundra 
v. Ramlal, (1919) 53 Ind Cas 992 (993) Nag: 
Mahomed Khalil v. Abdul Rahim, 192j Pat 810 
(816. 818): 4 Pat 670: 7 Pat L Tim 644: 93 
Ind Cas 261 (1923 Pat 470 and 48 Ind Cas 711 
not followed J ; Md Syed Khan v. Abdul Oafoor, 
(1929) 115 Ind Cas 680: 10 P L T 53: 1929 
Notes 7-e; Kotwmal v. Jeyrandas, 1928 Sind 
144 (146). See Harmukhoy Ram Chuxder v. 
Japan Cotton Trading Co, 1922 Cal 399 (400): 
66 Ind Cas 342: 34 Cal L Jour 253 [If in an 
award the had is not separable from the good, 
the whole is bad) ; Soudamani v. Gopal Chandra, 
(1915) 28 Ind Cas 557 (560): 21 Cal L Jour 
273: 19 Cal W N 948. The following oases are 
not good law in the view of the Privy Council 
ruling in 1914 P C 105 and 29 Cal 854; Mv.staffx 
Khan v. Phulja Bibi, (1905) 27 All 526 (528): 
1905 All W N 86: 2 All L J 416; Allarakha v. 
Jehangur, (1873) 10 Bom II C R 391; Dina- 
bhgndu v. Ohintarnani, (1915) 26 Ind Cas 697 
(698): 19 Cal W N 476; Narsing Narain Singh 
v. Ayodhya Prasad Singh, (1912) 13 Ind Cas 
118 (119): 15 Cal L Jour 110: 16 Cal W N 
256; Ahmed Din Auisul Rahaman v. Atlas 
Trading Co, (1915) 31 Ind Cas 80 (81): 66 
Pun Re 1915: 146 Pun W R 1915; Lola Dhon- 
pat Rai v. Khan Devi, (1914) 23 Ind Cns 422 
(423): 11 Pun W R 1914: 31 Pun L R 1914: 
30 Pun Re 1914; Bhagat Ram v. Paras Ram, 
1907 Pun Re No. 84: 184 Pun L R 1908: 128 
Pun W R 1907; Thiruvengahdathathaiyangar v. 
Vaithinathu Iyer, (1906) 29 Mad 303 (305); 

Jaldhari Rai v. Mahomed Abdul Kabir, 1923 
Pat 470 (473): 1 Pat L R 244: 4 Pat L Tim 
669: 74 Ind Cas 649; Babu Kunj Lai v. Babu 
Benwari Lai, (1918) 48 Ind Cas 711 (715): 4 
Pat L Jour 394; Maung Tin v. Maung Pya, 
1923 Rang 130 (131): 4 U B R 157: 1 Bur L 
Jour 265: 72 Ind Cas 193. 

Note 8, 

(1) Mamidi Appayya v. Yedham Venkata- 
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Para 15. 


Sch. 


9. Appeal—An order remitting 1 or refusing to remit 2 an award 
for the reconsideration of the arbitrators is not appealable. Where an award 
is remitted under this paragraph and the arbitrators refuse to reconsider the 
award, which consequently becomes void under Para. 15, infra and the Court 
ultimately passes a decree on the merits, the legality of the order remitting the 
award may be challenged in an appeal against the decree. 3 See also S. 105, 
Note 6, Pt. 3. But where after remittal, the arbitrators submit a fresh 
award and the Court passes a decree in accordance with the revised award, 
no appeal will lie from such decree on the ground that the order of 
remittal under this paragraph was wrong and that the original award ought 
to have been accepted and acted upon. 4 See also notes to Para. 16, infra. 

10. Revision.—The High Court cannot interfere in revision with an 
order of the Court remitting an award for reconsideration of the arbitrators. 1 

11. Arbitration under other Acts —See Note 6-a to Para. 1. In an 
arbitration proceeding regarding boundary disputes under S. 120 of the 
Bombay Land Revenue Code (V of 1879), the Superintendent of Survey or 
the Boundary Officer is empowered to remit an award for the reconsideration 
of the arbitration committee for any of the causes set forth in this paragraph. 


P. 1 5. [S. 521.] (1) An award remitted under para¬ 

graph 14 becomes void on failure of the arbit- 
Gl aside S award ettiDe rator or umpire to reconsider it. But no award 

shall be set aside except on one of the following 


grounds namely:— 

(a) corruption or misconduct 5 of the arbitrator oi 


umpire; 

( b ) either party having been guilty of fraudulent con¬ 

cealment of any matter which he ought to have 
disclosed, 10 or of wilfully misleading or deceiv¬ 
ing the arbitrator or umpire; 

(c) the award having been made after the issue of an 

order by the Court superseding the arbitration 
and proceeding with the suit or after the ex 
piration of the period allowed by the Court 12 or 
being otherwise invalid. 13 


*«•«» Hit. <1918) 47 Iml Oas 597 (598): 1918 
Mad W X 477: 24 Mad L Tim 102: 8 Mad 1, 
W 171. 

Note 9. 

(1) Abdul Rahman v. Tar Muhammad, 

(1881) 3 All 636 (639): 1881 All W N 34. 

(2) Ananda Prosad v. Jogeah Chandra , 

0 914) 23 Ind Cas 862 (863) Cal; Vemwamx 
(favarama v. Chidukari Pathamma , (1912) 1® 

Tnd Cas 573 (573): 1912 (1) Mnd W N 001: Sree 
Rum v. Deno Bundhoo, (1881) 7 Cal 490 

(493): 9 Cal L R 147. 


(3) George v. Taetian Soury, ( 1899 ) 22 Mad 
202 (204 ); Abdul Rahman v. Tar ^horned, 
(1881) 3 AU 636 (642): 1881 All W N 
[Per Oldfield, J]. 

(4) Subbiah Iyer v fubramani:ya Iv*. 

(1908) 31 Mnd 479 481): 4 Mad L iim « 

18 Mnd L Jour 485; Boland .BM ^ 
Chandra, 1925 Lnh 267 (267). g 93 ; 

77- 6 Lah I, Jour 500: 84 Ind Cas , 
Chohar Singh v. Jeet Singh, 1870 Pun 

14 F B Note 10 - i aaiii All W 

(1) Lalchand v. Sishori Das, (1888) 

N 123 (123). 
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(2) Where an award becomes void or is set aside under 
clause (1), the Court shall make an order superseding the 
arbitration and in such case shall proceed with the suit. 

[1877—S. 521; 1859—S. 324.] 


Synopsis. 

1. Legislative changes. 

2. Procedure in enquiry under this Para¬ 

graph. 

3. Refusal to reconsider award remitted. 

4. Grounds for setting aside award. 

5. “Corruption or misconduct.” 

6. Acts amounting to mis¬ 

conduct. 

7. Acquiescence in acts 

amounting to misconduct. 

8. Acts not amounting to 

misconduct. 


9. Evidence of arbitrator. 

10. “Fraudulent concealment of any 

matter which he ought to have 
disclosed.” 

11. Award made after order super¬ 

seding arbitration. 

12. Award made after the expiry of 

the period allowed by the 
Court. 

13. “Being otherwise invalid.” 

14. Appeal. 

15. Revision. 


Para. 15, 
Notes 

1—3. 


Appeal from decree based on award. See Limitation for application to set aside 

Notes to Para. 16, infra. award. See Notes to Para. 16, infra. 

1. Legislative changes. — 

1. The words “and no award shall be valid unless made within the period allowed 

by the Court” which occurred at the end of S. 521 of the old Code have 

been omitted and the words “or after the expiration of the period allowed 

by the Court or being otherwise invalid” have been newly added at 
the end of Cl. (c) of sub-S. (1). See Notes 12 and 13, infra. 

2. Sub-section (2) is new. 

2. Procedure in enquiry under this paragraph . —Where an appli¬ 
cation is made to set aside an award on any of the grounds mentioned in this 
paiagraph, the Court is bound to allow the applicant an opportunity to pro¬ 
duce evidence to substantiate his objections 1 and to enquire into the allegations 
made by him. 2 The burden of proving such allegations is on the person 
seeking to have the award set aside. 3 

A party in whose favour an award has been passed cannot object thereto 
on the ground that the arbitrators exceeded their jurisdiction. 4 

3. Refusal to reconsider award remitted.— If an award has been 
remitted to the arbitrators for their reconsideration under Para. 14, ante and 
the arbitrators decline to submit a fresh award, the award becomes void and 


Schedule n, Para. 16—Note 2. 

(1) Eila Ram v. Mukund Rai, (1912) 15 Ind 
Cas 57 (59): 229 Pun W R 1912: 1 Pun L R 
1913; Rizam-Ud-Din v. Ghulam Ahmad, (1909) 4 
Ind Cas 553 (554): 53 Pun L It 1909: 64 Pun 
W R 1909. 

(2) Secundrr Beg v. J/< Rajee, (1869) Pun Re 
No. 12; Senuk Kachee v. Oree Doobey, (1870) 
2 N. W. P n C 241. 

(3) Amir Beyam v. Badr-ud-din, 1914 P O 
105 (107): 19 Cal L Jour 494: 36 All 336: 17 


Oudli Cas 120: 12 All L J 537: 16 Bom L R 
413: 18 Cal W N 755: 27 Mud L Jour 181- 16 

w nd v L ^,o ,m , 3 ^ : A * Iad T L W 1015 : 1914 Mad 

S JVI? : , 0u i h , L J 249: 23 Ind Cas 625; 
(tobind Singh v. Bhxrgunath Singh, 1924 All 788 

(789): 46 All 686: 22 All L J 676: 5 L R A 

iv 465: 82 Ind Cas 1G; Firm, Sitaram Nathimal 

Ghandra Da *> (1921) 64 Ind Cas 
70G : 3 U P L R (A) 60; Ramchand Qurdas • 

!?'- G " rd “"”ial t (1919) 53 Ind Cas 

•*3i (337): 13 Sind L R 75. 

(4) Bhagwatibni v. Bhagwandan. 1927 Sind 
206 (208): 102 Ind Cas 277. 
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Para- 15, Court has no alternative but to try the ease itself. 1 It is not necessary in 

Notes such a case for the Court to find corruption or misconduct. 2 But where the 
3 6. arbitrators after remittal reconsider the matter to the best of their ability and 

come to the same conclusion, the award does not become void. 3 

4. Grounds for setting aside award. —An award can be set aside 
only on one or more of the grounds mentioned in this paragraph. 1 Therefore 
a provision in the agreement of reference that any of the parties might object 
to the award on any account is ultra vires and contrary to the procedure pre¬ 
scribed by this paragraph. 2 

As to the several grounds on which an award may be set aside see 
Notes 5 to 13, infra. 

5. “Corruption or misconduct”. —The word “Misconduct” when 
applied to the proceedings of arbitrators does not necessarily imply moral 
turpitude; it is used in the sense of breach or neglect of such duties and res¬ 
ponsibilities as devolve on the arbitrators acting judicially and as 
Hie Courts of Justice expect from them before allowing finality to their 
awards. 1 In other words it comprehends action on the part of the arbitrator 
which, upon the face of it, is opposed to all rational and reasonable principles 
that should govern the procedure of any person who is called upon to decide 
questions in difference referred to him by the parties. 2 

The word “corruption” necessarily implies misconduct; but “miscon¬ 
duct” does not of necessity imply conniption. Thus an award may be set 
aside on the ground of misconduct which does not amount to corruption. 3 

Where it is proved that an arbitrator has been guilty of misconduct, 
it is not necessary to prove prejudice in order that the award may be set 
aside; but the irregularity may be cured by waiver. 4 

6. Acts amounting to misconduct.—We now proceed to discuss 
some instances of misconduct justifying the setting aside of an award under 
clause (a) of this paragraph:— 

(1) Where more than one arbitrator is appointed, the presence of all 
of them at all meetings and, above all, at the last meeting when 
the final act of arbitration is done, is essential to the validity 


Note 3. 

(1) Jonardun v. Sambliu Nath, (1889) 16 Cal 
806 (808. 810); Deb Narain v. Rajmonee. (1865) 
3 Suth W R 168 (169); Sujan Rai v. Jhabha, 
(1893) All W N 45 (45). 

(2) Moh xn Kishen v. lihoobun Shyam, (1867) 
7 Suth W R 406 (407). 

(3) Lalti Dai v. Baldro Sahi Sahai. 1881 AH 
W N 25 (26). 

Note 4. 

(1) Muhammad Sheikh v. Kankinarah tC- Co, 
Ltd, 1924 Cal 665 (666): 28 Cal W N 634: 81 
3 ltd Cos 574. 

(2) Shudiram Mahto v. Ohandi Oharan, 
(1916) 35 I ml Cos 358 (361): 1 Pat L Jour 
306: 2 Pat L W 377. 


Note 5. 

(1) Oanga Sahai v. Lakhraj, (1887) 9 AU 
(266); Thammiruju v. Bapirajhi, (1889) 

Mini 113 (113); Bhoffi Lai v. Chimanlal, 

928 Bom 49 (50): 52 Bom 116: 30 Bom u 
t 92: 107 Ind Cas 707; Yusuf Khan v. RvyaaM 
1 U, 1926 Oudh 307 (309): 3 Oudh W N 279 : 93 
nd Cas 446: 13 Oudh L J 224: 1 Luck 139. 

(2) Deoki Nandan v. Raj Kumar, (1889) All 

P XT 194 ( 1 25). 


(3) Kalieharan Sirdar v. 
Chowdhury, (1903) 30 Cal 
W N 545. 


»Sarat Ohunder 
397 (400): 7 Cal 


(4) Alagappa Chettiar v. ( 7 /t.damftaram Chen 
ir , 1931 Mad 619 (621): 1931 Mad W N 
U: 133 Ind Cas 522: 34 Mad L W 507. 
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of the award. Therefore the absence of some of the arbitrators 
at some of the meetings is misconduct within the meaning of 
this paragraph. 1 The reason is that in such cases the parties 
intend that all the persons to whom the reference is made shall 
meet and discuss together all the matters referred and that the 
award should be the result of their united deliberations. This 
conference and deliberation in the presence of all the arbi¬ 
trators are the very essence of the arbitration and the sole 
reason why the award is made binding. The facts that the agree¬ 
ment of reference provided for a valid award by the majority 
of the arbitrators and that a majority of them were present at 
all the meetings will not make the award valid. 2 Similarly 
where a reference was made to three persons and the award pur¬ 
ported to be made by four persons, it was set aside on the ground 
that the association of the fourth person might have influenced 
the decision of the others. 3 The absence of an arbitrator at 
some of the meetings does not, however, amount to misconduct 
if the act done at such meetings is not of a judicial nature, 
but merely ministerial in its character. 4 

As to the validity of an award made by a majority of arbitrators, see 
Note 2 to Para. 4. 

(2) “If irregularities in procedure can be proved which would 
amount to no proper hearing of the matters in dispute there 
would be misconduct sufficient to vitiate the award without 
any imputation on the honesty or impartiality of the arbi¬ 
trator”. 6 


Note 6. 

(1) Hand, Ram v. Fakir Ohand, (1885) 7 All 
523 (528): 1885 All W N 139; Thammiraja 

v. Bapiraja, (1889) 12 Mad 113 (114); Mamidi 
Appayya v. Yedan Yenkatasu'ami, (1918) 47 
Ind Cas 597 (598): 8 Mad L W 171: 1918 Mad 
W N 477: 24 Mad L Tim 102; Abu Uamid v. 
Oolam, (1917) 40 Ind Cas 422 (423): 22 Cal W 
N 301: 25 Cal L Jour 396; Benode v. Pran 
Chandra, (1911) 11 Ind Cas 898 (899): 14 Cal 
L Jour 143; Nadiar Chand v. Gobind Chandar, 
(1905) 2 Cal L Jour 61 (64); Ram Narain v. Bui) 
Nath, (1902) 29 Cal 36 (38,40); Ram Guttee 

v Thaknor Doss, (1874) 22 Suth W R 418 (419); 
Rash Belturee v. Doorgabur, (1890) 14 Suth W 
R 211 (212); Sreenatli v. Raj Chunder, (1867) 
8 Suth W R 171 (172); Ganda Mai v. Fatteh AH 
Shah, (1882) Pun Re No. 55; Pmulit Sankata 
Prasad v. Jagannath, 1922 Oudh 276 (277): 9 
Oudh L J 410: 26 Oudh Cas 1: 69 Ind Cas 714; 
Lekha Singh v. Bodil Singh, (1915) 30 Ind Cas 
384 (385): 2 Oudh L J 365; Ch Tlar/ml Singh 
v. Ch Amir Singh, (1898) 1 Oudh Cas 181 (182); 
Babu Lai v. Badri Lai, (1919) 49 Ind Cas 522 
(526) Pat. See Hanphool v. Sahi Ram. (1918) 43 
Ind Cos 154 (155) All [All arbitrators acting— 
Failure of one to sign does not make award 
invalid]; Abdul Rahman v. Shaliabuddin, (1920) 
55 Ind Cos 983 (888): 1 Lah 481: 1920 Pun 
W R 85 [Award not signed at same time on the 
same day by all the arbitrators—It is not invalid 1; 
Debendranath v. Abhoy Charan. (1883) 9 Cal 
905 (907): 12 Cal Rep 525 [2 out of 5 arbitrators 
censed with consent of parties—Award valid]; 


Thudomal v. Menghraj, 1930 Sind 190 (192): 
123 Ind Cas 694 [Both arbitrators pleaders— 
One appearing for another in other cases—Award 
valid]. 

t ( 2 o n J Iamid v> Sartvar, (1917) 40 

l nd C 2L 422 J 4 . 23): 22 Cal w N 301: 25 Cal L 
foo!! D 96 ’ She,kh Abdulla V. M V R s Firm 
1924 Rang 153 (154): 2 Bur L Jour 229- 77 
Ind Cas 866; Kalicharan Pande v. Gupta Nath 
Mxsra, (1918) 45 Ind Cas 34 (35): 1G 7 All L J 

(3) Phiran v. Bnhoran t (1875) 7 N W P 367. 

x» j 4 L/f Int " ,atler °f ,,te Arbitration Art, 1924 
, 2 ' 4 < 277): - 17 Mad L W 648: 75 Ind Cas 
h-O [Received written statement and documents— 
Held award not bad]; Brojendra Kumar Pal v. 

LrZ a <.nl iandra Pal - 1931 Cal 53 (54): 34 Cal 

J N ® 8 . 9: 129 I nd Cas 428 : 58 Cal 269; Manin- 

' N ( f r h , , v ■.?°Jt a . n !! n i a R °y< (If 12) 13 Ind Cas 

l J K-i, H al ? JoUr 360 : yeeranasi Raman - 

181 mm \ To I'r (1921 > 60 Ind Cas 

181 ( 182 ): 12 Mad L W 505. 

dw iT Ite Odm v. Syed Baduruddin Hu- 
^\I 914 P C 105 (107): 36 All 336: 17 Oudh 
Cas 120: 12 All L J 537: 16 Bom L R 413: 19 
Cal L Jour 494: 18 Cal W N 755: 27 Mad L 
•Tour 181: 16 Mad L Tim 35: 1 Mad L W 1015- 
1914 Mad W N 472: 1 Oudh L J 249- 23 
Ind Cas 625; Tyebhai Esubhai Thanawalla v 
Abdul TIussrin Tyebatty, 1924 Bom 149 (149)- 
25 Bom L R 392: 85 Ind Cas 424 ’ ’ 


Para. 15, 
Note 6. 
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(3) The ordinary rule is that an enquiry before the arbitrator is 

assimilated as near as may be to the proceedings on a trial in 
the Courts. Therefore if the parties are not given notice of 
any meeting at which they should appear and represent their 
case or are not given a fair and reasonable opportunity to 
prove their case that would amount to misconduct on the part 
of the arbitrators. 6 But the omission to give notice of a meet¬ 
ing to a party who had, prior to such meeting, 
notified to the arbitrator his withdrawal from the submission, 
does not invalidate the award. 7 The arbitrators can make 
an ex parte award if the parties do not attend the hearing 
after receipt of sufficient notice. 8 

(4) The refusal of an arbitrator to examine witnesses produced by 

either party is misconduct within the meaning of this para¬ 
graph. 9 In order to impeach an award on this ground it must 
be shown that a witness was distinctly tendered to the arbi¬ 
trator. 10 But it is not misconduct to refuse to admit evidence 
which was unnecessary and which would not have in any way 
helped or affected the decision. 11 

(5) An arbitrator ought not to hear or receive evidence, oral or 

documentary, from one side in the absence of the other. 12 It 
has, however, been held by the High Court of Madras that 
there is no misconduct where an opportunity was given to the 


(6) Tyebbhai Essubhai v. Abdul Hussain, 1924 
tom 149 (149): 25 Bom L R 392: 85 Ind Gas 
24; Deoki Nandan v. Raj Kumar , (1889) All vV 

r 124 (125) [Award without taking evidence and 
r ithout giving opportunity to a party to prove 
is case—Held amounts to misconduct] ; TuNi- 
ionii v. Sudevi, (1899) 3 Cal W N 361 (363': 
:aram Chand v. Mt Jasodhan, 1927 Lah ”47 
348): 100 Ind Cas 896: Raja Ram Punumchand 
. Jugal Kishore Ram Richpal, (1922) 65 Ind 
ns 577 (578) Lah; Ayyammat v. Naranapna 

'aick, 1927 Mad W N 917; Firm of Dhanannjh 
. Firm of Ram CJhand, 1924 Sind 27 (28, 

9): 17 Sind L R 172: 83 Ind Cas 543; Loins 
trey fits d. Co v. Purshottum Das Naram Das. 
1920) 56 Ind Cas 325 (328): 47 Cal 29. See 
,akshmi Narayana Tanlri v. Ramachandra 7 an- 
ri, (1918) 45 Ind Cas 763 (764, 767): 34 Mad 
, Jour 71: 23 Mad L Tim 89 (In the case 
f a minor arbitrator cannot protect minor s 
ntcrest bv removing a defaulting guardian, but 
hould adjourn proceedings for securing ptooer 
epresentntion of minor 1 : Mohendra Nath • 
rnhilal. (1918) 43 Ind Cas 770 (771):. 27 Cal 
, Jour 104 [Oral notice is sufficient] . /wm 
lamodaraji v. Joshi Ram Nath, (1916) 33 Ind 
las 467 (472) All [Absence of notice of a meet 
ig at which no evidence is taken and no argu- 

lents heard does not v ' t '"* e n on ! 

>eddi v. Krishna Redd,. 1927 Mad 1010 (1011). 

0f> Ind Cas 331 [Reference implying that no 

nrther evidence is to bo produced—Absence "I 

otico by arbitrators that they were prepared <« 

eeeive evidence does not render award invalid]. 

(7) Suhraya Prathu v. Manjunath Bhakta 
1906) 29 Mad 44 (45): Nga Hla Gyaw • 1 { l 
r « Po. (1915) 27 Ind Cas 31 (33): ( 1 -’ , * ) .. 
I B R 26: 7 Bur L Tim 279; Joshi Bamo.lan 

. Joshi Ram Nath. ( 1916 ) 33 Ind Cas 467 (472 
ill. See also Nathu Mat v. Mulxamad Shaft, (191*> 
!9 Ind Cas 349 (352): 1917 Pun Re No. 12 
Notice giving date already past—Party repudiat¬ 


ing arbitrator’s authority—He cannot object to 
award). 

(8) J M Lang v. Messrs Boll and Moss, (1915) 
27 Ind Cas 526 (526): 8 Sind L R ld>. 

(9) Rughoobar v. Naina Koer, (1883) 1* Jj 1 
L Rep 564 (566); Pir Baksh y. Nihal Singh, 

(1889) Pun Re No. 58. 

(10) Manindra Nath v L ££ 

(1912) 13 Ind Cas 161 (l? 5 } * J A Ca8 

360; Ma Sein Mya v. Swamx, (1917) ™ 

807 (809) Rang. 

(11) Louis Dreyfus <£ Co v. Araromal, (1JJ*) 
4 Ind Cas 1151 (1152): 3 Sind L R 

dra Nata Das v. Abdul Hafcim ZAan (1917) 3 
Ind Cas 767 (768, 769) Cal [Arbitrator ®an 

decline to summon witnesses in the exercise 
his discretion). 

(12) Cur set ji v. Crowder, (1894) 18 Bom 299 
(311, 312); Ramaswami Ayyar and Sons ' 
Subbier and Brothers, 1926 Mad 1158 (1158). 
24 Mad L W 482: 97 Ind Cas 478; 

Nehal Chand v. Kankinarah & Co, Ltd, 1921 v*; 
G57 (659): 34 Cal L Jour 39: 66 Ind Obb aw, 
Sitaram National v. SushU Chandra Das, 

64 Ind Cas 706 (708): 3 U P L R A1) 60 • 
Joshi Damodraji v. Joshi Ram Nath, (19io) 

Ind Cas 467 (472) All; OangaSahai x. LakhrV 
Singh. (1887) 9 All 253 (264, 265); Ganesh Naram 
v. Malida Koer, (1911) 10 Ind Cas 450 (452). 
13 Cal L Jour 399; Abdul Hamtd x 
Afzal, 1927 Lah 425 (426): 8 Lah 329: 101 Ind 
Cas 153: 9 Lah L Jour■ 218: 28 Pun L R ‘-5 
Muhammad A fzal v. Abdul■ Bamd. lMo 
570 (571): 7 Lah L Jour 463: 88 Ind Cas 
26 Pun L R 706; Velhi Cloth and General 
Co v. Kidari Per shad, 1921 Lah 396 (397) .1 
Pun L R 22: 64 Ind Cas 863; Sobharam x- 
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other side of meeting and answering such evidence. 12 '* Simi¬ 
larly if the arbitrator takes evidence in the absence of the 
parties with their consent 13 or where one of the parties deliber¬ 
ately absents himself from the hearing 14 the award made there¬ 
after is not bad for misconduct. 

(6) It is misconduct on the part of an arbitrator when he examines 

no witnesses where the nature of the dispute is such that it 
could not be determined without evidence. 15 

(7) An arbitrator who makes private inquiries and bases his award 

on such information which the parties had no opportunity to 
check, is guilty of legal misconduct. 18 But where the parties 
agree to be bound by the decision of an arbitrator in whatso¬ 
ever manner he might see fit to arrive thereat, the award will 
not be bad if based on private enquiries of the arbitrator. 17 

(8) Ordinarily, an arbitrator has no right to decide a matter referred 

to him on his personal knowledge and an award based on such 
knowledge cannot be maintained. 18 But where the submission 
to arbitration gives him power to decide a case upon his own 
personal knowledge 10 or where a particular arbitrator has been 


Ram Das, 1907 Pun Re No. 66: 1908 Pun L R 
159: 1907 Pun W R 148; Venkatasub’oayya v. 
Venkataramanayya, 1930 Mad 646 (647, 643): 
126 Ind Can 735; Dital v. Dhanrajmal, 192 r > Sind 
287 (288): 93 Ind Cas 840; James Fmluy d'■ Co 
v. Oudayal Pahlajraj, 1924 Sind 91 (95)- 17 Kind 
L R 93: 76 Ind Cas 660 (Documents and corres¬ 
pondence read in the absence of one ptrty no 
misconduct]; Alagappa v. Chidambara, 1931 Mad 
619 (621): 1931 Mad W N 451: 133 Ind Cas 
522: 34 Mad L W 507. 

(12-a) Ramasami v. Subbier, 1926 Mad 1158 
(1158): 24 Mad L W 482: 97 Ind Cas 478. 

(13) Uemchand Eundu v. Jnanendra Chandra, 
1926 Cal 116 (118): 90 Ind Cas 624; Dial Chand 
v. Khuda Baksh, (1910) 6 Ind Cas 963 (9641 
1910 Pun W R 73. See also Yenkatasubbayya y. 
Venkataramanayya, 1930 Mad 646 (648): 126 Ind 
Cas 735. 

(14) Uaridas Dutta v. Baidya Nath Chose, 
(1917) 40 Ind Cas 646 (647): 21 Cal W N 895; 
Joshi Damodarji v. Joshi Ram Nath, (1916) 33 
Ind Cas 467 (472) All. 

(15) Ram Chand v. Buta Ram, 1931 Lah 65 
(05): 130 Tml Cas 833; Ma Sat Kyi v. Maung Tun 
Oyi, (1897-1901) 2 U B R 4. 

(16) Daya Kishen v. Dharam Dus, (1907) 4 
All L J 159 (159): 1907 All W N 75; Oanga 
Sahai v. Baldeo Singh, 1922 All 64 (65): 20 
All L J 117: 65 Ind Cas 779; Qanesh Narain 
Singh v. Malida Eoer, (1911) 10 Ind Cas 450 (452): 
18 Cal L Jour 399- Kanhye Chand v. Ram 
Chander, (1875) 24 Sutb W R 81 (82); Ram 
Chandra v. Ilans Rom, 1931 Lab 111 (112): 
131 Ind Cbr 220; Neba Rum v. Khota Ram, 
1928 Lah 550 (550): 110 Ind Cas 833; Kanhai- 
ya Lai y. Khairati Lai, (1919) 49 Ind Cns 303 
(304): 1919 Pun W R 9; Ram Chand v. Buta 
Ram, 1931 Lah 65 (65): 130 Ind Cas 833: 
Abdul Ilalim v. Ismail Momin, 1925 Put 465 
(466): 3 Pat L R (Civ) 59: 86 Ind Cns 773: 
6 Pat L Tim 644; Jagat Hari Bepin Behari 


Poddar v. Moran d Co, (1915) 26 Ind Cas 

73 (76) Cal [An arbitrator acts illegally in not 
disclosing to the parties the documents on which 
he acts]. See Sheik Mohidin Sahib y. Rama- 
swami Chetti, 1921 Mod 271 (272): 41 Mad L 
Jour 276: 14 Mad L W 394: 1921 Mad W N 
509: 65 Ind Cns 676 [Such knowledge communi¬ 
cated to co-arbitrators in the presence of parties 
—Award is valid]; Budlii Ram v. Chandu, 1922 
Lah 480 (480): 67 Ind Cas 866 [Inquiry made 
in the presence of parties—Is not objection¬ 
able] ; Mg Shwe Hpu v. U Min Nyun, 1925 
Rang 383 (384),; 3 Rang 387: 91 Ind Cas 659 
[Arbitrators not acting upon such knowledge— 
Award is not vitiated]. 

(17) .27a/i Husain Baksh v. Firm of Lachman 
Das Mathura Das, 1922 All 69 (69): 20 All L 
J 125: 64 Ind Cas 934; Chandrika Datt Ram 
Panday v. Shyam Lai, 1926 Oudh 383 (384) : 
3 Oudh W N 397: 94 Ind Cas 162: 29 Oudli 
Cas 258: 13 Oudh L J 504. See Chintalapudi 
Sanyasi v. Chintalapudi Yenkatarao, 1923 Mad 
301 (302, 304): 17 Mad L W 71: 1923 Mad 
W N 7: 32 Mad L Tim 32: 44 Mad L Jour 
263: 73 Tnd Cas 470: 47 Mad 30 [But gunrd- 
inn of a minor cannot so agree, though an adult 
can do so]. 

(18) Lack mi A 'a ruin v. Sheo Nath Pandey, 
(1920) 54 Ind Cas 443 (444): 42 All 185: 
18 All L J 78: 1 U P L R (H C) 177; 
Go pula n v. Suryanarayanu, 1926 Mad 752 (754): 
50 Mad L Jour 514: 23 Mad L W 681: 1926 
Mad W N 445: 95 Ind Cns 740; R Palavesam 
Chettiar v. Naruyana Ayyar. 1925 Mad 1086 
(1087): 49 Mad L Jour 115: 1925 Mad W N 
503: 88 Ind Cas 660: Bari Balm v. Praia p 
Singh, (1920) 57 Ind Cns 604 (605) Nag. 

(19) R Palavesam Chettiar v. Naruyana Ayyar 
1925 Mad 1086 (1086. 1087): 49 Mad L Jour 
115: 1925 Mad W N 503: 88 Ind Cas 660; 
Lachmi Narain v. Sheo Nath Pandey, (1920) 
54 Ind Cas 443 (444): 42 All 185: 18 All L 
J 78: 1 U P L R (HO) 177; Ram Lai Ashrafi 


Para. 15, 
Note 6. 
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selected only because of his personal knowledge of the matters 
in dispute, 20 it is not misconduct on the part of the arbitrator 
to import into the consideration of the case his own personal 
knowledge. 


(9) An arbitrator has no authority to delegate his functions to a 
stranger 21 except the performance of acts of a merely minis¬ 
terial character. 5 * 2 


It is difficult to prescribe in general terms the precise length to which 
an arbitrator may go in seeking outside advice upon matters 
of law. Where he merely takes advice upon the general rules 
of law bearing upon the case and does not leave to an outsider 
the burden of deciding any issue in the case instead of exercising 
his own judgment thereon, it cannot be said that the award is 
vitiated by misconduct. 23 In such cases “it would be prudent 
and discreet for arbitrators when they desire to put themselves 
on the best footing of information as to matters of law, to ask 
all the parties to be present when they communicate with any 
gentleman whom they may see upon that subject”. 24 

(10) Where an arbitrator is indebted to one of the parties at the time 
of reference or becomes indebted after the reference 25 or has 
a personal interest in the subject-matter of the dispute 26 or 
where he has come to know of the facts of the case in the 
capacity of an advisor of one of the parties 27 and where such 
fact is not disclosed to the other party the award is vitiated by 
misconduct. But a pleader is not incompetent to be an arbi¬ 
trator simply because he was engaged by one of the parties as 
his pleader on some former occasions. 26 _ 


it’ v. Mahudeo Prasad, 1925 Oudh 741 (742): 

) Ind Cas 832; Gudipoodi Subbagga v. Kota- 
iHi Seshayua. 1928 Mad 48 (50, 52): 105 Ind 
as 105 (Guardian of a minor can consent to 
•bitrator’s decision on personal knowledge). 

(20) Daulatsing Bapusingh Raul v. Ratna 
nandsingh, 1926 Bom 527 (529): 28 Bom L 

98G: 97 Ind Cas 673; Polipillai v. .Lrnmanna, 
>29 Mnd 144 (145): 114 Ind Cas 367 [Arbitra- 
rs selected on account of personal knowledge 
sed it. only in understanding and appreciating 
•idence—Held award not bad). Sec « rojendra 
umar Pal v. Puma Chandra Pal 1931 Cal 53 
>7): 34 Cal W N <589: 129 Ind Cas 428. 68 
:il 269; Ruttonseg Rowji v. Bombay Vrnted 

pinning Manufacturing Co, Ltd <1917) 37 Ind 
as 271 (275): 41 Bom 518: 18 Bom h R o32. 

(21) j'uggobund v. (’hand Mohan. (1915) 31 
id Cas 33 (34): 22 Cal L Jour 237. .See <?«»- 
■ament of Bombay v. Esupah SaMhai, <1910) 

Ind Cas 621 (621): 34 Bom 618: 12 Bom L 
34 [Arbitrator examining a witness who was 
Uod to estimate and evaluate—Held no delepa 
on of authority 1. 

(22) But a v. Municipal Commit les 

1902) 29 Cal 854 (867): 29 ^d App 168. 
f.02 Pun Be No. 87:: 7 Cal W N 821 4 Bom 
R 673: 8 Snr 327 PC- Mumcpnl Committee of 
ahorc v. Buta. (1899) Pun Re No. 65 [Affirmed 
, 29 Cal 854 P C on appeal). 


(23) Louis Drefus <£ Co v. 

1931 P C 289 (293): 8 Oudh W , 1 10 . 6 .f T 3 j 
Cal W N 1287: 58 Ind App 381: 193 1 ; 11 L „ J 
1116: 33 Bom L R 1536: 54 C»1 L J ° 3 ' 

61 Mad L Jour 623: 34 Mad L W .. 67d = ^ 4 1 Jo5 
Cos 1080 PC; A bdul Hakim v. Ismail Momin 
Pat 465 (466): 3 Pat L B (Civ) 59 • 

Cas 773: 6 Pat L Tim 544: Buta v. Uuniap# 
Committee of Lahore, (1902) 29 Cal 854 (867)^ 
29 Ind App 168: 1902 Pun Bo No 87: 7 Cab W ft 
82: 4 Bom L R 673: 8 Snr 327 P C. 

(24) Buta v. Municipal Committee of Lahore, 

(1902) *>9 Cal 854 (867): 29 Ind App 
S 2 k» Re No 87? 7 Col W N 82: 4 Bom 

L B 673: 8 Sar 327 P O. 

(25) Mahomed v. Hakiman, (1902) 29 Cal 278 
(282): 6 Cal W N 235. 

(26) Co-operative Hindustan Bank.L'd- v. 
Bhola Nath. ( 1913) 31 Ind Cas 597 (600). 19 
Cal W N 165. 

(27) Mad ho Mai Kishore Chand v. <? ur ' Z ' n . Z 

B.S. S», (1821) 63 Ind Cn S 

Lab: Mating Lu Gyi v Maung Lu Ngioe, (1 
2 U B R 13. 

(28) JWonrfr. KM »»;■/*« Baiim.Khm. 
(1917) 39 Ind Cas 767 (768) Cal. 
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(11) The reason is that it is the duty of the arbitrator to see that the p ara# jg, 

proceedings are conducted with reasonable diligence and Notes * 

not doing so is a failure in his ordinary duties as an arbitrator. 6—7. 

Where an award is made after a delay of five years, it will 
amount to misconduct unless the delay is properly explained. 20 
But where delay in making an award is caused by the 
voluntary absence of one of the parties that party cannot 
impugn the validity of the award on the ground of delay. 80 

(12) Where the decision of an arbitrator is perverse, it amounts to 

misconduct on the part of the arbitrator. 31 

(13) Where one of the arbitrators is guilty of misconduct in having 

accepted an illegal gratification from one of the parties, the 
award ought to be set aside in its entirety, inasmuch as it is 
difficult to say how far the other arbitrators were influenced 
by the biassed and interested opinion of one of them. 32 

See also Note 8, infra, and the undermentioned cases. 83 

7. Acquiescence in acts amounting to misconduct. r—The principles 
mentioned in Note 6, ante in relation to the various instances of misconduct 
must be understood subject to the qualification that the parties may agree 
that a reference may be conducted in a particular way. 1 It is also well settled 
1 hat an objection to the irregular or improper conduct of an arbitrator may be 
waived by the parties either expressly or by their conduct provided the party 
waiving it has full knowledge of the defect. 2 This is based on the principle 


(29) Bhoffilal v. Chimanlal, 1928 Bom 49 (50): 
52 Bom 116: 30 Bom L R 92: 10 7 Ind Cas 707. 
See Jnnki Das v. Tika Ram, (1912) 13 Ind Cas 
48 (49) All [Delay waived by parties objecting]; 
Wali Muhammad v. Sohara, (1875) Pun Re No. 
41 [Delay owing merely to inattention and failure 
to attend on 2 or 3 successive occasions—No mis¬ 
conduct]. 

(30) Run) Lai v. Banwari Lai, (1918) 48 Ind 
Cas 711 (714): 4 Pat L Jour 394. 

(31) Nga Tok v. Nga Kasim, (1912) 14 Ind 
Cas 978 (979): 5 Bur L Tim 55; Puresh Nath 
v. Nobin Ohttnder Dutt, (1869) 12 Suth W R 93 
(93): 5 Bong L R App 77 Note [Decision contrary 
to all the evidence which they bolieved]. 

(32) Rahatullah Khan v. IbaduUah Khan, 

(1913) 18 Ind Cas 92 (94, 95) Oudh. See 

Khunchand v. Kodumal, (1912) 15 Ind Cas 819 
(821): 5 Sind L R 240. 

(33) Pandit Sankata Prasad v. Jagannath, 

(1922) Oudh 27G (277): 9 Oudh L J 410: 26 
Oudh Cas 1: 69 Ind Cas 714 [Reference of dispute 
as regards management—Scheme—Arbitrators 

appointing themselves as managers—Award is bad] ; 
Mt Phula v. Kusam Singh, 1923 Nag 70 (71): 
71 Ind Cas 413 [Reference to arbitrators to make 
partition—Arbitrators can make allotment subject 
to conditions affecting its tenure or devolution] ; 
Boonjad Mathoor v. Nathoo Shahoo, (1878) 3 

Cal 375 (379): 1 Cal L Rep 455 [Arbitrators 
themselves doubting the correctness of their deci¬ 
sion—Award not valid]; Charanji Lai v. Ramji 
Das, (1876) Pun Re No. 5 [Reference to examine 
accounts—Award made without examination of 
accounts is no award at all]; Khairam Him - 

C.P.C.—411 


nuntl v. Lulchund Hiranand, 1930 Sind 103 (104, 
105): 125 Ind Cas 824 [Award not deciding the 
real question at issue—Held vitiated by mis¬ 
conduct |. 

Note 7. 

(1) Cursetji Jehangir v. IF Crowder, (1894) 
18 Bom 299 (312) [Such agreement may be express 
or implied from the conduct of the parties during 
the arbitration). 

For such instances, see Note 6. ante. 

i 1 Engineering Co. v. Xulliek Thnhu* 

das, 1930 Sind 79 (81. 82): 123 In I Pn. oq/ 

24 Sind L R 351; Itethamalai Servai v Rama. 

(STl w'S. < v > 1 * ) 51 In, ‘ 53 «4??T£ 

1 « I A )• ‘ • Eanjaj.pa v. Nanja Rao, (1912) 

18 Ind Cas 478 (482): 12 Mad L Tim 133- 23 

Mad L Jour 290: (1912) Mad W N 1091- V Qum, 

way Ptnttnuadippa 1923 Rang 187 (188): 1 Rang 

—pJr 1 Cli t 290 l Aword by 4 out of 5 arbitrators 

. ;”Sjsssj ms*? 

= to^act—Change* 

Tsai & 

rot! W V 47 (447 > ri^InintifT aware at time of 
dantf !lA jn« bltr *S, 0r « iB \, reIation ° f defen - 

All L J 644: 2 U P L R (All) 240: 42 All 661 
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that Courts will not permit a party to lie by or act in an indecisive manner 
so as to obtain the benefit of the award if it is in his favour and endeavour to 
set it aside if it is not.® Thus where one of several arbitrators is absent at 
some of their meetings and a party participates in subsequent proceedings 
without objecting to the irregularity 4 or where the arbitrators examine the 
plaintiff’s witnesses in the absence of the parties and the defendant who is 
aware of this makes no protest at that time or later on 5 , the party will be 
deemed to have waived his right to object to the award. 

A stipulation in an agreement of reference precluding the parties from 
impeaching the validity of the award is within the mischief of S. 28 of the 
Indian Contract Act and will not, therefore, prevent the Court from setting 
aside the award on any of the grounds mentioned in this paragraph. 6 The 
reason is that the grounds mentioned in this paragraph “suggest the requisites 
of a valid agreement as well as of a valid award.” 7 

8 Acts not amounting to misconduct. —In Andrews v. Mitchell 1 
Lord Halsbury observed as follows: “We must not insist upon too minute 
observance of the regularity of forms among persons who naturally by their 
education or by their opportunities cannot be supposed to be very laminar 
with legal procedure, and may accordingly make slips m what is mere matter 
of form without any interference with the substance of their dicisions. Courts 
will not, therefore, set aside an award for misconduct of the arbitrators unless 
there has been something radically wrong and vicious in the proceedings 

before the arbitrators. 2 

The following are some instances of acts that do not amount to mis¬ 


conduct :— , _ 

(1) It is not a valid objection to an award that the arbitrators have 

not acted in strict conformity with the rules of evidence. 


Acquiescence in objection to jurisdiction] 5 
’hand Gurdasmal v. Gobind Ram ^ 

337 (341): 13 Sind L R 75 [Waiver— 

Arbitrator getting information in the absence of 
me party]; Narpat Rat v. Devi Das 9 
ml Cna 371 (373): 13 Pun W R 1911 Irarty 

^■fWvs. 'tKf 

So' 

•onstrue a will can deviate from its JXnunt 
igreed to bv legatees an( ^ o ? l xc S ? ut0 ^ s \ , fifi S / l67 >. 7 

h ;»'U 

-top 1 . 1 m from 1 

Sind L R 351. 

(4) R am Nath Mi* r« v. 

Ohah Bon* v! Gobind Ohandar Shaha Bon*, 
(H>05) 2 Cal L Jour 61 (65). 

(5 ) S 0 T Al Alagappa Chettiar v. S 8 0 T 


Chidambaram Chettiar, 1931 Mad 619 (622) : 1931 
lCnd W N 451: 133 Ind Cas 522: 34 Mn au" 
5( 7; Mating Main v. Muunp Tan Awgr. gj 
1901) U B R Vol II 21; Dayaram Pn(o»d« 
Narain Das, 1929 Sind 200 (203): 119 In 
529. 

(6) Burla Renga Reddi v. Kalapalli Sithaya, 

(1883) 6 Mad 368 (369. 370); Ram Jawaya , 
Daviditta, (1916) 34 Ind Cas 192 (^ 5) p :10 / 
Pun W R 1916: 117 Pun Re 1916: 70 Pun h 
R 1917. See Rengiah Ohetty v. Govtndasamv 

Chatty, 1922 Mad 179 (180): 15 Mad L W 160. 
71 Ind Cas 266: 1921 Mad W N 793 [Can have 
award set aside on the ground of illegality on tne 
face of it]. 

But see Kalian Singh v. Mohan Lai. L®* 
Ind Cas 177 (180): 44 Pun W R l|l6: 56 Pun 
L R 1917 [Dissented from in 34 Ind Cas 19 J- 

(7) Burla Renga Reddi v. KalapaUi Sithaya, 
0 883) 6 Mad 368 (370). 

(1) (1905) App Cas 78: 74 L J K B 838: 91 
L T 537 cited in 1925 Rang 383. 

(2) Shire IJpu v. V Min Nyun, 1925 Rang 
383 (384): 3 Rang 387: 91 Ind Cas 659. 

(3) Saypu v. Govindacharyar, (1888) 11 
85 (87). 
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Thus the honest though mistaken admission by an arbitrator 
of a document in violation of a rule of evidence introduced 
pro hoc vice (for. the occasion) would not be a ground for 
setting aside an award. 4 Communications between parties in 
the course of negotiations between them are inadmissible in 
evidence. This rule of law based upon grounds of public 
policy and convenience is as binding on arbitrators as on 
Courts. But if a party does not object to such evidence being 
received on this ground, it cannot later on be made a ground 
for setting aside the award. 5 

(2) If a party offers to abide by the oath of the opposite party, the 

arbitrator can make his award accordingly/* 

(3) It is generally desirable that an arbitrator should make and 

retain for subsequent use, if necessary, notes of the proceedings 
before him. But the absence of such notes is not a ground for 
setting aside the award and especially if the party objecting 

did not make any protest until after the awards was 
made. 7 

(4) Until an award is finally published the arbitrator has a right to 

reconsider the award he has already made. 8 But once it is 
published his authority is exhausted. He is functus officio and 
has no power thereafter to correct or modify the award. 9 

(5) When a cause or matter in difference is referred to an arbitrator, 

whether a lawyer or a layman, he is constituted the sole and 
final Judge of all questions both of law and of fact. 10 There¬ 
fore, Courts will not sit as Courts of appeal to consider the 
correctness of an award on the merits in respect of matters of 
fact or even of law. 11 An error in calculation in the award, 
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(4) Aishabai v. Essaji Taj Bhai, (1913) 19 
Ind Cas 934 (937): 15 Bom L R 392: 38 Bom 
60 [Reversing 17 Ind Cas 696J. 

(5) Howard v. Wilson, (1879) 4 Cal 231 

(236): 2 Cal L Rep 488. See Das <£ Co v. 
Broach Electric Supply and Development Corpora¬ 
tion, 1928 Bom 55 (55): 30 Bom L R 90: 108 
Ind Cas 18 [Such a letter perused by arbitrator 
and rejected—Held no misconduct]. 

(G) Bhagirath v. Ram Ooolam, (1882) 4 All 
283 (288): 1882 All W N 34; Waliulla v. 

Ohulam Ali, (1875-78) 1 All 535 (539): 2 Ind Jur 
468 [Per Spankie, J, contra per Pearson, J]. 

(7) Mt Amir Begam v. Sped Badruddin, 

1914 P C 105 (107): 36 All 336: 

17 Oudh Cas 120: 12 All L J 537: 

16 Bom L R 413: 19 Cal L Jour 494: 

18 Cal W N 755: 27 Mad L Jour 181: 16 Mad 
L Tim 35: 1 Mad L W 1015: 1914 Mad W N 
472: 1 Oudh L J 249: 23 Ind Cas 625 [Affirming 
13 Ind Cas 520 on appeal]. See Yusuf Khan v. 
Riggs at Ali, 1926 Oudh 307 (308): 3 Oudh W 
N 279: 13 Oudh L J 224: 93 Ind Cas 446: 1 
Luck 139 [Pencil notes transcribed and filed— 
Suspicious circumstances—Hold to be misconduct]. 

(8) Howard y. Wilson, (1879) 4 Cal 231 


(235): 2 Cal L Rep 489; Dayal Ohand v. Khuda 
Buksh, (1910) 6 Ind Cas 963 (963): 73 Pun W 
1910; Babu Lai v. Badri Lai, (1919) 49 Ind 
Cas 522 (527) Pat. 

(9) Ramai Ram v. Sulig Rum, (1911) 11 Ind 
Cas 481 (487): 14 Cal L Jour 188; Ainar Nath 
v. Ishar Singh , (1917) 43 Ind Cas 350 (351): 
99 Pun Re 1917: 173 Pun W R 1917; Dutto 
*'*0" v. Dosml Bahadur Singh, (1883) 9 Cal 
575 (579). 


( 10 ) Champsey Bhara Co v. Jivraj Baloo Spin¬ 
ning and Weaving <£ Co, 1923 P C 66 (68): 44 
Mad L Jour 706: 25 Bom L R 588: 1923 Mad 
N 596: 73 Ind Cas 436: 38 Cal L Jour 130: 
4, Lorn 578: 50 Ind App 324: 28 Cal W N 397: 


.,~r • uiunummaa nassan . 

n902) 29 Cal 167 (183): 29 Ind App 51: 4 Bom 

a o 16 ,V 12 Mad L Jour 77: .6 Cal W N 226: 
l , : a, 5 P J Un / Ro 1902 P Nizamuddin 

).■ i 0u, ™ Ah ™ed. (1909) 4 Ind Cas 553 (554): 

v Haili L R 1909: Af,ib B °Oam 

90 T In , r A y d J, M(l,,d Khan • 1924 A11 800 (800): 
2 r ^], L J 81f,: 81 Ind Ca s 525: 5 L R (All) 

ll 3 '< V ' Sheobalak • (1897) 17 All W 
t i >T Sak rappa v. Shivappa, (1910) 8 

Ind Cas 647 (648): 12 Bom L R 984: 35 Bom 
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unless so palpable and gross as to be strong evidence of mis¬ 
conduct, is no ground for interference by the Court. 12 But 
the committing of a mistake in law and letting it be visible on 
the face of the award is a form of judicial misconduct. 13 . See 
also Note 6 to Para. 14. 

(6) An award need not be a reasoned judicial decision and the arbi¬ 

trators need not even give their reasons for their conclusion. 14 

(7) An award made by the arbitrators which merely embodies a com¬ 

promise arrived at before them by the parties is not invalid. 15 
The reason is that such a proceeding is as much an adjudica¬ 
tion of the case as a decree of a Court founded on a com¬ 
promise . 

(8) Where the arbitrators accept a fee as remuneration for their 

services at the suggestion and with the consent of all the 
parties, such acceptance of a fee does not involve any mis¬ 
conduct on their part. 10 


153; Ilari Singh v. ^an Kmarah Co, Ltd, ^021 
Cal 657 («C1): 31 Cal L Jour 30: 66 Ind Cas 389 
[Award not to bo set aside merely because the 
Court differs from the decision of the arb'trator] 
Muhammad Sewaz Khan v. Alam ( i* 9 }LV. 

s-rtwn 

dZL (lSf 0, S»?h W R M■ (Ml i Clm'' 

;■ >“ ™ 

726 [Court cannot go into the question of wason 

ableness of award]: Dwarka Das y. Kishen 
1021 Lnh 34 (34. 35): 2 Lab 114: 3 Lah, L Jour 
340- 73 Pun L R 1921: 61 Ind Cas. 6-8 line 
arbitrator is not. controlled in his decision by the 
rules of Hindu lawl : Ohandan v. Bibi, (1923) 7& 
Ind Cas 198 (Lah) [The fact that the award seemed 
to be an unreasonable one is no *® r 

i, aside under Para. 181: S 0 
liar v. S S C T Chidambaram Ohtjttmr .1931 
619 (624): 1931 Mad W N 451: 133 Ind Cas 5 - • 
34 Mad L W 507 [Though Limitation Act.fa JWjj- 
o il.’e to arbitration, error on a question of limitation 

will not make award invalid1: If.™ 

JI axon Beg v. Mir Shakir Ben ,, 1M4 Oudh »00 
( 400 ) • u Oudh L J 142: 78 Ind Cas 378. •«««>' 
addin TJaxsnn v. Amir Begom M012) 13 Ind Ca 
520 (522): 14 Ondl, Cns 308; ITflH570- 

gun. 1925 Oudh 269 (270): 11 0ud1 ’ Vllf W N 
80 Ind Cns 7: 28 Oudh Cns 74: 1 Oudhi W N 

364: Lai Behari Lai v. Ram Daual f. (1<«*> L 
Tnd Cas 321 (325) Ornlh KoW iSingh v ■ 
srnu Prasad. 1924 Pat 488 (491 ). 3 i 

19*>4 Pat TT C C 110: 0 Pat L Tim 122. 81 Inct 
C ,s 994 • 3 Pat L R (Civ) 52; Jl fa Sexn Vi/a 
Sinami. (1917) 37 Tnd Cns 807 <V ’ /{A 
Inn Massea d Ca v. Jamnadat 
Sind 51 (55): 76 Tnd Cas 84: 19 fi.nd L .t 152 
Famji Jnag d Co v. Yv'nfoh Warn'd A h. ^ 

94 (961 [An award of nronrietm- - (Wo i„Hnn 

be questioned on the ero” g cc 

of property ,s opposed to Hind” 'a^ I 47 f An 

v Chnolam Sultan, (1867) Run 


award cannot be set aside on the grounl that the 
arbitrators were unlettered men not versed in law]; 
Ganesh Singh v. Bhikham Singh, 1928 Oudh 1 
(7): 4 Oudh W N 1085: 107 Ind Cas 545: 8 
Luck 1 [Award setting aside deed of gift on condi¬ 
tion of donor's paying to donee compensation to 
the extent of benefits received by donor is valid]; 
Murli Dhari v. Moolchand, 1924 Oudh 54 (55): 
10 Oudh L Jour 226: 73 Ind Cas 39 [Reference 
for partition—Arbitrators can make provision for 
maintenance of female members of the family]. 

(12) S C T A1 Alagappa Chettiar v. S S 0 
T Chidambaram Chettiar, 1931 Mad 619 (623): 
1931 Mad W N 451: 133 Ind Cas 522: 34 Mad 
L W 507. 


(13) The Firm of Saleh Mahomed XJmer Dostol 
v. Seth Nathoomal, 1927 P 0 164 (165): 58 Mad 
L Jour 18: 29 Bom L R 1150: 46 Cal L Jour 
9. 31 Cal W N 1027: 39 Mad L Tim 61: 104 
Ind Cns 476: 54 Tnd App 427: 21 Sind L K 
101: 55 Cnl 126; Gunuis d Co, Ltd v. Amanamal 
Tulsi Das. 1924 Sind 75 (83, 84, 87): 17 Sind 
L R 133: 83 Ind Cns 353. 

(14) Nanjappa v. A ‘anja Rao, (1912) 16 Ind 
Cns 478 (481): 12 Mad L Tim 133: 23 Mad L 
Jour 290: 1912 Mad W N 1091. See also cases 
cited in Note 2, Foot-note (3) of Para. 21. 


(15) Ramu Naidu v. Nayanappa. 1925 Mad 56 
57): 19 Mad L W 562: 1924 Mad W N 356: 
10 Tnd Cns 571 [Relying on 5 All W N 259 and 
2 All W N 79]; Gobardhan v. Jaikishen, d? 00 / 
12 All 224 (228): 1900 All W N 52; Darbarx Lai 
■. T Vatu Malik, (1920) 56 Ind Cas 115 (116) 
jf.h: Abdul Rahman Khan v. Qulam Kadir Knan, 
1877) Pun Re No. 79; Venkatakrishnamacnaruvu 
\ Peruiulrvamma, (1920) 56 Ind Cas 598 (594) 
Tnd: TJanu Ram v. Dhanna Sinffh, 1928 
»15 (916): 110 Tnd Cns 401 [Dispute between 

mrtners referred—Two partners compromising ana 
it hers consenting—ArWtrntors can go into tne 
inestion of compromise and pass award in its 
1 


(16) Subraya v. Manjunath, (1906) 29 Mad 
44 (45). 
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See also the undermentioned cases 17 and other instances mentioned in 
Note 6, ante. 

9. Evidence of arbitrator. —An arbitrator selected by the parties 
comes within the general obligation of being bound to give evidence when 
called as a witness in proceedings to enforce or set aside an award. He may 
be examined upon the course of procedure which he has adopted, the material 
which he has utilised in arriving at his decision and as to every matter of fact 
with reference to the making of the award, so as to put the Court in posses¬ 
sion of the history of the litigation up to the time of his proceeding to make the 
award. But a party can go no further and cannot examine him as to why 
and how he arrived at a particular decision and scrutinise his decision on 
matters within his jurisdiction and on which his decision is final. 1 

10. “Fraudulent concealment of any matter which he ought to have 
disclosed’’.—“In cases of arbitration where a person is appointed by two 
parties to exercise judicial duties, there should be uberrima fides 1 on the part 
of all the parties concerned in regard to his selection and appointment and 
every disclosure which might, in the least, affect the minds, of those who are 
proposing to submit their dispute to the arbitrament of any particular indivi¬ 
dual, as regards his selection and fitness for the post ought to be made, so that 
each party may have every opportunity of considering whether the reference 
to arbitration to that particular individual should or should not be made.” 1 "* 
Thus, where the arbitrator is the retained pleader of one of the parties, 2 or is 
related to him 3 or is interested in the subject-matter of the dispute 4 and such 
fact is not disclosed by that party to the other side, the award made by the 
arbitrator is liable to be set aside under Clause (b) of this paragraph. 

11. Award made after order superseding arbitration.—If the 
power of the arbitrator is revoked by the Court passing an order superseding 
the arbitration, “the arbitrators have no longer seisin of the reference, and 


Para. 15, 
Notes 
8 — 11 . 



(17) Puranchand v. Rani Nath, 1925 Oudh 227 
(228): 11 Oudh L .1 085: 84 Ind Cas 490 

(Arbitrators evenly divided in .their opinion— 
Reference to umpire—Umpire deciding by casting 
lots—No misconduct] ; Nainsukli v. Umad-ii, 
(1885) 7 All 273 (276): 1885 All W N 12 
(Award cannot be set aside on the mere surmisj 
that arbitrator might have been partial he being re¬ 
lated to n party | ; S atul C Nordilin(/er v. Gnand- 
ir.ull Muir hand, 1924 Cal 1051 (1053): 28 Cal W 
N 888: 82 Tnd Cas 341. 


(0 Ind Cas 84: 19 Sind L R 152; Tutsi Das 
At.rsi v. Mednni Subbanna Chetty, (1909) 2 Ind 
Cas 92 (93): 19 Mad 1. Jour 394: G Mad L 
Tim 137 (May be examined to ascertain whether 
a proceeding of bis is an award]. See NUmonee 
v. Mohima, (1872) 17 Suth W R 516 (517) 
JCnn.be examined to prove admissions made before 
him in proceeding after setting aside of award]. 

Note 10. 

(1) i.e.. Abundant confidence. 


Note 9. 

(1) Mt Amir Begam v. Sged Badrudin 

Husain, 1914 P C 105 (108): 36 All 

386: 17 Oudh Cas 120: 12 All L J 

537: 16 Horn L R 413: 19 Cal L Jour 

404: 18 Cal W N 755: 27 Mad L Jour 181: J6 
Mud L Tim 35: l Mad L W 1015: 1911 Mad 
W N 472: 1 Oudh L Jour 249: 23 Ind Cas 625 
(Approving the case of Bucclench v. Metropolitan 
Board of Works, (1871) 5 H L 418]; Khub Lai 
v. Bishamhhar Sahai, 1925 All 103 (107): 22 
All L J 919: 5 L R A Civ 649: 82 Ind Cas 219; 
Radruddin Hasan v. Amir Begum, (1912) 13 Ind 
Cns 520 (523): 14 Oudh Cas 308; Dutton Massey 
<f Co v. Jamnadas narparsad, 1924 Sind 51 (54): 


(1-n) Kali Pros,,,mo v. Rajani Kant, (1898) 

“r 141 , , (1 o 4): Ghulam Mahomed Khan v. 

(.opal Das Lai Stngh, 1933 Sind 68 (69, 70). 

ss'oiim v - R ' ,iani < i898 > 

(3) Firm, Motharam Dowlatram v. Firm, Ma- 
yadas Dowlatram, 1925 Sind 150 (151, 152)- 78 
Ind Cas 521: 19 Sind L R 251. 

YuHu f Khun v. Rigasat J/i, 1926 Oudh 
307 (309): 13 Oudh L J 224: 93 Ind Cas 446 
3 Oudh W N 279: 1 Luck 139 * 
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they are fundi officio and cease to have any more power to make an award 
than the man in the street”. 1 

Where an award was not made in time and consequently the reference 
to arbitration was cancelled, the Court has no power to look at the award sub¬ 
sequently made and base its judgment on it, as if it were the report of a 
commissioner. 2 

12. Award made after the expiry of the period allowed by the 

Court.—It has been already mentioned in Note 1, ante that S. 521 of the 
old Code after setting out the grounds on which an award could be set aside 
in Clauses {a), (b) and (c) provided that “no award shall be valid unless 
made within the time allowed by the Court”. It was, therefore, held under 
that Code that an award made after the expiry of the period allowed was 
null and void, that is to say, there was no award on which the Court could 

make a decree. 1 

The effect of the alteration made in this paragraph is that an award 
made out of time is not per se a nullity, but only affords a ground or reason 
for setting aside the award if the parties so desire to assert their rights. It 
no application is made to set aside the award on that ground or if an appli¬ 
cation is made and refused, the award becomes final. 3 As to appeals against 
decrees based on awards made out of time see notes to Para. 16. 

13. “Being otherwise invalid”.-S. 521 of the old Code did not 
contain the words “or being otherwise invalid. ” It was held under that o e 
that an objection to an award could not be taken under S. 521 on the ? roun 
that the award was invalid for any reason other than those mentioned in that 
section 1 The effect of the change made in this paragraph is that an objection 
to an award on the ground that it is invalid for any cause whatever must be 
taken in the Court in which the award is filed and if no objection is there 
taken or if it is made and disallowed, the award becomes final and cannot 
challenged subsequently. 2 See also notes to Para. 16. 


Note 11 • „ 

(1) Ibrahim Ah' v. Mohsin AH, (1896) 18 A1 
422 (427): 1896 All W N 137. 

(2) Raghunath Rai v. Ahmad, 1922 Lah 194 
(195): 4 Lull L Jour 48. 

Note 12. 

(1) Raja liar Xarain Singh V. ? 0 , ‘" u . dru ' n 0 

want Knar, (1891) 13 All 30° (305) 18 „ 1 “J 

Anii 55- G Sar 14: 15 Ind Jur 283 P C, Gat . i 
Sii ii kar v. Hnbbnn Lai (1892) 14 All 347 (348): 
1 892 All W N 20; Ghuha Mai v. Hart Ran t, 
(1880) 8 AH 548: 1880 All W N 179 \Behmfi Daa 
v. Haitian Das, (1886) « All 543 (544) :■ JJJ® 
ah \v N 179; Larhman Das v. Apparkash, {lJVo) 
30 All 169 (17D: 1908 „ A1 ' W N 59: 5 All I, j 
144; Bhuffwan Das v. Nanda Lal t (1886) 12 Cal 

173 (178). 

(2) SitH> Krista Dawund Co v. Satish 

Putt, (1913) 18 Ind Cas 69 (70):: 39 Ga\ 8-2, 
Kalian Singh v. Mohan Lai, (1916) 3 * In 'L ( A 
177 (178): 50 Pun L R 1917: 4 J » 

1916; Patto Kunion v. Vpendra Nath, ■ 

50 ln<l Cas 52 (53): 4 Pat J^ -tlntr 
Tho following cases decided without advert..»g 
to tl„. alterations are it is submitted erroneous, 


Digambttri Bewa v. Joy Narain Dus, 

Cas 223 (224): 16 Cal L Lata. 

Gharib Ullah, (1920) 55 Ind Cas 221 (221) 

(3) Sahan Singh v. iToJaiiiXjl, 

“oil) 50 Ind Oa. 52 (53): 4 Pat U 265. 

(1) Lutnuan Kubar V. Larjliya. I ^ 
Cas 989 (992): 38 All 69: 11 A" > 57, M* 

1-AM 8 AH W N 242^ TeUapragada SwV«™™V™* 

v. TeUapragada Surabaya, « 9 w N 

(178): 21 Mad 1/ Jour 263. (1911) 

151 : 9' Mad L Tim 251. 

(2) Mahomed ValU v Vail, 

Lorn 324 (325): 2o Bora L ^. 171 ' 2 i Ind Oas 
723; Latawan y. Lachij/a, (19 / c*. Surai 

989 (991. 992): 36 All 69: 12 All h J 57. 
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An award made otherwise than in accordance with the authority con¬ 
ferred by the order upon the arbitrators is an award which is “otherwise 
invalid ’* and which may accordingly be set aside by the Court under this 
paragraph. 3 Thus where the arbitrators treat a person who is not a paTty 
to the suit which has been referred to them, as a party to it and decide dis¬ 
putes between parties to the suit or any of them and such person, the arbi¬ 
trators exceed their jurisdiction and the award is invalid within the meaning 
of this paragraph. 4 Similarly where the arbitrators go beyond the scope of 
the submission and decide matters outside the scope of the suit, the Court 
will be justified in setting aside the award as invalid. 6 It has been held in 
the undermentioned case 0 that such an award cannot be treated partly as one 
made on a reference through Court and partly as an award by private agree¬ 
ment. But where simultaneously with the order of reference, the parties 
agree to refer to the same arbitrators matters outside the suit and separate 
awards are made and it appears that the view of the arbitrators in the latter 
award could not have influenced their minds in deciding the former, the 
award is not vitiated. 7 


There is a conflict of opinion on the question whether an award can be 
challenged under this paragraph on the ground that the order of reference is 
itself invalid. The High Court of Calcutta has held that the words “being 
otherwise invalid” in Clause (c) of sub-S. (1) of this paragraph refer to the 
invalidity of the kind mentioned in the preceding sentences of the said clauses 
and that, therefore, a ground of objection which challenges the validity of 
the order of reference is not a ground which may be put forward under this 
paragraph. 8 The High Court of Allahabad while expressing conflicting 
opinions as to whether the words should be construed ejusdem generis with 
those previously stated, 8 has held that an objection as to the validity of the 
reference is not an objection within this paragraph 10 But the High Court of 


Singh v. Phul Kumari, 1926 All 202 (203): 23 
All L J 997: 90 Ind Gas 904: 48 All 226; Madan 
Mohan Singh v. Narain Singh, 1929 All 521 
(524): 1929 All L .7 540: 117 Ind 

Gas 361: Sri Kishen Rochumal v. 

Relurnal Pariomal, (1916) 34 I C 845 

(847): 9 Sind L R 183; Baldeo Sahai v. Abdur 
Rahim, 1932 Oudh 156 (158): 9 Oudh W N 191: 
137 Ind Cas 151; Emnabai v. Fakir Mahomed, 
1922 Sind 1 (3): 15 Sind L R 165: 

65 Ind Cas 50; Alim, son of Dadu 
v. Moledino, (1913) 19 Ind Cas 348 

<351, 352): 6 Sind L R 168; Raofi v. 

Ratunsi, 1930 Bom 431 (438): 32 Bom L R 

389: 126 Ind Cas 305: 54 Bom 696 [Objections 
to the validity of the award—A separate suit for 
that purpose will not lie—The remedy lies under 
Para. 15 (1) (c)]. 

(3) Ram Protap Chamaria v. Durga Prosad 
Chamaria, 1925 P C 293 (296): 49 Mad L Jour 
8,12: 3 Oudh W N 127: 24 All L J 13: 43 Cal 
L Jour 14: 27 Pur L R 35: 1926 Mad W N 
90: 3 Pat L R 330: 92 Ind Cas 633: 28 Bom L 
R 217: 53 Ind App 1: 53 Cal 258 P C. 

(4) Lila Ram v. Bal Chand, 1927 Sind 193 
(194) 101 Ind Cas 802. 

(5) Ram Prutap Chamria v. Durgo Prasad 

Ohumria, 1924 Cal 567 (570, 574): 28 Cal W N 
424: 83 Ind Cas 300; Firm of Mahomed Ali A 
Kurimji and Sons v. Charat Singh Ilud Singh, 
1925 Sind 51 (52): 80 Ind Cos 596; Moho- 


rued Mumtuz Ali v. Farhat Ali, (1901) 23 All 
894 (404, 405): 28 Ind App 190: 5 Cal W N 
881 : 8 Sar 85 P C; Mt Ouneshi v. Rambrtr, 
(1893) 6 C P L R 95 (99). 

(6) Ram Prntap v. Durga Prasad, 1924 Cal 
567 (573): 28 Cal W N 424: 83 Ind Cus 300. 

(7) J at indr a Nath v. Manindra Nath, 1927 Cal 
52 (54): 44 Cal L Jour 224: 98 Ind Cas 803. Bee 
also Narayanaswami Agyangar v. Tippayye, 1926 
Mad 366 (366): 23 Mad L W 382: 1926 Mad W 
N 1: 92 Ind Cas 847 [Arbitrators actin' beyond 
scope of reference and giving award on a matter 
to which all parties agreed—Award on this part 
is enforceable by suit]. 

(8) Durga Charan v. Oanga Dhar, 1931 Cal 
109 (110): 34 Cal W N 813: 130 Tnd Cas 137: 
(iolnur Bibi v. Sheik Abdus Samad, 1931 Cal 
211 (216, 218): 52 Cal L Jour 298: 35 Cal W 
X 238: 130 Ind Cas 209: 58 Cal 628. 

(9) Kanhaya Lai v. Jagannath Prasad JIanu- 
man, 1921 All 16 (17): 43 All 305: 19 *11 L J 
33: 60 Ind Cas 857 [Must not bo construed cjus- 
dem generis]. Shyam Lal'v. Parihottam Das, 
(1920) 58 Ind Cas 585 (589): 42 All 277: 18 
AU L J 241 [Must be construed ejusdem 
generis]. 

(10) Mahadeo Prasad v. Badri Das Ram 
Scrap, 1928 All 740 (743): 26 AU L J 1009: 


Para. 15, 
Note 13. 
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Notes 
13—15. 


Lahore lias held that the doctrine of ejusdem generis cannot be invoked to 
restrict the full and natural meaning of the phrase “or being otherwise 
invalid ’ and that an award can be challenged on the ground that the reference 
is invalid as not having been agreed to by all the parties. 11 

The High Court of Madras has also held that the words are not ejusdem 
generis with the other cases mentioned in this paragraph, but are meant to 
include all cases of invalidity on grounds other than those mentioned and 
that, therefore, an award is invalid if a minor who is a party to the arbitration 
is not properly represented in the proceedings. 12 


14. Appeal. —No appeal lies from an order overruling objections to 
an award. 1 Nor does an appeal lie from an order setting aside an award 
under this paragraph 2 except in the case provided for in S. 104, sub-S. (1), 
Clause (a). 


Where a Court sets aside an award under this paragraph and there¬ 
after decides the suit on the merits, the Court of appeal can, on appeal from 
the decree in the suit, inquire into the propriety or otherwise of the order 
setting aside the award. 3 Sec S. 105, ante. But where an order superseding 
an award is confirmed in appeal in a case coming under S. 104, Clause (a), 
1 lie Court hearing the appeal from the decree in the suit is precluded from 
le-opening the question of supersession of the award. 4 

It has been held by the High Court of Calcutta that an order made by 
a Judge of the High Court, in the exercise of original jurisdiction, refusing 
1 o set aside an award is a “judgment” within the meaning of Clause 15 of 
the Letters Patent and that an appeal lies therefrom to the High Court in its 
appellate jurisdiction. 6 See notes to S. 104. 

15. Revision.—No revision lies to the High Court under S. 115, 
against the order of the lower Court refusing to set aside an award on any 


110 Ind Cns 881: 50 All 955; Oopal Das ' 
Baij Noth. 1920 All 2.18 (239): 24 All L J 

235: 91 In<l Cas 930: 48 All 239; Eanhaiya Lai 

v. Java nun th Prasad Hanuman Prasad, 1921 A.l 
l#i (17): 43 All 305: 19 All L J 33: 60 lnd 

Cas 857. [But see Sari Sankar v. 3ft Ram Pyarl, 

1923 All 502 (503): 21 All L J 326: 45 AU 441: 

4 L R A (Civ) 543: 74 Ind Cas 834]. 

(11) Rala Ram Walaiti Ram v. Bansi Lai 

Japan Nath. 1932 Lnh 239 (241): 33 Pun L R 

103: 130 Ind Cas 11: 13 Lnh 528. 

(12) Lakshminarayana v. Ramachandran Tar.- 
tri, (1918) 45 Ind Cas 703 (705): 34 Mod u 
Jour 71: 23 Mad L Tim 89. See also Kanatala 
Venkata Rrishnama CharuJu v. Kandala Perun- 
,1 era mm a, (1920) 56 Ind Cns 593 (594) Mad. 


Note 14. 

(1) A arpat Rai v. Debi Das , (1911) 9 Ind 
as 385 (385): 1 Pun L R 1911: 12 Pun W 

1911. 

(2) Ttehari Lai ,v Khan Ohand. (1918) 47 Ind 
as 171 (173): 154 Pun W R 1918; 

'(ini nill Azam v. Golzar Ahammad, 1925 Cal 924 
925): 29 Cal W N 795: 95 Ind Cas 773. 

(3) Rudra Prasad Pande v. Mathura Prasad 
anile. 1925 All 566 (567): 23 All I. J 656: 6 
, II A (Civ) 459: 89 Ind Cns 173: 47 All 916, 


in A at nr v. Deoki. (1916) 29 Ind Oos.411 
12): 37 All 456: 13 All L J 653; Ram Jiwan 
Nawal Singh, (1908) 5 All L J 644 (647). 
Mad L Tim 400: 1908 All W N 242; 

Nad gar. (1883) 11 Cal 172 (174); Contra Mo¬ 
wn, Nath v. Brindaban, (1870) 14 Suth W R 

7 (327); Harbhajan Singh v. Mewa Singh, 
h 753 (754): 110 Ind Cas 748; 

Maihun, 1881 Pun Ro No. 72; Juma v. 
i barak Khan, (1912) 15 Indl Cos 62 (63). 

n Re 1912: 106 Pun W R 1912 ',) q 3 L 3 ? 
R 1912; Aehuthayga v T him magi/a, (1908) L 
,1 345 (346): 3 Mad L Tun 315 
ir 228: Shag wan Dm Singh v. Faktr S g, 
513) 20 Ind Cns 773 ( 775 ): 16 Oudh Cas 
}; Radha Kant v. Jaladhar, (1917) 37 In j* 

1 (845) Pot; Naranjan Singh v. vuj > 
12 ) 15 Ind Cns 928 (930): 236 Pun L » 
[2. See Moti v. Vtma, (1876) 
r [Acquiescence in proceedings after set . t ' Dg ®al 
aril—Order cannot be challenged m nppea 
:ler S. 105]. [But see Canga Prasad v KW*. 
)0G) 28 All 408 (410): 3 All L J 168. 

W N 64]. 

(5 eV'Mr^aK’S vH 

ward v. Wilson, 4 Cal 281 (284): 2 Cal 
1 , 488. 
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of the grounds mentioned in this Paragraph merely because the lower Court 
has proceeded on an erroneous view. 1 Nor is an order setting aside an award 
under this Paragraph open to revision. 2 The reason is that the order is not 
the decision of a “case” within the meaning of S. 115; and, moreover, the 
applicant has got another remedy of challenging the order in an appeal against 
the decree in the suit if ultimately the suit is decided against him. See 
Note 14, ante. But where the ground for revision is the misinterpretation by 
the Court of the agreement of reference 3 or where an award is set aside on 
very inadequate grounds 4 or where the Court refuses to hear a valid objection 
properly raised before it, 5 the order is open to revision under S. 115. 

The High Court of Allahabad has held in the undermentioned case 6 
that where an award is set aside on the ground that the reference to arbitra¬ 
tion ought not to have been made, the order setting aside the award is without 
jurisdiction and that therefore a revision lies to the High Court. 


P. 1 G. [S. 522.] (1) Where the Court sees uo cause to 

remit the award or any of the matters referred 

cordingt^aw^r? &C to arbitration for re-consideration in manner 

aforesaid, and no application has been made to 
set aside the award, or the Court has refused such application, 
the Court shall, after the time for making such application lias 
expireds, proceed to pronounce judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in so far 
as the decree is in excess of, or not in accordance with the award. 

[1877—S. 522; 1859—S. 325.] 


Note 15. 

(1) Naraput Rai v. Devi Das, (1911) 9 Ind 
Can 385 (385): 1 Pun L R 1911: 12 Pun W 
K 1911; Bibi Palto Kumari v. Upendra Nath 
Ghosh, (1919) 50 Ind Cas 52 (57): 4 Put L Jour 
205. 


[But see J air am Singh v. Basheshar Nath , 1929 
Lnh 309 (370): 111 Ind Cas 145]. 

(2) Shah Muhammad v. Rahimullah, 1925 All 
458 (458): 47 All 121: 6 L R All (Civ) 22: 
85 Ind Cas 502; Rudra Prasad v. Mathura Pra¬ 
sad, 1925 All 566 (567): 23 All L J 656: 6 L 
K All (Civ) 459: 89 Ind Cas 173: 47 All 916; 
Ganga Sahai v. Baldeo Singh, 1922 All 64 (65): 
20 All L J 117: 65 Ind Cas 779; Babu Ram 
Lai v. Behari Singh, 1924 All 761 (761): 5 L 
It All (Civ) 367: 87 Ind Cas 371; Chattar Singh 
v. Lekltraf, (1883) 5 All 293 (294): 1883 All 
W N 39; Nasarwanji Uormusfi v. Jarnshetji, 1932 
Bom 232 (233): 34 Bom L R 376: 138 Ind Cas 
215; Ohimanbhai v. Eeshavalal, 1923 Bom 402 

(402): 25 Bom L R 443: 73 Ind Cas 464: 47 
Bom 721; Damodar v. Raghunath, (1902) 26 Bom 
551 (552): 4 Bom L R 267; Kali Oharan Sirdar 
v. Sarat Chunder Chowdhury, (1903) 30 Cal 397 

C.p.c.—412 


(401): 7 CnI W N 545; Fatteulluh v. Abdul 
Rahim, 1926 Lah 191 (192); 26 Pun L R 253: 
91 Incl Cas 10; Rum .fawny« Mai v. Devi Ditta 
Mul, (1916) 34 Ind Cas 192 (195): 117 Pun 
Re 1916: 70 Pun L R 1917: 107 Pun W R 1916; 
Ganga Prasad v. Rum Xu ruin, 1929 Oudli 493 
(494): 6 Oudh W N 813. 

(3) Xeba Rum v. Khola Rum, 1928 Lah 550 
(551): 110 Ind Cas 833 [In this case Court con¬ 
sidered that reference gave power to arbitrator to 
decide upon private enquiry while as a matter of 
fact it did not so provide). See Ilaji Husain 
Suksh v. Firm of Lachman Das Mathura Das, 
1922 All 69 (69): 20 All L J 125: 64 Ind Ca« 
934 . 


(4) Abdul Karim v. Muhammad Hussain, 
(1916) 32 Ind Cos 345 (345): 2 Oudh L J 495. 

(5) Gobind Singli v. IShirgu Nath, 1924 All 
788 (789): 46 All 686: 22 All L J 676: 5 L R 
All (Civ) 465: 82 Ind Cas 16. 


(6) Kunhaiyu Lid v. Jagan Nath Prasad Hanu- 
man Prusud, 1921 All 16 (18): 43 All 305- 19 
All L J 33: 60 Ind Cas 857. 


Para. 15,. 
Note 15. 
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Para. 16, 
Notes 
1 — 2 . 


Synopsis. 


1. Legislative changes. 

2. Pronounce judgment according to the 

award. 

3. “After the time for making such appli¬ 

cation has expired.” 

4. Finality of decree in accordance with 

the award. 

6. Finality of decrees not in accordance 
with the award. 

6. Appeal against decree based upon in¬ 
valid award. 


7. Judgment without hearing objectionti 

to award—Appeal if lies against 
decree. 

8. Second appeal. 

9. Revision. 

10. Binding effect of award. 

11. Enforcement of the award. 

12. Suit to set aside award. 

13. Court acting as arbitrator. 

14. Valuer and arbitrator. 


Decree based upon a judgment pronounced 
in contravention of this paragraph, 
before the period for filing objections— 
Whether appealable. See Note 4, Pts. 
(7) to (16). 

Decree in accordance with award submitted 
after remittal—Whether appealable. See 
Para. 14, ante, Note 9, Pt. (4). 

Decree on award in the absence of the 


defendant—Whether an ex parte decree. 
See Note 2, Pt. (3). 

“No appeal shall lie from such decree except 
in so far as the decree is in excess of, 
or not in accordance with the award.” 
See Note 5, Pt. (1). 

Objection to validity of award—Whether 
entertainable in appeal for the first 
time. See Note 6, F.-N. (1). 


1. Legislative changes.— 

1. The words “or if the award lias been submitted to it in the form of a special 
ease, according to its own opinion on such case” which occurred after the 
word “award” at the end of sub-S. (1) have been omitted. S. 104, Cl. (6) now 
gives a right of appeal against an order on an award stated in the form, of a 
special case. 1 Sec also Notes to Para. 11. 

?. The words “and shall be enforced in manner provided in this Code for. the 
execution of decrees” which occurred in S. 522 of the old Code after the 
word ‘followed’ in sub-S. (2) have been omitted. 


2. Pronounce judgment according to the award.—Where the Court 

sees no ground to remit the award under Para. 14 and where no application 
has been made to set aside the award or where such application has been 
refused, the Court has no option but to pronounce judgment according to the 
award. 1 Where, however, any portion of the award deals with matters outside 
the scope of the suit, the Court should not embody such portion of the award 

in its decree. 2 

Jt is not necessary that the judgment should be pronounced in the 
presence of the parties. ‘ Where, therefore, the defendant does not file any 
application to set aside the award, and the Court thereupon pronounces juag- 
ment in accordance with the award as it is bound to do, the decree w ic 
follows thereon is not an ex parte decree even though the defendant is a . 
at the time the decree is passed. 3 Where an application to set asi e su 


Schedule II, Para. 16—Note 1. 

(1) See Statements of Objects and Reasons. 


(2) Ealavakolanu Seetamma v. P^odin Nara- 
uanJnurthv. (1920) 57 Ind Oaa 982 (984). 


Nde 2. 

(1) Iltmltanlal v. Iiridhichand, 1924 Pat 603 
((,(.-1): 1924 Pat H O C 170: 3 Pat 839: 83 

hid C’as 26: 6 Pat L Tim 212; Oobind Singh 

v. lihirinnmth Sinyh. 1924 All 788 (W : 46 
All 686: 22 All L J 676: 5 L R All (Civ) 

465: 82 Ind Ons 16; Luchmee Narain v. Pyle. 

<187U) 2 N-W P 150. 


(3) Roshan Lai v. Firm of Bndhi Ohand, 
1924 Pat 603 (604): 1924 Pat HOC W. 
3 Pat 839: 83 Ind Cas 26: 6 Pat L Tun 212 
Sec also Sidhu Ram v. Gnmun, 1900 Pun 
No. 98: 1901 Pun L R 10. 
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& decree is refused the order is not appealable under 0. 43, R. 1, Cl. (d). 4 

Where an application to set aside an award is dismissed for default, an 
application to restore the same is maintainable notwithstanding that a decree 
is passed in the meanwhile. 5 

3. “After the time for making such application has expired.” —An 

application to set aside an award must, under Art. 158 of the Limitation Act 1 
be made within ten days of the time when notice of the filing of the award is 
“given” to the parties. 2 A notice is “given” to the parties where the parties 
actually receive the same. 3 A mere direction to issue notice is not equivalent 
to the “giving” of notice within the meaning of the article. 4 S. 5 of the 
Limitation Act does not apply to such applications and the Court cannot excuse 
the delay in the presentation thereof. 5 S. 12 of the Limitation Act will, how¬ 
ever, apply, and. in computing the period of ten days, the time requisite for 

•obtaining a copy of the award can be deducted. 6 

4. Finality of decree in accordance with the award.. —An award on 
a reference made through the intervention of the Court becomes final where 
the Court sees no cause to make a remittal under Para. 14 and where no 
application has been made to set aside the award under Para. 15 or where such 
application has been refused. Objections relating to matters antecedent and 
leading up to the award, cannot, therefore, be raised after the award becomes 
final. In fact the Court is bound to pronounce judgment in accordance with 
the award and pass a decree following it. 1 In order to give effect to the 
general principle of finality of awards, 2 it is declared by sub-Para. (2) of 
this Paragraph, that no appeal shall lie from “such decree”, i.e., a decree 
following a judgment which is in accordance with the award. 3 Where, there- 


Para. 16, 
Notes 


(4) Rushan Lai v.* Firm of Bridhi Ohand, 1924 
Pat 603 (604): 1924 Pat H 0 C 170: 3 Pat 839: 
83 Ind (’as 26: 6 Pat L Tim 212. 

(5) Makunilram v. Nnubat Singh, (1920) 57 
Ind Cas 200 (201): 18 All L J 756: 2 U P L R 
(All) 253. 


Note 3. 

(1) As amended by Act XVIII of 1919. 

(2) Same view held even before Act XVHI of 
1919; Sahib Rai v. Oh ad Ram, (1915) 28 Ind 
Cns 427 (427): 1915 Pun L R 96: 1915 Pun 
W U 30; Sheo Prakash v. Sriram, 1921 All 68 
(6.3): 19 All L J 404: 63 Ind Cas 399; Sitaram 
v. Rupram, (1917) 42 Ind Cas 266 (268): 13 
Nine L R 172, (Do). 

The following cases are no longer law in view 
of Act XVIII of 1918; Sova Chand v. Hurry 
Biix, (1919) 53 Ind Cns 46 (47): 46 Cal 721: 
23 Cal W N 280; Juwahar Singh r. Mehr Singh, 
(1916) 34 Ind Cas 250 (251): 1916 Pun W R 
14; Sob in Rally v. Ambica, (1901) 5 Cal 
W N 813 (815). 

. (3) Sitaram v. Rupram, (1917) 42 Ind Cas 

266 (267): 13 Nag L R 172; Muhammad Tahain 
Khan v. Seth Baeant Rai, 1930 All 477 (478): 
1930 All L .T 1166: 126 Ind Cas 14 [Question 
left openl. 

(4) Mohammad Tahain Khan v. Seth Baeant 
Rai. 1930 All 477 (477): 1930 All L J 1166: 
126 Ind Cas 14. 

(5) Devi Dittu v. Babu Ram, 1927 Lah 273 
(274): 100 Ind Cas 955: 8 Lah 274: 28 Pun 
I. R 441; Surya Narain Jha v. Banwari Jha, 


(1912) 17 Ind Cas 7 (8): 18 Cal W N 626: 
18 Cnl L Jour 35; Sitaram v. Rupram, (1917) 
42 Ind Cas 266 (267): 13 Nng L R 172. 

(6) Das v. Dayalal and Sons, 1933 Rang 38 
(38): 142 Ind Cas 835; Najmuddin Ahmad V. 
Albert Puch, (1907) 29 All 584 (586): 4 All L 
J 450: 1907 All W N 184; Sovachand v. Hurry 

23 C a l (1 WN 280 In<1 CaS 46 (4?): 46 ° al 721: 

| Rut see Kulianbarthi v. Rochanbai, (1915) 
2. Ind Cas 371 (373): 8 Sind L R 190.) 

Note 4. 

(1) See Note 2 above. 


(2) Ghulam Khan v. Muhummad Hasson, 

(1902) 29 Cal 167 (183): 29 Ind App 51: 4 

Rom L R 161: 12 Mad L Jour 77: 6 Cal W N 

220: 8 Sar 154: 1902 Pun Re No. 25 P C. 

(3) Gliulinn Khan v. Muhammad Hasaan, 

(1902) 29 Cal 167 (185): 29 Ind App 51: 4 

Rom L R 161 : 12 Mad L Jour 77: 6 Cal W N 

226: 8 Sar 154: 1902 Pun Re No. 25 P 0; 
Joy Mungal Singh v. Mohun Ram, (1875) 23 
Suth W R 429 (431) P C; Kulsum Fatma v. 
Ali Akbur, (1917) 39 Ind Cns 730 (734): 39 
All 401: 15 All L J 452: Kamta Prasad v. 
J ml ha Singh, (1910) 7 Ind Cas 99 (99): 7 All 
L J 890; Muhummad Fukliaruddin v. Murlidhar, 
(1910) 5 Ind Cns 621 (621) All; Mangal Sein 
v. Gobinil Ram, 1886 All W N 151 (151); 

Deo Narain Rai v. Jaisri Rai, 1885 All W N 
259 (259); Bhagirathi v. Ram Ghutam, (1882) 
4 All 283 (285. 288): 1882 All W N 34; Jagar 
manilar Das v. Piari Lai, 1881 All W N 17 
(18); Ilaranand Naakar v. Doyal Chan Naalcar, 
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Para. 16, f ore, a decree is in accordance with the award no appeal will lie against it on 

Note 4. the ground that the Court has erroneously remitted 4 or refused to° remit 5 the 

award under Para. 14 or on the ground that the arbitrators were guilty of 
misconduct. 0 


But the prohibition as to appeal will apply only where the decree, though 
in accordance with the award, follows upon a judgment “so pronounced” i.e.. 
pronounced after the expiry of the period of limitation for making an application 
lunder Para. 15. It has accordingly been held by the High Courts of 
Allahabad, 7 Calcutta 8 and Rangoon 9 and by the Chief Court of Punjab 10 ’ 
that where a decree is passed before the expiry of such period, an appeal is 
not barred by this Paragraph. Conflicting views have been expressed by the 


(1905) 2 Cal L Jour 142 (143); Shaina Sundaram 
v. Abdul Latif, (1900) 27 Cal 61 (64): 4 Cal 
W X 92; W azir Maliton v. Lalit Singh, (1881) 
7 Cal 166 (169): 8 Cal L Rep 505; Protub 
C'bunder v. IIuromonee, (1875) 24 Suth W R 
188 (189); Surborec v. Anadya, (1873) 20 Suth 
W R 226 (226): 12 Beng L R App 10; tfuro 
Sunduree Debee v. Sreedhur Bhuttacharjee, (1872) 
17 Suth W R 352 (352): 12 Beng L R 488 
Note; (lour Chander v. Sodoy Cliander, (1872) 
17 Suth W R 30 (31); Ghulab Ehatun v. Chau- 
duri. (1916) 32 Iiul Cas 250 (250): 1915 Pun 
Ro No. 99: 1915 Pun W R 207; Ram Narain 
Rmu v. Patti Rum Tewury, (1916) 34 Ind Cas 
105 (105): 1 Pat I, Jour 90: 2 Pat L W 411; 
Dial ('hand v. Khudu Baksh, (1910) 6 Ind Cas 
963 (963): 1910 Pun W R 73; Situ Ram v. 
Dliani Rum. 1903 Pun Rc No. 92: 35 Pun L 
R 1904; Pannn Lai v. .1 it Soman, 1902 Pun Re 
Xo. 89: 1902 Pun L R 120 F B; Yenkatacha'am 
v. Ramnna'han Chelty, 1922 Mad 429 (430): 15 
Mad I, W 111: 31 Mad L T 52: 

70 Ind Cas 410: 1921 Mad W N 423; 

Telia Ilanumayya v. Mullangi Chinna Dod- 
da/i/ia. (1915) 29 Ind Cas 512 (512) Mad; Siva 
Prasad v. Larhman Pershad, (1918) 46 Ind Cas 
785 (786) Xag: IK Chet Kunwur v. Puttu Singh, 
(1915) 27 Ind Cas 424 (425): 17 Oudh Cas 
366: 2 Oudh L J 129; Bholanath Roy v. Bata 
Krishna Roy, 1927 Pat 135 (139): 1926 Pat H 
C C 161 : 7 Pat L Tim 739: 95 Ind Cas 321; 
Sagar Mull v. TTira Malta raj, 1926 Pat 164 
(165): 1925 Pat II C C 324: 91 Ind Cas 799: 
7 Pat L Tim 264; Kharagnath Misra v. Nakeheddi 
Jim. (1916) 35 Ind Cns 914 (914) Pat; Khudi- 
ram v. Cltandirharan, (1916) 35 Ind Cas 358 
(362): 1 Pat L Jour 306: 2 Pat L W 377 ; Alim son 
of Dad a v. Moledino, (1913) 19 Ind Cas 348 (351): 
6 Sind I. R 168; Yythinatha Ay gar v. Yythi’inga 
Mu-da liar, (1915) 31 Ind Cns 206 (207, 208): 
2 Mad, L W 960: 18 Mad L Tim 374: 1915 Mad 
W X 847. 

(4) Subbia Ayyar v. Subramania. (1909) 31 
Mad 479 (481 ): 18 Mad L Jour 485: 4 Mad L 
Tim 328. 

(5) Kirya Ram v. Laljit, 1892 All V X 151 
(152); R"m Bhajnn v. Udit, (1913) 19 Ind Cas 
405 (405) Cal; Sarboree Kanto Buttacharjee v. 
Anadya Kanto Buttacharjee, (1873) 20 Suth W 
R 226 (226): 12 Bong L R App 10; Sant Singh 
v. Jinan Singh. 1905 Pun Re Xo. 41: 63 Pun 
L It, j 1905: 70 Pun W R 1905. 

(6) Ghulam Khan v. Muhammad Ilassan, 
(1902) 29 Cal 167 (185): 29 Ind App 51: 4 
Bom L R 161: 12 Mad L Jour 77: 6 Cal W A 
226: 8 Sar 154: 25 Pun Re 1902 PC; Bansrajv. 
Sunder Lai, (1908) 35 Cal 648 (659. 660)_: 12 
Cal W X 585: 7 Cal L Jour 520: 138 Pun L R 
1908: 80 Pun Re 1908: 99 Pun W R 1908: 18 
Mad L Jour 2G6: 4 Mad L Tim 25: 14 Bur L 


K 146: 35 Ind App 
Bihari Lai v. C'ltu 
(462): 1907 All W X 


.. 88: 10 Bom L 
unni Lai, (1907) 29 

T XT 1 i ft . a ail T 


R 581;. 
All 467 

.. 117: 4 All L J 455 F B; 

Ramdhnn Singh v. Karan Singh, (1890) 18 All 
414 (417); Bacha Pande v. Ganesh Pande,. 
1902 All W X 195 (196); Muhammad Ismail 
v. Imam. (1888) 8 All W X 131 (131); Walji 
Matliuradas v. Ebji Umersey, (1905) 29 Bom 285 
(290): 6 Bom L R 1132; Ran Bhajan v. Udit, 
(1913) 19 Ind Cas 405 (405) Cal; Haranand 
v. Doyul Chand, (1905) 2 Cal L Jour 142 (143); 
Dabendra Rath v. Sarbamangola, (1904) 8 Cal 
W X 916 (918); Sreenath v. Rajchunder, (1862) 

8 Suth W R 171 (172); Ramanoogra Ohobey V. 
Mt Partmoorla Chobyan, (1875) 7 Suth W R 205 
(205); Ilansraj r. Ganga Ram, 1902 Pun Re No. 
88: 119 Pun L R 1902 F B; Banarsi Das v. Ram- 
Irish nan Das, 1889 Pun Re Xo. 167; Khdu- 
Ram v. Jiican Singh, 1889 Pun Re No. 55; 
Drra Singh v. Ganda Singh, 1883 Pun Re No. 
17: Nambi A m/an gar v. Tajnanurayana Somayajial, 
<1902) 12 Mad L Jour 431 (432): Krishnan 

Chettu v If nth u Pa’aniandi Yaelia Makali Thevar, 
(1899) 22 Mad 172 (174. 175); Kombi v. Pangx, 

(1898) 21 Mad 405 (406): % “S 

ntaredi, (1869) 5 Mad H C R 404 (405); Smpat 
v. Kisan. 1929 Nag 264* (265): 119 Ind Cas 694. 

Sumitra v. Ganesha. (1912) 10 f i9 0 2) 5 

(595) Oudh: Japan Nath v. Oajadhar,(1 90 ^ 

Oudh Cas 13 (16); Vaunp Tun L%n 
Tan T Yin. 1929 Rang 225 (226). 7 Kang 

119 Tnd Cas 212. 

(7) Baijnath v. A'arfltn Prasad, *927 AH 614 
(615): 102 Ind Cas 608: 25 All L J 
Najumud-din Ahmad v. Albert Pue.eh, _(l®® 7 j 
AH 
184 


35 

II 


584 (586): 4 All L J 450: 1907' AH W N 

; Ibrahim AH v. Mohsin Ah, Pershad 

(427): 1896 AH W N 137; Pokkar Pershad 

Pfl VI eft If IN, (1*70) 2 N w /i 082) 

wr ™%?. -ssk hat 

»rM 08 i. A «1 58 5 8 <4 3i : ®W [Irregularity to¬ 
wered by S. 991. 

(8) Gunoa Narain v. Ram Chand, t™ 73 ) 20 
uth W R 311 (311): 12 Beng L R 48. 

(9) r Ba Thein v. U Po Mya, 1930 Rung 
37 (307): 128 Ind Cas 847. 

[But see Aehaber Pande v. Kuldip Singh, 1925 
ang 103 (103): 76 Ind Cns 307 (Decision of 

single Judge—-No authorities referred to).J 

(10) Jlurdeo v. Thana, 1882 Pun Re No. 


lut see Kanhia Lai v. Narain Singh, <1®1 5 > 
nd Cus 700 (701): 11 Pun W R 1916. 28 
Re 1916 (The observation is, however, m 
\\ and not a considered one).] 
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High Court of Madras, one case holding that an appeal' does lie, 11 others holding 
that it does not 12 and a third class of cases holding that a revision will lie in 
such cases, thus impliedly, negativing the existence of a right of appeal. 18 
According to the High Court of Bombay no appeal will lie in such cases but 
a revision may lie. 14 The Judicial Commissioner’s Courts of Oudh 15 and Sind 16 
have also held that the High Court can interfere in revision in such a case. 
It is submitted that the view that an appeal lies is correct. 

Suppose now that the parties accept the award filed in Court and agree 
that a decree may be passed in terms of the award; has the Court power to 
pass the decree without waiting for the expiry of the period prescribed by 
Art. 158 of the Limitation Act? The Chief Court of Punjab 17 and the Judicial 
Commissioner’s Court of Nagpur 18 have held that the decree so passed is valid, 
the reason being that it is, in fact, a decree by consent of parties. The High 
Court of Madras 19 and the Judicial Commissioner’s Court of Sind 20 have, on 
the other hand, held that such a procedure is without jurisdiction and that 
the Court has no power to pass a decree even if an application to set aside the 
award has been disposed of before that time. It is submitted that the former 
view is correct. The object of waiting till the expiry of the limitation period 
is only to enable the parties to come in with their objections to the award, if 
any, and where such parties) themselves agree not to object, there is no 
reason,: why the Court should wait till the expiry of the period before pronounc¬ 
ing judgment. 

5. Finality of decrees not in accordance with the award. —An appeal 
will lie from a decree based on an award where it is in excess of the award or is 
not in accordance with the award. 1 Thus, where the decree allows payment 


(11) Chengalraya Chetty v. Raghava Ramanuja 

Doss, (1919) 52 Ind Cas 569 (572): 37 Mad L 
Jour 100. See also Subbagya v. Papayya , 1929 
Mad 789 (790) [High Court interfered in 

appeal]. 

(12) Monji v. Maliyakil, (1878) 3 Mad 59 
(GO): 5 Ind Jur 396. 

(13) Vein Pillai v. Appasami Pandaram, 
(1911) 9 Ind Cas 197 (198): 9 Mad L Tim 301: 
21 Mad L Jour 444: (1911) 1 Mad W N 141; 
Rangiun v. Govindaswomi, 1922 Mad 179 (179, 
180): 15 Mad L W 160: 71 Ind Cas 266: 1921 
Mad W N 793; Surapparaju v. Narayan Raju, 
(1912) 17 Ind Cas 431 (431 ^: 1912 Mad W N 
1232: 12 Mad L Tim 608 [Doubtful if appeal lies]. 

(14) Ravjibhai v. Dahyabhai Zaverbhai Patel, 
1921 Bom 32 (32): 45 Bom 832: 22 Bom L R 
1454: 59 Ind Cas 811. 

(15) Mani Ram v. Ram A/tray, 1921 Oudh 148 
(148): 24 Oudh Cas 234: 64 Ind Cas 690: 8 
Oudh L J 626. 

(16) Srikishin Rochumal v. Relumal Parinmal, 
(1916) 34 Ind Cas 845 (847): 9 Sind L R 183. 

(17) Ghulam Mustafa v. Halima , (1913) 81 
Ind Cas 298 (301): 176 Pun W R 1913: 810 
Pun L It 1913; Sohamari Bai v. Chattaram. 
(1914) 23 Ind Cas 591 (592): 27 Pun W R 
1914: 69 Pun L R 1914. 

(18) Pandurang v. Amrit Rao, 1931 Nag 112 
(113): 27 Nag L R 240: 134 Ind Cas 282. See 
also Phiran v. Bahavan , (1875) 7 N W P 367 
I Party not estopped by mete silence at lime nf 
decree 1. 


(19) Rangia Chetty v. Onvindaswami Chetty, 
1922 Mad 179 (179, 180): 15 Mad L W 160: 
71 Ind Cas 266: 1921 Mad W N 793 [Dissenting 
from obiter dicta in 21 Ind Cas 3081. 

(20) Sriki8hin v. Reluomal Pariomal , (1916) 
34 Ind Cas 845 (848) 9 Sind L R 183. 

Note 5. 

(1) Deb Xarain v. Rajmonee, (1865) 3 Suth 
\V R 168 (169); Ram Bhujan v. Sree 
Kishen, (1869) 11 Sutli W R 140 
(141): 2 Bong L R A C 260; Amalak Shah 
v. Cliartndas. (1912) 17 Ind Cas 684 (686): 

16 Pun W R 1913: 52 Pun Re 1913: 14 Pun L 
K 1912 Sup [Court dismissing suit, ignoring 
award, on ground that no civil suit lies, decree 
is appealable]; Musst Condi Bai v. Thakar Das , 
1896 Pun Ite No. 60; Kala Singh v. Dhanno 
Singh, 1883 Pun Re No. 47; Purna Chandra 
v. Kunja Bchari, (1918) 46 Ind Cas 477 (478): 
28 Cal L Jour 275 (Decree setting forth two 
awards by the same arbitrator, one modifying the 
other is now one in accordance with the award]; 
Devnt Ram v. Lachhu Mai , 1930 Lah 477 (478): 
31 Pun L R 811: 127 Ind Cas 365 [Held to be 
in accordance with awaid]; Quran Ditto v. Pokhar 
Ram. 1927 Lah 362 (864): 9 Lah L Jour 569: 
104 Ind Cas 202: 8 Lah 693 [Persons not parties 
to award raising objections—Decree on award show¬ 
ing them as parties—They hnving submitted to 
the proceedings cannot apneal on ground of decree 
being in excess of awc.rd]; Sadak Ali v. Imdad 
Mi. ( 1881 ) 3 All 286 (291 ): Qhasita Mai v. 
Jnmiyat Rai. (1912) 14 Ind Cas 284 (285): 1912 
Pun L R 118 : 1912 Pun W R 120 [Revision 
does not lie]. 
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When an award is modified under Para. 12, ante , the only award accord¬ 
ing to which judgment can be pronounced is the modified award. Hence an 
appeal will not lie against a decree based on a modified award, though it may 
not be in accordance with the original award. 7 The contrary view 1*aken in 
the undermentioned cases 8 is, it is submitted, not sound on principle. 

Where an appeal lies against a decree which is in excess of or not in 
accordance with the award, the appellant is not entitled to address the Court 
on all points which were raised before the lower Court, His appeal would lie 
only in so far as the decree and the award differ 9 and his attack must be 
confined to the legality of the decree as compared with the award. 10 

6. Appeal against decree based upon invalid award. —Under the old 
Code prior to the decision of the Judicial Committee in Ghulam Khan v. 
Muhammad Nassau,' it was held that S. 522, presupposed a valid and 
legal award and that, therefore, an appeal lay against a decree based upon an 
invalid award. 1 '" Thus it was held that an appeal lay in the following cases:— 

(1) Where the reference to arbitration was impungned on the ground 
that some of the parties had not consented thereto. 2 


of the amount due by instalments 2 or interest 3 or costs 4 not granted by the 
award, the decree is not in accordance with the award and an appeal will, 
therefore, lie. An appeal will lie also where a decree is based partly on an 
award and partly on the Court’s findings. 5 But the mere fact that the judgment 
is in excess of the award will not give a right of appeal' if the decree is in 
accordance with the award. 6 


(2) Jautahar Singh v. Mul Raj , (1886) 8 All 
449 (451): 1886 All W N 210. 

(3) Mohun Lal'v. Joy Narain, (1875) 23 Suth 
W R 105 105). 

(4) Chuni v. T)han Dtvi, (1909) 4 Ind Oas 
1042 (1042): 97 Pun L R 1909: 111 Pun W 
R 1909. 

[Compare Devat Ram v. Lachhu Mai, 1930 Lah 
477 (478): 31 Pun L R 81: 127 Ind Cas 365]. 

(5) Tursi Ram v. Basdeo, 1926 All 567 (569): 
24 All L J 705: 96 Ind Cas 531. 


(6) Begin Beltari Sen v. Krishna Behari Sen, 
(1908) 8 Cal L Jour 475 (477). 

(7) Mazhar Ali v. Fateh Din, 1930 Lah 219 
<220): 120 Ind Cas 673: 31 Pun L R 337; 
Kilmoni Pal v. Dakshineswar Pal, 1932 Cal 713 
(713): 138 Ind Cas 848: 36 Cal W N 1069 
I Decreo not appealable even though grounds of 
appeal were directed against order modifying 
award. But the appeal may be converted into 
appeafl from order modifying award under b. 
1041: Nanakchand v. Ram Kishen, 1933 Lah 139 
(139): 141 Ind Cas 72: 34 Pun L R 34; 

v. Khair Din, :i906' Pun Re No. 13: 33 Pun 
I, R 1906: 45 Pun W R 1906. 

(8) Jawahar Singh v. Mtilraj, (1886) 8 All 

449 (452): 1886 All W N 210; Ram Samp v. 
Bindra Prasad, (1909) 1 Ind Cas 328 (329): 

12 Oudh Cas 23. 

(9) Bepin Behary Sen v. Krishna Behary Sen, 

(1908) 8 Cal L Jour 476 (477). 


(10) See case cited in foot-note (4) to Note 15 
of Para. 21. 

Note 6. 

(1) 29 Cal 167: 29 Ind App 51: 6 Cal W N' 
226: 12 Mad L Jour 77: 4 Bom L R 161; 25 
I'un Re 1902: 8 Snr 154 P C. 

(1-a) Luchman Dus v. Brijpal, (1884) 6 All 171 
(177): 1884 All W N 16: 8 Ind Jur 448; Eafi- 
azullah v. Rahimatulla, (1903) All W N 159 
160; Muhammad Abid v. Muhammad Asg- 
liar, (1886) 8 All 64 (66): 1886 All W N 2; 
Debendra Nath Shaw v. Aubhoy Churn Bagthx, 
(1883) 9 Cas 905 (906): 12 Cal L Rep 525; 
Alma Ram v. Jamita, 1888 Pun Re No. 134, 
Venkayya v. Yenkatappayya, (1892) 15 Mad 348 
(348, 349); Suppu v. Govindacharyar, (IBeH) 

11 Mad 85 (86); Japan. Nath v. Gajadhar, 
(1900) 5 Oudh Cas 13 (16); Sheopal Suer *■ 
Bhaya Tara Bakhsh Singh, (1899) 2 Oudh Cas 
355 (359); Alim v. Molediono, (1913) 19 
Cas 348 (351): 6 Sind L R 168 . aee also- 
cases cited in foot notes 2 to 7, infra. See 
dh ur Panda v. Nalu Behara, (1899) 4 Cal 'V 
N .xlvii [Objection taken in appeal for the nrss 
time—Not allowed]. 

[But see Pugardin Ravuthan v. Moidin 
Ravuthan, (1883) 6 Mad 414 (416) [But 
sion lies]; Elahee Buksh v. Hajoo, (18™) 

Suth W R 33 (33): 5 Beng L R App 75.J 

(2) Shib Lai v. Chaturbhuj, (1909) 31 AU 450 
(452): 6 All L J 496: 2 Ind Cas 363: 
v. Mt Bhagbari, (1883) Pun Re No. 170; Chettt 
Mul v. Mahoomull, 1882 Pun Re No. A V o, 
Uussan Ali v. Ghulam Mustaja Shah, (1881) r ° 
RcTNo. 33; Indur v. Kandadai, (1903) 26 Mad 47 
(48): 12 Mad L Jonr 396. 



II .. Arbitration 3295 

(2) Where the award was made out of time. 3 

(3) Where the genuineness of the award was disputed. 4 

(4) Where the fact that the arbitrator was the retained pleader of 

the plaintiff was not disclosed to the defendant. 5 

(5) Where one of the arbitrators had not concurred in the award. 6 

(6) Where one of the arbitrators signed the award after the same 

had been filed in Court. 7 

In the Privy Council decision mentioned above 8 where the award was 
challenged on the ground that the minor defendant’s guardian had agreed to 
the reference without the leave of the Court and also on the ground of mis¬ 
conduct of the arbitrators, their Lordships held that no appeal lay against a 
decree based on the award and observed as follows:—“Their Lordships would 
be doing violence to the plain language and the obvious intention of the Code, 
if they were to hold that an appeal lies from a decree pronounced under S. 522, 
except in so far as the decree may be in excess of or not in accordance with the 
award.” 

As has been already seen in Note 13 to Para. 15, the introduction of the 
words “or being otherwise invalid” in that Paragraph, makes it clear that the 
intention of the legislature is that objections to the award on the ground of 
its invalidity must be decided by the Court making the reference and that an 
appeal against the decree, on such ground is incompetent. 9 

It has been held by the High Court of Calcutta that this Paragraph 
contemplates an award made in a case where there is a valid reference and that, 
therefore, where the validity of the reference is itself attacked an appeal 
against the 'decree is not barred. 10 But the High Courts of Allahabad, 11 


(3) Lachman Das v. Abparkash, (1908) 30 
All 169 (171): 1908 All W N 59: 5 Ail L J 
144; Chuha Mai v. Ilari Ram, (1886) 8 All 548 
(550): 1886 All W N 179; Kewal Lodhi v. Baxj• 
nath, (1906) 2 Nag L R 81 (83). 

(4) Sham Lai v. Misri Kunwar, (1907) 29 
All 426 (428): 1907 All W N 115: 4 All L J 
458 (n). 

(5) Kali Prosanna v. Rajani Kant, (1898) 25 
Cal 141 (143, 145). 

(6) Nandram v. Nemchand, (1893) 17 Bom 
357 (361). 

(7) Ramesh Chandra v. Karunamoj/, (1906) 83 
Cill 498 (501). 

(8) Ghulam Khan v. Muhammad Eassan, 

(1902) 29 Cat 167 (185): 29 Ind App 51: 4 
Bom L R 161: 12 Mad L Jour 77: 6 Cal W N 
226: 8 Sar 154: 25 Pun Re 1902 P 0; Cases 
under the Code of 1882 following 29 Cal 167 P 
C; Chairman of the Pumea Municipality ▼. 
Stva Sankar Ran., (1906) 33 Cnl 899 (902, 

903); Chinatamoni Aditya v. Haladhar Maiti, 
(1905) 2 Cal L Jour 153 (159): 10 Cal W N 
601; Kanakku Nagalinga v. Nagalinga, (1909) 
32 Mad 510 (511): 19 Mad L Jour 480: 6 Mad 
L Tim 176: 4 Ind Cas 871; Tellapragada Subia- 
narayana v. Telia Prapada Sarabayya, (1911) 9 
Ind Cas 173 (179, 180): (1911) 1 Mad W N 
151: 21 Mad L Jour 263: 9 Mad L Tim 25 F B. 

[But see Benode Lai v. Pran Chandra, (1911) 
11 Ind Cas 898 (899): 14 Cal L Jour 143.1 


(9) Lula wan v. Lachiya, (1913) 21 Ind Cas 

989 (991): 12 All L J 57: 36 All 69; Narain 
Das v. Ram Prasad, (1912) 14 Ind Cas 455 

(455): 9 All L J 258; Shib Kristo v. Satish 
Chandra, (1913) 18 Ind Cas 69 (70): 39 Cal 
822; Suryu Narain v. Banwari Jha, (1912) 17 
Ind Cas 7 (8): 18 Cnl L Jour 35: 18 Cal W N 
626; Vttam v. Kakoo, 1930 Notes 12 F: 132 Ind 
Cas 180; Telia Hanumayya v. Mullanpi Ohinna, 
DoiLlappa, (1915) 29 Ind Cas 512 (512) 

Batcha Sahib v. Abdul Gunny, 
(1913) 21 Ind Cas 308 (309): 14 

Mad L Tim 314: 25 Mad L Jour 507- 

1914 Mad W N 142: 38 Mad 256; Nidamurthi 
Knshnumurthi v. Garpiparthi Qanapathi Lingam, 
(1914) 25 Ind Cas 583 (584): 1914 Mad W N 
865: Tythinathu Ayyar v. Vythilinga Mudaliar, 
(1915)31 ^d Cas 20 (3 (207. 208): 18 Mad L 
Tim 374: 2 Mad L V/ 960: 1915 Mad W N 847 
,T) J Ehudiram Mahto v. Ohandi Charan, 
(1916) 35 Ind Cas 358 (362): 1 Pat L Jour 306: 

2 Pat L W 377; Alim v. Moledino, (1913) 19 
Ind Cas 348 (351): 6 Sind L R 168; Harnam 

3 V - H “ rnam Sin (l ,l > (1910) 8 Ind Cas 222 
(223): 27 Pun L R 1910: 144 Pun W R 1910. 

(10) Srimati Oolnur Bibi v. Sheikh Abdus 

‘oca ad o^} ,£ al 211 (213> 219): 52 Cftl L Jour 
298: 35 Cal W N 238: 130 Ind Cas 209: 58 Cal 

Ourga Charan v. Ganga Dhar. 1931 Cal 

, 109 (ll0> 111 > : 34 W N 813: 130 Ind Cas 
lo7; Dwarka Nath v. Fanindra , (1919) 49 Ind 
Cas 262 (263) Cal; Girjanath Roy Chowdhurj / v 
Kanax Lai Mxtra, (1918) 43 Ind Cas 169 (172): 
27 Cnl L Jour 339; Parsidli Narain Singh v 
Ghanshyam Narain, (1905) 9 Cnl W N H 7 * 

(874); Joy Prokash v. Sheo Golam, (1885)' 11 
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Bombay 12 and Lahore 13 and the Chief Court of Oudh 14 have taken the contrary 
view. The decisions of the Judicial Commissioner’s Court of Nagpur 15 are 
conflicting. It is submitted that the correctness of the Calcutta view is open 
to question in view of the decision of the Privy Council in Ghulam Khan v. 
Muhammad Hasson. 15 '* 


It has been held by the High Court of Lahore that the rule prohibiting 
an appeal against a decree based upon an award does not apply to a case where 
the Court has no jurisdiction to entertain the suit. 10 The High Court of 
Madras has, on the other hand, held that the remedy in such a case is by way 
of revision. 17 It is submitted that the Lahore view is not correct. A right of 
appeal is expressly negatived by this Paragraph except in the circumstances 
specified and the general principle is that unless a right of appeal is given by 
statute, it does not exist. 


7. Judgment without hearing objections to award—Appeal if lies 
against decree. —It has been held by the High Court of Allahabad 
that where a decree is passed in terms of an award without considering 
the objections raised against it, the award is not in conformity with the provi¬ 
sions of sub-Para. (1), and cannot form the basis of an unappealable decree 
and that, therefore, an appeal lies against decree passed on such award. 1 The 
High Courts of Calcutta, 2 Madras 3 and Rangoon 4 and the Chief Court of 
Punjab 5 have, on the other hand, in such cases interfered by way of revision. 
The Allahabad view cannot, it is submitted, be accepted as correct. 

Where a decree based upon an award is attacked on the ground that a 
sufficient opportunity was not given to a party to substantiate his objections 


Cal 37 (41); Saturjit Pertap v. Dulhin Gulab 
Korr, (1897) 24 Cal 469 (471. 472); T Wang 
v Sana Wnnpidi, 1925 Cal 812 (814): 52 Cal 
559: 42 Cal L Jour 26: 29 Cal W N 886: 87 
I nil Ons 633. 


(11) Jlnri Shankar v. Ram Piyari, 1923 All 
502 (503): 21 All L J 326: 45 All 441: 4 L 
i: (All) Civ 543: 74 Ind Cos 834. 

(12) Mahomed Valli Asmal v. T«Wi J-Sinal, 
I(<24 Horn 324 (325): 26 Bom L R 171. 79 
Ind Cas 723. 

| But see Ravjibai Kashioui v. Dahyalhai Zanr- 
bl.ai, 1921 Bom 32 (32): 4o^ Bom 832. o9 Ind 
<‘as 811: 22 Bom L R 1*154 (obiter)J. 

(13) Sat Bharai v. Jamiai Rat. 1933 Lah F 4 ^ 6 

( 427 )- 14 Lnh 165: 34 Pun L R 393, Finn, 

Bala Ram Walaiti Ram v. Fun*. Bansi Lai 
.I,,,,,,,,,, .Yurt, 1932 L»h 239 (212>: 33 Pun L B 

163: 136 Ind Cas 11: \ S ^ a ’ i 

Walt v. llira Sand, 1931 Lnh 126 ( ! 12 •) ■ 3- * f u 
r, i; 44: 131 Ind Cas 348: 12 Lab 408. J7«am 
v. Iiakoo, (1931) 132 Ind Cas 1=?0 

(181): 12 Lnl. L Jour 89: 1930 Notes 

12 f; Balkishan v. ‘!'n ut «7i • 

1 ah 476 (477): 116 Ind Cas 559: 1 ° Lab 871. 
H Pun L R 165; Quran Dittav p olcharRam, 
1 <127 Lnh 362 (363): 9 Lab L Jour ->69. 1 4 
Ind Cas 202: 8 Lah 693. 

•>* Pun Re 1910 (obiter).J 

(.4) Balde. v 

Oudh 156 (158): 9 Oudh W N 191- 

151. 


(15) Hussain Bhai Bhora v. BansUal, 1924 
Nag 338 (340): 79 Ind Cas 48 (Appeal lies]; 
Siva Prasad v. Lachman Prasad, (1918) 46 Ind 
Cas 785 (786) Nag [No appeal lies]. 

(15 a) 29 Cal 167: 29 Ind App 51: 6 Cal 
W N 226: 12 Mad L Jour 77: 4 Bom L K 
161: 25 Pun Re 1902: 8 Snr 154 P C. 


(16) Ladha Ram v. Rallaram, 1928 Lah 730 
'30. 731): 10 Lah L Jour 242: 112 Ind CaB 


'17) Yydinutha v. Subramanya, (188o) 8 Mad 
i (235. 236) [Decree on award under S. 522 
suit bevond the pecuniary jurisdiction of the 


Note 7. 

(1) Sahdeo Singh v. Melhu Singh, 1927 All 
120 (121): 24 All L J 1036: 98 Ind Cas 993: 
49 All 178; Ram Manohar v. Lai Behari, (1889) 
9 All W N 15 (16); Ibrahim AH v. Mohsin Alx, 
(1896) 18 All 422 (428. 429): 1896 All W 
N 137 F B. 

(2) Jupgobundun v. Ohand Mohan, (1915) 
31 Ind Cas 33 (34): 22 Cal L Jour 237. 


(3) Ratnam v. Kolandai Ramaswami, (1916) 
l Ind Cas 536 (536): 2 Mad L W 1115- 

(4) Das v. Dayalal and Sons, 1933 Rang 38 
)8): 142 Ind Cas 835 [No appeal lies]. 

(5) Sahib Rai v. Ohait Ram, (1915) 281 In* 
is 427 (427): 30 Pun W R 1915: 96 Pan L 

1915. 

[But see Ml Fait eh v. Fattoo, 1882 Pan 
c No. 184.] 
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to the award, it has been held by the High Courts of Calcutta and Lahore that 
the Court acts with material irregularity in the exercise of its jurisdiction 
and that the decree may be set aside in revision. 0 The High Court of Rangoon 
has, however, held that an appeal lies in such a case. 7 It is submitted that this 
view of the Rangoon High Court cannot be accepted as correct. 

8. Second appeal.— Where a decree is passed in accordance with an 
award and an appeal is wrongly entertained against it and the decree is set 
aside in appeal, does a second appeal lie against the decree of the Lower Appel¬ 
late Court? The High Courts of Allahabad, Madras and Patna and the 
Judicial Commissioner’s Court of Nagpur have held that a second appeal lies, 
the reason being that the decree of the Lower Appellate Court is not one in 
accordance with the award. 1 But the High Court of Calcutta 2 and the Chief 
Court of Punjab 3 have interfered, in such cases, by way of revision. 


Where a Court of first instance wrongly refuses to pass a decree in 
accordance with an award and a Court of Appeal reverses the decree of the 
first Court and passes a decree in accordance with the award, such a decree is, 
according to the High Courts of Allahabad and Calcutta and the Chief Court 
of Oudh, open to second appeal. 4 The reason given is that the provision in 
sub-S. (2) of this Paragraph applies only where a decree has been pronounced 
in accordance with the award by the Coart making the reference. But the 
■Chief Court of Punjab has held that the decree of the lower appellate Court 
is entitled to the same finality as that of the first Court and that a second 
appeal will not lie. 5 


9. Revision.. Sub-section (2) of this Paragraph only prohibits an 
appeal from a decree based upon an award, lint as observed by their Lord 
ships of the Privy Council in Glmlcm. Khan v. Mahomed Hassan I L R 29 
Cal. 167, “in the case of an award revision would be more objectionable than 
an appeal and hence an application for revision against a decree in accordance 
with an award does not lie merely on the ground of the erroneous decision of 


(6) Detuna v. Eedar Nath, (1917) 37 Ind Oas 
400 (401): 3 Oudh L J 583; Bhagat Darbari 
Ram v. Bliikha Run i, 1921 Lah 249 (250): 3 
Lah L Jour 487: 20 Pun L R 1922: 64 Ind 
Cos 394. 

(7) Da wood ji and Son v. Sherwan, 1925 
Rung 238 (239): 4 Bur L Jour 76: 88 Ind 
•Cns 609. 

Note 8. 

(1) Lutawan v. Lachya, (1913) 21 Ind Cas 
989 (991): 12 All L J 57: 36 All 69; Naruin 
Dus v. Ram Rrasud, (1912) 14 Ind Cas 455 

(455): 9 All L J 258; Krishnan v. Muthu, (1899) 
22 Mad 172 (173); Nidamarthi v. Thammanna, 
(1903) 26 Mad 76 (77); Sugar Jf uU v. Ilira 
Mahara), 1926 Pat 164 (165): 1925 Pat HOC 
324: 91 Ind Cas 799: 7 Pat L Tim 264; Siva 
Prasad v. Lachniun Prasad, (1918) 46 Tnd Cas 
785 (786) Nag. 


In.. Car 'ooS Q 

“>«f° U S«r'T I T n ' 8 eve " "’ ith ““sent is*” 

izk.'ts ant > 

as r V?T4"A H 

Si it&v'Chrh y2 ^ 

w \ «,? 153 <162 > : 10 « 

W R 93 .' V °f (1870) ,2 ^ 


(2) Balkan! a Nath v. Sitanath , (1911) 9 Ind 
Cns 296 (297): 38 Cal 421; Oanga Oharan Roy 
v. Sasti Mandal , (1902) 6 Cal W N 614 (615); 
Sheikh Elahee Buk/th v. Shaik Hajoo, (1870) 
14 Suth W R 33 (33); 5 Beng L R App 75. 

[But see Uaranand Naskar v. Doyalchand , 
<1905) 2 Cftl L Jour 142 (143).] 


(1888 U ) f iT \n'T a ^ v - Sadapnl Singh. 

(1888) 10 All 8 (ll, 12); 1887 All W N 240.] 

Rc ( Vo /? 80 n . r oa Uk i h V - rt904) Pun 

j £?• 26 Pun L R 1905; Nawah v 
Ahmad Khan, (1890) Pun Re No. 26; Amolaic 
Ram v. Charan Das, (1912) 17 I n d Cns 681 

(686): 16 Pun W R 1913:' 52 Pun Re Vn 
14 Pun L R 1912 Sup. • 
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the lower Court in respect of any of the grounds of objections falling under 
Paras. 14 and 15, ante But where the action of the Court with reference to 
the arbitration proceedings is attacked on any of the grounds mentioned in 
S. 115, ante, the High Court can revise a decree based upon an award. 2 Thus 
where a Court passes a decree on an award without giving notice of the filing 
of the award to the parties as required by Para. 10, ante, it acts with material 
irregularity and revision lies against the decree. 3 A decree passed without 
giving a party an opportunity to substantiate his objections by improperly 
refusing his application for adjournment is vitiated by material irregularity 
and is open to revision. 4 But where the lower Court has refused an adjourn¬ 
ment in the judicial exercise of its discretion, the High Court cannot interfere 
in revision. 5 Where the Court compels an unwilling arbitrator to decide the 


Note 9. 

(1) Ghulam Khan v. Muhammad Easxan, 
(1902) 29 Cal 167 (186): 29 Ind App 51: 4 
Bom L R 161: 12 Mad L Jour 77: 6 Oat W 
N 226: 8 Sar 154: 25 Pun Re 1902 P 0; 
Ajuz Ali v. Mt Zohra, 1932 All 76 (76): 131 
Ind Cas 30: 1931 All L J 906; Prabhu Dayal 
v. Munshi Lai, 1927 All 573 (574): 100 Ind 
Cas 76; Jai Mangal Chand v. Oanpat Chand, 

1925 All 541 (542): 6 L R All (Civ) 156: 

86 Ind Cas 942; Dwitiar Chand Mav.dub v. 
Dharanidhar Mandal, 1929 Cal 831 (832); 

Nunakchand v. Ham Kishen, 1933 Lah 139 
(140): 141 Ind Cas 72: 34 Pun L R 34; 

Gobind Lai v. Darbari Lai Devi, 1929 Lah 688 
(688): 11 Lah L Jour 275: 119 Ind Cas 721: 
Mt Wirnn Wali v. Eira Nand, 1931 L.th 126 
(127): 32 Pun L R 44: 131 Ind Cas 348: 
12 Lah 408; Parma Dat v. Bipju, (1916) 35 
Ind Cas 887 (888): 78 Pun Re 1916: 124 
Pun W R 1916: 40 Pun L R 1917; Golab 

KUaton v. Ohaudhri, (1916) 32 Ind C&s 250 
(251): 99 Pun Re 1915: 207 Pun W R 1915; 
Sita Ram v. Dhani Ram, 1903 Pun Ro No. 92: 
35 Pun L R 1904; Hansraj v. Ganga Ram, 
1902 Pun Re No. 88: 119 Pun L R 1902; Pir 
Bakhsh v. Nihal Singh, (1889) Pun Re No. 58; 
Y enkatuchalam v. Ramanathan Ohetty, 1922 
Mad 429 (430): 15 Mad L W 111: 31 Wad 
L Tim 52: 70 Ind Cas 410: 1921 Mad W N 
423; Sim8on v. Venkata Qopala, (1886) 9 Mad 
475 (476); Krishna Behari v. Mohamad Isir.nl, 
1933 Oudh 327 (327); Puranchaad v. Rom- 

noth, 1925 Oudh 227 (228): 11 Oudh L J 
685: 84 Ind Cas 490; Mirza Mahom'd Hasan 
Beg v. Mir Shakir Beg, 1924 Oudh 409 (400): 
11 Oudh L J 142: 78 Ind Cas 378; Sheo Pal- 
tan v. Suklideo Singh, 1923 Oudh 235 (235): 
26 Oudh Cas 107: 74 Ind Cos 401; Bhol(tna‘h 
Roy v. Bata Krishna Roy, 1927 Pat 135 (140): 

1926 Pnt H C C 161: 7 Pat L Tun 739- 95 
Ind Cas 321; Putto Kumar v. Dpendro Nath, 
(1919) 50 Ind Cos 52 (57): 4 Pat L Jour 2(»5; 
k'mnabai v. Fakir Mahomed, 1922 Sind 1 (3): 
15 Sind L R 165: 65 Ind Cas 50; Debirul Dm 
v. Amina Bibi, 1925 Cal 475 (176): 78 Ind 
Cas 335 (Reference on behalf of minor without 
leave of Court—Court holding rsferenie valid 
—No review lies]. 

(But see Rama Swami v. Venkatarama, 1926 
Mad 201 (204): 49 Mad L Jour 523: 91 Ind 
Cas 745 [Arbitrators deciding matters not 
referred—Court not remitting but passing decree 
—Revision lies]; Brojendra Numur v P * rv " 
Chandra Pal, 1931 Cal 53 (57): »4 Cal W N 
689: 129 Ind Cas 428: 58 Cal 169 [Erroneous 
decision by Court as to misconduct of arbitrator— 
Revision lies]. 

(2) Aramanai Rajagopala v. £™***«* Ranga- 
s,rami. (1915) 31 Ind Cas 458 (459) Mad, 


Govind Singh v. Bhirgu Nath, 1924 All 7S8 
(789): 46 All 686: 22 All L J 676; SLR 

All (Civ) 465: 82 Ind Cas 16; Bhikalal Girdhar- 
das v. Acharat Lai Lallubhai, 1925 Bom 841 
(341): 28 Bom L R 411: 94 Ind Cas 681: 50 
Bom 461; Merali v. Sheriff, (1911) 12 Ind Cas 
687 (688): 13 Bom L R 1017: 36 Bom 105; 
Dcbir-ud-din v. Amina Bibi, 1925 Cal 475 (475): 
78 Ind Cas 335; Delhi Cloth and General Mills 
Co v. Kidari Pershad, 1921 Lah 396 (396): 22 
Tun L R 1922: 64 Ind Cas 363 [Misconception 
of evidence on the part of the Court on the ques- 
tion of misconduct is not a ground for revision]; 
Ram Narain Ram v. Patti Ram Tewary, (1916) 

34 Ind Cas 105 (105): 1 Pat L Jour 90: 2 Pat 

L W 411; Sita Ram v. Dhani Ram, 1903 Pun 
Re No. 92: 35 Pun L R 1904; Panna Lai V. 
Musst Soman, (1902) Pun Re No. 89: 120 Pun 
LR 1902 FB; GirdhariLal v. Imrat Mid, (1878) 
Pun Re No. 39 [Reference in small cause suit- 
decree in terms of award—Revision lie*] 
Srikishen v. Relumal Pariomal, (1916) 34 Ind 
Cas 845 (848): 9 Sind L R 183 [Court passing 
decree on award without considering if it was 
beneficial to minor party—Revision lies!. 
High Court should use revisional powers very 
sparingly. See Mohidin v. Ramaswami, 1921 Mad 
271 (271): 41 Mad L Jour 276: 14 Mad L W 
394: 1921 Mad W N 509: 65 Ind Cas 676; 
Venkata Jagga Rao v. Pdla Ranganayakalu, 
1928 Mad 48 (50): 105 Ind Cas 105; Kanhva 
Lai v. Narain Singh, (1916) 31 - Ind Cas 700 

(701): 11 Pun W R 1916: 28 Put Re 1916 
See Dxvittar Chand Mandal v. Dharanidhar Man 
dal, 1929 Cal 831 (832) [New point cannot be 
raised in revision]; Parmadat v. 2hppw»i ( 

35 Ind Cas 887 (888): 1916 Pun - Re J. 

1916 Pun W R 124: 1917 Pun L R 40 , Dev* 
kinandan v. Raj Kumar. (1889) 9 All W N 124 
(125). 

(3) Chatarbhuj Das v. Ganesh Ram, (1898) 

20 All 474 (475): 1898 All W N 132; Gopi Nath 
v. Haresh Chandra, (1921) 63 Ind Cas 243 

(243) Cal; Rangaswami v. Muthuswami, (1888) 
11 Mad 144 (144, 145); Sohan Lai v Munna 
Lai Mar oar i, 1921 Oudh 154 (154): 24 Oudh Cas 
263: 8 Oudh L J 280: 62 Ind Oas 849. 

(4) Durga Baksh v. Fateh Bahadur, (1016) 
33 Ind Cas 30 (31): 14 All L J 425 • 

Chandra v. Bissay JR am, 1926 Cal 1018 (1019). 
94 Ind Cas 115. 

(5) Oanga Sahi v. Karim BaJcsh, 1926 Lah 

584 (585): 96 Ind Cas 108; Batch Sahib v. 
Abdul Ounny, (1913) 21 Ind Cas 308 (310): U 
Mad L Tim 314: 25 Mad L Jour 507: 1914 Mad 
W N 142: 38 Mad 256; Kharganath v. 

Nakcheddi Jha, (1916) 35 Ind Cas 914 (9lo) 
Pat. 
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matter referred to him, a decree passed upon such an award may be set aside 
in revision. 6 

It has been already discussed in Note 6, ante , whether an appeal lies 
against a decree based upon an award where the reference to arbitration is 
itself impugned as being invalid. The High Court of Allahabad has held that 
such a decree is open to revision on the ground of its being without jurisdiction. 7 
But according to the High Court of Lahore and the Chief Court of Oudh no 
revision lies in such a case. 8 

See* also Notes 3, 5, 6 and 7, supra. 

10. Binding effect of award.—A judgment and decree passed in 

accordance with an award may constitute res judicata as much as a judgment 

and decree which result from the decision of the Court after the matter has 

been fought to the end. 1 A valid award operates to merge and extinguish 

all claims covered by the submission and is binding on the parties to the 

reference even though it has not been made a rule of Court under this 
Paragraph. 2 

An award does not become ineffectual or invalid as between the parties 

to the reference, merely because other parties to the suit have not joined in 
the reference. 3 

A person, who is a stranger to the reference is neither bound by 4 nor 
can enforce 0 the award. 


11. Enforcement of the award —The only way of enforcing an award 
made in a reference through Court is to have a decree passed in accordance 
with it under this Paragraph. 1 Where a decree is passed in terms of an award, 
the award can be enforced only by way of execution of the decree and no 
separate suit will lie therefor. 2 Nor will a suit lie to enforce an award which 
was declared void by the Court in proceedings under Para. 17. 3 


(6) Basdeo Mai v. Kanhaiya Lai, 1921 All 361 
(362): 43 All 101: 59 Ind Cas 667: 18 All L 
J 952. 

(7) Te) Singh v. Ghasi Ram, 1927 All 563 

(563): 25 All L J 606: 102 Ind Cas 236: 49 

All 812; Oopal Das v. Baij Nath, 1926 All 238 

(239): 24 All L J 235: 91 Ind Cas 930: 48 

All 239. 


(But Bee Ajodhya Prasad y. Badarul Husain, 
(1917) 41 Ind Cas 357 (360): 15 All L J 427: 
39 All 489.] 

(8) Sat Bharai v. Jamiat Rai, 1933 Lah 426 
(427): 14 Lah 165: 34 Pun L R 393; Ghulab 
Khatun v. Ghaudhrl, (1916) 32 Ind Cas 250 
(250): 99 Pun Ro 1915: 207 Pun W R 1915 
(Reference on behalf of minor without leave of 
Court—No revision because remedy by suit to set 
aside decree is available]; Baldeo Sahai v. Abdur 
Rahim, 1932 Oudh 156 (158): 9 Oudh W N 
191: 137 Ind Cas 151. 


Note 10. 

(1) Vyankatesh v. Sakharam (1897) 21 Bon 
465 (467) ; Wazetr Mahton v. Chuni Singh, (1881 
7 Cal 727 (729): 9 Cal L Rep 377; Gopal Chun 
jfr v. Brojendro, (1880) 5 Cal L Rep 338 (340) 
Girdhari Ghanbe v. Rambaran Misir, (1916) 3: 
Ind Cas 761 (762): 14 All L J 85 [Award ii 
mutation proceedings is not res judu-rtta on i 
question of title and possession]. See also Ha 
Prasad v. Raghubar Dayal, 1924 All 62 (62. 63) 
45 All 628: 21 All L J 541: 4 L R (A) Cl' 
553: 74 Ind Cas 817. ' 


N 238 ?938\ n a? 0 ; 8 */’ Ram ‘ 1892 Al > ' 

t ^ ^ ’ Mulchand v. Vtamchand, (1913) 2i 

L R C i a 9,3 85 ( c 188 l : , 156 , P , un W R 1913: 275 Pul 
L R 1913. See Kalavakolanu Seethamma v Nar< 

yanamurthx, (1920) 57 Ind Cas 982 (984) • 38 Mac 
J 0 470 (Portion of award dealing with matter 

E de b!r n( ° . SU,t and J as SU( h incapable o 
in Of decree under this para.—Still i 

° n ^ Parties]. See Khan Chand v 
Kodumal, 15 Ind Cas 819 (821): 5 Sind L I 

11781 . D i? r i Ul l ta n V- Sakhttra "> 1921 Nag i7i 
been ’.ct" 60 

US o' 

iiw’ .min M.d'r tL 4 ind c »' 

?—> :\.'ssrrsK! 

P c\f^ ekh d re r?\ v - Lalit Mohan. i 

nj r %o' 2 e Ca nv 
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12. Suit to set aside award. —Where an application to set aside an 
award is refused and a decree is passed in accordance with it, no suit will lie 
thereafter to set aside the award. 1 But a minor can sue to set aside a decree 
against him based on award on the ground that the reference to arbitration was 
made without obtaining the leave of the Court as required by 0. 32, R. 7. 2 


13. Court acting as arbitrator. —It has been already seen in Note 22 to 
Para. 1, ante, that a consent by the parties to abide by the decision of the 
Court is not such a reference to arbitration as is contemplated by this Schedule. 
The decision of the Court, in such a case, however, operates as a consent decree 
and is, therefore, not appealable. 1 In the undermentioned cases 2 it has been 
held that such a decision is in the nature of an arbitrator’s award and hence is 
not appealable. It is respectfully submitted that though the actual decision 
in the said cases is right, the reasoning on which they proceed is not correct. 

Where the parties agree not to let in evidence but that the Court may 
make a local inspection, the decision of the Court in the suit is neither a consent 
decree nor an award and is therefore, appealable. 3 

14. Valuer and arbitrator. —It has been already seen in Note 10 to 
Para. 1 that a reference to arbitration implies the existence of some matter in 
difference which has actually arisen at the time of the reference. Thus, where 
the intention of the parties is that the person to whom the matter is referred 
should hold an inquiry in the nature of a judicial enquiry, and hear the res¬ 
pective cases of the parties, and decide upon evidence laid before him, the case 
is one of arbitration. But where a person is appointed to ascertain some 
matter for the purpose of preventing differences from arising, not of settling 
them when they have arisen, the case is not one of arbitration. 1 No judgment 
could, therefore, be given under this Paragraph on the basis of the valuator’s 

decision. 2 


Illustrations. 


1. E filed a suit against C for injunction and damages for encroachment upon 
her property. In the suit a consent order was made that C was to purchase 
B’s interest in the property at a price to be settled by certain referees. 
The referees settled the price and the lower Court gave judgment under tn s 
paragraph in favour of E treating the said valuation as an award, it w 
held by the appellate Court that the referees were valuators rather 


( 1 ) Stove Upan v^lfa OhitNyein, ( 19201 56 
ml Cas 677 (678) Rang: 18 Bur L Tun 34. 10 
, B R 106. 

(2) Davuluru Yijayaramayya v. ^nvuluru 
renkatasubba Rao, (1916)>32 Ind Cas 881 (889, 
<90): 39 Mad 853: 30 Mad L Jour 46o. 

Note 13. t i 

(1) Ohinnn v. Vcnkataswami, (1919) 51 lna 

ft27 (827 828): 42 Mftd 625: 36 Mad L 

iour 291- 1919 Mad W N 221: 25 Mad L T.m 

5S 

STAGIEST«<£ - ” 

Mad L Jour 100. 


Nath, (1911) 9 Ind Cas 296 (297) .. 38 
[Court cannot review Buch a decision], 
marthi Mukkanti v. Thamana Ramayva, < J 
26 Mad 76 (77): Sambu v. ^ fclf * 

463 (464): 21 Nag L R 84: 90 Ind Cas 550. 

FBut see In re Nimmagada Peda Nagynna, 
(1915) 26 Ind Cas 355 (355, 356) Mad [Award 
of Court is itself a decree and objections to 
award must be taken by way of appeal from 
the decree]. 

(3) Md Ishaq v. Balmdkund Lai, 1929 All 116 
(117): 113 Ind Cas 762. 

(1) Macnaghten v. Rameshwar, (1903) 30 Cal 
831 (842); Ohooney Money Bosses v. Ram 

kur Dutt , (1901) 28 Cal 155 (163): 5 Cal W * 
242. 

(2) Chooneymoney Dosses v. Ramkinkur, (1901) 
28 Cal 155 (163): 5 Cal W N 242. 
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arbitrators and, therefore, the lower Court could not give judgment under 
this paragraph.3 

2. Where an agreement to lease contained a clause that at the expiration of ths 
period of lease, ( the lessor should take over all the buildings then standing on 
the property at a value to be fixed by certain persons, it was held that the 
valuation made by such persons was not an award within the meaning of 
Para. 20 and could not, therefore, be filed in Court.* 


Order of reference or agreements to refer. 

P. IV. [S. 523.] (1) Where any persons agree in writing 

Application to file that any difference between them shall be re¬ 
in court agreement to f erred to arbitration, the parties to the agree- 
refer to arbitration. men ^ or an y 0 f them, may apply to any Court 

having jurisdiction in the matter to which the agreement relates, 
that the agreement be filed in Court. 

(2) The application shall be in writing and shall be num¬ 
bered and registered as a suit 8 between one or more of the parties 
interested or claiming to be interested as plaintiff or plaintiffs, 
and the others or other of them as defendants or defendant, if 
the application has been presented by all the parties, or, if other¬ 
wise, between the applicant as plaintiff and the other parties as 
defendants. 


(3) On such application being made, the Court shall direct 
notice thereof to be given to all the parties to the agreement, 
other than the applicants, requiring such parties to show cause, 
within the time specified in the notice, why the agreement should 
not be filed. 

(4) Where no sufficient cause is shown, 9 the Court shall 
order the agreement to be filed, and shall make an order of refer¬ 
ence to the arbitrator appointed in accordance with the provisions 
of the agreement 10 or, if there is no such provision and the parties 
cannot agree, the Court may appoint an arbitrator. 

[1877—S. 523; 1859—S. 326.] 


Synopsis. 

1. Legislative changes. to arbitration. 

2. Scope and applicability of the para- 5. Agreement must relate to matters 

£r a Ph* within Court’s jurisdiction. 

3. Agreement to refer matters in a pend- 6. Agreement relating to appointment of 

ing litigation. Muttawali. 

4. Agreement to refer future differences 7. Agreement to refer must be in writing. 


Cal^lSS^Ue^T^al^V™ 2 li kar ’ (1901) 28 831 4) ifacna ° ht6n v - Ra ™ 8 hwar , (1903) 30 Cal 
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8. “Shall be numbered and registered as 

a suit”—See Note 12 to Para. 20, 
infra. 

9. “Where no sufficient cause is shown.” 

10. Arbitrator appointed in accord¬ 

ance with the provisions of the 
agreement. 

11. Death or refusal of arbitrator to 


act. 

12. Revocation of reference to arbi¬ 

trator. 

13. Court cannot appoint an umpire. 

14. Abatement of proceedings before arbi¬ 

trator on death of party. 

15. Appeal. 

16. Revision. 


Paragraph whether applicable to cases under Arbitration Act. See Note 2. 

1. Legislative changes:— 

1. The words “of any person named in the agreement or to be appointed by any 

Court having jurisdiction in the matter to which the agreement relates” 
which occurred after the words “shall be referred to arbitration” in the 
corresponding section of the old Code have been omitted in Cl. 1 of this 
Paragraph. 

2. Clause 4 of this Paragraph replaces the following words which occurred in 

the old Code:—“If no sufficient cause be shown, the Court may cause the 
agreement to be filed, and 3hall make an order of reference thereon, and may 
also nominate the arbitrator when he is not named therein and the parties 
cannot agree as to the nomination.” 

It was held under the old Code that an agreement in which the, arbitrator was n ,t 

named could not be filed under S. 523.1 Under the present Code, in view 

of the aforementioned changes, it is not necessary that the arbitrator should 
be named in the agreement. 2 

2. Scope and applicability of the Paragraph. —This and Paras. 18 
and 19, infra, deal with the second class of cases of arbitration referred to by 
the Judicial Committee in Ghulam Khan v. Muhammad Hassan, (I.L.R. 29 

Cal. 167 P. C.), viz., to references to arbitration without having recourse to 

litigation. 

The provisions of this Paragraph apply only to cases where in pursuance 
of the agreement to refer, the arbitrators have not functioned and made their 
award. Where the award has actually been delivered, the proper course is 
to take proceedings under Para. 20 to enforce the award. 1 Similarly, where 
an application is filed under this Paragraph but before it is disposed of, the 
arbitrators deliver their award, the application is rendered infructuous, and 
the remedy of the parties is to apply under Para. 20. 2 A mere filing oi an 
application under this Paragraph does not oust the jurisdiction of the arbitrator 
to give his award. 8 

Arbitration in a pending suit stands on a different footing from an 
agreement made out of Court to refer a dispute to arbitration. In a pending 
suit the authority of the arbitrator is derived from the order of the Couit 


Schedule II, Para. 17—Note 1. 

(1) Fazulbhoi Mehrali Chinoy v. The Bombay 
and Persia Steam Navigation Co, Ltd, (1896) 20 
Bom 282 (237). 

(2) Dreyfus if Co v. Qurdittu Mai, (1911) 9 
I ml Cas 655 (657): 35 Pun Re 1911: 8,5. Pun L 
R 1911: 70 Pun W R 1911. 

Note 2. 

(1) Ram Ugrali Pande v. Achraj Nath Pande, 


(1915) 31 Ind Caa 899 (901): 38 All 85: 13 
All L J 1115; Allahdin v. Badsha Began, 
(1918) 45 Ind Caa 647 (648): 90 Pun W R 
1 §18. 

(2) Parbati v. Durga Devi, 1928 Lah 170 
(172): 108 Ind Cas 186. 

(3) Sheo Narain v. Bala Rao, 1932 AH j**® 
(350): 1932 AH L J 831: 137 Ind Cas 198. 
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making the reference, and if this order is defective there is no proper reference 
and consequently there can be no legal award. On the other hand in a private 
reference it is the agreement entered into between the parties which confers 
jurisdiction on the arbitrators to deal with the dispute. In such a case if 
proceedings are taken under this Paragraph and a reference secured under 
CL 4 thereof, it is not this reference which constitutes the arbitrator as a 
private tribunal. It is merely the machinery by which the tribunal already 
constituted by the agreement of parties is made to function. 4 

The provisions of this Paragraph are permissive and do not oblige a 
party to apply under this Paragraph. 6 It is open to a party to the agreement 
to file a suit in Court notwithstanding the agreement and the only remedy of 
the other party if he wishes to stand by the agreement is to apply under 
Para. 18, infra, (for further discussion, see Para. 18). The provisions of this 
and the following two Paragraphs do not apply to cases governed by the 
Indian Arbitration Act, 1899. (See S. 3 of the Indian Arbitration Act, 1899 

and S. 89 of the Code). See also the following cases/* 

If in conciliation proceedings under Chapter 6 of the Dekkhan Agri¬ 
culturists’ Relief Act, XVII of 1879, the parties agree to refer the matter in 
dispute to arbitration, the conciliator appointed under that Chapter must, 
under S. 45 of the Act, forward the agreement to the Court having jurisdiction 
in the matter and the Court must thereupon proceed in the manner provided 
by this Paragraph and Paragraph 19, infra. 

3. Agreement to refer matters in a pending litigation.— The provi¬ 
sions of this Paragraph cover only cases where parties, without recourse to 
litigation, agree to refer their differences to arbitration. 1 If parties to a litiga¬ 
tion who desire to refer their differences to arbitration, desire to avail them¬ 
selves of the provisions of this Schedule, they can do so only under Paras. 1 
to 16 thereof. 2 In;other words, an agreement to refer made by the parties to 
a litigation without the intervention of the Court cannot be recognised under 
this Schedule 3 and cannot be filed under this Paragraph as if it was an agree¬ 
ment to refer without recourse to litigation. 4 If an award has been passed on 


(4) Mt Parbati v. Mt Durgu Devi, 1928 Lab 
170 (173): 108 Ind Cos 186 . 

(5) Busuoo v. Jagannath, 1931 Oudh 127 
(129): 8 Oudh W N 71: 131 Ind Cos 443; 

Kyaw v. Ma Thwe, (1897 1901) 2 U B R 
286 [Held suit not barred). 

(6) Kunthi Ammal v. Sarangapani Ohetty, 
1931 Mod 170 (171): 33 Mad L W 60: 54 
Mod 198: 130 Ind Cos 668: 60 Mad L .Tour 
198; Protap Chander Deg v. Tuhey Dae Dey, 
(1902) 29 Cal 793 (795); Attock Oil Co, Ltd 
v. Abdul Majid, (1929 Lah 246 (246): 118 Ind 
Cos 533. 

Note 3. 

(1) Venkatachalam Reddi v. Rungiah RedJi, 
(1911) 12 Ind Cas 372 (375): 36 Mad 353: 
10 Mad L Tim 248: (1911) 2 Mad W N 249: 
21 Mad L Jour 990. 

(2) Ohunbasappa Quruehantappa v. Baslin- 
1 /nppa Gokurnya Iliremath, 1927 I3om 565 (581): 
29 Bom L R 1254: 105 Ind Cas 516: 51 Born 


908 F B. 

(3) Official Receiver v. Tirathdas Mev:uram, 
1927 Sind 66 (72): 97 Ind Cas 321; haji Umar 
v. Shivaldas, 1921 Sind 65 (67, 68): 16 Sind L 
R 174: 81 Ind Cas 658. 

(4) Dinkar Rai v. Teshwantrai, 1930 Horn 

98 (104): 31 Bom L R 1403: 124 Ind Cas 
119: 54 Bom 197; Tincowry Dey v. Fakir C/iand 
Dey, (1903) 30 Cal 218 (228): 7 Cal W N 180; 
Vyankatesh Mahadev v. Ramachandra Krishna, 
(1915) 27 Ind Cas 46 (47, 48): 38 Bom 687: 
16 Bom L R 653 (It cannot be recognised at 
iill); Deomal v. Kanoomai Jothmal, 1926 Sind 
5 (6): 89 Ind Cas 335. See also Budha v. 
Baku, 1882 Pun Re No. 130. The following deci¬ 
sions under the old Code which took a contrary 
view, it is submitted, are not correct in law in 
view of 29 Cal 167 P C; Sheo Dat v. Sheo 
Shankar, (1905) 27 All 53 (56): 1 All L J 398: 
1904 All W N 160; Sheo Shankar Singh v. Sheo 
Dat, 1904 All W N 9 (10) ; Jlarivalbdas v. 

Vtamchand, (1879-80) 4 Bom 1 (4): 4 Ind Jur 
410. 
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such a reference it cannot be made the basis of a proceeding under Para. 20. 5 
As to "whether such an agreement can be recognised, independent of this 
Schedule, as an adjustment of the suit under 0. 23, It. 3, there is a conflict of 
opinion for which see Note 9 to 0. 23, R. 3, ante?"' 

Where, however, after an agreement to refer was entered into in a 
pending suit, the suit itself was withdrawn an application filed under this 
Paragraph subsequent to such withdrawal is not incompetent and an award 
made in pursuance of the same is valid. 6 So also an agreement to refer relating 
to matters not involved in the suit is perfectly valid, though entered into pending 
suit. Thus where during the pendency of probate proceedings the parties 
agreed to refer to arbitration the question of the division of the estate, and 
the agreement left untouched the powers of the Court to issue probate, and the 
arbitrators also did not deal with that question, it was held that the agreement 
and the award thereon were valid. 7 

4. Agreement to refer future differences to arbitration. —See Notes 2 
and 10 to Para. 1 3 ante. 

5. Agreement must relate to matters within Court’s jurisdiction.— 
Before an application can be filed under this Paragraph it is essential that the 
agreement to refer should relate to matters which the Court is competent to 
try and has jurisdiction to pass a final decree upon. Thus, where an agree¬ 
ment relates to the partition of revenue paying land, it cannot be filed under 
this Paragraph as the civil Court has no jurisdiction to partition the revenue. 1 
Where an agreement relates to matters partly within and partly beyond the 
jurisdiction of the Court it has been held that the Court cannot strike out that 
portion of the agreement beyond its jurisdiction in order to give itself juris¬ 
diction unless the parties agree to this being done with a view to the Court 
proceeding under this Paragraph. 2 

6. Agreement relating to appointment of Muttawalli.— The succession 
to the trusteeship of a public trust or charity is a matter affecting the public 
interests and a dispute regarding it cannot be referred to arbitration. 1 It 
has been held by the High Court of Madras that an agreement to refer to 
arbitration, even if relating to a public office is not necessarily unlawful or 


(5) I)han Singh v. Kahn Singh, (1912) 15 

I lid Cus 140 (143): 115 Pun Re 1912: 6 Pun 
L It 1912 (Sup): 191 Pun W R 1912. 


(5-a) See also Payarelal v. Chanaram, 1925 
Nag: 203 (203): 83 Ind Cas 22 [Arbitration— 
Pending: suit—Submission otherwise than through 
Court—Is not illegal]. 

(G) Lai Chand v. Sei Ram, 1930 Lah 1066 
(1067): 12 Lah L Jour 24: 122 Ind Cas 237: 
31 Pun L R 445; Kokil Singh v. Ohaudhury , 1924 
Pat 488 (490, 491): 3 Pat 443: 1924 Pat H C 
C 110: G Pat L Tim 122: 81 Ind Cas 994: 3 
Put L R Civ 52. 

(7) Shankar v. Ramchandra, 1923 Bom 365 
(366): 25 Bom L R 437: 73 Ind Cos 415. 


(1) Jwala 
Ind Cas 2G1 
W R 1917. 


Not© 6 ‘ , 

hah v. Nihal Ohand, (1917) 42 
61): 91 Pun L R 1917: 166 Pun 
ee (duo Note 5 to Porn. 21, tnfra. 


(2) Pariah Singh v. Devi Singh, 1883 Pun Re 


No. 5; Fazl Din v. Shah Nawaz, (1914) 22 Ind 
Cus 381 (383): 46 Pun L R 1914: 55 Pun W R 
1914. 


[But see Asa Nand v. Qanesha Ram, 1930 
,nh 836 (838): 122 Ind Cas 724: 11 Lah 470: 

1 Pun L R 789: 12 Lah L Jour 297 [Dis- 
nguishiug on facts 1883 Pun Re No. 6 ana 

2 Ind Cos 381—Mr. Justice Jai Lai also doubted 
m PAi'rocfriAW nf the above two decisionsJ. 


Note 6. 

(1) Muhammad EabiruUiuq r. BauamM'" 
hammad (1917) 38 Ind Cas 296 (297). 1 
t L W 260: 1917 Pat H 0 C 93; Mohfm'd 
■ahim Khan v. Ahmad Said £* an » 

1 Cas 219 (223): 7 All L J 761: 32 AH 503, 
? also Soudtmini Ghose v. Gopal Ohan-lr 
ose. (1915) 28 Ind Cas 557 (559): M 
X 948: 21 Cal L Jour 273 
ninistrator cannot make a referen y 

ting a will]; Janandra bath , af “‘f r q 279); 
Indra Nath Makerfee 1928 Cal 275 (270) 
Cal W N 108: 107 Ind Cos 70, (DOJ. 
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opposed to public policy but must be scrutinised by the Court for the purpose 
of ascertaining whether it is in violation of the trusts of the institution or 
affects adversely the interests of the public. 2 

7. Agreement to refer must be in writing. —It is essential that the 
agreement to refer should be in writing before it can be filed under this 
Paragraph. 1 

8. Shall be numbered and registered as a suit. — See Note 12 to 
Para. 20, infra. 

9. “Where no sufficient cause is shown.” —Agreements to refer to 
arbitration stand on the same footing as all other lawful agreements by which 
the parties are bound to the terms of what they have agreed to, and from 
which i.e., the agreement to refer they cannot retire,unless the scope and object 
of the agreement cannot be executed, or unless it be shown that manifest in¬ 
justice will be the consequence of binding the parties to the contract. 1 Where 
therefore no “sufficient cause” 1 '” is shown against the agreement, this Paragraph 
provides that the agreement shall be ordered to be filed. All grounds on which a 
contract will be voidable such as fraud, misrepresentation, etc., which will en¬ 
able a party to avoid a contract or which renders a contract unenforceable 
against a party will constitute “sufficient cause” against filing the agreement 
under this Paragraph. Thus where the agreement to refer is shown to be 
vitiated by fraud or mistake 2 or by misrepresentation 3 or is not consented to 
by all the parties 4 the Court will decline to file the agreement. Similarly, 
where an agreement to refer is entered into by the d»- facto guardian of a 
Mahomedan minor it cannot be filed under this Paragraph as such guardian 
has no authority in law to act for the minor. 3 So also where the conduct of the 
parties shows that they have abandoned and cancelled the agreement to refer, 
the Court will refuse to order the same to be filed. 6 An agreement, the submis¬ 
sion under which has been revoked for good cause cannot be filed under this 
Paragraph. 7 


10. “Arbitrator appointed in accordance with the provisions of the 
agreement.” —A submission to arbitration must be strictly construed as it 
deprives the party to the submission, of the right, which he has under the 
common law, to have the dispute to which the submission relates decided by a 


Court of law. 1 The jurisdiction of the 


(2) Ve N ERMA Venkatuchalam Chet'iar 
v. Ve X K Rm A Ramanathan Chettiar . 1922 
Mad 429 (432): 16 Mad L W 111: 31 Mad L 
Tim 52: 70 Ind Gas 410: 1921 Mad W N 423. 

Note 7. 

(1) Tincoxory Dey v. Fakir Chand Dey , 
(1903) 30 Cal 218 (228): 7 Cal W N 180 . 

Note 9. 

( 1 ) Pestonjee Nussurwanjee v. Manookjee , 
(1867-69) 12 Moo Ind App 112 (130, 131): 10 
Suth W R 51: 1 Ind Jur N S 69; 2 S»:th 164: 
2 Sar 390: 3 Mad H C R 183. 

(1-a) Sri Ram v. Sorabji, (1921) 3 Lah L 
Jour 276 (278, 279) [Agreement of reference 

providing for appointment of new arbitrator in 
ease the arbitrator originally appointed refuses 
to act—Resignation of such arbitrator is noc 
"sufficient cause" for not filing the agreement]. 

(2) Mt Dasoba v. Bari Bohu, (189«») 3 C P 

C.P.C.—414 


Court to order a reference under this 


L R 89 (92). 

(3) Ganesh Dim v. Keshadas, (1917) 50 Ini 
Cas 637 (640) Lah; Ram Rattan v. ilusakhn 
Mat, (1893) Pun Re No. 49. 

(4) Ajy a Thu Zan v. Nga Km/an Kalng, 
(1917) 38 Iml Cas 577 (578): 9 Bur L Tim 
253. 

(5) Mohsinuddin Ahmed v. K-tubiruddin 
Ahmed, (1920) 57 Ind Cas 945 (947): 47 Col 
713: 26 Cal W N 246: 1921 Cal 818. 

(6) Aladho Kashinath v. Sambashiva, (1920) 
54 Ind Cos 126 (127) Nag. 

(7) Coley v. F A Da Costa, (1890) 17 Cal 200 
(207. 208). 

Note 10. 

(1) Tara chand v. Parsram, 1930 Sind 202 
(203): 123 Ind Cas 696. 
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Paragraph is derived from the agreement of the parties and the Court must 
refer, in accordance with the terms of the agreement. 2 If it fails to do so 
it acts with material irregularity in the exercise of its jurisdiction. 3 Thus, 
where the agreement is to refer to the arbitration of two European merchants 
of Karachi, the Court has no power under this Paragraph to order a reference 
to an Indian merchant of Amritsar. 4 Where according to the terms of an 
agreement to refer, an umpire should be appointed from out of seven persons 
named, the Court cannot appoint as an umpire, a person who is not one of the 
seven parsons so named. 4 '* Similarly, where the agreement is to refer to three 
arbitrators, the Court has no jurisdiction to add a direction that in case of 
disagreement among them, the opinion of the majority should prevail. There 
can be no implied agreement in such cases to be bound by the decision of 
the majority. 5 


An order under the last portion of Para. 4, ante, directing a party to 
nominate an arbitrator, cannot be passed before the agreement is actually filed 
under the earlier portion. 6 

11. Death or refusal of arbitrator to act. —Where an arbitrator dies 
or refuses to act subsequent to the /agreement to refer and the agreement does 
not contain any provision for such a contingency, has the Court power to 
appoint a new arbitrator? There are two previsions in this schedule empowering 
the Court to appoint an arbitrator:— 

(a) Under Cl. 4 of this Paragraph where the agreement does not 
contain any provision for the appointment of arbitrators and 
the parties cannot agree thereto. 

(])) Under Para. 5 of this schedule read with Para. 19, infra. 

As to the power of the Court to make an appointment under Cl. 4 of 
this Paragraph the High Court of Allahabad 1 has expressed the view that the 
expression “if there is no such provision and the parties cannot agree” covers 
also a case where there has been a provision for a particular arbitrator who is 
either dead/ or has retired. If he has died or refuses to act it is as though there 
where no provisions. But this opinion is merely an obiter dictum and the 
High Court of Bombay 2 has dissented from this view and has held that C . 

is not open to such a construction. 


(2) Xarai/anappa v. Rainachandrawu, 1931 
Mad 28 (33): 1930 Mad W N 1028: 32 Mad 
L W 905: 129 Ind Cas 638: 60 Mad .L Jour 
i76: 54 Mad 469; CD Barracho y. A D bowa, 
( 1871 - 74 ): 7 Mad H C R 72 (76) See also 
SatiMh Chandra v. F^i i2«m,1921 P« t161 
(162): 6 Pat L Jour 287: 19-1 T P " 1 I*°o 90 
170: 2 Pat L Tim 277: 61 Ind Cas 890 
[ Court cannot refer again, on the first reference 
proving abortive, on its own motion I. 

(3) Drefus and Oo v. Gurudittu Mai, (1911) 
9 Ind Cas 655 (657): 35 Pun Re 1911: 85 Pun 
L R 1911: 70 Pun W R 1911. 

(4) I) ref tin tf- Vn v. Gnrditta Mai. (1911 I !l 
Ind Cas 655 (657): 35 Pun Re 1911: 85 Pun L 
R. 1911: 70 Pun W R 1911. 

(4-a) 0 D Barracho v. A. D Souza, (1871-74) 
7 Mad H C R 72 (76). 


(5) Ramayya v. Bfpayya 1926 Mad U83 
(1184): 51 Mad L Jour 440. 24 Mad u 
884: 97 Ind Cas 824. 

(6) Shib Dial v. AH Baksh and Sons, 1926 
Lah 505 (505): 94 Ind Cas 483. 

(1) Fazl Ilahi v. Prag Vara»'n, l9 22 A 133 
(133): 20 All L J 327: 44 All 523’ 67 Ind Cas 

739. 

But see Ahmad Noor Shan v. Abdul Rahiman 
Khan, (1920) 54 Ind Cas 366 (367). 

191: 18 All L J 76. 

(2) Yishwas Balwant Davaie 
Oanesh Thakar, 1931 Bom 529 (531). 
jj R 1022: 184 Ind Cas 733. 
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As to the power of the Court to proceed under Para. 5 and make an 
appointment it must be noted that that Paragraph applies to agreements without 
recourse to litigation only by virtue of Para. 19 by which the provisions of 
Para. 5 can be applied by the Court “only so far as they are consistent with 
the agreement There is a diversity of judicial opinion in the application of 
Para. 5 and in order to understand and appreciate the decisions they may be 
considered under two heads, viz .:— 

(1) Where the death or refusal of the arbitrator takes place subse¬ 

quent to the agreement but before it is filed into Court under 
this Paragraph. 

(2) Where such death or refusal takes place subsequent to the filing 

under Cl. 4. 


In cases falling under the first head, it has been held by the High Courts 
of Calcutta 3 and Madras 4 and the Chief Courts of Punjab r ’ and Lower Burma 6 
that the agreement becomes incapable of performance on the death or refusal 
of the arbitrator and that the Court cannot order such agreement to be filed 
under this Paragraph. Thus, where an agreement is to refer to the arbitration 
of three specified persons, and one of them dies pending arbitration proceedings, 
the Court cannot order the agreement to be filed under this Paragraph and 
direct the remaining arbitrators to act or appoint a new arbitrator in his place 
as it will not be consistent with the provisions of the agreement to do so. 7 The 
High Court of Allahabad 8 has, on the other hand, held that where an arbitra¬ 
tor refuses to act pending arbitration proceedings, the Court can. on a subse¬ 
quent application under this Paragraph appoint a new arbitrator. The deci¬ 
sion proceeds on the view that a party acquiescing in the arbitrators commenc¬ 
ing proceedings should be deemed to have waived his right to object to the 
opposite party obtaining later on an order of reference under this Paragraph. 

In cases falling under the second head, the power of the Court to appoint 
a new arbitrator has been assumed in the following cases. 6 But it is conceived 
that even in such cases the power of the Court to make a new appointment 
should be consistent with the terms of the agreement. 


12. Revocation of reference to arbitrator.—Under the common law of 
England, a party to a submission might at any time before the award was made, 
revoke the authority of the arbitrator, the reason being that the arbitrator was, 


Para 17, 
Notes 
11 — 12 . 


(8) Brooke v. Swrdyal, (1874) 12 Bcng L R 
App 13. See also Narendra Nath v. JJa-'an 
Chandra , 1926 Cal 730 (731, 732): 13 Cal L Jour 
292: 94 Ind Cas 177. 

(4) Narayanappa v. Ramachandrappa, 1931 Mail 
28 (81, 32): 1930 Mad W N 1028: 32 Mad L 
W 905: 129 Ind Cas 638: 60 Mad L Jour 676: 
54 Mad 469; Qaitum Bi v. Nabi Saheb , (1912) 
17 Ind Cas 389 (390): 24 Mad L Jour 15: 1912 
Mad W N 957: 12 Mad L Tim 346. 

(5) Mohan Lai v. Damodar Das, (1918) 44 
Ind CaB 866 (868): 71 Pun Re 1918; Sri Ram 
v. Sorabfi , (1919) 51 Ind Cas 636 (637): 155 
Pun Re 1919: 55 Pun W R 1919. [Rut where 
there is a distinct provision authorising a party to 
appoint another arbitrator, it does not become 
incapable of performance]. 


(6) Mu Ba U v. Mauny Pe San t (1917) 42 Ind 
Cas 911 (911): 11 Bur L Tim 160. 

(7) Narayanappa v. Ramachandrappa, 1931 
Mad 28 (31, 32): 1930 Mad W N 1028: 32 
Mad L W 905: 129 Ind Cas 638: 60 Mad L 
Jour 676: 54 Mad 469. 

(8) Bhagwan Das v. Qurdayal, 1921 All 188 
(190): 19 All L J 823: 64 Ind Cas 459; Fatal 
Ilahi v. Prag Narain, 1922 All 133 (133): 20 
All L J 327: 44 All 523: 67 Ind Cas 739. 

(9) Hafiz Zahur Ahmad v. Taslimunnissa , 1926 
All 55 (56): 23 All L J 891: 6 L 1U Civ 575: 
89 Ind Cas 404: 48 All 27; Vishwas Balwant 
Davare v. Bhalchandra Oancsh Thakur , 1931 
Bom 529 (531): 33 Bom L R 1022: 134 Ind 
Cas 733; Rabat TJllah Khan v. Ibad TJllah Khan> 
(1917) 40 Ind Cas 38 (39): 4 Oudh L J 131. 
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(1) the fact that the arbitrator is colluding with the opposite party. 4 

(2) the fact that the arbitrator is discovered to have been acting as a 

mukhtear for one of the parties without remuneration or to be 
indebted to such party. 3 

(3) unreasonable delay in the conduct of the proceedings before the 

arbitrators, not caused by the party seeking to revoke the 
submission. 6 

(4) relationship of the arbitrator to one of the parties, unknown to 

the other. 7 

The following do not constitute “sufficient cause’’ for revocation of a 
submission:— 

(1) Delay in the conduct of the proceedings, where such delay is 

caused by the very party seeking to revoke. 8 

(2) The fact that one of the arbitrators figured as a witness for the 

prosecution in a security proceeding against the party seeking 
to revoke. 0 

(3) The fact that the arbitrator is entering into foreign matters and 

that a minor is likely to be interested in the arbitration and that 
he would not be bound by it. 10 

13. Court cannot appoint an umpire.—Where the agreement to refer 
does not contain any provision for appointing an umpire in case of difference 


in contemplation of law merely an agent appointed by the parties to decide 
the matter in dispute between them and his authority was therefore revocable 
by either of his principals. 1 This has not been followed in this country. 2 As 
pointed out by the Privy Council in Pestonjee v. Manockjee & Co., 12 Moo. 
Ind. App. 112, at p. 130, no party to an agreement to refer to arbitration can, 
after a reference has been made, revoke the submission unless for good cause 
and a mere arbitrary revocation of the authority is not permitted. 3 The follow¬ 
ing have been held to be “sufficient cause’’ for revoking a submission to 
arbitration:— 


Note 12. 

(1) Halsbury’s Laws of England, Vol 1, page 
448. 

(2) Satyanarayana v. Venkatarangayya, (1904) 
27 Mad 112 (115): 13 Mad L Jour 311. 

(3) Pestonjee v. Manokjee, (1867) 12 Moo Ind 
App 112 (130): 10 Suth W R 51: 1 Ind Jur N S 
69 : 2 Suth 164 : 2 Sar 390 • 3 Mad HCR183PO; 
Nagaswmi v. Rangaswami, (1885) 8 Mad H C 4(3 
(55); Perumalla v. Perumalla, (1904) 27 Mad 
112 (115): 13 Mad L Jour 311; In re, Yappu 
Rowther, (1914) 22 Ind Cas 548 (548): 1914 
Mad W N 52; Sultan Muhammad v. Sheo Prasad, 
(1898) 20 All 145 (148): 1897 All W N 227; 
Sheo Narain v. Bala Rao, 1932 All 348 (349) . 
1932 All L J 331: 137 Ind Cas 198; Ablakshee 
Eoer v. Oodun Singh, (1871) 15 Suth W R 
331 (331): 7 Beng L R 14; Kellie v. Fraser, 
(1877) 2 Cal 445 (463, 464): 2 Ind Jur 101; 
Peer Buksh v. Jumal, 1870 Pun Ro No 80; 
Nathwmal v. Muhammad Shaft, (1917) 39 Ind 


Cas 349 (352): 12 Pun Re 1917; Raza Ali v. 
Fida Ali, (1901) 4 Oudh Cas 17 (21). 

(4) Bunsidhar v. Sital Prasad, (1907) 29 All 
13 (14): 3 All L J 613. 

(5) Mahomed Waliiduddin v. Hakiman, (1902) 
29 Cnl 278 (282): 6 Cal W N 235. 


(6) Ooley v. Da Costa, (1890) 17 Cal 200 (208). 


(7) Ghulam Mahomed Khan v. Gopaldas Lat- 
singh, 1933 Sind 68 (69, 70). 

(8) Kunj Lai v. Banwari Lai, (1918) 48 Ind 
Cas 711 (714): 4 Pat L Jour 394. 


Ol, an V/T«*n 


_ moo All 348 


(10) Ram Ooomar v. Kalachand, (1874) 21 
Suth W R 395 (396). 
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between the arbitrators, the Court cannot appoint an umpire under this 
Paragraph. 1 

14. Abatement of proceedings before arbitrator on death *of party.— 
See Note 17 to Para. 1. 

15. Appeal. —An order under this paragraph filing or refusing to file 
an agreement is appealable under S. 104, sub-S. (1), Cl. (d). 1 But a decree 
passed in terms of the award made in pursuance of a reference under this 
Paragraph is not appealable. 2 Nor does an appeal lie against an order revok¬ 
ing the reference to arbitration. 3 

16. Revision. —The omission of the Court to register and number the 
application as a suit is an irregularity. But if the irregularity is acquiesced 
in by the parties, it does not affect the merits of the case and affords no ground 
for interference in revision. 1 


P. 18. [New] Where any party to any agreement to refer 

stay of suit where to arbitration, or any person claiming under 
there is an agreement him, institutes any suit 2 against any other party 

to refer to arbitration. . . ° J ^ J 

to the agreement, or any person claiming under 
him, in respect of any matter agreed to be referred, any party 
to such suit may, at the earliest possible opportunity and in 
all cases where issues are settled at or before such settlement, 
apply to the Court to stay the suit ; and the Court, if satisfied 
that there is no sufficient reason why the matter should not be 
referred in accordance with the agreement to refer to arbitration, 
and that the applicant was, at the time when the suit was institu¬ 
ted and still remains, ready and willing to do all things necessary 


Note 13. 

(1) Muhammad Abid v. Muhammad Asghar, 
(1886) 8 All 64 (66): 1886 All 

\V N 2; Begam Bibi v. Ghulam Ghous, 

1882 Pun Re No. 191. See also 

Vishuos Balwant Devare v. Bhalrhandra Ganesh 
Thakar, 1931 Bom 529 (531, 532): 33 Bom L 
R 1022: 134 Tnd Cas 733 [Court appointing 
umpire as sole arbitrator—Held not justified [. 

Note 16. 

(1) 7enkatachalam Reddi v. Rungiah Reddi, 
(1911) 12 Ind Cas 372 (374): 36 Mad 353: 
10 Mad L Tim 248: (1911) 2 Mad W N 249: 
21 Mad L Jour 990; Nichalrhund v. Jai Ram 
Das, 1931 Lah 673 (674): 32 Pun L R 464: 132 
Ind Cas 218 [Application dismissed on the ground 
that Court has no jurisdiction—Held appealable) ; 
Khalka Baksh Singh v. Suambar Singh, (1908) 11 
Oudh Cas 116 (118). See also Ram Jawagamal 
v. Devi Ditta Mai , (1916) 34 Ind Cas 192 (196) : 
1916 Pun Re No 117: 1917 Pun L R 70: 1916 

Pun W R 107 [Order setting aside award on a 

reference under this para for mis-conduct does not 
fall under S 104, Cl ( d) or (/), but as the 

proceedings are in the nature of suit, the order is 

a decree and appealable]. As for decisions 
under the old Code which held that the order 
amounted to a decree see the following: Magata 
v. Bhagvan, (1899) 22 Mad 299 (300): 9 Mad 
L Jour 10; Sadik Ali v. Jmdad Ali, (1881) 3 
All 286 (291); JanJct Tewari v. Gayan Tewari, 
(1881) 8 All 427 (481 f 482): 1881 All W N 


4; Narpat Rai v. Devi Das, 1907 Pun Ro No 
126: 1907 Pun W R 88 : 1908 Pun L R 50. 
llie following decisions held a contrary view 
that the order was not a decree. Daya Nand 
v. Bakhstawar Singh , (1883) 5 All 333 (336, 337); 
1HH3 All W X 56 P B; Bugivan v. Purmeshree, 

/loon! oo^o W H ( 17<J: ? a V ad Zain v - Kalabai, 
(1899) 23 Bom 752 (755) :» 1 Bom L R 366; Pe • 

tonjee A usseru'unjee v. Manekjee d J Co, (1866-67) 3 

Mad H C R 183 (183): 12 Moo IndApp 112* 10 

let TA Ub. 1 lDd J ” r <N S > 2 

(2) TaVLapragada Suryanarayana Rao v. Talla- 
vrngada Surabaya, (1911) 9 Ind Cas 173 (179 
>*0>; 21 Mad L Jour 263: (1911) 1 Mad W 
N 151: l J*ad L Tim 251; Wali Mahomed v. liaha- 
wal Baksh, (1913) 21 Ind Cas 925 (926): 28 

R ® 1914:1 i Pun L R 1914: 20 Pun W R 
T a 'r, Nttth v> Nanak Ohand, (1913) 16 

I 1 " R C lfl 8 n 996 7’ S ? 97 !// 9 Pu n. Re 1913: 248 Run 

{id B C.a 1 | ! io r ( e 5"o)^ h T - C '“"“ <1921) 60 

ai!"l J f 

Ind Cas 404: 48 All 27. # J 

Note 16. 

oi ( Mi 7 Sf 7 ' Baha ^ Baksh, (1913) 

d 1 923 (926): 28 Pun Ro 1914- 14 

Pun L R 1914: 20 Pun W R 1914. 
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Note 1. 


to the proper conduct of the arbitration, may make an order stay¬ 
ing the suit. ' " ' ^ 


[ Cf . Indian Arbitration Act, S. 19.] 

Synopsis. 


1. Scope and object of the Paragraph.. 

2. “Where any party .... institutes 

any suit.” 

3. Application for stay of suit must be 

made at the earliest opportunity. 

4. Effect of award made subsequent to 

suit in pursuance of agreement to 
refer before suit. 


5. Sufficient cause—Burden of proof. 

6. Direction of Court to stay suit. 

7. Dispute as to agreement to refer— 

Validity of agreement. 

8. Removal of stay order. 

9. Appeal. 

10. Presidency Small Cause Court’s power 
to stay. 


At the earliest possible opportunity and 
in all cases where issues are settled at 
or before such settlement. See Note 3. 
“May make an order staying the suit.” See 
Note 6. 

Procedure by Court where arbitration is 


impracticable. See Note 8. 

Procedure in case of denial of agreement. See 
Note 7, Pt. (3). 

Sufficient reason—Instances. See Para. 17, 
Note 9, Pts. (2) to (6). 


1. Scope and object of the paragraph. —This paragraph must be read 
with S. 28 of the Contract Act, 1872/S. 21 of the Specific Relief Act, 1877, and 
Para. 22 of this Schedule. The general rule as declared by S. 28 of the Contract 
Act is that every agreement by which any party thereto is restricted absolutely 
from enforcing his rights under or in respect of the contract by the usual legal 
proceedings in ordinary tribunals is void. An agreement to refer future 
disputes or an agreement vn writing to refer existing disputes to arbitration 
has been declared by the said section to be an exception to the general rule. 
Such agreements are therefore valid and binding on the parties. They are, 
however, not specifically enforceable (S. 21 of the Specific Relief Act, 187 ). 
But if a party to the agreement sues in respect of the matter agreed to be 
referred to arbitration, the Court may stay the suit under this Paragraph and 
thus enable the defendant, to apply under Para. 17 to carry on the a ^ bltratl ® n 
proceedings as under the agreement. Before the present Code, the 
existence of such an agreement could be pleaded as a bar to the suit un er 
S. 21 of the Specific Relief Act. That action, so far as it enabled such a plea 
in bar to be raised, has now been declared by Para. 22, infra, to be not appli¬ 
cable to cases governed by this Schedule. 1 



Schedule U, Para. 18—Note 1. 

(1) For cases under S 21, Specific Belief Act 
see the following :—Sheo Dat v. Sheo Shankar, 
(1905) 27 All 58 (55, 58): 1 All L J 398S 
1904 All W N 160; Sheoamber v. Deodat, (1887) 
9 All 168 (170): 1887 All W N 13; Tahal ▼. 
Bisheshar, (1886) 8 All 57 (61): 1885 All W N 
331- 10 Ind Jur 232; Saliq Ram v. Jhunna Koer, 
(1882) 4 All 546 (548): 1882 AU W N 135: 7 
Ind Jur 275; Shib Lai v. Hira Lai, 1888 AllI W N 
133 (133); ddhfbai v. Gurusandas Nathu, 

(1887) 11 Bom 199 (214); Eoegler v.'The Gorina 
00 Company, (1875-76) 1 Cal 42 <50. 51) ; 

Koomud Chunder V. Chunder Kant, (1889) 5 

Cal 498 (500): 5 Cal L Rep 284; Crisp v. da- 
lard, (1896) 23 Cal 956 (957) [Held, the argu¬ 
ment rendered inoperative owing to lapse of timej. 


uisamy Paduyachi v. Yaidaylinga, (1917) 
(nd Cas 581 (582): 33 Mad L, Jour 46; Ram 
tar v. Jagmohan, (1911) 9 Ind Cas 801 (82). 
All 315: 8 All L J 66; Jeorakhum LaUr.^ 
'ru Per shad, (1869) 1 N W P H C 252 

ore Nath v. Calcutta Tramway Go, (188&; 
)al 232 (285) [Held, contract not illegal under 
28, Contract Act]. See also Rai v. 

ibaran, 1882 All W N 58 (58) [Wjj«n 
X was done under the agreement held agree 
■ no bar to suit]; Roza All v. Fxda dh, 
4 Oudh Cas 17 (20); Faktr v. /at Mai, 

n. ** A 


(1-a) Abdullah v. SafiuUah, (1921) 64 Ind Cas 
204 (205) Cal; Ma Ton v. Maung Elya Ga\ng, 
(1916) 35 Ind Cas 710 (711): 9 Bur L Tun 98. 
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The object of this Paragraph is to provide against the contumacious 
conduct of a plaintiff who had agreed to refer a particular matter to arbitra¬ 
tion but wants to resile from it; but the discretion is in the Court to stay the 
suit or not, the paramount idea being that a tribunal constituted by the 
parties should not come in conflict or usurp the function of the tribunal which 
the Sovereign has provided. 2 

2. “Where any party .. institutes any suit.”— This para, is restricted 
to cases in which a suit is instituted after an agreement to refer to arbitration 
has been entered into. An agreement to refer, entered into pending suit, 
does not oust the jurisdiction of the Court; nor can it afford a valid ground for 
staying the suit under this Paragraph. 1 

3. Application for stay of suit must be made at the earliest opportu¬ 
nity.- -The power vested in the Court to stay a suit under this Para¬ 
graph is discretionary and can be exercised only on an application made for 
that purpose at or before the settlement of issues, 1 cf . the provisions of S. 19 
of the Indian Arbitration Act which require that the application should be 
made at any time after appearance and before filing a written statement or 
taking any other steps in the proceedings. 

4. Effect of award made subsequent to suit in pursuance of agreement 
to refer before suit. —Where no application for stay is made within proper time 
or an application is made and dismissed the award made subsequently and pend¬ 
ing the suit is invalid. When once the suit is filed, the jurisdiction of the arbitra¬ 
tors ceases, and they become functus officio} The leading case on the point 
is the decision in Doleman and Sms v. Orsett Corporation, [ (1912) 3 K. B. 257] 
which has been quoted with approval and followed by the High Courts in 
India. Moulton, L. J., in delivering the judgment in that case observed as 
follows:—“The law will not enforce the specific performance of an 
agreement to refer to arbitration, but if duly appealed to, it has the power 
in its discretion, to refuse to a party the alternative of having the dispute 
settled by a Court of Law, and thus to leave him in the position of having no 
other remedy than to proceed by arbitration. If the Court has refused to stay 
an action or if the defendant has abstained from asking it to do so, the Court 
has seisin of the dispute and it is by its decision and by its decision alone, that 
the rights of the parties are settled. It follows that, in the latter ease, the 
private tribunal, if it has ever come into existence, is functus officio unless the 


(2) Appav u ▼. 6eeni, (1917) 42 Ind Cas 514 
(515): 41 Mad 115: 83 Mad L Jour 177: 6 Mad 
L W 243. 


Note 2. 

(1) Vyankateah Mahadev v. Ramachandra Kri¬ 
shna, (1915) 27 Ind Caa 46 (47, 48): 38 Bom 
687: 16 Bom L R 653; Dhan Singh v. Khan 
Singh. (1912) 15 Ind Cas 140 (145, 146): 115 
Pun Re 1912: 6 Pun L R 1912 (Sup): 191 
Pun W R 1912. See also Peruri v. Oullapadi, 
(1909) 4 Ind Caa 133 (183): 34 Bom 372: 11 
Bom L R 1060 [Cases under S 19 of the Arbi¬ 
tration Act]. 


Note 3. 

(1) Bhagwan Das y. Shiv Lai, (1914) 22 Ind 
Cas 811 (812): 92 Pun Re 1913: 109 Pun L R 
1914. See also Kuraeahi and Sons-v. Soomar 
TTaji, 1921 Sind 202 (204): 15 Sind L R 88. 


Note 4. 

(1) Ram Prosad Surajmal v. Mohan Lai Lachnu 
narain, 1921 Cal 770: 38 Cal L Jour 67: 60 In< 
Cas 895 [Citing Doleman v. Orsett Corporation 
-1912) 3 K B 2571; Sarat Ohander Sen v Ra 
Kumar Mookerjee, 1923 Cal 135 (138): 35 Ca 
L Jour'482: 26 Cal W N 967: 69 Ind Cas 863 

*1™ /oSvi 0 « r v ; Firm Narain Das. 1922 Lai 
369 (371): 3 Lah 296: 69 Ind Cas 583 [Fol 
lowing Doleman s easel; Appavu v. Semi, (1917 
42 Ind Cas 514 (515): 41 Mad 115: 88 Mad I 
Jour 177: 6 Mad L W 243 [Following Dole 
mans case]; Pardanani and Co v. John Iiatt ant 
1926 Sind 86 (88): 95 Ind Cas 48 
[Following (1912) 3KB 2571: Zainab v. Bu 
dh an a, 1922 Oudh 158 (159, 160 ); 25 Oudh Oa 

63: 68 , Il i d 9 a8 236 • See - howevor, Ohiman La 
v. Phoolchand, 1922 All 48 (49): 44 All 292- 2( 
All L J 128: 65 Ind Cas 795 [Case arislm 
under S. 19, Arbitration Act]. 
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parties agree d& novo that the dispute shall be tried by arbitration and that 
the action itself shall] be referred. There cannot be two tribunals, each with the 
jurisdiction to insist on deciding the rights of the parties and to compel them 
to accept its decision”. ' 

But in order to apply the doctrine that an award made pending suit is 
invalid, the following conditions must be fulfilled:— 

(1) The person instituting the suit must be a party to the agreement 

to refer. 

(2) The party wishing to stay the suit must have the right to apply 

to the Court to stay it. 

(3) The subject-matter of the dispute must be the same before the 

arbitrator and the Court. 2 


The validity of the agreement entered into prior to the suit is not, however, 
affected by the institution of the suit and it is only the subsequent award that 
is invalid. Hence it has been held by the High Court of Calcutta that'.though 
an award is made subsequent to suit, the Court can nevertheless stay the suit 
in order to enable the defendant to have the invalid award set aside (under 
Paras. 20 and 21) and thereafter recommence the arbitration proceedings. 
Otherwise, a party to the agreement can nullify the entire arbitration proceed¬ 
ings by filing a suit at the last moment when the award is about to be delivered 
without giving the opponent any time to obtain a stay of the suit. 3 

5. Sufficient cause—Burden of proof. —It is for the plaintiff to show 
that there is sufficient cause as to why the matter should not be referred to 
arbitration in accordance with the agreement. The burden is not upon the 
defendant to show that no such cause exists. 1 (As to what is sufficient cause 
see Note 9 to Para. 17, supra.) 


6. Discretion of Court to stay suit. —The defendant is not entitled as 
of right to a stay of the suit under this Paragraph. The granting of stay is 
in the discretion of the Court. 1 The Court will, however, exercise the discre¬ 
tion ordinarily in favour of the stay, for, as observed by Lord Selbourne in 
i Villcsford v. Watson. 2 “If parties choose to determine for themselves, that they 
will have a domestic forum instead of resorting to the ordinary Courts, then 
since that Act of Parliament, (that is. the Common Law Procedure Act, 1854, 
S. 11, which corresponds to Para. 18 of the Civil Procedure Code) was passed 
a prima facie duty is east upon 'the Courts to act upon such an agreement . 


(2) Firm of Earja Rai Arjnn Dos v. Tek 
Ohond, 1927 Lah 465 (468): 101 Ind Cas 786; 
Jai Narain Baba, Lai v. Narain, 1922 Lah 369 
(371): 3 Lah 296: 69 Ind Cas 583 (Subject- 
matter should be identical]. 

(3) Sarat Ohandra Sen v. Rajkuniar Mooker- 
jee, 1923 Cal 135 (138): 35 Cal L Jour 482: 
26 Cal W N 967: 69 Ind Cas 863. See also 
Jokiram Kayo v. Ohanesham Das, 1921 Cal 244 
(245): 25 Cal W X 62: 61 Ind Cas 380 [Case 
under S 19. Arbitration Act]. 

Note 6. „ 4 _ 

(1) Ganesh Das Ishar Das v. Durgo Dot Ja- 
gannath, 1922 Lah 97 (97): 2 Lah 19 £ 3 
I. Jour 61: 69 Pun L R 1921: 60 Ind Cas ? 76 
Volkart Brothers v. Fateh Mi ihammad, (1921) bi 


Ind Cas 322 (323): 3 U P L R (Lah) 43; 
Dina Bandhu Jana v. Durga Prasad Jana, (191*0 
51 Ind Cas 80 (82, 83): 46 Cal 1041: 23 Ga 
'V N 716: 29 Cal L Jour 399; The Smgaram Coal 
Syndicate, Ltd v. Balmukitnd Marwari, 1931 Cal 
772 (774): 35 Cal W N 514: 53 Cal L Jour 
321: 58 Cal 1107: 134 Ind Cas 529. 

Note 6. 

(1) Appavu Rowther v. Seeni Rowther, (1917) 
42 Ind Cas 514 (515): 41 Mad 115: 33 Mad 
I, Jour 177: 6 Mad L W 243; Premchand v- 
Mithaboy * Go, 1933 Bom 202 (204): 35 Bom 
L R 287. 

(2) 42 L J Ch 447, referred to in 51 Ind Cas 
80 (82). 
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7 Dispute as to agreement to refer—Validity of agreement. —The 
Court can stay a suit under this Paragraph only when there is a subsisting 
agreement to refer to arbitration. Where the agreement has become void and 
inoperative, as for instance, by the death of the arbitrator specified in the 
agreement, it can afford no valid ground for granting stay under this Para¬ 
graph. 1 Similarly where the agreement has been revoked for sufficient cause 
or is otherwise invalid in law (as where it is vitiated by fraud or mistake), the 
Court will decline to gnant stay. 2 

Where the parties dispute the agreement, the Court should decide as to 
the truth and validity of the agreement before it proceeds to grant or refuse a 
stay under this Paragraph. 3 Where the parties have entered into, a fresh agree¬ 
ment which materially alters the original agreement containing the arbitration 
clause, the existence of the original agreement cannot be urged as a ground for 
stay. But if the fresh agreement merely amounts to an extension of time for 
the performance of the original contract, it has not the effect of superseding the 
same so as to invalidate the arbitration clause. 4 Where a contract contains 
several clauses of which the arbitration clause is one, the Court is not a fortiori 
bound to stay the suit. Thus, where a seller files a suit upon certain accepted 
but unpaid bills and there is a clause in the indent by which the buyer is 
bound to accept and pay at maturity the bills drawn by the seller notwithstand¬ 
ing any objection that the buyer may have regarding any variations in the 
terms of the indent, the buyer is not entitled to rely on a clause in the indent 
agreeing to refer the dispute to arbitration. Such a suit is governed by S. 32 
of the Negotiable Instruments Act and the Court should not stay the suit under 
this Paragraph. 5 

In the undermentioned cases" it has been held that where a suit is filed 
impeaching the very agreement containing the arbitration clause, the Court 
can order a stay of the arbitration proceedings. 

8. Removal of stay order.—Where after a stay is granted under this 
Paragraph one of the arbitrators refuses to act 1 or the defendant neglects to 
take steps to proceed with the arbitration- the plaintiff is entitled to apply 
for a removal of the order for stay. The Court cannot, however, proceed with 
the suit without vacating the stay order. 

9. Appeal.—An appeal lies from an order under this Paragraph stay¬ 
ing or refusing to stay the suit (vide S. 104 Sub-S. (1), Cl. (e). But an order 


Para. 18, 
Notes 
7—9. 


Note 7. 

(1) Narayanappa v. Ramachandrappa, 1931 Mad 
28 (82. 83): 1980 Mad W N 1028: 82 Mad L 
W 905: 129 Ind Cas 638: 60 Mad L Jour 676: 
54 Mad 469; Outturn Bi v. Nabl Saheb, (1912) 
17 Ind Cm 889 (890): 12 Mad L Tim 346: 
1912 Mad W N 967: 24 Mad L Jour 15. 

(2) See cases cited in Notes 9 and 12 to para¬ 
graph 17, ante. 

(3) Firm. Sheo Praead Radha Riahen v. Indore 
Molwa United MUU, (1917) 89 Ind Cas 508 
(512): 65 Pun W R 1917: 62 Pun Re 1917. 

(4) Loehrni”''r{ttrx v. Honre MiUer and Co. 
H013) 31 Ind Oas 217 (219): 17 Cal W N 
1098: 41 Cal 86. 


(5) Radha Bihari Diwan Sinoh v. G B Alexan¬ 
der, 1922 Lah 353 (353): 66 Ind Cae 43: 2 
Lah 335: 118 Pun L R 1921. 

(6) Gajanand ifaskara v. Taleb Jalaludin, 
0918) 46 Ind Cas 173 (174): 22 Cal W N 
535. S opt also Baij Nath v. Mansakrai Panna 
Lnll. (1919) 49 Ind Cas 988 (990): 23 Cal W 
N 258 [In this case stay refused]. 

Note 8. 

(1) Laxman v. Sfanfunath, 1921 Bom 458 
I 1 ? 8 ): 45 Bom 1181: 28 Bom L R 611; 64 
Ind Cas 289. See also Shasimukhi Debt v. Par- 
ball Sumker Roy, (1919) 60 Ind Cas 879 (880) • 
23 Cal W N 298. ' ’' 


(2) Sheo Baba v. Udit Narain, (1914) 24 Ind 
Cas 490 (491): 12 All L J 757. ' “ 


C P.C.—415 
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Para. 19, 
Notes 
1—4. 


of a revenue Court staying or refusing to stay a suit under this Paragraph 
is not a decree within the meaning of S. 177 of the Agra Tenancy Act and no 
appeal lies against such an order to the civil Court. 1 

• » I 

• 10. Presidency Small Cause Court’s power to stay.— According to the 
High Court of Bombay 1 the Presidency Small Cause Court has power to stay the 
suit under this Paragraph as well as under S. 19 of the Indian Arbitration 
Act. The High Court of Calcutta 2 has, however, held that the High Court 
can stay under this Paragraph the .suit pending before the Presidency Small 
Cause Court, but has left open the question whether the Small Cause Court 
has also concurrent power to grant stay. 

P. 1 0. [S. 524.] The foregoing provisions, so far as they 
„ .. are consistent with any agreement filed under 

bie to proceedings paragraph 17, shall be applicable to all proceed- 
under para. 17. ings under the order of reference made by the 

Court under that paragraph, and to the award and to the decree 
following thereon. 

[1877—S. 524; 1859—S. 326.] 

' Synopsis. 

1. Scope and applicability of the Para. 3. Power of Court to remit or set aside 
2 “So far as they are consistent with any award. 

agreement filed under Para. 17”— 4. Appeal—See Note 15 to Para. 17, ante. 

See Note 11 to Para. 17, ante. 

1. Scope and applicability of the Paragraph.— This Faragraph em¬ 
powers the Court to apply the provisions of Paras. 1 to 16 to proceedings 
under Para. 17, so far as they are consistent with the agreement to refer'. But> 
in order to so apply those provisions it is essential that the agreement should 
be actually filed under Para. 17. 1 

2. Scr far as they are consistent with any agreement filed under 
Para. 17.”— See Note 11, Para. 17, ante and Note 7, Para. 15, ante. 

3. Power of Court to remit or set aside award. — See Paras. 14 and 
15, ante and the undermentioned cases. 1 . 

4. Appeal. — See Note 15 to Para. 17, ante. 


Note 9. 

(1) Eirpa Debi v. Rum Ohander, U918) 43 
Ind Cas 531 (532): 10 All L J 231: 40 All 219. 

Note 10. 

( 1 ) Tatya Rowji v. Hathibhai, 1928 Bom 275 
(277): 30 Bom L R 661: 52 Bom 420: 111 Ind 
Cas 641: Babubhai Tansukhlal v. Madhavjt Oo- 
vindji * Oo, 1931 Bom 848 (844): 83 Bom L R 
759: 55 Bom 503: 134 Ind Cas 705 [Following 
1028 Bom 275]. See abo Premchand v. MUhaboy 
& Oo. 1933 Bom 202 (205): 35 Bom L R 287 
|Presidency Small Cause Courts Act, S 38. T^rial 
Judge refusing stay for referring to arbitration 
Evidence led and decree passed—Full Court can 
not interfere and order stay]. 

[But see Ralli Brothers v. JVoor Muhammad. 
(1907) 31 Bom 236 (241): 8 Bom L R 955J. 


(2) Radhakissan Ohanuba v. Bombay Oo, Ltd, 
1930 Cal 51 (52): 56 Cal 755: 33 Cal W N 
888 : 121 Ind Cas 674. 

Schedule II, Para. 19—Note 1. 

(1) Dwarka Prasad v. Dipchand Parsram, 
t 1918) 44 Ind Cas 866 (868): 71 Pun Re 1918: 
Maba v. Mauno Po San. (1917) 42 Ind Cas 911 
(911): 11 Bur L Tim 160. 

Note 3. . 

(1) Burla Ranga Reddi v. EalapaUi Suhaya, 
(1883) 6 Mad 368 (869. 370) TThe award may 
be set aside for misconduct of the arb'tratorej. 
Sheo Earam v. Malada Singh, (1913) 19 Ind 
Cas 374 (375) : 6 Sind L R 146 JA mere decjfc- 
ratory award is incomplete and should be remit 
ted to arbitrators for completion]. 
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Arbitration without the intervention of a Court. 


P. 20. [S. 525.] (1) Where any matter has been referred 
Filing award in mat- to arbitration 6 without the intervention of a 
tration without*inter- Court, and an award has been made thereon, 


vention of Court. 


any person interested in the award 9 may apply 
to any Court having jurisdiction over the subject-matter of the 


award 10 that the award be filed in'Court. 


(2) The application shall be in writing and shall be num¬ 
bered and registered as a suit 12 between the applicant as plaintiff 
and the other parties as defendants. 

(3) The Court shall direct police to be given to the par¬ 
ties 13 to the arbitration, other than the applicant, requiring them 
to show cause, within a time specified, why the award should not 
be filed. 


[1877—S. 525; 1859—S. 327.] 


Synopsis. 


1. Legislative changes. 

2. Awards made on arbitration without 
• the intervention of - a Court. 

3. Scope of the Paragraph. 

4. Regular suit to enforce the award. 

5. Award made pending suit—See Note 9 

to O. 23, R. 3, ante. See also Para. 
10, ante. 

6. “Where any matter has been referred 

to arbitration”—See Para. 21, infra. 

7. Award determining matters not 

referred—See Par$. 21, infra. 

8. Whether part of award may be 

filed—See Para. 21, infra. 


9. “Any person interested in the award.” 

10. Jurisdiction over the subject-matter of 
the award. 

11. Small Cause Court. 

12. “Shall be numbered and registered as a 

suit.” 

13. Notice to parties. 

14. Lost award—See Note 8 to 

Para. 21, infra. 

. 15. Decision of majority. 

16. Parties to reference. 

17. Court-fee. 

18 . Limitation. 


Court to which application under this Para- and 11. 
graph should be made. See Notes 10 

1. Legislative changes:— 

The words “any Court having jurisdiction over the subject-matter of the award ’* 
have been substituted for the words “Court of the, lowest grade having 
jurisdiction over the matter to which the award relates”. See Note 10 
infra. ' v . * 

2. Awards made on arbitration without the intervention of a Court.— 

A reference to arbitration out of Court originates in a submission which is an 
agreement between the parties to be bound by the adjudication of their differ¬ 
ences or disputes by an arbitrator appointed with their consent. 1 '" On the 
reference the arbitrator makes an award or an adjudication of the respective 


v „ , , . Schedule-n. Para. 20—Note 2. 

(1-a) Halsbury s Laws of England, Vol. I, p. 439. 
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rights of the parties. In order to constitute an award, therefore, the following 
elements are essential?— 


(1) There must be a difference or dispute between the parties.V b 

(2) There must be a submission to arbitration and a reference thereon 

to an arbitrator appointed by the parties. 

(3) There must be an award by the arbitrator on the points referred 

to him. 

As between the parties to the submission, a valid award is a final adjudi¬ 
cation of the disputes between them embraced in the submission, and is con¬ 
clusive upon the merits of the controversy submitted. 1 It operates, therefore, 
to merge and extinguish all claims embraced in the submission, and, after an 
award is made, the submission and award furnish the only basis by which the 
rights jf the parties can be determined and constitute a bar to any action on 
the original rights of the parties. It is not necessary for the validity of the 
award that it should be filed or enforced in a Court of law. 2 But if it is 
desired to enforce the rights created by the award through the Court, the 
award has to be converted into a judgment of Court on which a decree may 
be made. 2 " For this purpose a party in whose favour an award has been 
made has two course open to him:— 

(i) He may proceed by an application under this Paragraph. See 

Note 3. 

(n) He may file a regular suit to enforce the award. See Note 4. 


(l-b) Macnaghten v. Rameshwar Singh, (1903) 
30 Cal 831 (839). See also Note 10 to Para. 1 
ante. 

(1) Bhajahari Saha Bunkya v. Beliary Lai 
Basak, (1906) 33 Cal 881 (888): 4 Cal Jour 162; 
Baidyanath Chatterfee v. Panchanamx Dasi, 1924 
Cal 72 (73): 37 Cal L Jour 642: 28 Cal W N 
140: 72 Ind Cas 128; Lai Das v. Ba i Lola, 
1909) 1 Ind Cas 105 (105, 106): 11 Bom L 
R 20: 5 Mad L Tim 226; Bhan Rao v. Radha- 

I mi, (1909) 33 Bom 401 (403, 404) : 2 IndCas431: 

II Bom L R 406; Swami Rao v. C'hannappa, 

1927 Bom 237 (238): 29 Bom L R 301: 101 
Ind Cas 398 [But where award does not replace, 
but merely defines and ascertains original rights, 
a suit on original rightsi no]• barred|; *' ,,u 
llhagoti v. Ram Ohandan, (188->) 11 Cal 386 

(388, 392): 12 Ind App 67: 9 Ind Jur 320. 

4 Sar 624 P C; imar Nath v. Ishar Singh U918) 

43 Ind Cas 350 (851): 99 Pun Re 19!7: 173 
Pun W R 1917; Narasayya v. Ramabadra, (1892) 

IT. Mad 474 (476); Krishna Panda v. BaUiram, 
(1896) 19 Mad 290 (291); Alum Khan w. ttoham- 
mad Nawaz Khan, 1888 Pun Re No 32; Hassan 
AH v Uoshdar Afi. 1890 Pun Re No H*: «_■" 

A R Firm v. M R M S Firm, (1914) 25 Ind 
Cas 220 (221): 7 Bur L Tun.808; Ma Hla Yc 
v. Mating Tung Maung, (1920) 57 Ind Cas 894 
Th95) : (1920) 8 U B R 210 [A suit may be 
filed on the award, and in the alternative, if the 
award is found to he invalid, a prayer may he 
added for adjudication on the meritsJ. . 

f Nathumal v. Muh Shaft, (1917) 39 Ind Cas 
349 (351): 12 Pun Re 1917; Shamasuddm Ch.- 
n,jh Din v. Muhammad Htwsain, (i916) 33 Ind 
(’as 494 (494, 495): 08 Pun W R 1916.] 

Mu Ton V. Mating Kya Going, (1916) 35 Bid 
Cas 710 (711): 9 Bur L Tim 98 [It is however 


open to the plaintiff to impugn the validity of 
award, and if he succeeds in proving the award 
to be invalid, an adjudication on the original 
rights may he made). See also Appavu Rowther 
v. Seeni Rowther, (1917) 41 Mad 115 (117): 
33 Mad L Jour 177: 42 Ind Cas 514 : 6 Mad 
L W 243; Amir Bibi v. Arokiam, ( 1918 ) 34 
lid L Jour 184 (186, 192): 45 Ind Cas 813; 
Ganpat v. Ramkrishna Puri, ( 1910 ) 5 Ind Cas 
425 (426): 6 Nag L R 1; Bhikhan Das v. 
Gobind Ram, 1892 All W N 238 (238). See ateo 
Kotchand Balchand v. Kishxnchand 1924 Sind 
(24): 17 Sind L R 178: 83 Ind Cas j 548, 
Khan Chand v. Kadumal, (1912) 15 Ind Cas 
819 (821): 5 Sind L R 240. 

(2) Muhammad Nivaz v. Alam Khan, (l® 91 ) 
18 Cal 414 (418): 18 Ind App 73: 70 Pan Re 
1891: 6 Sar 26: 15 Ind Jur 284 P C; Swmx 
Rai v. Lachmi Singh, 1927 All 733 (734): 100 
Ind Cas 762; Parmeshiri v. Lachmin, 1884 AU 
W N 148 (148); Indul v. Matabadal, 1883 AU 
W N 237 (237); lihikari v. Gobind , (1892) 14 
All W N 238 (238); Mohesh (thunder v. Bulo- 
ram, (1866) 6 Suth W R 94 (95); Nur Sxngh 
v. Puttoo, (1873) 20 Suth W R 420 420), 

Thakur Slieo Narain v. Thakur Bishunath, (1904) 

7 Oudh Cas 369 (370); Amarnath v. Ishar* Singh, 
(1918) 43 Ind Cas 350 (351): 1917 Pun Re 
No. 99: 1917 Pun W R 173. 

(2-a) Sashti Charan v. Tarak Chandra, ( 1871) 

8 Beng L R 315 (325): 15 Suth W R 9 F B. 
Husanama v. Unganna, (1895) 18 Mad 423 
(428). See also Ghulam Khan v. Jfuftammod 
Hasan, (1902) 29 Cal 167 (182, 183, l 8 *)-*® 
Ind App 51: 4 Bom L R 161: 12 L Jo j£ 
77: 6 Cal W N 226: 8 Sar 154: 25 Pan 
1902 P C; Arunchnla v. Louis Dreyfus & Co, ly 
Mad 107 (115): 39 Mad L Tim 563: 27'Mad L 
W 267: 1928 Mad W N 132: 107 Ind Cas 793. 
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3. Scope of the Paragraph.— This Paragraph provides for a summary 
procedure for filing in Courts awards made on arbitration without the interven¬ 
tion of a Court. 1 The procedure is, however, optional 2 and does not preclude 
the parly from bringing a regular suit to enforce the rights created by the 
award.* (See Note 4, infra.) The inquiry under this Paragraph is limited to 
the conditions specified in Para. 21. (See Note 2 to Para. 21, infra.) While, in 
a regular suit to enforce the award, it is open to the defendant to attack the 
award on all possible grounds. 4 

As to whether a proceeding under this Paragraph is res judicata in a 
subsequent suit to enforce or set aside the award, see Note 27 to S. 11, ante. 
A refusal to file the award under this Paragraph does not amount to a decree , 
and therefore does not render the award void or otherwise unenforceable, as 
against the parties to the award, but leaves the award to have its ordinary 
legal validity, 5 unless the validity of the award as an award was directly and 
substantially in issue in such proceeding. 6 

4. Regular suit to enforce the award.—Apart from the procedure 
under this Paragraph, a regular suit may be brought to enforce the rights 
under the award. (See Form No. 10, Appendix A to Sch. 1.) It has been held 
by the High Court of Calcutta that a suit to enforce the terms of the award 
is in essence one for specific performance of the award 1 and must be brought 
within three years of the date of the award under Art. 113 of the Limitation 
Act. 1 '* But it has been held by the High Courts of Madras - and Allahabad 3 
that the question whether a suit to enforce an award is a suit for specific 
performance of the award would depend upon the nature and purport of the 
award, and the period of limitation for the suit would also depend upon the 
nature and purport of the award. It is submitted that the latter view is 
correct. Where the award directs the performance of a duty or condition and 
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Vote S. 

(1) Krishna Iyer v. V N Subbarama Iyer, 1932 
Mad 462 (465): 1932 Mad W N 234: 62 Mad 
L Jour 550: 36 Mad L W 565: 55 Mad 689: 139 
Ind Cas 877. 

(2) Parmeshiri v. Luchmiu, 1884 All W N 148 

(149); Ilarakh Ram Jani v. Lakshimi Ram Jani, 
1921 All 384 (386): 43 All 108: 60 Ind Chs 
626; Siwan Rai v. Larhmi Singh, 1927 All 733 
(734): 100 Ind Cas 762; Subbaraya v. Sada- 
*iva, (1897) 20 Mad 490 (491, 492); Hannon 
v. Jagannath, 1931 Oudh 127 (129): 8 Oudh 
W N 71: 131 Ind Cas 443; Thakur Sheo Ramin 
Singh v. Thakur Bishunath Singh, (1904) 7 Oudh 
Car. 369 (370); Mating Pu v. U De Wainda, 

(1892-96) 2 U B R 11; Mating Kyati Pan v. 
Mating Tan Nyein, (1897-1901) 2 U B R 10. 

(3) Ilarakh Ram Jani v. Lakshimi Ram Jani, 
1921 All 384 (386): 43 All 108: 60 Ind Cas 
384; Pragdass v. Oirdhardaaa, (1902) 26 llom 
76 (80); Wazir Ali v. Sheikh Mukyar, (1910) 5 
Ind Cas 597 (598); 11 Pun W R 1910: 34 Pun 
Re 1910; Nakhu Mai v. Muhammad Shaft, (1917) 
39 Ind Cas 349 (351); 12 Pun Re 1917; Dltarm 
Daa v. Ajudhia Perahad, 1882 Pun Re No. 77; 
Pnlaniappa v. Ruyappa, (1868-69) 4 Mad H C K 
119 (120) ; Gopi Reddi v. Mahanandi Reddi, (1892) 
15 Mad 99 (100): 1 Mad L Jour 591; Krishna 
Iyer v. V .V Subbarama Iyer, 1932 Mad 462 (465) • 
1932 Mad W N 234: 62 Mad L Jour 550: 35 
Mad L W 565: 55 Mad 689; 139 Ind Cas 877 ; 
Ponnamma v. Marampudi Kotamma, 1932 Mad 
745 (747): 139 Ind Cas 355: 36 Mad L W 


486: 63 Mad L Jour 610: 1932 Mad W N 988- 
Mulhukaruppa Kone v. Verrabhadra Kane, (1915) 
29 Ind Cas 49 (50): 2 Mad L W 320: 17 Mad 

uMiV ft MV ° hwe 

(4) Raghunath Dus Ram Sarup v. Suiter Bur- 
derer k C°, 1926 Lah 125 (127): 7 Lah 42: 7 
Lah L Jour 611: 92 Ind Cas 712; 27 Pun I, R 
^o7 • 

a,ias Mtt Thei,t v - Maung Sein, 
l 92 '* C 216 (219 > : 89 Ind Cas 773: 52 Ind 
App 26..: 6 L R P C 160; 30 C W N 529: 5 
Kang 18(> P C. 

, O ( t) , . A X"' nz Khnn v - Aln, » Khan, (1891) 

18 Vs).. 414 - I 418, 4I9,: 1K Ind App 73: 70 Pun 

ClrA 891: r 6 | S w 26: f V» 1,1,1 Jur 2« 4 p C; Rajmal 
(tirdhan, Lai Maruadt v. Mnruli Shivaram, 1921 

Bom 389 (391): 4:> Born 329: 59 Ind Cas 755 
22 Bom L R 1377; Hhajtthari Saha Banikya v 
Lehary La! Bunak, (1906) 33 Cal 881 (887)' 4 
I a1 L Jour 1G2. 

Note 4. 

(1) See S 30 of the Specific Relief i.\cl, 1877. 

(la) K tin jo Behari Bardhan v. Goxto Beltari 
Bardhan, (1917) 42 Ind Cas 590 (592): 27 
Cal L Jour 486; 22 Cal W N 66. 

A v. Muthtn/ya Sastriaal 
(1900) 23 Mad 593; 10 Mad L Jour 208. 

(3) Sheo Narain v. Beni Madho, (1901) 23 All 
285 (288); 1901 All W N 83. ’ ‘ 
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where the performance of such a duty or condition may be specifically 

enforced under the Specific Relief Act, the suit may be one for specific per¬ 
formance of the award. 4 But where the award settles or declares the title 
of the parties and a claim is made based on the title so conferred, the > suit can¬ 
not be called a suit for specific performance of the award any more than is a 
suit upon a sale-deed, a suit for specific performance of a contract of sale. 4 "* 
On the same principle it has been held that a suit for recovery of money due 
under an award is a suit for money and as such cognisable by a Court of 
Small Causes, even though, in such a suit, the validity of the award may be 
contested. 6 As to whether a suit, brought after an application to file the award 
under this Paragraph is dismissed, is barred by the res judicata, see Note 27 
to S. 12, ante. 

5. Awards made pending suit.— See Note 9 to 0. 23, R. 3, ante. 

See also Para. 10, ante. 

6. “Where any matter has been referred to arbitration .’’—See Para. 


Award determining matters not referred.— See Para. 21, infra. 
Whether part of award may be filed.— See Note 7 to Para. 21, 


21, infra. 

7. 

8 . 

infra. 

9. “Any person interested in the award.”—A person who is not a 
pg.rty to the reference to arbitration and therefore is not bound by the award, 
cannot enforce the award, even though he may derive an advantage from it. 

10. Jurisdiction over the subject-matter of the award.—Under the 
old Code, the application had to be filed in the Court of the lowest grade 
having jurisdiction “over the matter to which the award relates”. 1 It was 
held on an interpretation of the words in quotation, that the jurisdiction 
depended upon the value of the matter to which the arbitration related and 
not on the value of the matter awarded? The use of the words ‘ having j u * is ' 
diction over the subject-matter of the award” in the present Paragraph makes 
it clear that the jurisdiction now depends upon the reliefs awarded rather 
than on the matter originally in dispute. 3 In order to decide whether the 
Court has jurisdiction over the subject-matter of the award, it is necessary 
to determine whether the Court would have under Ss. 16 to 20 of the Code, 


( 4) See Brij Mohan Lai v. Shiam Singh, 
(1902) 24 All 164 (168, 169): 1901 All W * 
208. See also Bhajahari Saha Banikya v. Behary 
La> Basok, (1906) 33 Cal 881 (887): 4 Cal L 
Jour 162. 

(4-a) Sheo No rain v. Beni iladho, (1901) 23 All 
285 (288): 1901 All W N 83. 

(5) Nanalal Lallubhai v. Chhotalal Narsi Dae, 

1925 Bom 519 (519): 49 Bom 693: f® 1 » 

1032; Mizaji Lai v. Partab Kuar, (1920) 58 Irnl 
Cas 546: 18 AH L J 70: 42 All 169; Thxru- 
murthy Ohetty v. Ponnan Ohetty 192^ M*d485 
(485): 46 Mad L Jour 51: 19 Mad h \\ 210. 
1924 Mad W N 46: 76 Ind Cas 843; Simeon v. 
McM aster, (1890) 13 Mad 344 (346): 
v. Maurxg A.ung Ba, 1926 Rang 198 (200) 1.4 
Hang 227: 97 Ind Cas 1032: 5 Bur L Jour 133 
Bansidhar Mangatrai v. Dxnnanath & Co 
Sind 43 (43): 112 Ind Cas 11 : 23 S L R 411. 

[But see Ma Ula Gyi v. Maung Seik Po, 1924 


Rang 192 (192): 1 Rang 700: 79 Ind Cm: 718; 
Mt Guneshee v. Ohotey Lai, (1871) 3 N W P 117 
(118).] 

Note 9. 

(1) Him Singh v. Ganga Sahai, (1884) 6 AH 
ooo (328) ' 11 Ind App 20: 4 Sar P C J 491 
^Confirming 2 All 809]; PremSagar v* Earn Gopcd, 
1999 Lah 814 (815). See also Jonee v. Ledgard, « 
11886) 8 All 340 (351): 1886 All W N 107. 

Note 10 - „ . 

(1) See Balakrishna Bhaehkar Ex parte, (1864- 
66) 2 Bom H C R 91. 

(2) Subraya v. Manjunath, (I 906 ) 2 9Mad 44* 
(45); Narasing Dae v. Ajodhya Prosad, (1904). 31 
Cal 203 (206). 

(3) MoheehChandra v. AmarCha nd. d 9 ^) 22 

["5ou? 8 2 e 7 of^ M 9 19 C B3 

All 380 (381). 
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| jurisdiction to try a regular suit between the parties in which the reliefs 
claimed are the reliefs granted by the award. 3 " 8 It is, however, the entire 
matter dealt with by the award and not merely a particular portion thereof 
that must be considered in determining the jurisdiction of the Court. 4 Where 
the award deals with matters partly within the jurisdiction of a Court and 
partly without it, it cannot be filed under this Paragraph in that Court and no 
decree can be validly made thereon. 5 Thus an award directing the payment 
of a sum of money and also declaring the dissolution of a marriage cannot be 
filed in a Small Cause Court which has no jurisdiction to deal with the question 
of dissolution of marriages. 0 Similarly, in Rrnilal v. Kisan Chandra, 6 '* 
where the properties in dispute and dealt with by the award, were 
all outside British India, it was held by the Privy Council that the award could 
not be filed in a British Indian Court. 

• 

Before assuming, jurisdiction under this Paragraph the Court has to be 
satisfied that it has jurisdiction to entertain the application and should, if 
necessary, take evidence regarding jurisdiction before assuming jurisdiction. 7 

11. Small Cause Court.— Where an award merely directs the payment 
of money a suit to recover the' money is cognisable by a Court of Small Causes. 1 

12. “Shall be numbered and registered as a suit.”—It has been seen 

in Note 5 to S. 2, sub-S. (2), mte, that the word “suit” for the purposes of the 
Code, means— ;• 

(1) any proceeding under the Code which is instituted by the pre¬ 

sentation of a plaint, and 

• • 

(2) any proceeding which, according to any specific provisions of 

law should be regarded as a suit under the Code. 

An application under this Paragraph or under Para. 17 must, therefore, 
be regarded as a suit for the purpose of the Code, inasmuch as it has to be 


(3-a) TJpendra Nath Basil v. Eet Lai, 1933 All 
380 (381). 

(4) Rathamali Servai v. Ramaswami Servai, 
(1919) 51 Ind Cas 53 (54): 10 Mad L W 57; 
M Oangappa v. M Kapinappa, (1869-70) 5 Mad 
H C R 128 (129); Krishna v. Subbarama , 1932 
Mad 462 (463): 1932 Mad \V N 234: 62 Mad 
L Jour 550: 35 Mad L W 565: 55 Mad 689: 139 
Ind Cas 877; Uperulra Nath Basil v. 71 et Lai , 1933 
All 380 (381). See however S A Nathan v. S R 
Samson, 1931 Rang 252 (254): 9 Rang 480: 
135 Ind Cas 65 [Observation of Mya Hu, J, in the 
order of reference to the effect that where the 
portion within jurisdiction is separable from 
the other portion without affecting the basis of the 
award, the case may be different). 

(5) Krishna v. Subbarama , 1932 Mad 462 
(463): 1932 Mad W N234: 62 Mad L Jour 550: 
35 Mad L W 565: 55 Mad 689: 139 Ind Cas 
877. See cases cited in Foot Notes (6) and (7) 
below. 

(6) Rathamali Servai v. Ramaswamy Servai , 
(1919) 51 Ind Cas 53 (54): 10 Mad L W 57. 

(6-a) 51 Cal 361: 51 Ind App 72: 22 All L J 
386: 26 Horn L R 586: 28 Cal W N 977: 46 
Mad L Jour 628.: 34 Mad L Tim 62: 1924 Mad 
W N 79: 19 Mad L W 549: 20 Nag L R 33: 


7 Nag L Jour 62: 83 Ind Cas 531: 1924 P C 95 
P C. See also S A Nnthun v. S R Samson, 1931 
Rang 252 (254): 9 Rang 480: 135’Ind Cas 65 
I Property outside British India); Muralimal v. 
Sant Ram, 1929 Lah 24 (26) : 10 Lah L Jour 
500: 113 Ind Cas 899 [Award relating to pro¬ 
perty situate outside British India cannot bo tiled 
in British India); Dakumul Ramoomal v. Khajumal 
Pam Mai, 1931 Sind 47 (48): 25 Sind L R 204: 
131 Ind Cas 182 [Property outside jurisdiction 
of Court); Altaf Hossein v. Oirish Chunder, 
(1871) 15 Suth W R 556 (556) [Munsifs Court 
not having jurisdiction over the collection of rent 
the award relating to that matter cannot be filed 
in that Court). 

(7) Bindessuri v. Jankee , (1889) 16 Cal 482 
(486); Krishna v. Subbarama, 1932 Mad 462 
(463): 1932 Mad W N 234: 62 Mad L Jour 550: 
35 Mad L W 565: 55 Mad 689: 139 -Ind Cas 
877. 

Note 11. 

(1) Maung Ni v. Maung Aung Ba, 1926 Rang 
198 (200): 4 Rang 227:. 97 Ind Cas 1032: 5 
Bur L Jour 133; Elam Purmanaick v. Safaetutta 
Sheikh, (1868) 10 Suth W R 85 (85): 1 Beng 
L R A C 43; Simson v. McMaster, (1890) 13 
Mad 344 (346) ; George Bridge v. Edalji Man - 
churji, (1873) 10 Bom H C It 54. 
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“numbered and'registered as a suit”. 1 It has accordingly been held that the 
provisions of 0. 9, R. 13, 2 0. 23, Rr. 1 and 3 3 and 0. 38, R. 5 4 can be applied 
to such applications. But though such an application is a “suit” the order 
thereon is not a “decree”. The reason is that such a decision is 
appealable as an order under the provisions of S. 104, ante, and is thus excluded 
from the definition of “decree”. 5 


It has, however, been held in the undermentioned cases 6 that an 
application under Para. 17 or under this Paragraph is not a “suit” at all 
for the purposes of the Code. It is submitted that this view cannot be 
accepted as correct. 

But an application under Para. 17 or under this Paragraph should 
be regarded as a suit only for the purposes of the Code. It is not a “suit” 
within the meaning of the Limitation Act, 1908 7 or of the Dekkhan Agricul¬ 
turists’ Relief Act 8 or of the Court Fees Act, 1870 8 " or for the purposes of 
the taxation of the pleaders’ fee on such applications. 0 

13. Notice to parties.—The issue of a notice to the parties under 
sub-Para. (4) is imperative. 1 The word “parties” is not confined to persons 
who have actually appeared before the arbitrators. A, B and C agreed that 
in case of any dispute between them the matter should be referred to the 
arbitration of persons chosen by each party to the dispute and that in the 
event of any such party refusing to nominate an arbitrator, the arbitrator 
nominated by the other party should nominate another arbitrator and the 
two together should nominate an umpire. Disputes having arisen, A and B 
called upon C to nominate an arbitrator; C failed to do so and thereupon 
A and B nominated an arbitrator who chose another arbitrator and they having 
appointed an umpire, made an award. A applied to file the award in ouit. 


Note 12. 

(1) Oovinda Narayan Probhu v. Tevkalesh 

Laxman Kamat, 1927 Bom 259 (259, 260): 29 

Bora L R 842: 101 Ind Cas 430; Selvarayan 
Samson v. Amalorpavanadan, 1928 Mad 969 
(971): 55 Mnd L Jour 2C2: 112 Ind Cns 691: 
29 Mud L W 490. 

(2) Mahabir Prasad v. Bal Krishun Das, 1922 
Pat 376 (378): 1 Pat 48: 62 Ind Chs 927: 1922 
Pat H 0 C 76: 3 Pat L Tim 29; Selvarayan Sam¬ 
son v. Amalorpavanadan, 1928 Mad 969 (971): 
55 Mad L Jour 262: 112 Ind Cas 691: 29 Mnd 
I. W 490. 

(8) Oouri Shankar v. Maida Koer, (1904) 31 
Cal 616 (518) 10 23, R 1 ]; .*>m \\ 
Krishna Kishore, 1921 Lah 94 (88): 2 Lah114 . 
3 Lah L Jour 849: 73 Pun L R 1921: 61 Ind 
Oas 626 [0 23, R 8]; Bthari Lal v. Dholan Das, 
(1910) 5 Ind Cas 994 (995): 38 Pun \\ R 
1910; Fazal Ahmad v. Inayat, 192- °“ d A , ‘ 1 5? 
(196): 9 Oudh L J 219: 68 Ind Cns 209. 25 

Oudh Cns 213. 

(4) Oovinda Narayan Probhu v. Vsnhatesh 
Laxman Kamat, 1927 Bom 259 (259. 260): 29 
Bom L R 342: 101 Ind Cas 430. 

(5) See definition of "decree” in S 2, sub-S (2). 

(6) Raimal Qirdharlal Marwadi v. Maruti Shiva- 

rath, 1921 Bom 389 (390): 45 Bom 329: 59 
Ind Cas 755; Satish Ohandra Bose v Pahrmn 
Agarwala, 1921 Pat 161 16 2> = 6 t 

287: 1921 Pat H C C 170: 2 Pat L Tim 277. 
61 Ind Cas 390; Gurbaksh Singh v. Sant *«»'• 
1929 Lah 533 (533): 30 Pun L R 395. 117 Ind 


Cas 94 (1921 Bom 389 and 1921 Pat 161 fol¬ 
lowed] ; Secretary of State v. Kundan Singh. 193Z 
Lah 374 (375, 376): 137 Ind Cas 266. 33 Pun 
L R 508: 13 Lah 672 [Not a suit for purposes 
of S 80 of the Code. No decisions have been 
noticed]; Senmal MchMhand v.Mulomal Rah* 
vial, (1915) 28 Ind Cas 60 (61) : 8 Sind L R 
260 [Application under para 17 “ R .® fe T® n ' e 
award*—-Award set aside—It was held that there 
was no suit and therefore no decree and hence no 
anneal—It is submitted that even if the proceed 
ing is a suit, the decision sotting aside the award 
is only described as an "order under para 1* 
which'applies to such orders and is therefore not 
a decree]; Ghulam Rasul v. Po^andas Dewan Das, 
1927 Sind 103 (104) : 19 Sind L R 202 : 99 Ind 
Cas 178 [Mortgage decree on basis of award is 
not a decree under 0 34, R 5, 28 Ind Cft8 
followed]. 

(7) Matherin Tin v. Mating Ba Than, 1929 
Rang 226 (227): 1 Rang 256: 7 6lndCaa 4 93 
See also Ram Ugrah v. Acftnr; Nath, (1915) 

All 85 (91): 13 All L J 1115: 31 Ind Cas 899. 

(8) Hotchand v. Kishen Ohand, 1924 Sind 23 
f24): 17 Sind L R 178: 83 Ind Cas 548; Mohan 
v. Tukaram, (1897) 21 Bom 63 (67, 68). 

(8-a) Bijadhur Bhugut v. Monohar Bhugat, 
(1884) 10 Cal 11 (14). 

(9) Ram Charan v. Mt 1930 Oudh 

89 (90): 7 Oudh W N 97: 126 Ind Cas 508. 
5 Luck 678. 

Note IS. 

(1) Abdul Karim v. Kallam, 1933 All 166 
(167): 1933 All L J 40. 
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It was held that C, was a “party’* to whom notice should go, although he 
did not actually appear before the arbitration.' 2 

14. Lost award.— See Note 8 to Para. 21, infra. 

15. Decision of majority. —Where a dispute is referred to several 
arbitrators and the agreement of reference does not provide that the decision 
of the majority shall prevail, an award by the majority of the arbitrators is 
not valid. 1 The mere fact that an uneven number of arbitrators have been 
appointed does not show that the parties agreed to be bound by the award 
of the majority. 2 The Court cannot in such cases appoint an umpire. 3 Even 
in a case where the parties agree to be bound by the award of the majority, 
the proceedings will be vitiated unless all the arbitrators take part in the 
proceedings. 4 As to the validity of a decision by the majority of the arbitra¬ 
tors on a reference pending suit see Note 2 to Para. 4, ante. 

16. Parties to reference. —An award binds only the parties making the 
reference. Where a reference is made by some only of several persons having 
a common interest, and they have no express authority from the others to 
act on their behalf also, the latter are not bound by the award. 1 Where one 
of the parties to a reference is a minor and an application is made to the 
Court by another party to file the award, the Court, before filing the award, 
should decide definitely whether the reference was for the benefit of the minor 
so as to be binding on him. 2 

17. Court-fee.—An application to file an award under this Paragraph 
is not chargeable with a Court-fee as if it is a suit, but is chargeable only 
as an application. 1 See also Art. 18, Sch. II of the Court Fees Act, 1870. 

18. Limitation.—The period of limitation for an application to file an 
award is six months from the date of the award. 1 (Art. 178, Indian Limita¬ 
tion Act). It has been held that “the date of the award” in Art. 178 really 
means the date on which the award was published or handed over to the parties 
and not the date on which it was made or signed. 2 The Court has no power to 


Para. 20 
Notes 
12—18- 


(2) O S Jones v. H Ledgard , (1886) 8 All 
340 (351): 1886 All W N 107. 

Note 16. 

(1) Babua Lai Pardhan v. Badri Lai Pardhan. 

(1919) 49 Ind Cm 622 (627) Pat; Nand Kishore 
v. KUhori Lai. 1923 Oudh 181 (181): 10 Oudh 
Ji J 29: 26 Oudh CaB 350: 74 Ind 
Cas 299: 904 All L H 544; Hardhyan 
v. Mehr Ohand, 1879 Pun Re No. 57; 
Jungles Ram v. Ram Biset, (1873) 19 Suth W R 
47 (48); Surubfest v. Gouree, (1867) 7 Suth 
W R 269 (270); Nadir Ohand v. Gobxnda 

Ohunder, (1905) 2 Cal L Jour 61 (64); Mussam- 
mat Bejam Bibi v. Ghularn Ghous, 1882 Pun Re 
No. 191. 

(2) Ayyasamy v. Appandai, (1920) 54 Ind Cas 
912 (913): 38 Mad L Jour 145 [Dissentm* from 
41 Ind Cas 264]. 

(3) Ramayya r. Bapaya, 1926 Mad 11M3 
(1184): 51 Mad L Jour 440: 24 Mad L W 
384: 97 Ind Cm 824. 

(4) AH Hamid y. Gulam Sarwar , (1917) 40 
Ind Cas 422 (423): 22 Cal W N 301: 25 Cal L 

C.P.C.—416 


.Tour 396; HafizaUati v. Rahiniutlah. (1903) 23 
All W N 159. 

Not© 16. 

(1) Hashinat Hussain v. Suidiq Tlasan, 1927 
All 128 (130): 98 1ml Cas 998. 

(2) Jainath v. Kamalanath, (1910) 7 Ind Cas 
31 (33) Cal. 

Note 17. 

(1) Bijadhur v. Monohur, (1884) 10 Cal 11 
(14). 

Note 18. 

(1) Bn in ('t/rah v. Achraj, (1915) 38 All 85 
(01) : 13 All L J 1115: 31 Ind Cas 899. See also 
iluthukaruppa v. Veerabadhra, (1915) 29 Ind 
Cas 49 (50): 2 Mad L W 320: 17 Mad L Tim 
241; Buyrab Jha v. Uanooman Putt Jha, (1866) 
ft Suth W R 123 (123). 

(2) Eunj Lall v. Banu-ari Ball, (1919) 48 Ind 
Cas 711 (719): 4 Pat L Jour 394; Dutto Singh 
v. Posad, (1883) 9 Cal 575 (578. 579); Sreenath 
Chatterjee v. Kylash Chundrr, (1874) 21 Suth W 
It 248. 
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enlarge this period under S. 5 of the Limitation Act. 3 Nor can a party claim 
the benefit of S. 6 of the Act. 4 

P. 2 1 . [S. 526.] (1) Where the Court is satisfied that 

Filing and enforce- the matter has been referred to arbitration and 
ment of such award, that an award has been made thereon 3 and 
where no ground such as is mentioned or referred to in para¬ 
graph 14 or paragraph 15 is proved, 10 the Court shall order the 
award to be filed and shall proceed to pronounce judgment ac¬ 
cording to the award. 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in so far 
as the decree is in excess of or not in accordance with the award. 

[1877—S. 526; 1859-S. 327.] 


Synopsis. 


1. Legislative changes. 

2. Scope of the enquiry under this Para¬ 

graph. 

3. “Where the Court is satisfied that the 

matter has been referred to arbitra¬ 
tion and that an award has been 
made thereon.” 

4. Validity of reference and award. 

5. Subject-matter of the award. 

6. Form of award. 

7. Part of award, if can be filed. 

8. Lost award. 

9. Grounds of objection under Paras. 14 
and 15. 

10. “ Proved.” 


11. Res judicata. 

12. Withdrawal of application—See Note 

12 to Para. 20, ante, and Note 16 to 
Para. 1. 

13. Revocation of submission—See Note 

12 to Para. 17, ante. 

14. Appeal against an order filing or re¬ 

fusing to file award—See S. 104, Note 

15, ante. 

15. Appeal against decree on award—Sub- 

S. (2). 

16. Enforcement of award. 

17. Appeal to Privy Council. 

18. Revision. 


“A decree shall follow.” See Note 16. 
Award on a vague agreement to refer— 
Whether valid. See Note 18, F.-N. 
(5). 

Delay in making the award—Award whether 


valid. See Note 9, F.-N. (2). 

Matters for enquiry under this Paragraph. 

See Note 2. • 

Suit to enforce award. See Para. 20, Note 4. 


1. Legislative changes:— 

1. The words “where the Court is satisfied that the matter has been referred 
to arbitration and that an award has been made thereon” are new. 

. Note 3. 

?. The word “proved” lias been substituted for the word “shown”, see Note 10. 


3. Sub-S. (2) is new. See Note 15 and S. 104 (/), ante. 

2. Scope of the enquiry under this paragraph.—It has been seen m 
Note 4 to Para. 14, ante that it is a fundamental principle of the law of ar i- 
ration that the submission furnishes the source and prescribes the limits oi the 
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authority of the arbitrator and that the award must conform to the submission 
in substance and in form. Subject to this limitation, however, the arbi¬ 
trator is the sole and final judge of law and fact and the Court will not review 
the award upon the merits nor constitute itself as a Court of appeal to go into 
the merits of the matter and to see whether the conclusions arrived at are 
sound and reasonable. 1 

There is no provision of law which requires the arbitrator to adopt any 
special procedure in arriving at his award, 2 and the proceedings are not in¬ 
tended to be carried on according to the rules of procedure contained in the 
Code. 2 '" He is not bound, to make any record of the proceedings 2 -” or to 
give a reasoned judicial decision. 3 In any inquiry under this paragraph the 
Court has to satisfy only on the following points:— 

. (1) that there was a matter in difference between the parties exist¬ 
ing at the time of the arbitration (see Note 3, infra). 

(2) that there was a valid submission of the matter in difference and 

a reference thereon to arbitration (see Note. 4). 

(3) that the subject-matter of the reference was such as could be 

lawfully referred to arbitration, and that the Court has juris¬ 
diction over the subject-matter of the award (see Notes 5 and 
10 to Para. 20, ante). 

(4) that an award was made thereon (see Notes 6, 7 and 8): and 

(5) that no grounds of objection such as those mentioned in Paras. 

14 and 15 have been proved (sec Notes 9 and 10.) 

The Court should then proceed to give judgment according to the 
award, 3 '* that is, it should state in the judgment what its construction of the 
award is as to the rights and interests of the parties, 4 and a decree dealing with 
the specific rights of the parties should be drawn up. 5 The award should be 
construed reasonably and in accordance with what may be supposed, under the 
circumstances of the case, to have been the intention of the arbitrator. 6 Every 


Schedule H, Para. 21—Note 2. 

(1) Narasingh Narain v. Ajodhya Prasad, 
1912) 15 Cal L Jour 110 (113, 114): 13 Ind 
as 118: 16 Cal W N 256; Qhulam Khan v. 

Muhammad Ilassan, (1902) 29 Cal 167 (183): 
29 Ind App 51: 4 Bom L R 161: 12 Mad L Jour 
77: 6 Cal W N 226: 8 Sar 154: 25 Pun Re 
1902 P C; Ram Dhari Sahu v. Ram Charilar 
Sahu, (1910) 38 Cal 143 (147): 7 Ind Cas 333; 
Nizamuddin v. Oulam Ahmad, (1909) 4 Ind Cas 
553 (553, 554): 64 Pun W R 1909: 53 Pun L 
R 1909; Mfj Tun v. Mg Po Shck, 1923 Rang 199 
(201): 1 Rang 265: 76 Ind Cas 504; Mulhu- 
Jearuppa Kone v. Teerahadra Four. (1915) 29 
Ind Cas 49 (50): 2 Mad L W 320: 17 Mad L Tim 
241; Antaji v. Narayan, (1905) 7 Bom L R 793 
(797); Mian Nathu v. Abdul Ohani, 1930 Lah 
22 (23): 119 Ind Cas 726. 

(2) Ram Dhari Sahu v. Ram Charilar Sahu, 
M910) 38 Cal 143 (147): 7 Ind Cas 333; Nara- 
singh Narai v. Ajodhya Prasad, (1912) 15 Cal 
L Jour 110 (113): 13 Ind Cas 118: 16 Cal W N 
256. 

(2-a) Binayakdas v. Sashi Bhusan, 1922 Cal 
226 (228): 26 Cal W N 804: 70 Ind Cas 459. 


(2-b) Ram Dhari Sahu v. Ram Charilar Sahu, 
(1910) 38 Cal 143 (147): 7 Ind Cas 333; Puru- 
sh nt a mu Dus Prugji Suit v. Jelu Bhai Nagji Sait, 
1912 Mad W N 1076 (1079): 17 Ind Cas 33. 

(3) Purushotama Das Pragji Sait v. J ta Bhai 
Nagji Sait, 1912 Mad W N 1076 (1079): 17 
Ind Cas 33; Nanjappa v. Nanja Rao, (1912) 23 
Mad L Jour 290 (296): 12 Mad L Tim 133: 16 
Ind Cas 478: 1912 Mad W N 1091. 

(3-a) Oulab Kuar v. Thakur Sheo Ratan Singh 
(1902) 5 Oudh (’as 27 (29); Raza Ali v. Pula 
Ali, (1901) 4 Oudh Cas 17 (21). 

(4) TJmmi v. Rahimnnnissa, (1891) 13 All 366 
(367): 1891 All W N 129; Ishwar Das v. Dos¬ 
ses Bai, (1883) 7 Bom 316 (318, 322): 7 Ind 
Jur 609. 

(5) TJmmi v. Rahimunnissa, (1891) 13 All 366 

(367): 1891 All W N 129. 

(6) Abdul Majid Khan v. Kadri Regain, (1898) 
20 All 245 (248): 1898 All W N 34. 
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Para. 21, reasonable presumption should be made in favour of the award being a final 
Notes and certain termination of the matters in dispute. 7 

2 3. “Where the Court is satisfied that the mjatter has been referred to 

arbitration and that an award has been made thereon”. —Under S. 526 of the 
old Code, it was held by the High Court of Bombay in the cases cited below 1 
that the Court had no jurisdiction to enquire into the factum or validity of the 
submission and award, and if the defendant denied any reference to arbitration, 
the only course open to the Court was to dismiss the application and refer the 
parties to a regular suit to enforce the award. But this view was dissented 
from by the same High Court in a later Full Bench case 2 in which it was held, 
following the decisions of the other High Courts 3 that the existence and vali¬ 
dity of the reference and award was the foundation of jurisdiction of the 
Court under that section, and that, therefore, the Court ought to decide on 
evidence whether the matter was referred to arbitration and whether an award 
was made thereon. The addition of these words gives effect to the latter view. 
See the undermntioned cases. 4 

The word “matter” in this as well as in the previous paragraph, is 
no wider than the expression “matter in difference” used in Para. 1 of this 
Schedule/’ As has been seen in Note 8 to that paragraph, the difference must be 
one which has actually arisen at the time of the reference though it need not 
have arisen at the time of the agreement to refer. 5 '" The Court must, there¬ 
fore, before filing the award satisfy itself that there was a real dispute between 
the parties, and that there was an arbitration thereon.® 

4. Validity of reference and award. —Before ordering an award to be 
filed, the Court should satisfy itself not only that the matter in difference was 
referred to arbitration, but also that the submission was valid in law. 1 


(7) Eolumal v. Jcyramdas, 1928 Sind 144 
(145): 108 Ind Cas 791. 

Note 3. 

(1) Samal Nathu v. Jaiahankar, (1885) 9 Bom 
254 (258); Venkatesh Khando v. Chanapgarda. 
(1893) 17 Bom 674 (677); Tejpurx. Mahoviud. 
(1896) 20 Bom 596 (601, 602): Chitty’s SCO 
R 472. 


(2) Manu Lai v. Fammrt, (1905) 29 Bom 621 
.627) F B. 

(3) Amrit Ram v. Dasrat Ram, (1895) 17 All 

21 (26. 28): 1894 All W N 187; Ganesh Singh 
v. Kashi Singh, (1906) 28 All 621 (622): 1906 
AH W N 136; Mahomed Wahiuddin 
v. Hakim^n, (1898) 25 Cnl 767 

(764): 2 Cnl W N 529; MieJiarnj/cr v. 

Sadasiva, (1882) 4 Mad 319 (320): Chintamallay- 
ya v. Thadigangireddi, (1897) 20 Mad 89 (90) : 
7 Mad L Jour 61. 

(But see Hussaini Bibi v. Mohsin Khan, (1875- 
78) 1 All 156 (158) (Decided under S 327 of the 
Code of 1859)]. 


(4) Hanmantram RadhakUhen v. Shivnarayan 
Asuram, (1918) 48 Ind Cas 238 (244): 20 Bom 
L R 970: 43 Bom 268 [Tho Court should he 
satisfied that there was a proper reference to arbi¬ 
tration] ; Radhakishen v. Ahsn Mai, 1926 Lah 91 
(93): 7 Lah L Jour 603: 92 Ind Cas 705 [Court 
can decide whether there was reference and whe¬ 
ther there was any dispute for reference]; Hoc* 
naghten v. Rameshwar Singh, (1903) 30 Cal 831 


(842) (The question to be determined is whether 
there was any matter in difference between tafr 
parties which could be and was referred to arbi¬ 
tration]; Maung Tun V v. Mating Pashok, I92d 
Rang 199 (201): 1 Rang 265: 76 Ind Cas .*04. 

(5) Dipchand v. Sahib Dino, (1911) 12 Ind 
Cas 639 (640): 5 Sind L R 92. 

(5-a) See the cases cited in foot-note (4) to 
Note 10 to paragraph 1: See also Ganga Ram v. 
Ram. Kishan Singh, 1932 Lah 459 (460): 137 
Ind Cas 807: 33 Pun L R 934; Ualsburt, v Laid 
of England Vol 1, P 627; London and North Wes¬ 
tern and Great Western Joint Railway Co v. Bit- 
lingtan, 1899 A C 79. 

(6) Dipchand v. Sahib Dino, (1911) 12 T " d 
Cas 639 (640): 5 Sind L R 92; /■*»»•««{ 
Gurdinomal, 1921 Sind 61 (65) : 17 Sind L B 
211: 83 Ind Cas 913; Radha Kiahen ChwuLai 
v. Ahsarkal Jshar Das, 1926 Lah 91 (93) . 7 
Lah L Jour 603: 92 Ind Cas 705; Mian Nathu 
v. Abdul Ghani. (1930) Lah 22 ( 22 ): 119 ^nd 
Cas 726 [Even if the dispute is not detailed in 
the reference, it is sufficient if the arbitrators 
satisfied themselves as to the nature of the disputej. 

Note 4. 

(1) Lakshminarayana Tantri v. ? 

Tantri, (1918) 45 Ind Cas 763 (766, 767 ): 34 
Mad L Jour 71: 23 Mad L Tim 69; Mansa Ram 
Oorardhan Das v. Mangal Saxn DunxChand, 

Lah 149 (154): 65 Ind Cas 497: Ganesh Sxngh 
v. Kashi Singh, (1906) 28 All 621 (622): 1906 
Vll W N 136. 
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An award binds only the parties making the reference and persons who 
are properly represented in the arbitration proceedings. 2 Thus an award on a 
question of partition when all the members of the joint family are not parties 
to the reference is not binding on the non-parties 3 though as between the 
parties themselves it will be binding. 4 Again, the capacity to make a submis¬ 
sion is co-extensive with the capacity to contract. A person who cannot make 
a contract cannot make a submission and a person whose capacity to make a 
■contract is restricted, can only make a submission to that extent. 5 6 Thus a 
minor cannot himself make a submission although a guardian may make it on 
his behalf for his benefit. 0 An executor or administrator is, competent, but only 
under eutain circumstances, to make a reference to arbitration. 7 But though, as a 
general principle a person who is not properly represented in the proceedings, 
is not bound thereby, the proceedings before arbitrators are not intended to 
be carried on according to the rules of procedure contained in the Civil Pro¬ 
cedure Code. If there is a binding reference to arbitration, all that is neces¬ 
sary to be seen is that there is a substantial representation of the different 
interests before the arbitrators. There is no rule of procedure by which, on 
the death of some of the parties, the arbitrators could substitute their legal 
representatives or appoint guardian ad litem for such representatives if they 
happen to be minors. 8 * 

An agreement to refer, as has been seen in Para. 17, ante, must, for the 
purposes of that paragraph, be in writing. In cases, however, of awards with¬ 
out the intervention of the Court, it is not necessary for its validity that the 
submission should have been in writing; it may be oral 0 or can be gathered 
from documents connected by oral evidence. 10 

5. Subject-matter of the award.—Para. 20 provides that any person 
interested in the award (made without the intervention of the Court) may 
apply to any Court having jurisdiction over the subject-matter of the award, 
that the award be filed in Court. It follows that the subject-matter of the 
award must be one over which, the Court would have jurisdiction, if a suit were 
brought in respect thereof. Questions, therefore, which could not be made the 
subject of a civil suit, under S. 9 of the Code such as caste questions, could 
not be the subject of an award enforceable in a Court of law. 1 The High 
Court of Bombay, has, however, held that the jurisdiction of the Court to file 

(2) Binayakda* Acharya Ohowdhurg v. Saei 
Bhutan Ohowdhury, 1922 Cal 226 (228): 26 Cal 
W N 804: 70 Ind Caa 459. See Koto 16 to 
Paragraph 20. 

(3) Chotley Lai v. Madao Bibi, (1918) 48 Ind 
Cas 953 (955): 1919 Pat H C C 141. 

(4) Jnanandra Nath v. Jitendra Nath, 1928 
Cal 275 (276): 32 Cal W N 108: 107 Ind Can 
70. 

(5) Soudamini Ghote v. Gopal Chandra Ghote, 

(1915) 28 Ind Cas 557 (559): 21 Cat L Jout 
273: 19 Ca' W N 948; Haltbury't Lawn of England, 

Vol 1, p 625. 

(6) See Note 20 to Para. 1. ante. 

(7) Soudamini Ghote v. Gogal Chandra Ghote, 

(1915) 21 Cal L Jour 273 (277): 28 Till Cas 

557: 19 Cal W N 948. 


(8) Biniigakdat Arhurga v. Sathi Bhutan Chow• 
dli a eg, 1922 Cal 220 (228): 26 Cal W N 804: 70 
Ind Cas 459. 

(9) Ramji Ram v. Salig Ram, (1911) 14 Cal 
L Jour 188 (205): 11 Ind Cas 481; Amrit Ram 
v. Datrat Ram, (1894) 17 All 21 (27): 1894 All 
W V 187; Mudliu v. Nilmonee, (1872) 18 Suth 
W R 533; Bahai Singh v. Shibo Ram, 1864 Suth 
W R 76. 

(10) Sukhamal Bantidhar v. Babulal, (1921) 59 
Ind Cas 75 (79): 18 All L J 652: 2 U F L R 
(All) 243: 42 All 525. 

Note 5. 

(1) Naraindat Attammal v. Yalabadas Vithan- 
dat, 1929 Sind 1 (4): 111 Ind Cas 425: 23 
Sind L R 299. See also Fateh Singh v. Karra 
Chuiid, 1880 Pun Re No 56. 
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an award is conferred by Para. 20 and not by S. 9 of the Code and that the 
Court could, therefore, file an award under Para. 20, even though the subject- 
matter of the award is not of a civil nature (such as a division of man pan 
offerings) and, therefore, not cognisable by a civil Court under S. 9, ante. 2 
It is submitted that this view is not correct. The object of filing an award 
in Court is to convert it into a decree of Court so that it could be enforced 
like other decrees under the provisions of the Code. 2 It necessarily follows 
that unless the Court has jurisdiction over the subject-matter under S. 9, any 
decree passed in respect of such subject-matter would be incapable of execution 
under the Code. 


But the fact that a suit could be instituted in a civil Court, in respect 
of a particular matter, does not necessarily mean that such matter can be 
referred to arbitration. 4 The difference or dispute between the parties should 
be such that the parties could if they were so minded settle the matter be¬ 
tween themselves by a valid agreement. 5 6 Thus a dispute as to the office of a 
public charity, 0 or the appointment of a guardian to a minor, 7 not relating to 
a private right as beween the parties cannot be made the subject of an award 
by arbitrators. On the same principle a dispute arising from some illegal trans¬ 
action or some transaction opposed to public policy cannot be made the sub¬ 
ject of a valid award 8 as any agreement which the parties themselves could 
make in settlement of the dispute would not be enforceable; and the award of 
the arbitrator on such a dispute would likewise be invalid and unenforceable.* 
See also Para. 1 Note 10, ante. 


6. Form of award.—An award on a reference through Court , should be 
in writing signed by the arbitrators. See Para. 10, ante. But as has been 
seen in Note 1 to that paragraph, an award made on a reference made without 
the intervention of the Court need not be in writing or be signed by the arbit¬ 
rators. It may be oral. 1 But if the arbitrators resolve that their award is to 
be put in the form of a document to be signed by them as a final expression o 
their decision, it is only such document that can be treated as their award. 


(2) Jovind Lai v. Muni Lai, (1918) 45 Ind 
Cas 166 (167): 81 Pun W R 1918: 79 Pun L 
R 1918 [Ab the award merely settled shares ot 
the parties and did not actually partition agricul¬ 
tural land, the matter is cognisable by civil Court]; 
Jhuri Singh v. Dwarka Singh, (1919) 50 Ind Cas 
193 (194): 6 Oudh L J 84 [A dispute as to de¬ 
marcation of boundaries can be referred to arbi 
tration and award filed in civil Court]: Ragliaven 
dra Ayyaji Desai v. Guru Rao Raghavendra De 
sai, (1913) 37 Bom 442 (445): 15 Bom L R 
362: 19 Ind Cas 882. 

(3) SukhamaJ Bansidhar v. Babu Lai, 

(J 921) 59 Ind Cas 75 (79): J8 0 _ A U L 

J 652- 2 U P L R (All) 243: 42 All 525; Mi- 
mutoollah Ohowdhry v. Bibee Hecmm, (1870) 13 
Suth W R 62 (62). 

(4) Mohammad Ibrahim Khan v. Ahmad Said 
Khan, (1910) 32 All 503 (513, 516): 7 All L 
J 761: 6 Ind Cas 219. 

(5) Halsbury’s Laws of England (new edition) 
Vol I, p 628. ' 

(6) Mohammad Ibrahim Khan v. Ahmad Said 

Khan, (1910) 32 All 503 (513): 7 All L J 


761: 6 Ind Cas 219. 

(7) Mahadeo Prasad v. Bindcsftari Pr< ^‘ 
(1908) 30 All 137 (139): 5 All L J 101. 1908 
All W N 51: 3 Mad L Tim 208. 

(8) Halsbury’s Laws of England (new edi- 

KUi SJS. 

.“i"; s,: 

52. 

(9) Hnlsbury’s Laws of England (new edi¬ 
tion), Vol I, P 628. 

(1) Ram Bilas Sinfh'i. Birich Singh, Pat 

RO f61)- 12 Pat L Tim 733: 135 Ind Cas 518. 
n Pat 181 • Halsbuvr's Laws of England, Vol. I. 
^662: Amir Slf v.‘ Arokiam, (1918) 45 Ind Cas 
813 (815): 34 Mad L Jour 184 f 1 

xltanam v. Kulaseshachalam, (1862-63) 1 M H 

R 178 (180). 

(2) Maimg Ngo v. Maung Shwe, (1892-1896) 
U B R Vol II, p. 276. 
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7. Part of award, if can be filed. —If the parties, agree by the terms 
of the submission, or at the time of the arbitration, that the matters in dispute 
may be taken up seriatum by the arbitrators and that the award may be deli¬ 
vered in separate parts, each part may be treated as a separate award and 
filed under this Paragraph. 1 

But in the absence of any specific provision in the submission, if the 

award 

(1) determines any matter not referred to arbitration; or (2) fails 
to determine any of the matters referred to arbitration or (3) is 
indefinite or vague or is illegal in respect of a portion of it, the 
question arises whether the Court can file the valid portion of the award. 
In case, (1) the matter not referred to arbitration can be separated from the 
portion referred, the latter can be filed, the former being treated null and 
void. 2 But if the objectionable portion is inseparable from the rest or not so 
clearly separable that it can be seen that the part of the award attempted to 
be supported is not at all affected by the faulty portion, the whole award will 
be avoided. 3 

In case (2) the award is not a complete award and is, therefore, invalid. 4 
But the parties may waive this objection 5 and if they show by their conduct 
that they do not want a decision upon the points' 5 or if the arbitrators find that 
there is no matter in difference in respect of these points 7 the award may be 
filed to the extent it was given. Similarly if an award leaves nothing to be 
done but the performance of some ministerial act it is not faulty for want of 
finality on the principle certum est quod certum reddi potest s (that is certain, 

which can be made certain.) 

4 ' \ 

▼ 

In case (3) also, the award is invalid. 0 Where the award did not state 
either the facts found by the arbitrators or the grounds for their decision and 
it was, consequently, impossible to hold that the award proceeded solely on 
those grounds which entitled the arbitrators to act under the arbitration 


Note 7. 

(1) Uakund Ram Sukal v. Saliq Ram Sukal, 
(1894) 21 Cal 590 (600): 21 Ind App 47: 6 
Sar 423 (P C); Shoshemukhi v. Nobin (Thunder, 
(1879) 4 Cal L Rep 92 (94); Janendra Nath 
v. Suren Chandra , 1928 Pat 7 (10, 11): 6 Pat 
556: 109 Tnd Cas 821. See also Bal Mukund 
Revia v. Oopiram Botica , (1921) 60 Ind Cas 
195 (198): 24 Cal W N 775. 

(2) See Note 7 to Paragraph 14. See also 
Kashinath v. Qangubai, 1929 Bom 193 (195): 31 
Bom L R 349: 117 Ind Cas 523; Dayaram 
Pritamdas v. Naraindas , 1929 Sind 200 (203): 
119 Ind Cas 529; Huro Sunduree v. Sreedhur, 
(1872) 17 Suth W R 352 (852): 12 Bong L R 
488 Note. 

[But see Mana Vikrama v. MaUichery Erishnan, 
(1881) 3 Mad 68 (70) [No longer law; see 
Note 7 to Paragraph 14, footnote 4]. 

(3) Sabitree Debee v. Promoda Prosad Chat - 
terje.e, (1913) 21 Cal L Jour 248 (251): 19 Ind 
Cas 941; Oh Barhohan Lai v. Narottam Datt, 1933 
All 59 (60): 1932 All L J 1090. 


(4) Rar/iji Ram v. Salig Ram, (1911) 14 Cal 

L Jour 188 (208): 11 Ind Cas 481. See also 
Raj Chunder v. Brojcndro Coomar , (1874) 21 

Suth^ W R 182 (183). See also points 2 and 3 
to Noto 7 to Paragraph 14 ante. 

(5) See point 3 to Note 3 to Paragraph 14 
ante . 

(6) Purushothama Das Praghji Sait v. Jelka 
Bhai Nagh, 1912 Mad W N 1076 (1079): 17 
Ind Cas 33; Ramji Ram v. Salig Ram, (1911) 
14 Cal L Jour 188 (209, 210): 11 Ind Cas 
481; Earakh Ram Jain v. Lakshmi Ram Jain, 
1921 Ail 384 (388): 43 All 108: 60 Ind Cas 
626: 18 All L J 960. 

(7) Jlarakh Ram Jani v. Lakshmi Ram Jani. 
(1921) 43 All 108 (116): 1921 All 384: 60 Ind 
Cas 626 : 18 All L J 960. 

(8) Ramji Ram v. Salig Ram, (1911) 11 Ind 
Cas 481 (493, 494): 14 Cal L Jour 188. 

(9) See point 3 to Note 7 to Paragraph 14 
ante. 
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clause, it was held that if the bad was not separable for the good portion of 
the award, the whole was bad. 10 

8. Lost award.—Where an award in writing is lost, secondary evidence 
of the terms thereof cannot be adduced in a proceeding under this Paragraph. 
The remedy of the parties is to file a regular suit to enforce the terms of the 
award. 1 

9. Grounds of objection under Paras. 14 and 15 .—See generally 
Paras. 14 and 15 and the notes thereto. Where a period of time is fixed in the 
submission for the making of an award, the arbitrators have no jurisdiction 
to make the award after the period, and the award so made is invalid. 1 Where 
no such period is fixed in the submission, the award should be made within a 
reasonable time, which should be decided with reference to the facts of each 
case. 2 

10. “ Proved. “—Under S. 526 of the old Code, it was provided that 
where no ground as was mentioned in Ss. 520 and 521 (Paras. 14 and 15) was 
shown the Court should order the award to be filed. It was held in some 
cases that even on a mere allegation by affidavit or verified statement that the 
award was bad on the ground specified in Ss. 520 or 521, the Court was bound 
to dismiss the application and refer the parties to a separate suit. 1 In other 
cases it was, however, held that the word “shown** which occurred really meant 
“proved** and that it is not sufficient to allege cause or make out that there 
is room for argument, but that the cause must be both alleged and proved to 
the satisfaction of the Court. 2 The substitution of the word proved gives 
effect to the latter view. 

11. Res judicata .—See Note 27 to S. 11, ante. As has been seen in 
that note, all claims embraced in a submission are put an end to by a valid 
award, which thereafter furnishes the only basis for determining the rights oi 
the parties and constitutes a bar to any action on the original demand^ bee aiso 
Note 2 to Para. 20, ante,. An award may be set up as a valid defence m < 


(10) Hurmukhroy Ram Chunder v. The Japan 
Cotton Trading Co, Ltd, 1922 Cal 899 (400) : 66 
Ind CaB 842: 84 Cal L Jour 253. 

Note 8. T , 

(1) Khodeja v. Ohuiam tf a b^ U920) oj liul 
CaB 845 (840): 1 Lah 45: 63 Pun L R 
59 Pun W R 1920; Qopx Reddx v. Malta nandi 

Reddi, (1889) 12 Mad 881 (834). 

Note 9. „ . , 

(1) Khanna and Co v. Model Toxvn Society 
Ltd, 1988 Lah 173 (174). 

(2) Muhammad Ramzan Khun v. Sondar Be- 
gam, (1919) 62 Ind Cas 847 (848) : 71 Pun 
Re 1919 [Agreement to refer was in‘1905 Award 
in 1910—Held, award cannot be filed J. 

Note 10. 

(1) Icha Moyee Ohowdhranee v. Proaunno A ath 

Chowdri, (1883) 9 Cal J’ 5 ,' 1 „ PfSli. 
v. A Hatarlni, (1884) 10 Cal 74 .(76): 13 Cal L 
Rep 14; Hueaini Bibi v. Mohsm Khan. (1875 
78) 1 All 166 (158). 


(2) Rang Lai v. Hem Narain, (1885) 11 Cal 
166 (168); Sxirjan Root v. Bhtkhan Raot 11894) 
Pa 1 21S (222. 238); Jones v. Ledgard, 

?18*W I*All 840 (852 : 1886 A1, W N 1,07: 
Jaaan Nath v. Mannti Lai , (1894) 16 All 
> 034 ) . 1894 All W N 60; Dandekar v. Dande- 
kars ( 1882) 6 Bom 663 (666); Dhanjxbhai v. 

HMuibai (1904) 28 Bom 287 (!Wj « 

L R 15; Jhangi Ram v. Mt Budho Bax, 1901 Pun 
Re No 84. See Rajmal Motiram v. 
ralad Sfahapati. (1 896) 20 Bom 208 (210). 

( 1 ) San Nyein v. Ma Kyaiv, (1916) 33 Tn ‘ ! 
Ohs 554 (554): 8 L B R 157; v. 

Cobindram! (1919) 53 Ind Cas 337 (337): j 3 
Sind L R 75; Bhagotx v. Chandnn, ( 188j) 11 
Cal 386 (392): 12 Ind App 67: 9 Ind Jnr 320. 
4 Sar 624 (P C); Mohammad Hadi v. 

Ta$? (1916) 32 Ind Caa 465 (467) : 18 Oudh 
Oas 282 [Title of persons claiming under award 
cannot be 1 defeated merely because sward '“ 
not filed in Court]; Darbari Lai v. Warir Malxk 
(1920) 56 Ind Cas 115 (116) Lah; 

Shaik Easu Khaliffa v. Sheik Esaa Bin Khahffa, 
(1894) 18 Bom 495 (504). 
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subsequent suit between the parties 2 even though it was made on a private 
reference in another pending suit. 3 

12. Withdrawal of application .—See Note 12 to Para. 20. ante and 
Note 15 to Para. 1. 


13. Revocation of submission.— See Note 12 to Para. 17, ante . 

14. Appeal against an order filing or refusing to file award.— See 

S. 104, Note 15, ante. 

15. Appeal against decree on award—Sub-S. (2)..—S. 104 (/) provides 
for an appeal against an order filing or refusing to file an award under this 
Paragraph. This right of appeal is not taken away merely because a decree is 
passed in accordance with the award. See $. 104. Note 15, ante. 1 '" 

But no appeal lies from a decree passed under this sub-Pa ragraph ex¬ 
cept in so far as the decree is in excess of, or not in accordance with the award. 1 
Thus where the decree does not correctly interpret the award 2 or where 
the decree awards something which the arbitrators having jurisdiction to award 
did not award, 3 an appeal will lie. But the appellant is not entitled in such 
appeal to reopen the whole case and to address on all questions which were 
raised before the lower Court; his attack must be confined to the legality of 
the decree as compared with the award . 4 

The decree passed under this Paragraph is a decree “open to appeal” 
within the meaning of 0. 43, R. 1. (d) ; and, therefore, an appeal lies against 
an order refusing to set aside an ex parte decree passed under this Paragraph. 0 


16. Enforcement of award.—An award could not be enforced by exe¬ 
cution until it has been made a rule of the Court by a decree being passed in 
accordance therewith. 1 A person who was a party to the arbitration but who 
was not a parly to the decree which followed llie award, could not enforce the 
decree. 2 


17. Appeal to Privy Council. —See Note 8 to S. 104, ante. The pro¬ 
visions of sub-Para. (2) cannot be read so as to affect the right of the parties to 
go in appeal to the Privy Council under Ss. 109 to 111 of the Code, and do not 
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(2) Ma Ilia Ye v. Maung Tan Mining, (1920) 
57 Ind Oas *94 (895): 3 O B R 210. 

(3) GheUabhui v. Nnudubal, (1*96) 20 Bom 
238 (248). 

Note 15. 

( 1 *ji ) Sri* alsu Abdul Karim v . Kalian, 1933 
All 166 (167): 1933 All L J 40 [The Court 
should puss mi order tiling award and thru pass 
a floe roc* in arrordnmr with award | . 

(I) Rata Santa v. Mahnwmud Xawatt, (1911) 
9 Ind Cas 39 (39): 7 Pun W R 1911: 14 Pun 
\j 11 1911; Mudhau Soodun Da* v. Odoit Churn 
Dans, (1869) 12 Suth W R 85 (85): 8 Bcng 
L R 316 Note; Ilimutoollah Chovdhury v. liibee 
flee run, (1870) 13 Suth \V R 62 (62) [But an 
appeal will lie against an order made in execu¬ 
tion proceedings taken in that judgment]; Binde*- 
suri v. Jnnkee, (1889) 16 Cal 482 (485). See 
also Wali Muhammad v. Buhawal finish, (1913) 
21 Ind Oas 925 (926): 14 Pun L R 1914: 20 
Pun W R 1914: 28 Pun Re 1914 [Award in 
proceedings under Paras. 17 and 19—No appeal 
lies from order tiling award]. The following 
cages under the old Code arc no longer law:—• 
Jhangi Ram v. Budho Rai, 1901 Pun Re No 84: 
112 Pun L R 1901; Boonjad Mathonr v. Xathoo 

r. P.C.—417 


Shahoo, (1878) 3 Cal 375 (378); 1 Cal L Re|. 
155; Lain Dharam Das v. Ajudhia Per shad, 1881 
Pun Re No 70; Bhagwtni Singh v. Ham liner. 
1906 Pun L R 38; Hussain Amro v. Linpauna. 
11*95) 1* Mad 423 (432. 433). 

(2) Mining Tumi v. Mining Po, 1923 Ruhr 
199 (201): 1 Ran? 265: 76 Ind Cas 504. 

(3) Chunni v. Dhiin Devi. (1909) l Ind Cas 
1"42 (10 12): 97 Pun I, R 1909: 111 Pun W R 
1909. 

(4) Bansi Lid v. Go pal Ltd. 192* I,ah *49 
' -50) : 110 Ind Cas 298. 

(5) Nehal Singh v. Khushal Singh. (1916) 38 
All 207 (299); 14 All L J 332: 33 Tnd Cas *0. 

Note 16. 

(1) /shwar Das v. Dosibai, (1883) 7 Bom 316 
(. 118 ) ; 7 Ind Jur 609; Sahebrani v. Kashrr. noth. 
(1874) 21 Suth W R 295 (296): Dhurin Das 
v. Ajndiith Pershnd, 1879 Pun Re No. 112. 
See also Him h! aid ah v. Hernia. (1*70) 
13 Suth W R 62 (62). 

(2) Bait a ng Lid v . liiahmti Dal. (1919) 52 
Tnd (’as 819 (850): 6 Omlh I, J 322. 



3330 


Arbitration 


SCH; 


Para. 21, 
Notes 
17—18. 


Para. 22, 
Note 1. 


Para- 23- 


bar any such appeal. 1 

18. Revision.—The general principle in the case of awards is that it 
is final. An appeal is allowed from a decree passed on an award only to a very 
limited extent. A revision in such a case would be more objectionable than 
an appeal. 1 The High Court should, therefore, proceed very warily in allow¬ 
ing revision in cases of awards. 2 No revision will lie where the conditions of 
S. 115 are not satisfied. 3 But where there is no real dispute which could be 
referred to arbitration an award filed by the arbitrators into Court amounts 
to an abuse of the process of the Court and, therefore, the order is open to 
revision. 4 Similarly where the Court assumes a jurisdiction which it has not 
and files the award, a revision will lie. 5 It was broadly held in the under¬ 
mentioned case 0 relying upon the decision of the Privy Council in Qhulam v. 
Muhammad Nassau,*'* that no revision at all will lie in any case 
in which a decree has been passed on an award. It is submitted that 
this is not correct and that the decision of the Privy Council does not lay 
down any such broad proposition. 

P. 2! 2. [New] The last thirty-seven words of section 21 
Exclusion of certain 0 f the Specific Relief Act, 1877, shall not apply 

words in the Specific r ' , 

Relief Act 1877 . to any agreement to refer to arbitration, or to 

any award, to which the provisions of this schedule apply. 

1. Exclusion of last thirty-seven words in S. 21, Specific Relief Act.-— 
S. 21 of the Specific Relief Act enumerates the contracts which cannot be speci¬ 
fically enforced, and the last portion of the section runs as follows:—“And 
save as otherwise provided by the Code of Civil Procedure and the Indian 
Arbitration Act, 1899, no contract to refer present or future differences to 
arbitration shall be specifically enforced; but if any person who has made such 
a contract and has refused to perform it sices in respect of any subject which 
he has contracted to refer , the existence of such contract shall bai t e sui • 
The words in italics are the last thirty-seven words of this section referred o 
in this Paragraph. See also Note 1 to Para. 18, ante. 

P. 23. [New] The forms set forth in the Appendix, with 

such variations as the circumstances of each 
Foims ' case require, shall he issued for the respective 


purposes therein mentioned- 


Note 17. 

1) Ameer Regain v. Bodrudrfm HuMatri. 

12) 15 Ind Cas 2 (3): 15 Oudh Cas 55. 

Note 18. , „ 

1) Ohulam Khan v. Muhammad 

32) 20 Cal 167 (187): 29 Ind App 51. 4 
, L R 161: 12 Mad L Jour 7 1 : 6 Cal V 
:26 : 8 Snr 154: 25 Pun Re 1002 P C. 

2) Mohidin Sahib v. Ramaswami Ohctty. 1021 
I 271 (271): 41 Mad L Jour 276: 14 Mad 
W 394: 1921 Mad W N 509: 65 Ind Cas 

• 

U Ah wed Din v. Alla* Ending 0°. (1915) 
Ind Cas PO (81): 66 Pun Re 1915: 146 Pi in 

l 1915 [No material irregularity— No revision] , 

kar Das v. Pamelas, (1914) 23 Ind Cas 950 
D): 13 Pun W R 1914: 114 Pun L R 1914 


[No revision lay in the absence of material irregu¬ 
larities in the proceedings]. 

(4) Velchand v. Litton, (1914) Ind Cas 
371 (372 ): 16 Bom L R 517: 38 Bom 638. 

(5) Bindessuri v. Jankec, (1889) 16 Cal 482 
(486) [Agreement of reference vague and in¬ 
definite—Award in pursuance of it is bad ana 
cannot bo enforced]; Dagadnsa T jtak qhand j. 
Bhukan Oovind, (1885) 9 Bora 82 (85); Btfa- 
dhur v. Monnhur, (1884) 10 Cal 11 (13) • S'ee 
also Oulab Kuar v. Thakxir Sheo Ratan bingn, 
(1902) 5 Oudh Cas 27 (29). 

(6) Maya Wonti v. Tutsi Das, (1919) 49 Ind 
Cas 979 (979): 81 Pun W R 1919. 

(6-a) 29 Cal 167: 29 Ind App 51: 6 Cal W 
N 226: 12 Mad L Jour 77: 4 Bom L R 161. to 
Pun Re 1902: 8 Sor 154 P C. 



APPENDIX. 

No. 1. 

Application for an Order of Reference. 

(Title of suit.) 

1. This suit is instituted for ( state nature of claim). 

2. The matter in difference between the parties is ( state matter of difference). 

. 3. The applicants being all the parties interested have agreed that the matter in 
difference between them shall be referred to arbitration. 

4. The applicants therefore apply for an order of reference. 

A. B. 

C. D. 

Dated the day of 19 

Note.— If the parties are agreed as to the arbitrators, it should be so stated. 


No. 2. 

Order of Reference. 

(Title of suit.) 

Upon reading the application presented on the day of 19 

is ordered that the following matter in difference arising in this suit, namely:— 


be referred for determination to X and F, or in case of their not agreeing then to the 
determination of Z, who is hereby appointed to be umpire; and such arbitrators are to 
make their award in writing on or before the day of 19 an( j 

in case of the said arbitrators not agreeing in an award the said umpire is to make his award 
m writing within months after the time during which it is within the 

power of the arbitrators to make an award shall have ceased. 

Liberty to apply. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 3. 

Order for Appointment of New Arbitrator. 

(Title of suit.) 

Whereas by an order, dated the day of 

order of reference and death, refusal, etc., of arbitrator], it is by consent ordered that I 

be appointed, m the place of X (deceased, or os the case may be)' to act as arbitrator witf 

J, the surviving arbitrator, under the said order; and it is ordered that the atard 
of the said arbitrators be made on or before the <j ay of ^awara 

GrvEN under my hand and the seal of the Court, this ,l av 0 f 19 ' 

Judge. 

No. 4. 

Special Case. 

. (Title of suit.) 

In the matter of an arbitration between A. B of 
the following special case is stated for the opinion of the Court: — 


and C. D. of 
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[Here state the facts concisely m numbered pa/ragraphs.] 
The questions of law for the opinion of the Court:— 

First, whether 


Secondly, whether " 


X. 

7 . 

Dated the day of 19 

• 

No. 5. 

Award. 

(Title of suit.) 

In the matter of an arbitration between A. B. of 
and C. D of :— 

Whereas in pursuance of an order of reference made by the Court of 
and dated the day of 19 the following matter 

in difference between A. B. and f. I), namely,- 


has been referred to us for determination; 

Now we, having duly considered the matter referred to us do hereby make our award 
as follows:— 

We award 

(1) that - 

(2) that- 

Dated the dav of 19 


X. 



THIRD SCHEDULE. 

Execution of decrees by collectors. 

P. 1. [S. 321.] Where the execution of a decree has been 
powers of collector, transferred to the Collector under section 68, he 

may— 

(a) proceed as the Court would proceed when the sale 
of immovable property is postponed in order to 
enable the judgment-debtor to raise the amount of the 
decree; or 

(b) raise the amount of the decree by letting in perpetuity, 
or for a term, on payment of a premium, or by mort¬ 
gaging, the whole or any part of the property ordered 
to be sold; or 

(c) sell the property ordered to be sold or so much thereof 
as may be necessary. 

Synoj)sis. 

1. Applicability of this Schedule. 

1-A. Powers of the Court and of the- 

Collector. 

2. Ancestral property. 

3. Application to set aside a sale— 6 

See Notes 2 to 6 to S. 70. 7. 


4. Competency of Court to call back 

records sent to the Collector. 

5. Mortgage of part of the property 

in satisfaction of the decree. 
Cl. (a)—Order 21. Rule 83. 

Appeal. 


Madras Court of Wards Act. See Note 1-A, execution case. See Note 1, Pt. (10). 

rt. (1). Power of Collector to order payment by 

Power of Collector to dismiss or restore instalments. See S. 70, Note 2, Pt. (6). 


1. Applicability of this Schedule.—Section 148, Bengal Tenancy Act 
(VIII of 1885), provides that this Schedule shall not apply to any suit 
for recovery of rent. Similarly, S. 192, Cl. («) of the Madras Estates Land 
Act (I of 1908), enacts that this Schedule shall not apply to any suit appeal 
or other proceeding under that Act. 


Under S. 9. sub-S. (3) of the Central Provinces Tenancy Act (I of 
1920), the Collector executing a decree for rent may, notwithstanding any¬ 
thing contained in this Schedule, allow the tenant time, not exceeding in the 
aggregate two months, to satisfy the decree. 


Section 22-A, sub-S. (2) of the Dekkhan Agriculturist Relief Act (XVII 
of 1879), provides that a re-saLe under that section shall he deemed to he a 
sale under the provisions of Para. 10 of this Schedule. 


Para. 1, 
Note 1. 
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Para. 1, 
Notes 
1—l-.A 


SCH. 


The provisions of S. 41, Madras Court of Wards Act, do not affect the 

duties of the executing Court or the functions of the Collector under this 
rule. 1 

l'A. Power of the Court and of the Collector.— As has been seen in 
Note 2 to S. 70, ante, where a decree is transferred to the Collector for execu¬ 
tion, the Collector has the powers of execution only, and not of deciding other 
matters. And even the powers of execution are limited by this Rule to the 
three courses specified in this Rule. 1 Thus he has no power to enquire into 
the objections to attachment or sale, 2 to entertain applications for rateable 
distribution, 2 to decide whether the decree was satisfied 4 or to decide whether 
there has been a compromise. 0 Nor can he deal with property not covered by the 
order of sale 1 ’ or set aside the acts of the owner of the property before the 
transfer was made. 7 

Within the limits of the rule, however, the Collector has absolute juris¬ 
diction to find out the best method of execution allowed to him by law. 8 
Where the execution of a decree obtained against a Hindu father 
and sought to be executed against the joint family property is transferred 
to the Collector for execution, ho becomes seized of the entire interest includ¬ 
ing the son’s interest in the property, and can sell it in such execution. 9 He 
can dismiss an execution application for default and can likewise restore it 
in proper cases. 10 Similarly, where an order is passed under a mistake he 
can set it aside on discovery of the mistake. 11 

In all matters arising in execution, but not covered by the provision 
of this schedule, the civil Court continues to have jurisdiction. Thus the 
Court has power to hear objections to the sale held by the Collector 12 or to 
entertain a suit to set aside the order of the Collector setting aside a sale. 18 
Where the Collector fails to effect the sale of property ordered to be sold by 
the decree, it is open to him to return the papers to the Court. But the 
Court lias the power to send the papers back if the reason which prevented 
the sale was not. such as to operate as a complete impediment to the execution 


Schedule m, Para. 1—Note 1. 

(1) Srinivasa Ranga Rao v. Raja of Karvet- 
nugar, (1918) 44 Ind Cos 15 (17): 7 Mad L W 
206: 23 Mad L Tim 127: 34 Mad L Jour 454: 
41 Mad 503. 

Note 1-A. 

(1) Mahudaji V. Karandikar v. Eari D Ohik- 
ne, (1883) 7 Bom 332 (335). 

(2) Balwant Dass v. TJma Bui Shankar Rao, 
1921 Bom 45 (40. 47): 45 Bom 812: 23 Bom 
L R 254: 61 Ind Cas 287 [Collector cannot confirm 
the sale after such objection is raised] . 

(3) Dattatraya v. Pttndlik, (1920) 58 Ind Cae 
992 (994): 22 Bom L R 1001. 

(4) Abdul Shakur v. Mahomed Matin, 1924 All 
307 (308): 22 All L J 202: 5 L R A Civ 93: 
78 Ind Cas 429: 46 All 414; Bhurchand Sansraj 
Doshi v. Vira Champakhachar, (1913) 37 Bom 
32 (35. 36): 14 Bom L R 787: 17 Ind Cas 142. 

(5) Reait-un-nissa v. llaji Mahomed Ismail 
Khan, 1891 All W N 189 (190). 

(6) Gangaram v. Ram Oopal, 1922 Nag 243 


(244): 18 Nag L R 131: 61 Ind Cas 579. 

(7) The Collector of Qhazipur v. Chitbahal 
Bhagat, 1885 All W N 305 (308). 

(8) Abdul Shakur v. Sped Mahammad Matin, 
1924 All 307 (308): 22 All L J 202: 46 All 
414: 78 Ind Cas 429. 

(9) Sarju Prasad v. Ram Saran Lai, 1931 
All 541 (542, 544): 1981 All L .7 400: 132 Ind 
Cas 568. 

(10) Ear Lai v. Narayan, 1922 Nag 267 (270, 
272): 18 Nag L R 152: 64 Ind Cas 420: 4 Nag 
L J 118 [But cannot investigate a claim tinder 
(). 21, R. 58]. But see Dalchand v. Narayan, (1919) 
51 Ind Cas 237 (238) Nag. 

(11) Wazir Ali v. Janki Prasad, (1906) 28 All 
671 (673): 3 All L J 458: 1906 All W N 183. 

(12) Sarfaraz Eussain v. Amarchand Pal, 
(1917) 37 Ind Cas 78 (81, 82): 3 Oudh L J 529. 

(13) Oauri Sahai v. Setca Ram, (1887) All 
W N 267. 
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of the decree; no fresh application for that purpose is necessary. 14 It has 
been held in the undermentioned case that after the transfer of the decree 
to the Collector for execution, the civil Court cannot entertain an application 
to add legal representatives of a deceased party. 15 

See also Note 2 to S. 70, Notes to S. 54 and Notes to 0. 20, R. 18. 

2. Ancestral property. —According to the Allahabad Government 
Notifications, decrees for the sale of ancestral property must be transferred 
to the Collector for execution. See Note 3 to S. 70. It has been held that 
property to which a title is obtained by gift is not “ancestral” property. 1, 

3. Application to set aside a sale.— See Notes 2 to 6 to S. 70. 

4. Competency of Court to call back records sent to the Collector.— 

The Court that has made a decree or judicial order which has been trans¬ 
mitted to the Collector for execution is not deprived of its judicial power 
with respect to it. It has power, where necessary to recall its own records 
transmitted to the Collector. 1 But such judicial power ought not to be exer¬ 
cised unless the Court is set in motion by one of the parties to the proceedings 
in execution. 2 

See also Note 2 to S. 70 and Note 7 to S. 54. 

5. Mortgage of part of the property in satisfaction of the decree.— 
It is open to the executing authority to effect a mortgage of part of the 
property to satisfy a mortgage decree. 1 

6. Clause (a)—Order 21, Rule 83.—The postponement of the sale 
should be for a reasonable period. It should not be unreasonably long. See 
Note 3 to O. 21, R. 83. 

7. Appeals— See Note 7 to S. 70 and the following case. 1 

P. 2. [S. 322.] Where the execution of a decree not 

being a decree ordering the sale of immovable 

tor*in'specui’cases lec property in pursuance of a contract specifically 

affecting the same, but being a decree for the 
payment of money in satisfaction of which the Court has ordered 
the sale of immovable property, has been so transferred, the 


(14) Lai Rasunt v. Lai Sripat, (1920) 55 

Ind Cub 485 (486): 7 Oudh L J 11. 

(15) Kexho Saran v. Janki, (1883) All W N 
164. 

Note 2. 

(1) Fatal Ahmad v. Wisnluddin. (1910) 35 
Ind Cas 742 (743): 14 All L .T 669: 38 AH 
481. 

Note 4. 

(1) Mahadaji v. Hari, (1883) 7 Horn 332 

(336); Lallu v. Mithia, (1887) 11 Bom 478 

(482): 12 Ind Jur 67. See also Sundar Dag v. 
Mnnsa Ram, (1885) 7 All 407 (409): 1885 All 


W X 87; J lailho Prasad v. Jlansu, (1883) 5 All 
314 (315): 1883 All W X 59. 

(2) Uarpovan v. Ilira. (1884) 8 Bom 301 

(302): 8 Ind Jur 626. 

Note 6. 

(1) Iiacharsann Bhupatsanp v. Saran Moti Me- 
u'hji. 1925 Bom 277 (278): 27 Bom L H 217: 
86 Ind Cas 846. 

Note 7. 

(1) Takkadus Fatima v. Buldeo, (1890) 12 
All 564 (568): 1890 All W X 185. [The Govern¬ 
ment has power to prescribe rules providing for 
appeals from Collector's orders]. 


Para 1, 
Notes 
1-A—7. 


Para. 2. 
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Para. 2, 
Note 1. 


Para. 3. 


SCH. 


Collector, if, after such inquiry as he thinks necessary, he has 
reason to believe that all the liabilities of the judgment-debtor 
can be discharged without a sale of the whole of his available 
immmovable property, may proceed as hereinafter provided. 


1. Decree for the payment of money.— A decree for sale of ancestral 
land or of an interest in such land in enforcement of an hypothecation on 
such land is a “decree for the recovery of money” within the N.-W. P. 
Government Notification. No. 671 of 30th August, 1880. 1 


P. 3. [S. 322-A.] (1) In any such case as is referred to 
Notice to be given in paragrafDh 2 , the Collector shall publish a 

to persons having notlc e> allowing a period of sixty days from the 
claims on property. date of its publication for compliance and 
calling upon— 

(a) every person holding a decree for the payment of 
money against the judgment-debtor capable of 
execution by sale of his immovable property and which 
such decree-holder desires to have so executed, and 
every holder of a decree for the payment of money in 
execution of which proceedings for the sale of such 
property are pending, to produce before the Collector 
a copj r of the decree, and certificate from the Court 
which passed or is executing the same, declaring the 
amount recoverable thereunder; 

(b) every person having any claim on the said property to 
submit, to the Collector a statement of such claim, and 
to produce the documents (if any) by which it is 
evidenced. 

(2) Such notice shall be published by being affixed on a 
conspicuous part of the court-house of the Court which made 
the original order for sale, and in such other places (if any) 
as the Collector thinks fit; and where the address of any such 
decree-holder or claimant is knowm, a copy of the notice shall 
be sent to him by post or otherwise. 


Schedule III, Para. 1—Note 1. 

(1) Birch v. Batirani, (1882) 4 All 115 


(115): 1881 All W N 14fi F B. 
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Synopsis. 

1. Scope of the rule. 2. Power of Collector to hear objections. 

1. Scope of the rule.—The persons who are entitled to notice under 
this Paragraph are:— 

(1) Persons holding decrees for money — 

(a) which are capable of execution by sale of the immovable pro¬ 

perty of the judgment-debtor, or 

( b ) in which proceedings for sale of such property are pending , 

and, 

(2) Persons having any claim on the property of the judgment- 

debtor. 

Where properties have been placed under the management of the Collec¬ 
tor, the Court cannot, under the provisions of Para. 11, infra, issue any process 
against such properties in execution of a decree for the payment of money. 
The holder of decree, passed after the property comes under the management 
of the Collector, is, therefore, not a person whose decree is “capable of execution 
by sale of the immovable property of the judgment-debtor” and is not entitled 
to be placed on the list of creditors framed under the following Paragraph. 1 

2. Power of Collector to hear objections.— The Collector is not autho¬ 
rised to hear any objection to the sale of the property advertised for sale. 
He can only call for claims. 1 Where the Collector acting under this Paragraph 
called on every person who had claim on the property of the judgment-debtor 
to submit a statement thereof, and in pursuance of the authority vested in him 
satisfied the claims made, it was not competent to a person who had not made 
the statement required to claim to set aside the arrangement made by the 
Collector. 2 


Amount of decrees 
for payment of money 
to be asceroined. and 
immovable property 
available for their 
satisfaction. 


P. 4. [S. 322-.B.] (1) Upon the expiration of the said 

period, the Collector shall appoint a day for 
hearing any representations which the judg¬ 
ment-debtor and the decree-holders or claimants 
(if any) may desire to make, and for holding- 
such inquiry as he may deem necessary for 

** i 

informing himself as to the nature and extent of such decrees 
and claims and of the judgment-debtor’s immovable property, 
and may, from time to time, adjourn such hearing and inquiry. 

(2) Where there is no dispute as to the fact or extent of 
the liability of the judgment-debtor to any of the decrees or 
claims of which the Collector is informed, or as to the relative 


Para 3. 
Notes 

1—2 


Para. 4 


Schedule EH, Para. 3—Note 1. 

(1) Muritrida* v. The Collector of Ghuzi/iur, 
(1890) 18 All 313 (316): 1896 All W N 77. 

Note 2. 

(1) Onkor Singh v. Mohan Knur, (1898) 20 

C.P.C.—418 


All 42* (42!*): I sits All W X <10. 

(2) MnIni i,i ml Scrnjuddin Khun v. Mt Uinn 
Hi. (I*!l|) 4 C I* I. R ns (11*). 



Para. 4, 
Notes 
1 — 2 . 


Para. 6. 
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priorities of such decrees or claims, or as to the liability of any 
such property for the satisfaction of such decrees or claims, the 
Collector shall draw up a statement, specifying the amount to be 
recovered for the discharge of such decrees, the order in which 
such decrees and claims are to be satisfied, and the immovable 
property available for that purpose. 

(3) Where any such dispute arises, the Collector shall 
refer the same, with a statement thereof and his own opinion 
thereon, to the Court which made the original order for sale, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute if 
the matter thereof is within its jurisdiction, or transmit the 
case to a competent Court for disposal, and the final decision 
shall be communicated to the Collector, who shall then draw up a 
statement as above provided in accordance with such decision. 


Synopsis. 

I. Statement of debts. 2. Appeal. 

1. Statement of debts.—In the statement of debts to be prepared by 
the Collector under this Paragraph, only such persons are to be entered as are 
referred to in Para. 3, above. As has been seen in Note 1 to that Paragraph, a 
person who has obtained a decree for money, after the management of the 
debtor’s property has been placed in the hands of the Collector, is not a 
person referred to in that Paragraph and is not therefore, entitled to be placed 
in the statement prepared under this Paragraph. 1 

2. Appeal. —See Para. 6, infra. 


P. 5. [S. 322-C.] The Collector may, instead of himself 
where District court issuing the notices and holding the inquiry 
“oirin" iCeS ^ required by paragraphs 3 and 4, draw up a 
statement specifying the circumstances of the judgment-debtoi 
and of his immovable property so far as they are known to the 
Collector or appear in the records of his office, and forward such 
statement to the District Court; and such Court shall thereupon 
issue the notices, hold the inquiry and draw up the statement 
required by paragraphs 3 and 4 and transmit such statement to 

the Collector. 


Schedule HI. Para. 4-Note 1. (1W6) 18 All 313 (315): 1896 All W N 77- 

(1) Mvrari Don v. Thr Collator of Ghazipur, 
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P. G. [S. 322-D.] The decision by the Court of any dis- 

e sect of decision of pute arising under paragraph 4 or paragraph 
court as to dispute. 5 shall as between the parties thereto, have the 

force of and be appealable as a decree. 

Synopsis. 

1. Appeal. 2 Court-fee. 


1. Appeal. —The decision by the Court of any dispute arising under 

Paras. 4 and 5 is, under the terms of the Paragraph appealable as a decree. 

Where a District Judge to whom a dispute was referred by the Collector, 

wrongly sent back the same to the Collector and he decided it, it was 

held, that the remedy of the aggrieved party was to have appealed against the 

order of the District Judge and not to sue the Collector for a declaration of 
his right. 1 

2. Court-fee.— Art. 11 of Sch. U of the Court-Fees Act, 1870. applies 
only to memoranda of appeal against decisions which are not decrees or orders 
Ivaving the force of decrees. An order made by the Court under Paras. 4 and 
5 has, as enacted in this Paragraph, the force of a decree and is consequently 
not within Art. 11 of the second schedule of the Court-Fees Act, 1870. A 
memorandum of appeal against such an order is therefore chargeable with an 
ad valorem fee under Art.l, Sch. I of that Act. 15 The High Court of Madras 
has, however, taken a contrary view and held that it is chargeable only with 
a fixed fee. 2 The decision cannot be accepted as correct. 


P. 7. [S. 323.] ( 1 ) Where the amount to be recovered 

tion^erf e decrees ' 1 for an< ^ ^ le property available have been determin- 
payment of money. ed as provided in paragraph 4 or paragraph 5. 
the Collector may,— 

(a) if it appears that the amount cannot be recovered 


without the sale of the whole of the property avail¬ 
able, proceed to sell such property; or 

(b) if it appears that the amount with interest (if any) 

in accordance with the decree, and, when not decreed, 
with interest (if any) at such rate as he thinks reason¬ 
able, may be recovered without such sale, raise such 
amount and interest (notwithstanding the original 
order for sale)— 

(0 by letting in perpetuity or for a term, on payment of 

a premium, the whole or any part of the said pro¬ 
perty ; or 


Para 6. 
Notes 
1 — 2 . 


Para 7. 


Schedule m, Para. 6 —Note 1. 

(1) Qirdhar Das v. The Collector oi Ghazipur, 
189f> All W N G9 (70). 

Note 2. 

(1) Ahmad Khan v. Madho. (1885) 7 All 


5(55 (567): 1885 All W K 99. 

(2) Srinivuxa Ayyangar v. 
(1882) 4 Mad 420 (421). 


Peru i 


Tmnbi , 
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Para. 7, 
Note 1. 


(ii) by mortgaging the whole or any part of such pro¬ 
perty ; or 

(in) by selling part of such property; or 

(iv) by letting on farm, or managing by himself or 
another, the whole or any part of such property for 
any term not exceeding twenty years from the date of 
the order of sale; or 

(v) partly by one of such modes, and partly by another 
or others of such modes. 

(2) For the purpose of managing the whole or any part of 
such property, the Collector may exercise all the powers of 
its owner. 


(3) For the purpose of improving the saleable value of the 
property available or any part thereof, or rendering it more 
suitable for letting or managing, or for preserving the property 
from sale in satisfaction of an incumbrance, the Collector may 
discharge the claim of any incumbrancer which has become 
payable or compound the claim of any incumbrancer whether it 
has become payable or not, and, for the purpose of providing 
funds to effect such discharge or composition, may mortgage, let 
or sell any portion of the property which he deems sufficient. 
If any dispute arises as to the amount due on any incumbrance 
with which the Collector proposes to deal under this clause, he 
may institute a suit in the proper Court, either in his own name 
or the name of the judgment-debtor, to have an account taken, or 
he may agree to refer such dispute to the decision of two arbi¬ 
trators one to be chosen by each party, or of an umpire to be 
named by such arbitrators. 

(4) In proceeding under this paragraph the Collector 
shall be subject to such rules consistent with this Act as may, 
from time to time, be made in this behalf by the Local Govern¬ 
ment. 


1 Scope of the Paragraph.— Where a decree is transferred to the 
Collector for execution the latter has absolute jurisdiction to decide and find 
out the best method of execution allowed to him by law. 1 ' The civil Court has 



(1 ) 


Schedule m, 

Abdul Shakur v. 


Para. 7—Note 1. 
Muhammad Matin, 1924 Al) 


307 (208): 22 AH L J 202: 5 L R A Oiv 98 
78 Ind Cas 429: 46 All 414. 
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no power to pass orders in such matters. Thus where certain properties were 
sold by the Collector but the whole of the sale amount was not deposited by the 
auction purchaser, it is entirely in the discretion of the Collector to decide 
whether he would resell the property or not in order to realise the balance of 
the purchase-money. 2 But, as has been seen in Note 1 to Para. 1 above, the 
Collector, has no jurisdiction to decide whether the decree is satisfied. 3 

Where, in exercise of his powers, the Collector has granted lease to the 
decree-holder in satisfaction of his decree he cannot subsequently resile from 
it; nor can the Court interfere in the matter 4 as, for example, authorising the 
grant of a fresh lease. 4 * Where a decree was transferred to the Collector for 
making suggestions for the satisfaction of the decree and the Collector suggest¬ 
ed that half the attached land should be farmed out to the decree-holder for 
certain period in satisfaction of the decree but the latter was not prepared to 
take such lease and the executing Court thereupon merely filed the proceed¬ 
ings, it was held that procedure was wrong and the proceedings could lie filed 
only if all the lawful means for satisfying the decree had been tried and found 
lo be impracticable. 5 

An order of a Collector under this rule disallowing the application of a 
decree-holder that the amount of the decree might be satisfied by a temporary 
alienation instead of by a sale, is not appealable. 6 


P. B. [S. 324.] Where, on the expiration of the letting or 

management under paragraph 7, the amount to 

Recovery of balance be recovered has not been realized, the ('ollec- 
or f manlg a em e ent etting tor shall notify the fact in writing to the judg¬ 
ment-debtor or his representative in interest, 
stating at the same time that, if the balance necessary to make 
up the said amount is not paid to the Collector within six weeks 
from the date of such notice, he will proceed to sell the whole or 
a sufficient part of the said property; and, if on the expiration of 
the said six weeks the said balance is not so paid, the Collector 
shall sell such property or part accordingly. 


P. 0. [S. 


Collector to render 
accounts to Court. 


324-A.] (1) The Collector shall, from time to 
time, render to the Court which made the 
original order for sale an account of all monies 
which come to his hands and of all charges in- 


Para. 7, 
Note 1. 


Para. 8 


Para. 9. 


(2) Salad Singh v. Hanuman Rui , 1924 All 
704 (705): 46 All 562: 22 All L 1 452: 5 
\j It A Civ 350: 83 Incl Cns 706. 

(3) Ilhurchand Uansraj v. lira K hum pa, 
(1912) 17 Incl Cfts 142 (143): 14 Horn L R 
787: 37 Bom 32. 

(4) Parshottam Ilargovan Parekh v. llnrbhnnji 
Amarangji Thukor, (1909) 3 Ind Cns 753 (756): 


33 Bom 413: 11 Born L R 665. 

(4 a) Mm!ho Prasad v. Maltah Chuntl. (1910) 
8 lnd Cas 410 (411) Oudli. 

(5) .1// Jthag wanti v. lhirhan Singh, 1929 Lilli 
195 (195): 112 lnd Cas 790. 

(6) Mad ho Prasad v. TIansa Kuar , (1883) 5 
All 31 1 (316): 1883 All W N 59. 
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Para. 9. curred by him in the exercise and performance of the powers 

and duties conferred and imposed on him under the provisions 
of this schedule, and shall hold the balance at the disposal of the 
Court. 

(2) Such charges shall include all debts and liabilities 
from time to time due to the Government in respect of the pro¬ 
perty or any part thereof, the rent (if any) from time to time 
due to a superior holder in respect of such property or part, and, 
if the Collector so directs, the expenses of any witnesses sum¬ 
moned by him. 

(3) The balance shall be applied by the Court— 

(a) in providing for the maintenance of such members of 
the judgment-debtor’s family (if any) as are entitled 
to be maintained out of the income of the property, to 
such amount in the case of each member as the Court 
thinks fit; and 

(?>) where the Collector has proceeded under paragraph 
1, in satisfaction of the original decree in execution 
of which the Court ordered the sale of immovable 
property, or otherwise as the Court may under section 
73 direct; or 

( c) where the Collector has proceeded under paragraph 2,— 

(i) in keeping down the interest on incumbrances on 
the property; 

(ii) where the judgment-debtor has no other sufficient 
means of subsistence, in providing for his subsistence 
to such amount as the Court thinks fit; and 

(in) in discharing ratenbly the claims of the original 
decree-holder and any other decree-holders who have 
complied with the said notice, and whose claims were 
included in the amount ordered to be recovered. 

(4) No other holder of a decree for the j>ayment of money 
shall be entitled to be paid out of such property or balance 
until the decree-holders who have obtained such order liave been 
satisfied, and the residue (if any)shall be paid to the judgment- 
debtor or such other person as the Court directs. 
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Synopsis. 


1. Scope of the Paragraph. family. 

2, Maintenance of judgment-debtor’s 3. Charges. 


Para. 9, 

Notes 

1-3. 


Accounting by Collector. See Note 1. 

1. Scope of the Paragraph.— Where a decree has been sent to the 
Collector for execution he is bound to render, to the Court, an account of all 
monies which came into his hands, and must hold the balance of the amount 
after deducting necessary charges, at the disposal of the Court. 1 But he can 
not be compelled either to give up the account books into the Court; nor does 
the Paragraph require him to pay the balance into Court. 2 * 

2. Maintenance of judgment-debtor’s family.—The provision for the 
maintenance of the judgment-debtor’s family is a matter for the determina¬ 
tion by the Court and not by the Collector .* 

3. Charges..— The Collector is entitled to recover as expenses of sale, 
fees on the scale prescribed for sales under the Land Revenue Code. Pound¬ 
age fee may also be allowed in addition to such expenses. 1 


P. io. 


Sales bow to be con¬ 
ducted. 


[S. 325.] Where the Collector sells any property 
under this schedule, he shall put it up to public 
auction in one or more lots, as he thinks fit, 


and may— 

(a) fix a reasonable reserved price for each lot; 

( b ) adjourn the sale for a reasonable time whenever, for 
reasons to be recorded, he deems the adjournment 
necessary for the purpose of obtaining a fair price 
for the property; 

(c) buy in the property offered for sale, and re-sell the 
same by public auction or private contract, as he 
thinks fit. 


Para. 10. 
Note 1. 


1. Scope of the Paragraph. —As soon as a sale is confirmed, the 
Collector is functus officio , and his only duty is to return the papers to the 
civil Court. 1 


Schedule m, Para. 9—Note 1. 

(1) Tapesri Lai v. Deokinandan Rai t (1894) 
16 All 1 (2): 1893 All W N 180 [It cannot make 
over the whole proceeds to the decree-holder]; 
A. E. Jones v. Ram Charan. 1931 All 700 (701): 
1931 All L J 1064: 133 Ind Cas 423 (He cannot 
dispose of the balance in excess of the decree 
amount without instructions); Oovindji Viramji 
v. Sakharam Govind , (1912) 16 Tnd Cas 59 (60): 
14 Bora L R 527: 36 Bora 519: Rupali Kalyan - 
sing v. Rupali Gambhirsinphji, (1904) 6 Bom L 
R 825 (830, 831); Jugrnf Tlemraj v. Eissan 
Singh , (1890) 8 C P L R 147 (149). 

(2) Rupali Kal)/an8ing v. Rupali Gambhir - 
singhji, (1904) 6 Bom L R 825 (830. 831). 


Note 2. 

(1) Purshottumadas v. Iliraji, (1904) 6 Bom L 
It 822 (824); Rupali Kalyansing v. Rupali 
Ci a m bh irs ingh j i, (1904) 6 Bora L R 825 (830 
831). V 

Note 3. 

(1) Narayan v. Bayaji, 1927 Bom 17 (18): 
28 Bora L R 1191: 99 Tnd Cas 289; Sayad 

Mahomed v. Thakurlal. 1926 Bora 335 (336): 28 
Bom L R 590: 96 Ind Cas 363. 

Schedule HI, Para. 10—Note 1. 

(1) Lallu Trikam v. Bhavla Mithia, (1887) 11 
Bom 478 (481, 482): 12 Ind Jur 67. 
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Note 1. 


Para 11, 
Note 1. 


According to the Bombay civil circulars, an application by the decree- 
holder for permission to bid at the auction held by the Collector must be 
made to the Collector. 2 

P. 1 1. [S. 325-A.] (1) So long as the Collector can exer¬ 
cise or perforin in respect of the judgment- 
alienation 10 ^ a judg° debtor's immovable property, or any part 

°! h jt r T thereof, any of the powers or duties con- 
secution of remedies ferred or imposed on him by paragraphs.! to 
by decree holders. 10, the judgment-debtor or his representative 

in interest shall be incompetent to mortgage, charge, lease 
or alienate such property or part except with the written 
permission of the Collector, nor shall any Civil Court issue 
any process against such property or part in execution of a 
decree for the payment of money. 

(2) During the same period no Civil Court shall issue any 
process of execution either against the judgment-debtor or his 
property in respect of any decree for the satisfaction whereof 
provision lias been made by the Collector under paragraph 7. 

(3) The same period shall be excluded in calculating the 
period of limitation applicable to the execution of any decree 
affected by the provisions of this paragraph in respect of any 
remedy of which the decree-holder has been temporarily deprived. 

Synopsis. 

1. Incompetency to transfer. 4. Power of civil Court to issue process. 

2. Alienation subsequent to adjustment. 5. Termination of the Collector’s powers. 

3. Permission of the Collector. 6. Limitation. 


Alienate—Meaning of. See Note 1, Pt. (17). 

1. Incompetency to transfer.—This Paragraph imposes a personal dis¬ 
qualification on the judgment-debtor and his representatives by declaring that 
they arc incompetent to mortgage, charge, lease or alienate their properties 
whilst they arc under the management of the Collector under the provisions 
of this schedule! A mortgage, charge, lease or other alienation made m 
contravention of the provisions of this Paragraph is wholly void 2 and not 
merely voidable as against the Collector and persons claiming through him. 


(2) Sriniru.ni .4/>/>«</«, )•//« v. Ja guile capiat, 
,1918) 16 In<l Cas 6r.:i (054): 20 Bom L R 

708: 42 Bom (121. 


L 


Schedule III, Para. 11—Note 1. 

(1) Murruu v. Murul Singh, (1907) 
K 171 (17(»). 


3 Nag 


(2) (I it nr ink anker Balintikiind v. Chinnumiya 
(1018) 18 Jnd Ons 312 (313): 1918 P C 168 
40 Cal 183: 45 Tnd'A]>i> 219: 14 Nag L R 181 


16 All I, .T 993: 1 U P L It 14: 21 Bom L R 
541: 29 Cal L Jour 201: 23 Cal W N 350: So 
Mad L Jour 733: 25 Mad L Tim 64: 9 Mad b 
W 327 P C [Overruling 36 Bom 510. The deci¬ 
sion in 4 C P L R 156 is also no longer law 1, 
Sarju Prasad v. Ramsaran Lai. 1931 AH :>4i 
(542): 1931 All L J 400: 132 Ind Cas 068. 


(3) Abdul Rahman v. Gaya PiasaJ. U-O 
435 (436): 6 Oudh W N 843: Amn Haider 
Kanhaiya Baksh Singh, 1929 Oudh 


Oudh 
Khun v. 


441 
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It is incapable of ratification or of enforcement in equity. 4 Where a mortgagee 
under a mortgage which is void as being in contravention of the provisions of 
this Paragraph pays off a prior mortgage he will have no right to be subro¬ 
gated to the rights of the prior mortgagee. 5 

But the incompetency of the judgment-debtor under this Paragraph is 
confined to the property in respect of which the Collector has assumed manage¬ 
ment, and does not extend to property which has been excluded from such 
management. A transfer by the judgment-debtor of such property is not with¬ 
in the prohibition of this Paragraph. 6 

A member of a joint Hindu family against the manager of which a decree 
has been obtained as representing the family is a “judgment-debtor” within 
the meaning of, this Paragraph and is incompetent to alienate any portion of 
the properties in the management of the Collector. 7 But the incompetencv 
does not extend to the lessee from the Collector and he can, therefore, alienate his 
interest in the lease. 8 The disability to alienate begins from the date of the 
order of transfer to the Collector and continues so long as any of the debts, for 
the satisfaction of which the property was taken under the management of the 
Collector, remains unpaid.® In other words the disability continues until the 
decree is satisfied and the proceedings in appeal and revision therefrom are 

completed. 10 

, Illustrations. 


1. A, the. judgment-debtor, makes a transfer of his property after the Court passes 
an order transferring the decree for execution to the Collector and before 
the order reaches the Collector. The transfer is voirl.u 

2 A decree was transferred to the Collector for execution. A portion of the 

property of the judgment -debtor was sold by the Collector, the price realised 
being more than sufficient to satisfy the decree. Before the sale was 
confirmed, however, the judgment-debtor sold the remaining portion of the 
property to X. Held, that the sale was void inasmuch as the property must 
be deemed to be under the management of the Collector until confirmation 

of the sale. 12 

3 The execution of a decree against A is transferred to the Collector and his 

properties become vested in him for the purpose of such execution. The 
Collector grants a lease of the property to X for a certain number of years. 
A mortgages the demised properties during the subsistence of the lease. 


<4 43 ): 6 Oudh W X 750: 121 I ml Cas 888. 

(4) Sahi Bai v. Rajat Khan, (1017) -12 I ml 
<.’ns 200 (204, 208): 13 Nag L R 130. 

(5) Akbar IJusain v. Shahbnnshah Began*. 1024 
Oudh 302 (303): 27 Oudh Cas 56: 11 Oudh L 
J 82: 83 Ind Cns 854. 

(6) Nandial v. Amba Prasad, 1930 Nag 237 
(•> 38 )- 13 Nag L J 36: 122 Ind Cas 369: A ago 
v. Tarachand, 1928 Nag 128 (129): 106 Ind Cas 
14- Ramkissen Singh v. Mohammad Abdul Sat tar. 
1928 P 0 165 (170. 171 ): 30 Bom L R 852: o5 
Mad L Jour 292: 28 Mad L W 248: 109 Ind Cas 
.', 74 : 32 Cal W N 1149: 24 Nag L R 186 ; 48 
Cal L Jour 570 P C: Oangoram v. Ram Gopal. 1922 
Nag 243 (244) 18 Nag L II 131:^ 61 Ind Cas 
r )70* Mahomed Khatilur Rahman Khan v. The 
Collector of F.tnh, 1931 All 38 (40): 1930 All L 
.1 1594: 133 Ind Cas 314. 

(7) Ramkissen Singh v. Mohammad Abdul Sat¬ 
tar, 1928 P C 165 ( 166 ); 30 Bom L R 852: 55 

C.P.C.—419 


Mad L Jour 292: 28 Mad L W 243: 109 Ind 
Cas 574: 32 Cal W N 1149: 21 Nag L R 186: 
48 Cal T. Jour 570 P C; Sarju Prasad v. Ram 
Saran Lai, 1931 All 541 (544): 1931 All L J 
400: 132 Ind Cas 568. 

(8) Votiram v. Asaram, (1919) 53 Tnd Cas 
776 (777): 10 Nag L R 64. 

(9) Tikaram v; Narayan, 1926 Nag 246 (247): 
92 Ind Cas 44; Oanga Prasad v. Oanga Bakhsh 
Singh. (1907) 29 All 415 (417): 1907 All W N 
112; Clumdan Lai v. Muhammad Husain Khan 
1899 Pun Re No. 42. 

(10) Seth Ballabhdas v. Soldi a Singh 19°4 
Nag 216 (219. 220): 78 Ind Cas 270. 

(11) Tikaram v. Narayan, 1926 Nag 246 (2-17) - 
92 Ind Cas 44. 

(12) Mahadeo v. Krishnaji, (1921) 60 T n( i 
310 (311): 16 Nag L R 194. 


Para. 11, 
Note 1 
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Notes 
1-3. 


SCH. 


The mortgage is void as the incompetency of A continues so long as the 
scheme for liquidation subsists.13 

Where, however, a sale takes place in contravention of this Paragraph 
without either party knowing that he was violating the law, the vendor will, in 
equity, be compelled to refund the purchase-money received by him. 14 Again 
where a suit is brought by a mortgagee on a mortgage executed by the judg¬ 
ment-debtor in contravention of this Paragraph, but the latter does not raise 
any plea as to the void character of the mortgage and a decree is passed thereon, 
lie cannot raise such objection in execution of the decree. 10 

A contract of sale does not create a charge within the meaning of this 
rule. 1 * 5 The word “alienate” is used ejusdem generis with the preceding 
words “mortgage,” “charge” or “lease” and contemplates a transfer which 
would have a present effect and not a devise, such as a will or a donatio mortis 
causa, which can have operation only after the death of the testator. 17 

2. Alienation subsequent to adjustment.—After an adjustment has 
been certified and is recorded by the Collector, the prohibition against aliena¬ 
tion imposed by this Paragraph no longer subsists. It is competent to the 
judgment-debtor to mortgage, sell or otherwise alienate his property thereafter. 1 

3. Permission of the Collector—So long as the properties of the 
judgment-debtor are in the management of the Collector, his written permis¬ 
sion is absolutely necessary to validate a mortgage or other alienation executed 
by the judgment-debtor. The permission need not, however, take any special 
form. Nor is it necessary that every detail of the transaction should be sanctioned 
by the Collector, nor should there be a separate permission in respect of each 
deed when it is clear that the whole transaction had his permission. 1 

Permission to alienate can be inferred from written words employed by 
the Collector from time to time. 2 

A sale will be valid even if permission is obtained before the registra¬ 
tion of the document. 3 

A sale bv a judgment-debtor with the permission of the Collector under 
this schedule has not the same effect as a sale by a Collector himself in execution, 
but amounts only to a private sale. 4 


n-n Gan tin Prasad v. Ganga Baksh Singh, 
nlll] 29 All 415 (417): 1907 All W N 112; 
Chanda n Lai v. Muhammad Hussain Khan, ltiJJ 
Pun Re No. 42. 


(11) Kara if an v 
:<> Nair L K 87 : 


Mot is a , 1924 Nag 132 (133): 
78 Inti Cas 343. 


(JS).KhaUtur Rahman Khan v. Oolleclor of 
Hah, 1931 All 38 (40): 1930 All L J 1594. 133 
ml Cns 314. 

(If,) Amalaksao r. Mahipatrao, 1922 Nag 81 
81): (>(» Iml Cas 850. 

(17) Muhammad Sagged v. JfH/.awwnd Ismail. 
1910) 8 Inti Cns 1 834 (83o): 33 All 233. 7 Al 
, .1 1170: A 'aragan v. Tithobe, 1927 Nag 1(7 
178): 100 Incl Cns 863. 


Note 2. 

(1) Kushalchand v. Nandram, (1911) 12 Ind 
Cns 572 (574): 35 Bom 516: 13 Bom L R 977. 

Note 3. 

(1) Muhammad Muraffur Ali v. Bhagwati Pra¬ 
sad Singh, 1921 Oudh 176 (181, 182): 8 Oudh 
L J 358: 66 Ind Cns 642. 

(2) Ejaz Ah Kidwai v. Special Manager, Court 
of Wards, 1930 Oudh 510 (518): 7 Oudh W « 
988: Amir Haider Khan v. Kanhaiga Baksh Sing a, 
1929 Oudh 441 (443): 6 Oudh W N 750: lfi 
Iud Cns 888 [Permitting nn alienee to deposit 
decree amount is not tantamount to permission j. 

(3) Parwat v. Ramji Rao, (1918) 45 Ind Cas 
240 (241) Nag. 

(4) Sheokisan v. Doma, 1925 Nng 341 (342): 
87 Ind Cns 995. 
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4. Power of civil Court to issue process.— Where a Collector holds a 
judgment-debtor’s property under his control by virtue of the powers conferred 
on him by S. 68, a new process cannot be issued by a civil Court in execution 
of a decree for the payment of money. 1 But any attachment effected before 
tiie papers which had been returned by the Collector, are sent back to the 
Collector, will be valid. 2 An attachment before judgment can be effected since 
it is not a process in execution . 3 The surplus sale proceeds after satisfaction 
of a mortgage-decree may be attached in execution as it is not an attachment 
of any immovable property. 4 But no Receiver can be appointed to take an 
account of the annual income of the property within the control of the 
Collector. 5 The Allahabad High Court has held that the prohibition does not 
apply to a mortgage-decree in which the Court has ordered the sale of specific 
property. 0 

5. Termination of the Collector’s powers. —The powers of the 
Collector under the schedule terminate as soon as the decree is certified as 
satisfied.’ Thus where a deposit is made of the amount which would fully 
satisfy the decree, 2 or where the Collector leases the property to the decree- 
holder for a certain number of years in full satisfaction of the decree, and the 
decree is certified as satisfied 3 the Collector’s powers under this schedule cease, 
and an alienation made by the judgment-debtor thereafter is not void. But 
the mere fact that the property is sold and fetches more than the decretal 
amount, does not put an end to the management of the Collector. His powers 
continue to exist till the confirmation of the sale. 4 The presumption is that 
such powers continue until they are proved to have ceased. 5 Where a civil 
Court draws up “Form C’’ in respect of the properties attached by it, and 
sends the same to the Collector but the latter returns it to the civil Court for 
some corrections to be made therein, the proceedings before the Collector must 
be deemed to be pending even during the period during which the “Form C” 
was pending in the civil Court for correction. 6 

6. Limitation.—This Paragraph expressly excludes from calculation 
the period during which the decree is before the Collector for execution. 1 


Note 4. 

(1) Jung Bahadur v. Jagat Xarain, 192G Oudh 

.•318 (319): 92 Ind Cns 906; Khushul Cliund V. 
Xandram, (1911) 12 Ind Cus 572 (575): 35 

Bom 51G: 13 Horn L R 977 [A sale executed 
during the pendency of the illegal attachment is 
however valid); Musaffar AH v. Bhapu/uti Prasad 
Singh. 1921 Oudh 176 (180): 8 Oudh L J 358: 
66 Ind Cns 642 [A process which is illegal cannot 
become legal when the Collector’s powers cense]. 

(2) Muhammad Muzaffar Ali v. Bhagwati Pra¬ 
sad Singh. 1921 Oudh 176 (180): 8 Oudh L J 
358: 66 Ind Cns 642. 

(3) Bans dal v. Sitram, 1922 Nag 238 (238): 
68 Ind Cns 188. 

(4) Jang Bahadur v. Jugal Xurain. 1927 Oudh 
216 (217): 4 Oudh W N 510: 102 Ind Cas 94. 

(5) Jang Bahadur v. Bank of U)>i>er India. 
1925 Oudh 448 (451): 12 Oudh L .T 146: 2 
Oudh W N 73: 87 Ind Cns 21: 28 Oudh Cns 330. 

(6) Mahomed Ehalilur Rahman Khan v. The 
Collector of Etah, 1931 All 38 (40): 1930 All L 


J 1594: 133 Ind Cns 314. 

Note 5. 

(1) Khushah'hatul v. Xandram, (1911) 12 Ind 
Cns 572 (574): 13 Bom L R 977: 35 Bom 516. 

(2) Ml Mana Karnikubai v. Xandlal Aclialdas, 
1930 Nag 220 (223): 122 Ind Cas 371. 

(3) Maroli v. Krishnarao. 1925 Nag 455 (456); 
89 Ind Cas 171; Sonba v. Oancslta. (1912) 17 
Ind Cas 887 (889): 8 Nag L R 182. 

(4) Muhdeu v. Krishnaji, (1921) 60 Ind Cis 
310 (311): 16 Nag I. II 194. 

(5) Sarju Prasad v. Ramsurn Lai, 1931 All 
541 (543): 1931 All L J 400: 132 Ind Cas 568. 

(6) liar Lai v. Xarat/an, 1922 Nag 267 (269): 
18 Nag L R 152: 64 Ind Cas 420: 4 Nag L j 
118 . 

Note 6. 

(1) Damara Kumar I'himmanagannu v. Ranga 
Bh a gala, (1910) 7 Ind Cas 860 (860): 8 Mad 
L Tim 235: (1911) 1 Mad W N 15: 21 Mad L 


Para. 11, 
Notes 
4—6. 
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Para. 11, The reason is that during such period, the decree-holders have no remedy by 
Note 6. execution against the property of the judgment-debtor in the management of 

the Collector. 21 But the exclusion is permissible only in cases where a provi¬ 
sion has been made under Para. 7 for the satisfaction of the decree and where 
the decree-holder has in consequence been deprived of his remedy. Conse¬ 
quently if no such provision is made, the period cannot be excluded. 3 

The words “period of limitation” in this Paragraph apply to the res¬ 
trictions placed upon the right of the decree-holder both by the Limitation Act, 
1908 and by S. 48 of the Code. 4 Where at a sale held by the Collector no 
bidders appear and the Collector sends the papers back to the civil Court, but 
the civil Court returns the papers again to the Collector, the period from the 
date of the original application will be excluded for the purposes of S. 48 of 
the Code. 5 


Fara. 12. 


Para. 13. 


P. 1 2. [S. 325-B.] Where the property of which the sale 

has been ordered is situate in more districts 
Provision where than one, the powers and duties conferred and 

property is in several 71 A 

districts. imposed on the Collector by paragraphs 1 to 10 

shall be exercised and performed by such one 
of the Collectors of the said districts as the Local Government 
may by general rule or special order direct. 


P. 13. [S. 325-C.] In exercising the 

powers of collector powers conferred on him by paragraphs 1 to 10 
nd production. the Collector shall have the powers ot a civil 

Court to compel the attendance of parties and 
vitnesses and the production of documents. 


Jour 404: Madhav v 
(125): 29 Bom L K 
Bom 143; Keshabhil v 
Bom 2G1 (267). 


. Balaji, 1927 Bom 123 
75: 100 Ind Cas 619: 51 
Pitamberdas, (1895) 19 


(2) Qirdhar Das v. Uar Shankar Prasad, 
(1898) 20 All 383 (385): 1898 All W N 82. 


(3) Baurao v. Luhanu, 1921 Nag 64 (65): 64 
Ind Cns 855; Sadar Shiv v. Rukhmabai, 

27 Ind Cas 969 (972): 11 Nag L R 25. 


(4) Shgam Karan v. The Collector of Benares, 


(1919) 52 Ind Cas 742 (743): 42 All 118: 17 
All L J 1140; Mahomed Abdul Karim Khan v. 
Nawal Singh, (1910) 8 Ind Cas 377 (378): 13 
Oudh Cas 303. 


5) Girdhari Lai v. Ramcharan Lai, 1926 All 
(331): 24 All L J 437: 94 Ind Cas 613: Lai 
ant Singh v. Lai Sripat Singh, (1920) 55 Ind 
485 (486): 7 Oudh L J 11 [An application 
;end back papers is governed by Art. 181 or 
according as it may be for continuance or as 
lep-in-aid]. 
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Short title. 

* 

Amendment. 


1870 


f 


VII 


The Court-fees Act, 1870. 


In article I of Schedule I, after the word “plaint” 
the words “written statement pleading a set off 
or counter-claim” and after the word “Act” 
the words “or of cross-objection” shall be inser¬ 
ted. 

From article 11 of Schedule II the words “from 
an order rejecting a plaint or” shall be omitted. 


For the entry in the first column of Schedule II 
relating to article 19 the following entry shall 
be substituted, namely:— 


“Agreement in writing stating a question for 
the opinion of the Court under the Code of 
Civil Procedure, 1908." 









APPENDIX I. 


The High Courts Act or the Charter Act, 1861. 

An Act for establishing High Courts of Judicature in India. 

(24 & 25 Viet., C. 104); (6th August, 1861). 

[Repealed and re-enacted wth slight modifications by the Government of India Act, 

5 & 6, Geo. V., Oh. 61, (1015).] 

Be it enacted by the Queen’s Most. Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal and Commons in this present Parliament 
assembled, and by the authority of the same as follows:— 

(1) It shall be lawful for Her Majesty, by Letters Patent under the G-reat Seal 

of the United Kingdom to erect and establish a High Court of Judi- 
High Courts may cature at Fort William in Bengal for the Bengal Division of 
be established in the the Presidency of Fort William, aforesaid, and by like Letters 
several Presidencies of Patent to erect and establish like High Courts at Madras and 
India. Bombay for those Presidencies respectively. Such High Courts 

to be established in the said several Presidencies at such time 
or respective times as to Her Majesty may seem fit and the High Court to be established 
under any such Letters Patent in any of the said Presidencies shall be deemed to be 
established from and after the publication of such Letters Patent in the same Presidency, 
or such other time as in such Letters Patent may be appointed in this behalf. 

(2) The High Court of Judicature at Fort William in Bengal and at the Presidencies 

of Madras and Bombay, respectively, shall consist of a Chief Justice 
Constitution of High and as many Judges not exceeding fifteen as Her Majesty may, 
Courts. from time to time, think fit and appoint who shall be selected 

from— 

1st. Barristers of not less than five years’ standing; or 

2nd. Members of the Covenanted Civil Service of not less than ten years’ 
standing and who shall have served as Zillah Judges or shall have exercised the like powers 
as those of a Zillah Judge for at- least three years of that period; or 

3rd. Persons who have held judicial office not inferior to that of Principal 
Sudder Ameen or Judge of a Small,^Cause Court for a period oif not less than five years; or 

4th. Persons who have been pleaders of a Sudder Court or a High Court for 
a period of not less than ten years if such pleaders of a Sudder Court shall have been 
admitted as pleaders of a High Court. 

Provided that not unless than one-third of the Judges of such High Courts, 
respectively, including the Chief Justice, shall be Barristers, and not less than one-third 
shall be Mombers of the Covenanted Civil Service. 

(3) Provided always that the persons who at the time of the establishment 

of such High Court in any of! the said Presidencies, are Judges of 
Certain existing the Supreme Court of Judicature and permanent Judges of the 

Judges herein named to Court of Sudder Dewany Adawlut or Sudder Adawlut. of the 
be the first Judges of the same Presidency shall be and become Judges of such High Court 
High Courts. without further appointment for that purpose; and the Chief 

Justice of such Supreme Court shall become the Chief Justice 

of such High Court. 


High 

Courts 

Act. 


S. 1. 


S. 2. 


S. 3. 
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S. 6. 


S. 7. 


S. 8. 


(4) All the Judges of the High Courts established under this Act shall hold 

their offices during Her Majesty’s pleasure provided that it shall be 
Tenure of office of lawful for any Judge of a High Court to resign such office of 
High Courts. Judge to the Governor-General of Lidia, in Council or Governor in 

Council of the Presidency in which such High Court is established. 

(5) The Chief Justice of any such High Court shall have rank and precedence 

before the other Judges of the same Court and such of the other 
Precedence of Judges Judges of such Court as on its establishment shall have been 
of High Court. transferred thereto from the Supreme Court shall have rank 

and precedence before the Judges of the High Court not transfer¬ 
red from the Supreme Court and except as aforesaid, all the Judges of each High Court 
shall have rank and precedence according to the seniority of their appointments unless 
otherwise provided in their patents. 

(6) Any Chief Justice, or Judge, transferred to any High Court from the Supreme 

Court, shall receive the like salary, and be entitled to the like 
Salaries, etc., of Judges retiring pension and advantage as he would have been entitled to 
of the High Court. . for and in respect of service in the Supreme Court, if such 

Court had been continued his service in the High Court being 
reckoned as service in the Supreme Court and except as aforesaid it shall be lawful for 
the Secretary of State in Council of India to fix the salaries, allowances, furloughs, retiring 
pensions, and (when necessary) expenses for equipment and voyage of the Chief Justices 
and Judges of the several High Courts under this Act, and from time to time to alter the 
same. Provided always such alterations shall not affect the salary of any Judge appointed 
prior to the date thereof. T 

(7) Upon the happening of a vacancy in the office of Chief Justice, and during 

any absence of a Chief Justice, the Governor-General in 
Provision for vacancy Council or Governor in Council, as the case may be, shall appoint 
of the office of Chief one of the Judges of the same High Court to perform the duties 
Justice or other Judge, of Chief Justice of the said Court until some person has been 

appointed by Her Majesty to the office of Chief Justice of 
the same Court, and has entered on the discharge of the duties of such office, or 
until the Chief Justice has returned from such absence, and upon the happening of a 
vacancy in the office of any other Judge of any such High Court and during any absence 
of any such Judge or on the appointment of any such Judge to act as Chief Justice,, 
it shall be lawful for the Governor-General in Council or Governor in Council, as the 
case may be, to appoint a person, with such qualifications as are required in persons 
to be appointed to the High Court to act as a Judge of the said High Court, and the- 
person so appointed shall be authorized to sit and to perform the duties of a Judge of the 
said Court until some person has been appointed by Her Majesty to the office of 
Judge of thd same Court, and has entered on the discharge of the duties of such office,, 
or until the absent Judge has returned from such absence, or until the Governor-General 
in Council or Governor in Council as aforesaid, shall see cause to cancel the appointment 

of such acting Judge. 

C8) Upon the establishment of such High Court as aforesaid in the Presidency 
Abolition of Supreme of Fort William, in Bengal, the Supreme Court and the Court of 
Courts and Sudder Sudder Dewanv Adawlut and Sudder Nizamut Adawlut at 
Courtg Calcutta, in the same Presidency, 6hall be abolished: 

And upon the establishment of such High Court in the Presidency of Madras, 
the Supreme Court and the Court of the Sudder Adawlut and Foujdarry Adawlut 
in the same Presidency shall be abolished: 

And upon the establishment of such High Court in the Presidency of Bombay, 
the Supreme Court and the Court of Sudder Dewany Adawlut and Sudder Foujdarry 
Adawlut in the same Presidency shall be abolished: 

And the records and documents of the several Courts so abolished in' each Presidency 
shall become, and be, records and documents of the High Court established in the same 
Presidency. . ... * 
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(9) Each of the High Courts to be established under this Act shall have and 
Jurisdiction and powers exercise all such Civil, _ Criminal, Admiralty, and Vice- 
of High Courts. Admiralty, Testamentary, Intestate, and Matrimonial Jurisdiction, 

original and appellate and all such powers and authority for, and in relation to, the adminis¬ 
tration ».f Justice in the Presidency for which it is established, as Her Majesty may by 
such Letters Patent as aforesaid, grant and direct- subject, however, to such directions and 
limitations as to the exercise of Original, Civil and Criminal Jurisdiction beyond the 
limits of the Presidency Towns as may be prescribed thereby; and save as by such Letters 
Patent may be otherwise directed, and subject and without prejudice to the legislative 
powers in relation to the matters aforesaid of the Governor-Geueral off India in Council, 
the High Court to be established in each Presidency shall have aud exercise all jurisdiction 
and every power and authority whatsoever* in any manner vested in any of the Courts in 
the same Presidency abolished under this Act at the time of the abolition of such last 
mentioned Courts. 

(10) Until eth Crouvi shall otherwise provide under the powers of this Act all 

jurisdiction now exercised by the Supreme Courts of Calcutta, 
High Courts to exer- Madras and Bombay, respectively, over inhabitants of such parts 
cise same jurisdiction as of India as may not be comprised within the local limits of 
Supreme Courts. the Letters Patent to be issued under this Act establishing High 

Courts at Fort William, Madras and Bombay, shall be exer¬ 
cised by such High Courts, respectively. 1 

(11) Upon the establishment, of the said High Courts in the said Presidencies 

respectively, all provisions then in force in India of Acts of 
Existing provisions Parliament or of any Orders of Her Majesty in Council, or 
applicable to Supreme Charters, or of any Acts of the Legislature of India which at 
Courts to apply to High the time or respective times of the establishment of such High 
Courts. Courts are respectively applicable to the Supreme Courts at 

Fort William in Bengal, Madras and Bombay, respectively, or 
to the Judges of those Courts shall bo taken to be applicable to the said High Courts and 
the Judges thereof respectively, so far as may be consistent with the provisions of this 
Act, and the Letters Patent to be issued in pursuance thereof, and subject to the legislative 
powers in relation to the matters aforesaid of the Governor-General of India iu Council. 

(12) From and after the abolition of the Courts abolished as aforesaid in auy 

of the said Presidencies, the High Court of the same Presidency 
Provisions as to pend- shall have jurisdiction over all proceedings pending in such abo- 
ing proceedings in abo- lished Courts at the time of the abolition thereof, and such 

lished Courts. proceedings and all previous proceedings in the said last men¬ 

tioned Courts shall be dealt with as if the same had been 
had in the said High Court, save that any such proceedings may be continued, as merely 
as circumstances permit, under and according to the practice of the abolished Courts 

respectively. 

(13) Subject to any laws or regulations which may be made by the Governor- 

General in Council, the High Courts established in any Presi- 
Power to High Courts dency under this Act may, by its own rules, provide for the 
to provide for exercise of exercise, by one or more Judges or by division Courts constituted 
jurisdiction by single by two or more Judges of the said High Court of the original 
Judges or Division and appellate jurisdiction vested in such Court, in such manner as 
Courts. may appear to such Court to be convenient for the due admi¬ 

nistration of justice. 

(14) The Chief Justice of each High Court shall, from time to time, determine 
Chief Justice to deter- what Judge in each case shall sit alone, and what Judges of 

mine what Judges shall the Court, whether with or without the Chief Justice shall 
sit alone or in the Divi- constitute the several Division Courts as aforesaid, 
sion Courts. 

C.P.C.—420 


High 
Courts 
Act, 
S. 9. 


S- 10- 


S. 11. 


S 12 


S. 13. 


S. 14. 



3354 


Establishment of Other High Courts 


App. 


High 
Courts 
Act 
S. 15. 


S. 16. 
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S-18. 
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(15) Each of the High Courts established under this Act shall have superin¬ 
tendence over all Courts which may be subject to its appellate 
High Court to superin- jurisdiction, and shall have power to call for returns, and 
tend and to frame rules to direct the transfer of any suit or appeal from any such Court 
of Practice for sub- to any other Court of equal or superior jurisdiction, and shall 
ordinate Courts. have power to make and issue general rules for regulating the 

practice and proceedings of such Courts, and also to prescribe 
forms for every proceeding in the said Court for which it shall think necessary that a 
form be provided, and also for keeping all books, entries and accounts to be kept by 
the officers and also to settle tables of fees to be allowed to the sheriffs, Attorney, and all 
clerks and officers of Courts and from time to time to alter any such rule or form or 
table; and the rules so made and the forms so framed, and the tables so settled, shall be 
used and observed in the said Courts; provided that such general rules and forms and 
tables be not inconsistent with the provisions of any law in force, and shall before they 
are issued, have received the sanction, in the Presidency of Fort William of the Governor- 
General in Council, and in Madras or Bombay, of the Governor in Council of the respective 
Presidencies. 


(16) It shall be lawful for Her Majesty, if at any time hereafter Her Majesty 

sees fit so to do, by Letters Patent under the Great Seal of the 
Her Majesty may estab- United Kingdom, to erect and establish a High Court of Judi- 
lish a High Court in the cature in and for any portion of the territories within Her 
North-Western Provinces. Majesty’s dominions in India, not included within the limits of 

the local jurisdiction of another High Court, to consist of a 
Chief Justice and of such number of other Judges with such qualifications as are required 
in persons to be appointed to the High Courts established at the Presidencies hereinbefore 
mentioned, as Her Majesty from time to time, may think fit and appoint; and it shall be 
lawful for Her Majesty by such Letters Patent to confer on such Court any such jurisdic¬ 
tion, powers, and authority as under this Act is authorised to be conferred on or will 
become vested in the High Court, to be established in any Presidency hereinbefore 
mentioned, and, subject to the directions of such Letters Patent, all the provisions of this 
Act having reference to the High Court established in any such Presidency, and to the 
Chief Justice and other Judges of such Court, and to the Governor-General or Governor 
of the Presidency in which such High Court is established, shall as far as circumstances 
may permit, be applicable to the High Court established, in the said territories, and to the 
Chief Justice and other Judges thereof, and to the person administering the Government of 
the said territories. 


(17) It shall be lawful for Her Majesty, if Her Majesty shall so think fit, at 

any time within three years after the establishment of any High 
Other or supplemen- Court under this Act by Her Letters Patent, to revoke all or such 
tary Charters may be parts or provisions as Her Majesty may think fit, of the Letters 
granted within three Patent by which such Court was established and to grant and 
years after establishment make such other powers and provisions as Her Majesty may think 
of a Court. fit and as might have been granted or* made by such first Letters 

Patent or, without any such revocation as aforesaid, by like Letters 
Patent to grant and make any additional or supplementary powers and provisions which 
might have been granted or made in the first instance. 

(18) It shall be lawful for Her Majesty from time to time , by Her Order m 

Council , to transfer any territory or place from the jurisdiction 
Territorial limits of of one to the jurisdiction of \my other of the High Courts estab - 
jurisdiction of Court may lished under this Act, and generally to alter and determine the 
be altered by order in territorial limits of the jurisdiction of the said several Courts 
Council. as to Her Majesty, with the advice of Her Privy Council, may 

seem meet. 


(19) The word ‘ 

Interpretation of 

terms. 


Barrister’ in this Act shall be deemed to include Barristers of 
Bngland or Ireland, or Members of Faculty of Advocates in 
Scotland; and (he words “Governor-General and Governor’’ shall 
comprehend the officer administering the Government. 
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APPENDIX II 

GOVERNMENT OF INDIA ACT, 1915. 


[5 and 6, Geo. 5, Ch. 61. (1915); as amended by 6 and 
7 Geo. 5, Ch. 37 (1916); 9 and 10 Geo. 5, Ch. 101 (1919).] 

An Act to consolidate enactments relating to the Government of India. 

29th July, 1915. > 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows: 

***** 

PART IX. 

THE INDIAN HIGH COURTS. 

Constitution. 

101. (Ch. Act, Ss. 2, 19.).—(1) The High Courts referred to in this 
Constitution of Act are the High Courts of Judicature for the time 
High Courts. being established in British India by Letters Patent. 

(2) Each High Court shall consist of a Chief Justice and as many 
other Judges as His Majesty may think fit to appoint : Provided as follows:— 

(i) The Governor-General in Council may appoint persons to act as 

additional Judges of any High Court, for such period, not 
exceeding two years as may be required; and the Judges so 
appointed shall, whilst so acting, have all the powers of a 
Judge of the High Court appointed by His Majesty under 
this Act; 

(ii) The maximum number of Judges of a High Court, including 
the Chief Justice and additional Judges, shall be twenty. 

(3) A Judge of a High Court must be— 

(a) a barrister of England or Ireland, or a member of the Faculty 

of Advocates in Scotland, of not less than five years’ standing; 
or 

(b) a member of the Indian Civil Service of not less than ten 

years’ standing, and having for at least three years served 
as, or exercised the powers of a district Judge; or 

(c) a person having held judicial office, not inferior to that of a 

subordinate Judge or a Judge of a Small Cause Court, for a 
period of not less than five years; or 

(d) a person having been a pleader of a High Court for a period 

of not less than ten years. 


Govt, of 
Ind. Act, 


S- 101. 
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Govt, of 
India Act, 
S. 101, 
Notes, 

1—3. 


S. 102. 


S. 103. 


S. 104. 


(4) Provided that not less than one-third of the Judges of a High 
Court, including the Chief Justice but excluding additional Judges, must 
bo such barristers or advocates as aforesaid, and that not less than one-third must 
be members of the Indian Civil Service. 

(5) The High Court for the North-Western Provinces may be styled 
the High Court of Judicature at Allahabad, and the High Court at Port 
William in Bengal is in this Act referred to as the High Court at Calcutta. 

Synopsis. 

1. Legislative changes. • 1 to sub-S. (2). 

2. Appointment of temporary Judges. Proviso 3. Sub-S. (4). 

1. Legislative changes.—Clause (d) of sub-S. (3) has been substituted by the 
Indian High Courts Act, 1922 (12 and 13 Geo. V, 0. 20). 

2. Appointment of temporary Judges, Proviso 1 to sub-S. (2).—This proviso 
does not mean that as regards each High Court appointments can only be made for periods 
not exceeding two years in all however much they may be required subsequently. It should 
be read as meaning that the appointments may be made from time to time for such 
period not exceeding two years as may be required on each occasion when the power is 
exercised. 1 

3. Sub-Section (4).—The expression “one third of the Judges of the High Court” 
means one-third of the existing number of Judges, irrespective of the previous strength 
and number of the Judges constituting the High Court. 1 

Tenure of office of 102. (Ch. Act, S. 4.)—(1) Every Judge of a High 
Courts eS ° f ^ gh Court shall hold his office during His Majesty’s pleasure. 

(2) Any such Judge may resign his office, in the case of the High Court 
at Calcutta, to the Governor-General in Council, and in other cases to the local 
Government. 


103. (Ch. Act, S. 5.).—(1) The Chief Justice of a High Court shall 

Precedence of have rank and precedence before the other Judges of the 
Judges of High samc Court 
Courts. 

(2) All the other Judges of a High Court shall have rank and pre¬ 
cedence according to the seniority of their appointments, unless otherwise 
provided in their patents. 

104. (Ch. Act, S. 6.)—(1) The Secretary of State in Council may fix 
Salaries, etc., of the salaries, allowances, furloughs, retiring pensions, and 

Judges of High where necessary, expenses for equipment and voyage, for 
Courts . the Chief Justices and other Judges of the several High 

Courts, and may alter them, but any such alteration shall not affect the salary 
of any Judge appointed before the date thereof. 

(2) The remuneration fixed for a Judge under this section shall com¬ 
mence on his taking upon himself the execution of his office, and shall be the 
whole profit or advantage which he shall enjoy from his office during his 
continuance therein. 

(3) If a Judge of a High Court dies during his voyage to India, or 
within six months after his arrival there, for the purpose of taking upon him¬ 
self the execution of his office, the Secretary of State shall pay to his legal 


Govt, of India Act, Section 101—Note 2. 

(1) Kandanami v. Muthuvenkatachala, (1918) 
43 Ind Cas 850 (850): 33 Mad L Jour 787. 


Note 3. „ 

(1) Tajpal v. Jhagro, (1919) 51 Ind Cas 65 
(66):: 1 U P L R (A) 38. 
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personal representatives, out of the revenues of India, such sum of money as 
will, with the amount received by or due to him at the time of his death on 
account of salary, make up the amount of one year’s salary. 

(4) If a Judge of a High Court dies while in possession of his office and 
after the expiration of six months from his arrival in India for the purpose of 
taking upon himself the execution of his office, the Secretary of State shall pay 
to his legal} personal representatives, out of the revenues of India, over and above 
the sum due to him at the time of his death, a sum equal to six months’ salary. 

105. (Ch. Act, S. 7.)—(1) On the occurrence of a vacancy in the office 

of Chief Justice of a High Court, and during any absence 
Provision for va- a chief Justice, the Governor-General in Council 

Chief Justice or Tther i* 1 ttie case of the High Court at Calcutta, and the local 
judge. Government in other cases, shall appoint one of the other 

Judges of the same High Court to perform the duties of 
Chief Justice of the Court, until some person has been appointed by His Majesty 
to the office of Chief Justice of the Court, and has entered on the discharge of 
the duties of that office, or until the Chief Justice has returned from his absence, 
as the case requires. 

(2) On the occurrence of a vacancy in the office of any other Judge of 
a High Court, and during any absence of any such Judge, or on the appoint¬ 
ment of any such Judge to act as Chief Justice, the Governor-General in Council 
in the ease of the High Court at Calcutta, and the Local Government in other 
cases, may appoint a person, with such qualifications as arc required in persons 
to be appointed to the High Court, to act as a Judge of the Court; and the 
person so appointed may sit and perform the duties of a Judge of the Court, 
until some person has been appointed by His Majesty to the office of Judge 
of the Court and has entered on the discharge of the duties of the office or until 
the absent Judge has returned from his absence, or until the Governor- 
General in Council or the Local Government, as the case may be, sees cause 
to cancel the appointment of the acting Judge. 


Govt, of 
India Act, 
S. 104. 


S. 105, 
Notes 
1 — 2 . 


Synopsis. 

1. Sub-S. (2). Judge should be made. 

2 Time within which appointment of acting 

1. Sub-Section (2).—The words “upon the happening of a vacancy in the office 
of Judge” mean upon the happening of a vacancy in the office of a Judge appointed 
to his office by His Majesty. They are not applicable to the case of a vacancy caused 
by a peison appointed to act as a Judge under this sub-section. 1 

2. Time within which appointment of acting Judge should be made.—No limit 
of time is mentioned within which the appointment should be made. That is left to the 
discretion of the Local Government. lienee the fact that an appointment is made by the 
Local Government, not immediately or within a reasonable time after the occurrence of 
the vacancy will not have the effect of invalidating the appointment and render the judg¬ 
ment of the Judge so appointed a nullity. 1 


Section 105—Note 1. 

(1) Queen Empress v. Oanga Ram, (1894) 
16 All 136 (152): 1894 AH W N 39. 

Note 2. 

(1) Balwant Singh v. Rani Kishori, (1898) 


20 All 267 (293. 294): 25 Ind App 54: 2 

Cal W N 273: 7 Sar 279 P O [This renders the 
contrary view taken in 16 All 136 F B. No longer 
law]. 
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JURISDICTION. 

106. (Ch. Act, S. 9.)—(1) The several High Courts are Courts of 

record and have such jurisdiction, original and appellate, 
Jurisdiction of including admiralty jurisdiction in respect of offences 
High Courts. committed on the high seas, and all such powers and 

authority over or in relation to the administration of justice, including 
power to appoint clerks and other ministerial officers of the Courts and power 
to make rules for regulating the practice of the Court, as are vested in them 
by letters patent, and, subject to the provisions of any such letters patent, 
all such jurisdictions, powers and authority as are vested in those Courts 
respectively at the commencement of this Act. 


(2) (21 Geo. 3, C. 70).—The High Courts have not and may not 
exercise any original jurisdiction in any matter concerning the revenue, or 
concerning any act ordered or done in the collection thereof according to the 
usage and practice of the country or the law for the time being in force. 


Synopsis. 

1. Original revenue jurisdiction. 3. Power to make rules for regulating the 

2. Revenue—Meaning of. practice of the Court. 

1. Original revenue jurisdiction.—Sub-S. (2) re-enacts the prohibition which was 
contained in S. 8 of the East India Company Act, 1780, Cl. 23 of the Charter of the Supreme 
Court of Madras, 1800, and Cl. 30 of the Charter of the Supreme Court of Bombay, 1823. 
There was no such similar provision in the Indian Higli Courts Act, 1861, or in the Letters 
Patent issued thereunder. The High Court has now no original jurisdiction in matters 
concerning revenue. Thus, a suit by an assessee for a declaration that an agreement for 
composition of income-tax between him and the Collector of Madras is in force and that 
the latter lias no right to repudiate the agreement and assess him in contravention thereof, 
cannot be filed in the High Court.i But an order of the High Court under S. 45 of the 
Specific Relief Act, 1877, directing the Chief Revenue Officer to do his statutory duty and 
state a case for the opinion of the Court is not one made in the exercise of “Original 
jurisdiction in any matter concerning the revenue’’, and the High Court is competent to 
passi such an order.2 

2. Revenue—Meaning of.—Money derived by a sale of smuggled goods which 
are seized and confiscated by the customs authorities is “revenue” within the meaning of 
this section. Consequently an action in trover against the Secretary of State for India 
for the recovery of the value of such goods on the allegation that the action of the 
customs authorities is illegal, cannot be entertained on the original side of the High Court.* 

3. Power to make rules for regulating the practice of the Court.—The High 
Court is empowered under sub-S. (1) to make rules for regulating its practice. It is not 
necessary that the sanction of the Local Government should be obtained for such rules. 1 
Where there is nothing inconsistent in the rules so framed with the provisions of the 
Code of Civil Procedure, the High Court can apply the provisions of the latter Code. 
Thus, tlic-re being no provision in the original side rules of the Madras High.Court similar 


Section 106—Note 1. 

(1) Best d- Co v. Collector of Madras, (1918) 
48 I ml Cns 790 (792): 35 Mad L Jour 23. 

(2) Alcork Ashdown d Co v. The Chief Reve¬ 
nue Authority, Bombay, 1923 P O 138 (142): 25 
Bom L Rep 920: 21 All L J 689: 50 Ind App 
227: 1923 Mad W N 557: 47 Bom 742: 45 
Mad L Jour 592: 33 Mad L Tim 267: 18 Mad 
L W 918: 4 L R P C 188: 75 Ind Cas 392: 
39 Cal L Jour 302: 28 Cal W N 762. 

[But see Chief Commissioner of Income-tax v. 
North Anantapur Gold Mines, Ltd, 1921 Mad 


524 (525): 44 Mad 718: 41 Mad L Jour 177: 
14 Mad L W 108: 1921 Mad W N 502: 64 
Ind Cas 682 [Not good law in view of 1923 
P C 138.] 

Note 2. 

(1) Govindarajalu Naidu v. Secretary of 
State, 1927 Mad 689 (692): 50 Mad 449: 53 
Mad L Jour 355: 39 Mad L Tim 304: 26 Mad 
L W 558: 105 Ind Cas 576. 

Note 3 - „ , 

(1) In the matter of A Vakalath, 1928 Mad 
472 (473): 109 Ind Cas 206. 
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to that contained in 0. 33, Rr. 10 and 11 of the Code, the High Court of Madras has held 
that it is competent to apply those provisions in a suit pending on its original side. It 
should be noted that under S. 131 of the Act 1 2 3 4 * 6 7 8 9 10 read with Sell. V thereof, the Indian Legislature 
is empowered to repeal or alter the provisions of this section; and the Code of Civil 
Procedure being an enactment of the Indian Legislature, the provisions contained therein 
relating to Court-fee in pauper suits may be taken to apply to the original side also.2 


107. (Cli. Act, S. 15.)—Each of the High Courts has superinten- 
Powers of High Court dencc over all Courts for the time being subject to its 
with respect to subordi- appellate jurisdiction, and may do any of the follow¬ 
ing things, that is to say:— 


nate Courts. 


(a.) call for returns; 

(fc) direct the transfer of any suit or appeal from any such Court 
to any other Court of equal or superior jurisdiction; 

(c) make and issue general rules and prescribe forms for regulat¬ 

ing the practice and proceedings of such Courts; 

( d) prescribe forms in which books, entries and accounts shall be 

kept by the officers of any such Courts; and 

(e) settle tables of fees to be allowed to the sheriff, attarneys, and 
all clerks and officers by Courts: 


Provided that such rules, forms and tables shall not be inconsistent 
with the provisions of any law for the time being in force, and shall require 
the previous approval, in the case of the High Court at Calcutta, of the Governor- 
General in Council, and in other cases of the local Government. 


Govt, of 
India Act 
S. 106, 
Note 3. 


S. 107, 
Notes 
1 — 2 . 


Synopsis. 


1. Legislative changes. 

2. Superintendence. 

3. “Over all Courts.’’ 

4. Election Courts. 

6. Rent controller. 

6. Land acquisition proceedings. 

7. Subject to its 'appellate jurisdiction. 

8. Agency commissioner. 

9. Commissioner acting under the Defence of 

India Act. 

10. Proceedings under the Legal Practitioners’ 
Act. 


11. Criminal proceedings. 

12. Power to expunge from record. 

13. Difference of opinion among Judges. 

14. Power of superintendence—If can be exer¬ 

cised by Judge sitting in the insolvency 
or original side of the High Court. 

15. Power to transfer—Cl. (b). 

16. Power to punish contempt of Court's autho¬ 

rity. 

17. Power to issue writ of certiorari. 

18 Appeal. 


Interlocutory orders—Whether can be set aside by tion under S. 116. See Note 2, Pt. (6). 

High Court. See Note 2. Pt. (19). Powers of superintendence when not to be exer- 

Powers of superintendence and revisional jurisdic- cised. See Note 2, Pts. (23-28). i 

1. Legislative changes.—This section is practically a reproduction of S. 15 

of the High Courts Act or the Charter Act, 1861, (24 and 25, Viet., C. 104). 

The word “law” in the proviso to the section was substituted for the word “Act” 

by Sell. T of the Government of India (Amendment) Act, 1916 (6 and 7, Goo. V, C. 37)'. 

2. Superintendence.—The term “Superintendence” has a legal force and signifi¬ 

cation which are perfectly well known to the Legislature. 1 The object of superintendence is 
to keep all inferior Courts and jurisdictions within the bounds of their authority, to see 
that they do what their duty requires them to do and that they do it in a legal manner. 1 "" 
In England “it iS the peculiar business of the Court of the King’s Bench to superintend all 
inferior tribunals, and therein to enforce the due exercise of those judicial and ministerial 

(2) Yetumalui v. Kuppammal, 1928 Mad 385 (1-n) Short and Mollor’s Crown Practice, 2nd 

(387): 54 Mad L Jour 263: 27 Mad L W 760: edition, pace 2. In the matter of Lukhy Kant 
109 In«l Cas 173. Hone. (1875-76) 1 Cal 180 (182) (Case under 

S. 15 of the Charter Act); .1 fa an, at ha Xath Bis- 
Section 107 —Note 2. was v. Emperor, 1933 Cal 132 (134): 37 Onl W 

(1) Gopal Sinyh v. The Court of Wards, N 201. 

(1867) 7 Suth W R 430 (431) (Per Norman, J). 
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powers with which the Crown or Legislature has invested them, and this not only by 
restraining their excesses but also by quickening their negligence and obviating their denial 
of justice”.2 This wide power has been given to the High Courts in India in a limited and 
modified form by S. 115 of the Civil Procedure Code, by S. 435 of the Criminal Procedure 
Code, by S. 107 of the Government of India Act, 1915, by Cl. 13 of the Letters Patent 
(Madras, Bombay and Calcutta) and by other enactments. These, however, do not exhaust 
the powers of superintendence of the Chartered High Courts in India. When the Supreme 
Courts were established in India, they were invested with the same powers of superin* 
tendence as were exercised by the Court of the Queen’s Bench in England.3 
Under S. 9 of the High Courts Act, 1861 (known as the Charter Act) which abolished the 
Supreme Courts and empowered the establishment of the High Courts, it was provided 
that the High Court to be established “shall have and exercise all jurisdiction and every 
power and authority whatsoever, in any manner vested in any of the Courts in the same 
Presidency, abolished under this Act”.3- Finally S. 106 of the Government of India Act, 
1915 (which has repealed the High Courts Act, 1861) provides that the High Courts have, 
“subject to the provisions of any such Letters Patent, all such jurisdictions, powers and 
authority as are vested in those Courts respectively! at the commencement of this Act”. It 
is thus clear that in addition to the powers given by this section and by other statutes, 
the Chartered High Courts have inherited from the Supreme Courts, the wide powers of 
superintendence exercised by the Court of the King’s Bench in England.* Thus a Chartered 
High Court can issue a writ of certiorari to persons or bodies acting judicially but which 
are not Courts subject to the appellate jurisdiction of the High Court, and which cannot 
be dealt with under S. 107 of this Act.*"* (For a fuller discussion of this, see Note 17, 
infra.) 


T'ie powers of superintendence under this section are much ■wider than the powers 
vested in the High Courts under S. 115. The latter applies only where a case has been 
decided by any Court subordinate to the High Court, in which no appeal lies thereto, and the 
High Court can interfere only in the three cases specified therein. There are no such 
limitations upon the power of the High Court, under this section which can therefore be 
exercised even in cases not covered by S. 115.5 It may be exercised in administrative as 
well 'as judicial matters 6 and in Civil as well as Criminal proceedings. 

The exercise of the power is in the discretion of the Court to which the application 
is made" and the power being one in the nature of extraordinary jurisdiction, should be 


exercised sparingly and with caution and on 


(2) Blackstone's “Commentaries”, p. 110. 

(3) Shivanathaji v. Joma Eashinath , (1883) 7 
Bom 341 (359, 3G0): 7 Ind Jur 656. 

( 3-ii ) See also Bax Atrani v. Leepsingh Bariu. 

(4) O .1 O E Lakshman OheUiar v. Commit 
sioner, Corporation of Madras, 1927 Mad 130 
(130): 51 Mad L Jour 742: 24 Mad L W 77**: 
1920 Mad W N 985: 99 Ind Cas 152: 50 Mad 
130; Venkataratnam v. Secretary of State , 1030 
Mad 890 (899. 900): 32 Mad L \V *475: 60 Mad 
L Jour 25: 128 Jnd Cas 851: 53 Mad 979. 

(4-a) X at a raja Ayyar , In re, (1912) 16 Ind 
Cas 755 (765): 36 Mad 72: 23 Mad J j Jour 
393: 1912 Mad W N 1012: 13 Mad L Tim 367. 

(5) Abdullah v. Salaru, (1896) 18 All 4 (7): 

1895 AH W N 124; Kadliorg v. Emperor, (1919) 
52 Ind Cas 279 (280): 42 All 20: 17 All L J 
898; Sardari Shah v. Hukum Chand , (1914) 22 
Ind Cas 848 (850): 41 Cal 870: 18 Cal W X 
0G2 [High Court's power of superintendence not 
restricted by Santhal Parganas regulations and 
rules]; In re Siddeshwar Bora!, (1899-1900) 4 
Cal W N 30 (38. 39); Lalta Devi v. Balkrishna, 
1933 Lull 327 (328); Paramasiram Pillai v. 

Perianaynyathamma1, (191G) 34 Ind Cas 50? 

(503) [Order of District Munsif under S. 78 of 
Madras Village Courts Act—Cannot be revised 


sound judicial principles.'!'-* The principles 


under S. 115 but only under this section]; Bhim- 
nath v. Jagarnath, 1925 Pat 674 (676;: 1925 
Pat H C C 294: 89 Ind Cns 814: 7 Pat L Tim 
82; Raghunath Singh v. Hazari Sahu, (1917) 87 
Ind Cas 872 (873): 2 Pat L Jour 130: 1 Pat L 
W 111 : 1917 Pat H C C 105; Annie Betnnt v. 
The Advocate-General of the Government of Madras, 
(1919) 52 Ind Cas 209 (216): 37 Mad L Jour 
139: 17 All L J 925: 23 Cal W N 986: 21 Bom 
L R 867: 1919 Mad W N 555: 10 xMad L W 
451: 20 Cr. L Jour 593: 26 Mad L Tim 408: 
1 U P L R (P C) 74: 43 Mad 146: 46 Ind App 
176 P C. 

(6) Balakrishna Hari Phansalkar v. Emperor, 
1933 Bom 1 (4): 34 Bom L R 1523: 1933 Cr 
Cas 1: 141 Ind Cns 720 (S B); Firm Ganeth Dae 
Sank nr Lnl v. Firm Asa Xand Radha Shan, 
1933 Lah 259 (260); Mt Maharup Ever v. Maha- 
hit• Singh, 1928 Patna 111 (112): 105 Jnd Cas 
131: 9 Pat L Tim 325; Raghunath Singh v. 
Hazari Sahu, (1917) 37 Ind Cas 872 (873): 2 
Pat L Jour 130: 1 Pat L IV 111: 1917 Pat H C 
C 105; Ehudabux v. Panjo, 1930 Sind 265 (282): 
24 Sind L R 277: 127 Ind Cas 673 F B ; Bajee Koer 
v. Damodar Das, (1873) 5 N W P H C R 55. 

(7) Madhub Chunder v. Sham Chand, (1877* 
78) 3 Cal 243 (248, 249). 

(7-a) Tsmnlji v. Macleod, (1907) 31 Bom 138 



II 


Power of Superintendence 


3361 


guiding the exercise of such discretion have been thus stated by West, J., in Shwanathaji v. 
Joma KashinathS as follows:— 

(1) The Court having called up the record or proceedings of a subordinate 

Court, will itself investigate the facts on which a jurisdiction has been 
assumed or declined; on which it depends whether the subordinate Court 
could, or could not, legally deal with the matter in question, either at all, 
or on the principle to which it has referred the case; or according to which 
its mode of enquiry, or of action may, or may not, have been in contradic¬ 
tion, rather than obedience, to the rules of procedure, or the principles 
implied in them, to such a material extent as to defeat the purpose of the 
law. 

(2) If the Court finds that the external conditions of jurisdiction, of investigation 

and of command have been satisfied by the inferior Court it will not 
substitute, its own appreciation of evidence or its own judgment thereon.® 

(3) Where an appeal is provided the Court will not interfere by any peremptory 

order with the ordinary course of adjudication save in cases wherein a defect 
of the law and a grave wrong are manifest and are irremediable by the 
regular procedure. 

(4) Where a decree or order of a subordinate Court is declared by the law to be 

for its own purposes final or conclusive, though in its nature provisional, as 
subject to displacement by the decree in another more formal suit, the 
Court will have' regard to the intention of the legislature that promptness 
and certainty should in such cases be in some measure accepted instead of 
judicial perfection. It will rectify the. proceedings of the inferior Court 
where the extrinsic conditions of its legal activity have plainly been infringed; 
but where the alleged or apparent error consists in a misappreciation of 
evidence or misconstruction of the law intrinsic to the enquiry and decision 
it wilt respect the intended finality and will intervene peremptorily only when 
it is manifest that by the ordinary and prescribed method an adequate 
remedy or the intended remedy cannot be had. 

(5) The Court will, in all cases regard its exercise of the extraordinary jurisdic¬ 

tion as discretional and subject to considerations of the importance of the 
particular case or of the principle involved in it, of delay on the part of 
an applicant and of his merits with respect to the case in which the 
interference is sought. 

(6) The Court will sedulously abstain from making any order or refusing to make 

it on grounds the appreciation of which is exclusively assigned by law to 
some other authority provided the legal competence be exercised in good faith 
on matters that may reasonably be understood as within its lawful range. 

The following are some of the classes of cases in which, in accordance with the 
principles set forth above, the High Court will interfere under this section:— 

(1) Whore the decision of the lower Court is without jurisdiction or in excess of 
its jurisdiction.™ 


Govt. 
Ind. Act. 
S.,107, 
Note 2- 


(142): 8 Bom L R 969; ilanmdtha Nath Biswas 
v. Emperor, 1933 Cal 132 (134): 37 Cal W N 
201; Swinhoe v. Hera Lai, (1898) 2 Cal W N 
727 (729); Sreemutty Dosxee v. Sreenibask, 
(1869) 12 Sutli W R 74 (74): Burma Oil Com¬ 
pany v. Adamji ilanmoonji, 1927 Lah 14 (15): 
97 Ind Cas 390: 8 Lah L Jour 578: 27 Pun 
L R 831; Chalar Bhuf v. Emperor, 1930 Lah 889 
(891): 31 Pun L R 542: 129 Ind Cas 187: 1930 
Cr Cas 985. 

(8) Shivanalhaji v. Joma Kashinath, (1883) 7 
Bom 341 (371. 372): 7 Ind Jur 656 F B. 

(9) Rajah of Mandaxu v. Jayannayakulu, 1932 
Mad 612 (025): 1932 Mad W N 350: 36 Mad 
L W 292: 63 Mad L Jour 450: 55 Mad 883: 

C.P.C.—421 


1 i 4 °i» In f CftS ?, 31 t Per Thiruvenkatachariar, J) • 
balkrwhna II an Pansalkar v. Emperor, 
J? 33 Korn 1 (7): 34 Bom L R 

fWrint 9 a Cr - C, * S J 2 141 Ind CftS 720 
[Superintendence is not the same thing as hearing 

W R P 130 il3i) ,l, ° n ° f Pearee Lal Sahoo, 7 Suth 
W \ l Iaj00 ' (I870) 14 Suth 

„ , 33 < 33 ) : ;\J Jen C L R App 75; Rooknee Roy 

v AmrU Lal, (1870) 14 Suth W R 254 (254)* 
Maharajah of Uurdwun v. Ileern Lal, (18(50) 11 
Suth W R 54 (55): 2 Beng L R (A C) 217- 
v. AH Mahomed, 1921 Cal 30 (31, 32): 48 
Cal o22: HO IndvCaa 325 S B [Proceedings under 
, 14 ^ r • P- c « initiated without Jurisdiction- 
High Court has power to pass consequential orders 
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(2) Where the lower Court has failed to do its duty .11 Thus where the lower 

Court Las refused to frame a material issued or to add a necessary partyis 

or attach a property!* or to proceed with an execution sale,15 or to confirm 

the sale 10 which it is bound to do under law, the High Court will interfere. 

Similarly where the order of the lower Court is hopelessly inadequate in 

not containing any particulars or a discussion of the evidence^ the High 

Court wiH interfere under this section on the ground /that there is a failure 
of duty. r 

(3) Where the decision of the lower Court is such that gave and irreparable harm 

or loss would result to the applicants The High Court can set aside even 

'interlocutory orders. 19 

(4) Where the decision of the lower Court amounts to a denial of the right of fair 

tnal .20 in the case cited below it has interfered even with an order passed 

under the* Court's inherent powers .21 

(5) Where the decision of the lower Court amounts to a manifest injustice .22 


after setting aside the order]; Ranee Umasundari, 
In the matter of, (1870) 5 Beng L R App 29; Sham 
A arain Singh v. Basudeo Praead Singh, 1930 Pat 
277 (278): 11 Pat L Tim 172: 122 Ind Cas 
152 [Order not shown to be without jurisdiction 
or in excess of jurisdiction] ; Showdamanee v. Manik 
Ram, (1868) 9 Suth W R 386 (387), (Do); 
Asrufunnissa v. Enaet Hoasein, (1870) 6 Beng L 
R 316: 13 Suth W R 439, (Do). 

(11) Abdullah v. Salaru, (1895) 18 All 4 (8): 
1895 All W N 124 [When in a partnership suit 
the decree was not passed in accordance with law 
and form and the decree given could not be exe¬ 
cuted] ; Mathura Perahad, In the matter of, (1876) 

1 All 296 (297) [Lower Court did not consider 
whether sufficient grounds were shown for review]; 
Khenumkuree v. Shurat Soonduree, (1870) 14 

Suth W R 9 (10); Collector of Bogra Kristo 
Indar, (1869) 2 Beng L R A O 301: 11 Suth 
W It 191; Hurdayal v. Tirtananda, (1870) 4 
Beng L R App 28: 13 Suth W R 34; Nassir Jan 
v. Akbur Mozoomdar, (1870) 7 Beng L R 144: 
15 Suth W R 418; Raghunandan v. Cocharne, 
(1873) 20 Suth W R 16 (17). 

(12) Skeo Prasad/ Singh v. Sukhu Mahto, 1923 
Pat 518 (519): 4 Pat L Tim 401: 72 Ind Cas 
148: 1 Pat L R 89. 


(13) Mula Kutla Ramamurthi v. ChtWara 
Baskarrayya, (1919) 50 Ind Cas ^8 (58) Maa: 
Abdul Haque v. Itfahammad Yahya Khan , (lvloj 
47 Ind Cns 725 (725) Pat. 

(14) Munohar Paul v. Wise, (1871) 15 Suth 
W R 246 (247). 

(15) Sardari Sha v. Hukum Chand OJ 1 *) 
22 Ind Cas 848 (850): 41 Cal 876: 18 Cal N 
N 662. 


(16 Oirdhari Singh v. Hardeo Narain Singh, 
( 1876 ) 26 Suth W R 44 (46): 3 Ind App 230: 
3 Sar 637: 3 Suth 294 P O. 


(17) Bishun Mohan Sahay v. Narayanan 
Prasad, 1924 Pat 434 (435): 74 Ind Cas 140. 


(18) Iamalji v. Macleod, (1907) 31 Bom 138 
(142): 8 Bom L R 969. But see Poffoee v. 
Catchick, (1878) 3 Cal 708 (710): 2 Cal L Rep 
278; Firm of Ganeah Das v. Firm of Asa Nana, 
1933 Lah 259 (260); Mrs Tomlinson v. Mrt 

Williams, 1930 Lah 448 (448): 127 Ind Oas 

215; Sant Ram v. Mutual Bank of India, 1938 


Lah 266 (266). 


(19) Qobinda Mohan v. Eunja Behary, (1909) 

4 Ind Cas 364 (367): 14 Cal W N 147: 10 
Cal L Jour 407; Amjad Ali v. Ali Hussain r 
<£ 9 ®®) 5 Ind Cas 574 (576): 15 Cal W N 353: 
12 Cal L Jour 519; Sivaprosad Rau v. Tri • 
comdas, (1915) 27 Ind Cas 917 (918): 42 Cal 
926; Harihar Prasad v. Eesho Prasad, 1922 
Pat 598 (599): 3 Pat L Tim 638; Rameshwar 
Narain v. Rikhnath Koeri, 5 Pat L Jour 550: 
1 Pat L Tim 668: 58 Ind Cas 281; Ramji Ram 
v. Rarnasre Raut, 1924 Pat 761 (764); 1924 

Pat HOC 217: 83 Ind Cas 124 [Order 

directing local investigation]. 

(20) Nilmani Nath Sahi Deo v. Pratap JJsai 
Nath Sahi Deo, (1919) 49 Ind Cas 389 (390): 
1919 Pat H C C 60; Chandramani Koer v. 
Basdeo Narain Singh, (1919) 49 Ind Cas 442 
(449): 4 Pat L Jour 57; Bhimnath v. Jagan- 
nath, 1925 Pat 674 (676): 1925 Pat H C O 
294: 89 Ind Cas 814: 7 Pat L Tim 82; Kali 
Rai v. Tulsi Rai, 1926 Pat 207 (208): 4 Pat 723: 
93 Ind Cas 932: 7 Pat L Tim 499 [Order refus¬ 
ing to add a party as a co-plaintiff]; Naurang Ram 
Sahu v. Bhakori Mandar, (1919) 51 Ind Cast 189 
(191): 4 Pat L Jour 277 [Dismissal of suit on 
failure to amend plaint—No opportunity given to 
continue the suit with the plaint as it is ]; Mt 
Maharup Koer v. Mahabir Singh, 1928 Pat 111 
(112): 105 Ind Cas 131: 9 Pat L Tim 325. 


(21) Braja Busan v. Sris Chandra Tewary, 47 
Ind Cas 719 (723): 1918 Pat 337: 4 Pat L Jour 
20 [Order refusing leave to sue a receiver without 
report therefor]. 


(22) Brindaban Chander Choube v. Gour 
shandra Rai, (1920) 56 Ind Cas 155 (157): 1 
Pat L Tim 467: 1920 Pat H O 0 56; Maharub 
ioer v. Mahabir Singh, 1928 Pat 111 (112): 105 
nd Cns 131: 9 Pat L Tim 325 [Refusal of 
emporary injunction—Manifestly wrong]; Venkata- 
angabhushanam v. Karelia Ramaswami, 1923 
>lad 500 (501): 17 Mad L W 375: 1923 Mad W 
I 244: 45 Mad L Jour 78: 73 Ind Cas 13 1 ; 
T ithilingam v. Ramalingam, (1917) 38 Ind Cas 
33 (134): 6 Mad L W 9: 1917 Mad W N 550; 
lemanta Kumar v. Baranagor Jute Factory, 
1914) 24 Ind Cas 313 (316): 19 Cal W » 
42: 20 Oal L Jour 441; Firm of Ganesh Dae 
ankar Lai v. Firm of Asa Nand Radha Shah, 
933 Lah 259 (260) [Shutting out defendant s evi- 
ence manifestly improper and amounting to denial 
f justice]. 
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The High Court will not generally interfere in the following cases:— 

(1) Where the applicant has other remedies open to him as for instance by way 

of appeal 23 ’ review 2 * or separate suit. 23 

(2) Where the effect of interference would be tantamount to giving a right of 

appeal or revision which the applicant is not entitled to under law and 
which would amount to an evasion of the law.™ 

(3) Where the error complained of against the lower Court is not one relating 

to jurisdiction but is a more error of law or error of fact or improper 
appreciation of evidence. 27 

(4) Where the applicant is guilty of laches and delay .28 

3. “Over all Courts.”—To attract the operation of this section it must first of 
all be established that the decision sought to be assailed is that of a Court subject to the appel¬ 
late jurisdiction of the High Court. This section does not entitle the High Court to rectify 
executive injustice.! Thus an order passed by a Magistrate in his executive capacity under 
S. 25, of the Police Act cannot be revised under this section. 2 

4. Election Courts.—A subordinate Judge refusing to try an election petition 
under the Madras District Municipalities Act is not acting as a Court but as a persona desig- 
nata, and the High Court cannot set aside such an order, though illegal, under this section.i 
Similarly, the High Court has no jurisdiction to revise an order passed by a Presidency 
Magistrate in an enquiry held under the rules framed under the Madras City Municipal 
Act III of 1904, as to the competency pr otherwise of a candidate for Municipal selection. 2 ! 
A Municipal Commissioner sitting as an election Court under the U.P. Municipalities Act II 
of 1916 is not also a Court subject to the appellate jurisdiction of the High Court within 
the meaning of this section. 3 


Govt. 
Ind. Act, 
S. 107, 
Notes 
2—4* 


(23) Chandi Roy v. Eirpal Roy , (1909) 10 
Ind CaB 308 (309): 15 Cal W N 682; Empress 
v. Rajoomar, (1878) 3 Cal 573 (576): 1 Cal L 
R 352: Ind Jur 24; Alaktab Singh v. Secretary 
of State for India, 1933 Lah 157 (158); Harihar 
Prasad Singh v. Kesho Prasad Singh, 1922 Pat 
598 (599): 3 Pat L Tim 638. 

(24) Kumar Chandra Kishore v. BasaAli, 
(1918) 44 Ind Cas 763 (767, 769): 22 Cal W 
N 627: 27 Cal L Jour 418. 

(25) Madhub Chander Giree v. Sham Ohand 

Giree, (1878) 3 Cal 243 (248. 241'); 

Mohunt Bhagwant Ramanuj Das v. Kh*t- 
termonidassi, (1897) 1 Cal W N 617 

(623); Oarkishore v. Sudoy Chunder, (1872) 17 
Suth W R 80: 8 Beng L R 83; Uureehur v. 
Nobin\ Chander, (1873) 20 Suth W R 202 (202); 
Kali Kishore v. Wise, (1872) 17 Suth W R 477 
(478); Khorshed Ati v. Chowdhry Wahid Ali, 
(1871) 15 Suth W R 170 (170); In th* matter 
of Miller, A B, (1870) 4 Beng L R A C 72 Note: 

12 Suth W R 103; Maha Shankar v. Vali Bhai, 
(1869) 6 Bom H C A C 174. 

(26) Kumar Chandra Kishore v. Basat Ali 
Chowdhury, (1918) 44 Ind Cas 763 (767): 22 
Cal W N 627: 27 Cal L Jour 418; Narayanabhai 
v. Ganga Krishna, (1867) 4 Bom H C A C 87; 
Gobindanath v. Ram Coomar, (1868) 9 Suth W 
R 115 (115); Dhunpat v. Indur Chander, (1870) 

13 Suth W R 121 (121, 122). 

(27) Muhammad Suleman v. Fatima, (1887) 

9 All 104 (105, 106): 1886 All W N 309 F B; 
Adya Saran v. Jagannath, 1024 All 561 (563); 
Tej Ram v. Ilarsukh, (1876) 1 All 101 (104, 

105); In the matter of the petition of Madho 
Ram, (1899) 21 All 181 (183): 1899 All W N 
15; Sarat Chandra v. Ram Shashi Roy, 1923 
Cal 45 (47): 36 Cal L Jour 265: 26 Cal W N 
1016: 69 Ind Cas 153; Corporation 

of Calcutta v. Bhupati Roy, 11899) 

26 Cal 74 (76): 3 Cal W N 70; Mohunt Shag • 


want Ramanuj Das v. Khettur Moni Dusi. (1897) 
1 Cal W N 617 (623); Petition of Pearee I.ai 
Sahoo, (1867) 7 Suth W R 130 (131); Doorga 
Sundaree v. Rathe* Kant, (1870) 14 Suth W J? 
212 (213); Bishnoo Chunder v. Shoshee Mohun 
(1874) 22 Suth W R 277 (278); Raghu .Van,fan 
v. Uohexh Lai, (1879) 3 Cal L Rep 137 (139): 
Ram Lai Singh v. Janki Mahatoon, (1879) 4 
Cal L R 14 (17). 

(28) Bibi Zainab v. Paras Nath, 1924 Pat 37 
C:8): 2 Pat 800: 4 Pat L Tim 491: 1 P«t L R 
o01: 75 Ind Cas 430 [Neglect to pay process-fee 
for notice to auction purchaser in a petition to set 
aside salej; Bhuyyobutty v. Monty, (.877) 2 

Cal L Rep 545 (547); Radha Mohun v. Raj 
Chunder, (1874) 22 Suth W R 522 (523); Jubu- 
ran v. Mahomed Wajed, (1872) 12 Suth W it .37 

See aIso Drobo Moyee v. Bipin Nundal. 
(1868) 10 Suth W R 6 (6). 

Note 3. 

(1) British India Steam Navigation Co v 
Secretary of State, (1910) 8 Ind Cas 107 (110): 
•18 Cal 230: 12 Cal L Jour 505: 15 Cal W N 
8 /. 


Aoaul Shakur y. Mahadev Prasad, 1930 
I.ah 539 (543): 129 Ind Cas 294: 31 Pun L 
R ' 25: 1930 O Cas 687: 32 Cr L Jour 296. 

Note 4. 

, x? e i Va ^ a r°, a ^ PUlai v - Mohideen Rowther, 
1923 Mad 169 (170): 44 Mad L Jour 39: 16 
Mad L W 327: 1922 Mad W N 818: 70 Ind Cas 


( 2 ) I ijiaraghavalu v. Thiagaraya, 
Ind Cas 345 (347): 38 Mad 581 

L Jour 227: 16 Mad L Tiin 128 


(1915) 25 
27 Mad 


(J) Abdul Rahman v. Abdul Rahman, 
All 380 (382. 383): 23 All L J 385: 6 L 
(Civ) 191: 87 Ind Cas 51: 47 All 513 F ii. 


1925 
R A 
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5. Rent controller.—It has been held by the High Court of Calcuttai that the 
Controller and the President in discharging therir duties under Ss. 15 and 17 respectively 
of the Calcutta Rent Act 1920, act as Civil Courts, and are subject to the appellate and 
consequently the superintending jurisdiction of the High Court. The Hogh Court of Rangoon* 
has, on the other hand, held that the controller under the Rangoon Rent Act 1920, is not acting 
as a Court, and the High Court has no power of superintetndance over him. It has further held 
that the Chief Judge of the Rangoon Small Cause Court, when exercising his powers in refer¬ 
ences under S. 18 of the Rangoon Rent Act, does not act as a Court but only as a persona 

designate and is therefore not subject to the appellate or revisional jurisdiction of the 
High Court under this section.^ 

6. Land acquisition proceedings;—A Collector, refusing to refer a matter to the 
Court under S. 18 of the Land Acquisition Add or making an award under S. 11 of that 
Act* does not act as a Court and is not subject to the appellate jurisdiction of the High 
Court. The High Court has therefore no power of superintendence in such cases. ‘ 

It has been held by the High Court of Calcutta in the undermentioned case* that 
the Calcutta Improvement Trust Tribunal acting under S. 32 of the Land Acquisition Act, 
is a Court subject to the revisional jurisdiction of the High Court under S. 115 of the 
Code of Civil Procedure as also under this section. The High Court of Bombay* has held 
that the District Court acting under S. 198 of the Bombay City Municipalities Act 1925 
and exercising its powers in Land Acquisition proceedings is subject to the appellate and 
superintending jurisdiction of the High Court. 

7. Subject to its appellate jurisdiction.—In order that the present section may 
a PPty> ^ is essential that the decision sought to be revised should be that of a Court subject tQ 
the appellate jurisdiction of the High Court.i The two things necessary to constitute appel¬ 
late jurisdiction are the existence of the relation of superior and inferior Cburt and the 
power on the part of the former to review decisions of the latter.* It is not however necessary 
that the particular decision sought to be set aside under this section should be appealable to 
the High Court. 3 The words “subject to its appellate jurisdiction'' do not mean subject to 
appellate jurisdiction in that particular matter, for revision, would not be necessary if appeal 
lay, but that the Court is normally subject to its appellate jurisdiction or even in certain 
specific cases ouly.4 

The following have been held to be Courts subject to the appellate jurisdiction of the 
High Court. 


Note 6. 

(1) Allen Brothers d Co. v. Bando d Co, 1923 
Cal 169 (175, 176): 49 Cal 931: 26 Cal W N 
845: 70 Ind Cas 371; Abdul Buq V. Mohamaddxn, 
1923 Cal 311 (312): 67 Ind Cas 302. 

(2) K A M Mohideen v. Bukshi Ram, 1926 
Kang 33 (41): 3 Rang 410: 91 Ind Cas 627 
F B. 


(3) 77 J. Aziz v. Kilyoboy, 1927 Rang 1 (8): 

4 Rang 304: 5 Bur L Jour 117: 98 Ind Cas 

902 F B. „ , „ 

Note 6. 

(1) Abdul Sattar v. Special Deputy Collector, 
1924 Mad 442 (446): 46 Mad L Jour 209: 19 Mad 
L W 445: 34 Mad L Tim 18: 1924 Mad W N 
224: 47 Mad 357: 84 Ind Cas 616 I Overruling 
49 Ind Cas 659); Balkrishna v. The Collector of 
Bombay Suburban. 1923 Bom 290 (292, 293): 25 
Bom L R 398: 73 Ind Cas 354: 47 Bom 699. 

(2) British India Steam Navigation Co v. 
Secretary of Stale, (1910) 8 Ind Cas 107 (110): 
38 Cal 230: 12 Cal L Jour 505: 15 Cal W N 
87- Ezra v. Secretary of State, (1905) 32 Cal 605 
(629): 32 Ind App 93: 9 Cal W N 454: 2i All 
h .1 771: 7 Bom L R 422: 1 Cal L Jour 227: 
8 Snr 779 P C [ Proceedings of Collector in making an 
award are administrative and not judicial]. 


(3) Adhar Kumar Mitra v. Radha Madan 

J7o“l«iVd*^, < ?.» 660 !661,: 36 w H 


(4) Municipality of Sholapur t. Tuljaram 
Kristinasa Ohavan, 1931 Bom 582 (586): 33 Bom 
L R 1067: 55 Bom 544: 134 Ind Cas 1240. 

Note 7. 

(1) Durban v. Bhati Roy, 41 Cal 915: 19 Cal 
L Jour 294: 18 Cal W N 575: 23 Ind Cas 883. 


(2) In re Palanikumara Chinnayya, 1922 Mad 
337 (338): 66 Ind Cas 566: 41 Mad L Jour 
5/7: 14 Mad L W 548: 1921 Mad >W N 757. 

(3) Sheonandan v. King Emperor, (1918) 4fl 

Ind Cas 977: 3 Pat L Jour 581: 1919 Pat H 
C C 1: 5 Pat L W 324; In the matter of 
Abdul Ali, (1875) 15 Beng L R 197; Bala- 

krishna Ilari v. Emperor, 1933 Bom 1 (4): 
34 Bom L R 1523: 1933 Cr Cas 1: 141 Ind 
Cas 720; Queen Empress v. Edwards, (1885) 
9 Bom 333 (343) ["Appellate jurisdiction" in¬ 
cludes superintending power of transfer). 

(4) Municipality of Sholapur v. Tuljaram 
Krishna Ohavan, 1931 Bom 582 (587): 33 Bom 
L R 1067: 55 Bom 544: 134 Ind Cas 1240. 
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(1) The. special Court acting under the Emergency Ordinance 2 of 1932,5 or the 

special Magistrate acting under the Bengal Emergency Ordinance 1931.° 

(2) The special Judge proceeding under S. 108 of the. Bengal Tenancy Act.7 

(3) The Court of the Recorder of Moulmein established under Act XXI of 1863.8 

The following have been held not to be subject to the appellate jurisdiction of the 
High Court within the meaning of this section. 

(1) The Board of Revenue acting under S. 172 of the Madras Estates Land Acta 

or a Revenue Officer when making a settlement of rents under Chapter 11 
of that Act. 1 ® 

(2) A Revenue Divisional Officer acting under S. 7 of the Madras Hereditary 

Village Officers Act III of 1895.H 

(3) The Court of a Revenue Divisional Officer in a proceeding for settlement of 

fair rent under S. 85 of the Chota Nagpur Tenancy Act, 1908. 12 

(4) A Judge of the High Court making an order in the exercise of Original Criminal 

Jurisdiction.13 


8. Agency Commissioner.—A Commissioner acting under the Ganjam and Vizaga- 
patam Agency Act,i and the Mewas Agent in the Bombay Presidency* are Courts subject to 
the appellate jurisdiction of the High Court. 


9. Commissioner acting under the Defence of India Act.—The special tribunals 

created under the Defence of India Act 1915 are by the very Act which created them subject 

to no appellate jurisdiction whatever and the High Court cannot therefore exercise any 
superintendence under this section over such Courts.! J 

.. , 10 * £ roce edings imder the Legal Practitioners Act.—Proceedings under S. 36 of 
the Legal Practitioners Act are judicial proceedings of a Court subject to the appellate 
jurisdiction of the High Court and can be revised under this section where such proceedings 

Z 7 requirements of S. 36.i But the mere fact that the ordfr 

of the District Judge is agrnust the weight of evidence, or is erroneous in law cannot afford 
a ground for interference, under this section .2 


Govt. 
Ind. Act, 
S. 107, 

Notes 

7—10. 


(5) Bulukrishna v. Emperor, 1933 Bom 1 (4): 
cts B 7°2t> L R 15231 1933 Cr Ca8 1: 141 3nd 

(6) Manmatha Natli Biswas v. Emperor, 1933 
Cal 132 (135, 136): 37 Cal W N 201: 142 
Ind Cas 280. 

(7) Kumar Gokul Chandra Law v. Matilal Chose 
1931 Cal 553 (555): 35 Cal W N 336: 58 Cai 
1013: 134 Ind Cas 889. 

(8) Thompson, In the matter of, (1870) 6 Beng 
L It 180: 14 Suth W R 257. 

(9) Rajah of Mandasu v. Senapathi Jagannaya- 

kalu, 1932 Mad 612 (639, 640): 1932 Mad W N 
350: 36 Mad L \V 292: 63 Mad L Jour 450: 55 
Mad 883: 140 Ind Cas 331 F B; Raghunada 

Patro v. Govinda Patro, 1928 Mad 1032 (1039): 
55 Mad L Jour 798. 

(10) Rajah of J landusa v. Senapathi Jagannaya ,- 

kalu, 1932 Mad 612 (639, 640): 1932 Mad W N 
350: 36 Mad L W 292: 63 Mad L Jour 450: 55 
Mad 883: 140 Ind Cas 331 F B. 

(11) In re Palunikumara Chinnayya, 1922 Mad 
S37 (338. 341): 66 Ind Cas 566: 41 Mad L Jour 
577: 14 Mad L W 548: 1921 Mad W N 757. 


Note 8. 

(1) Ramnchandra Das v. Sri Rajah Chetrucherla 

1 , 92 I 3 * Iad (i04 17 Mad L W 

, 7 • 4o Mad L Jour 8: 32 Mud L Tim *>ao. 

2 ? 3 6 v^Papayamma, '(IWO) 


9 

L 


Note 9. 

( A\L Sh f t ? Pr " 8ad Sill “ h v * Emperor 

(1918) 46 Ind Cas 977 (983, 984): 3 Pat - 
Jour o81: 1919 Put H C C 1: 5 Pat L W 324, 
,, li • Pur mesh u-ar v. Emperor, (1918) 44 Ind 
Cas 18.» (200, 201, 203): 3 Pat L Jour 537: 4 
I at L \\ 157: 1918 Put H C C 97 F B. 

Note 10. 

(I) Jlaffhanbai Nathabhui v. Dinkarao N Desai 
1932 Bom 596 (597): 34 Bom L R 1281: 140 
lad Cas 553: 56 Bom 577: 34 Cr L Jour 47: 
1932 Cr Cas »G4; Siddeshwar, In re, (1899) 4 Cal 
\\ N 36 (38); Kapoor Chand Jain v. Emperor, 
1930 All 641 (642): 1930 All L J 961: 128 Ind 
Cas 387: 32 Cr L Jour 140: 1930 Cr Cas 967 
(following 1924 All 69). 


(12) Umucharan v. Midnapur Zamindary Co, 
19 Cal L Jouj; 300: 23 Ind Cas 896: 18 Cal W 
N 782. 

(13) Ameer Khun, In the matter of, (1871) 15 
Suth W R Cr 60 (61): 7 Beng L R 250 Note. 


(2) Kashinath v. King Emperor, 1924 All 69 
(69): 45 All 676: 21 All L J 671: 4 L R A 
Civ 317: 79 Ind Cas 693; J ladho Ram, In re. 
(1899) 21 All 181 (183): 1899 All W N 15- 
Chatar Bhuj v. Emperor, 1930 Lah 889 (891)’ 
31 Pun L R 542: 129 Ind Cas 487: 1930 Cr 
Cas 985. 
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The High Court of Lahore 3 has held that it can in the exercise of its general powers 
of superintendence send for the records of a proceeding under S. 14 of the Legal Practi¬ 
tioners Act and direct a transfer of the proceedings to another Court. The High Court 
of Patna has, on the other hand taken a contrary view in the case, cited below* and refused 
to order a transfer. 


11. Criminal proceedings.—As has been seen in Note 2, ante, the power of 
superintendence under this section can be exercised in Civil as well as Criminal proceedings. 
Thus the High Court can direct a Sessions Judge to rehear an appeal afteir taking addi¬ 
tional evidence, on the ground that there is a failure of duty.i 

The High Court has exercised its powers of superintendence in the following cases:— 

(1) Order dismissing a complaint under S. 203, Cr imin al Procedure Code. 3 

(2) Order reviving a complaint after discharge. 3 

(3) Order refusing* or granting 3 sanction to prosecute. 

(4) Order under S. 435 of the Criminal Procedure Code.6 

(5) Order under S. 476 of the Criminal Procedure CodeJ 

(6) Order of a panchayat Court under Madras Panchayat Courts Act II of 1920.8 

(7) Conviction by the Union Bench under the Bengal Village Self-Government Act, V 

of 1919.» 


(8) Conviction under the Bengal Emergency Ordinance 1931.io 

Pr.or to the amendment of the Code of Criminal Procedure in 1923, orders under Ss. 143 
and 144 thereof and proceedings under Chapter XII (viz. S. 145 to 148) were excluded from 
the re visional jurisdiction of the, High Court by virtue of S. 435, Cl. 3. Consequently the High 
Courts resorted to their powers under this section whenever such proceedings were in excess 
of the jurisdiction of the subordinate Magistrates!! or amounted to an abuse of their powers 


(3) Lakshmi Nttrain v. lit Ratni, 1926 Lah 199 
(-00): 93 Ind Cas 700: 27 Pun L R 225: 27 
Cr L Jour 476. 

(4) Janak Kishore, In re, (1917) 37 Ind Cas 
484 (480): 1 Pat L Jour 576: 1917 Pat H C O 
GO (Held proceedings under S. 14 are administra¬ 
tive and disciplinary and not civil]. 


17 Cal L Jour 245 F B; Jugannath Charya Oho- 
swami v. Rajagopalachari, 1931 Pat 411 (413 
416): 12 Pat L Tim 671: 1931 Cr Cas 999: 33’ 
Cr L Jour 147: 135 Ind Cas 513 [Order staying 
proceedings under S. 476—Can be revised if made 
without jurisdiction]; Faujdar Rai v. Emperor. 
1926 Pat 25 (25, 26): 26 Cr L Jour 1565: 90 
Ind Cas 445: 7 Pat L Tim 199. 


Note 11. 

(1) Zamiruddin v. Emperor, (1918) 47 Ind 
Cas 274 (275): 3 Pat L Jour 632. 


(8) Munigudu v. Emperor, 1925 Mad 1144 
(1144): 1925 Mad W N 600: 26 Cr Jj Jour 
1161: 88 Ind Cas 521. 


(2) Gangu Reddi v. Samarapathy Mudali, 
(1913) 21 Ind Cas 681: 38 Mad 512: 25 Mad 
L Jour 510; Cliuroobala v. Barendra Nath, (1900) 
27 Cal 126 (130): 3 Cal W N 601. But see 
Protnp Singli v. Khan Mahomed, (1909) 3 Ind 
Cas 661 (861): 36 Cal 994: 13 Cal W N 1221: 
11 Cal L Jour 50 [Order of discharge can be 
interfered only under S. 439, Cr P C]; Poona 
Charon, In the matter of, (1881) 7 Cal 447 (451, 
452). 

(3) Opporba Kumar v. Probod Kumari, (1896) 
1 Cal \V N 49 (51). 

(4) Nando Lai v. Mitter, (1899) 26 Cal 852 
(858): 3 Cal W N 539. 

(5) Saligram v. Ramji Lai, (1906) 28 All 554 
(563): 3 All L J 394: 1906 All W N 103: 1 
Mad L Tim 219. 

(6) Hurballabh v. Luehmeswar, (1899) 26 Cal 
186 (193): 3 Cal W N 49. 

(7) Puma Chandra Dutta v. Sheikh Dhalu, 
1930 Cal 721 (722): 52 Cal L Jour 87: 34 Cal 
W N 914: 129 Ind Cas 561: 1930 Cr. Cus 1129; 
Raj K unwar Singh v. Emperor, 1921 All 365 
(366): 43 All 180: 60 Ind Cas 428: 18 All L J 
1011; liar Prasad Doss v. Emperor,- 913) 19 
Ind Cas 197 (204): 40 Cal 477: 17 Cal W N 647: 


(9) Yasin Moral v. leaf Khan, 1932 Cal 667 
(867): 59 Cal 1080: 1932 Cr Cas 891: 34 Or 
L Jour 111: 140 Ind Cas 873. 

(10) Manmatha Nath v. Emperor, 1933 Oal 182 
(136): 37 Cal W N 201: 1933 Cr Cas 193: J42 
Ind Cas 280 [Conviction under the Bengal Emer¬ 
gency Ordinance, 1931, set aside as resting upon no 
foundation in evidence]; Balkrishna v. Emperor, 
1933 Bom 1 (7): 34 Bom L It 1523: 1933 Cr Cas 
1: 141 Ind Cas 720: 34 Cr L Jour 199 (Con¬ 
viction under Emergency Ordinance, II of 1982—• 
Held High Court has power to revise under S. 10 
—But held conviction not illegal]. 

(11) Ponnappa v. Vanamamalai, (1919) 58 
Ind Cns 483 (484): 10 Mad L W 480: 1919 
Mad W N 872; Thaylyee v. Srirangaroya, 1928 
Mad 60 (62): 1922 Mad W N 629: 16 Mad L 
W 497: 43 Mad L Jour 624: 31 Mad L Tim 
202: 71 Ind Cas 228; Kamal Kutty v. Udaya- 
varuma, (1912) 17 Ind Cns 65 (69): 36 Mad 
275: 12 Mad L Tim 429: 23 Mad L Jour 499: 
1912 Mad W N 1154; Shttktinathi v. GrUam 
Moideen, 1923 Mad 24 (25): 16 Mad L W 338: 
1922 Mad W N 689: 71 Ind Cas 508 [Order 
under S 145—No finding ns to possession—Order set 
aside]; Pigot v. Ali Mahammad, 1921 Cal 30 
(31. 32): 48 Cal 522: 60 Ind Cas 325; Laldhan 
v. Sukhdeo Narain, (1900) 27 Cal 892 (918). 
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or resulted in something akin to the denial of the right of fair trial .12 Under the Amending 
Act XVITI of> 1923, 01. 3 has been omitted in S. 435 and the bar to the revisional jurisdic¬ 
tion of the High Court has thus been removed. But still the High Court can exercise its 
extraordinary powers under this section as for instance where an order under S. 144 amounts 
to an abuse of the process of law.’3 

12. Power to expunge from record.—The High Court has power under this section 
to delete irrelevant matter in the judgment of the lower Court.i Thus where a Magistrate 
found on a discussion of the evidence that the case, for the prosecution was false, and went 
on to remark that his own impression was that the case was true, the High Court ordered 
the remark to be expunged from the judgment.2 

13. Difference of opinion among Judges.—Where the Judges constituting a 
Bench which heard an application under this section differed in their opinion the order of 
the Senior Judge under Cl. '36 of the Letters Patent before the amendment thereof in 1928, 
was held to prevail.! As to the effect of the amendment, see Note 12 to S. 98. 

14. Power of superintendence—If can be exercised by Judge sitting in the 
Insolvency or Original Side of the High Court.—A single Judge of the High Court exer- 
•cising Insolvency Jurisdiction has no power under this section to stay insolvency pro¬ 
ceedings pending before the District Judge in the moffussil.i For such a power see S. 18-A 
of the Presidency Towns Insolvency Act. The power of superintendence and revision stand 
on the same footing and is exercised by the High Court in its appellate and not in its onginal 
jurisdiction.2 Hence a Judge acting in the exercise of his original jurisdiction has no power 
to stay the hearing of a suit pending before a subordinate Judge in the moffussil. 

15. Power to transfer—Cl. (b).—The High Court has power to transfer a case 
pending on the file of a Court subject to its appellate jurisdiction to any other Court of 
equal or superior jurisdiction.! Thus, the High Court can transfer a case pending on the file 
of the Agency Commissioner in the Madras Presidency or the Mewas agent in the Bombay 
Presidency. But according to the High Court of Madrasi- the transfer cannot be made to 
the District Court as that Court is not of equal or superior jurisdiction but should be 


Govt. 
Ind. Act, 
S. 107, 
Notes 
11—15. 


4 Cal W N 613; Duulat Koer v. Kameshwari 
Koeri, (1899) 26 Cal 625 (629): 3 Cal W N 461; 
In re Cltunder Nath Sen, (1876) 2 Cal 293 (295): 
1 Ind Jur 841; Kulada Einkar v. Danesh Mir, 
(1906) 33 Cal 33 (45): 10 Cal W N 257: 2 Cal 
L Jour 271; Parmeshwar Singh v. Kailasapati, 
(1916) 35 Ind Cas 801 (803, 805): 1 Pat L 
Jour 336: 1 Pat L W 95: 1917 Pat H C C 1; 
Sundar Nath v. Emperor, (1918) 44 Ind Cas 
673 (673): 40 All 364: 16 All L J 189; Matuk- 
dhari v. Jaisari, (1917) 41 Ind Cas 652 (655): 
39 All 612: 15 All L J 526. But see Sakhawat 
Ali v. Emperor, (1919) 51 Ind Cas 337 (339): 
41 All 302: 17 All L J 321 [Held High Court 
ennnot revise under this section); Jhingai Singh 
v. Ram Part up, l Ind Cas 762 (763): 31 All 
150: 6 All L J 113, (Do); Mutsaddilal v. Tarif, 
(1917) 38 Ind Cas 978 (979): 18 Cr L Jour 
418, (Do). 

(12) Shebalak Singh v. Eamruddin Mandal, 
1922 Pat 435 (438): 2 Pat 94: 1 Pat L R Cr 
2. 1922 Pat Hi C C 241: 3 Pat L Tim 573: 68 
Ind Cas 149: 4 U P L It (Pat) 57 F B; Aran 
■Sardar v. IJura Sundar Mazumdar, 1923 Cal 95 
(96): 27 Cal W N 171: 37 Cal L Jour 39: 71 
Ind Cas 225; Govinda Che tty v. Perumal Chelty, 
(1913) 21 Ind C'ns 381 (382): 25 Mad L Jour 
370. 

(13) Teduppan Servai v. Periannatn Servai, 1928 
Mad 1108 (1109): 28 Mad L W 506: 1928 Mad 
AV N 779: 52 Mad 69: 55 Mad L Jour 621: 1 
Mad Cr Cas 304: 113 Ind Cas 279. 

Note 12. 

(1) Birnurayan v. King Emperor, 1922 Pat 97 
<100): 3 Pat L Tim 239: 67 Ind Cas 195; V 
K> iehnamrami Agyungar, In re, (1918) 47 Ind 


Cus 981 (9S1. 982): 35 Mad L Jour 368 [Per 
Abdur Rahim, J—Oldfield, J, dissenting); 
Vandayudapan i v. Dutrict Munsif of KaUa■ 
kurichi, 1925 Mad 402 (402): 78 Ind Cas 6 
IJligh Court cannot expunge matter at the 
instance of third parties]. 

(2) Bir Nurayun Singh v. King Emperor, 1922 
Pat 97 (100): 3 Pat L Tim 239: 67 Ind Cos 
195: 23 Cr L Jour 371. 


Note 13. 

(1) Moniram v. Mrijun, (1919) 54 Ind Cas 
169 (171, 172): 47 Cal 438: 24 Cal W N 972 
21 Cal L Jour 183; India Iron and Steel Co v. 
liunso Gopal, (1921) 59 Ind Cas 403 (411): 32 
Cal L Jour 54. 


Not© 14. 

(1) S a soon and Sons , Ltd v. Gusto Behari De t 
1927 Cal 629 (631): 31 Cal W N 847: 103 Ind 
Cas 754. 

(2) Chinna Pillai v. Sellappa, (1913) 20 Ind 
Cas 633 (634): 1913 Mad W N 595. 

(3) Xaraf/un v. Jankibai, (1915) 30 Ind Cas 
560 (562): 39 Bom 604: 17 Bom L R 655. 

Note 16. 

(1) Lotit Mohan J/oi7ra v. Surja Eanta t 
(1901) 28 Cal 709 (711): 5 Cal W N 749. 

( 1 -a) Maharujah of Jeypore v. Chetrucherla 
Gnnyuruju, 1923 Mad 604 (606): 17 Mad L W 
517: 45 Mad L Jour 8: 32 Mad L Tim 269: 1923 
Mad W N 277: 72 Ind Cas 745: 46 Mad 726 
[Distinguishing 23 Mad 329 which was a case 
decided under the old Agency Rules]. 
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made only to the High Court; whereas, according to the High Court of Bombay the. 
transfer can be made to the District Court .2 

The High Court can exercise its powers of transfer under this section even where- 
an application has been made to the District Judge under S. 24 of the Code of Civil Pro¬ 
cedure and he has refused it.3 


16. Power to punish contempt of Court’s authority.—The Chartered High Courts in 
India are superior Courts of Record and have the power to punish in a summary manner 
either by fine or imprisonment or by both any contempt of their authority. The- 
contempt of Court is not punishable as an offence under the Indian Penal Code or the Code 
of Criminal Procedure but is an offence punishable under the common law of England; and 
the High Courts in India have, as has been seen in Note 2 above, inherited the power from 
the old Supreme Courts which were invested with, and exercised the powers of the Court of 
the King’s Bench in England. 1 


Prior to the passing of the Contempt of Courts Act, XII of 1926, there was a 
conflict of judicial opinion as to whether the High Court had power to punish a contempt 
not of itself but of the subordinate Courts. 


In Governor of Bengal v. Moti Lai, (I. L. R. 41 Cal. 173), the High Court of 
Calcutta held that the common law jurisdiction of the High Court to punish contempt, 
did not extend to punishing a contempt of the subordinate Court. In re Venkat Rao, (21 
Mad L. Jour. 832), the High Court of Madras on the other hand, held that the High Court 
had power to punish such a contempt under its common law jurisdiction though not under 
S. 15 of the Charter Act. In Emperor v. Bdlkrishna, (1922 Bom. 52), the High Court 
of Bombay held that where a certain publication in connection with the proceedings of a 
subordinate Court had the effect of impeding the administration of justice it amounted 
to a contempt of the High Court' and that it could punish such contempt under its superin¬ 
tending powers under this section. The High Court of Allahabad has also held that it 
has, as a Court of Record, jurisdiction to punish acts of contempt committed against Courts- 
subordinate to itself.l'* The conflict has now been set at rest by the aforementioned Act 
XII of 1926 which empowers the High Court specifically to punish a contempt of the- 
subordinate Court where such contempt does not amount to an offence punishable under 
the Indian Penal Code. The Act besides defining and fixing a limit as to the punishment 
to be imposed in such cases, also empowers the Chief Courts (which do not possess any 
common law powers of the Court of the King’s Bench in England as the High Courts do)- 
to punish a contempt of its authority. See also the cases cited below .2 


17. Power to issue writ of certiorari.—“The writ of certiorari is the process by 
which the King’s Bench Division in the exercise of its superintending power over inferior 
jurisdictions requires the Judge or such officers of such jurisdictions to certify or send' 
proceedings before them into the King’s Bench Division whether for the purpose of examining 
into the legality of such proceedings or for giving fuller or more satisfactory effect to- 
them than could be done by the Court below”, i The jurisdiction of the High Courts, 
in India to issue such writs, as already noticed in Note 2, ante, is derived from the 
Supreme Courts which had and exercised the jurisdiction and powers of the Court of the- 
King’s Bench in England. Being a power derived from the English common law, the- 
High Courts in India should be guided by the principles laid down by the English. 


(2) Pestonji t£ Go v. Collector, West Ehandesh, 
1027 Bom 272 (276, 278): 29 Bom L R 361: 
51 Bom 416: 101 Ind Cas 582. 

(3) Saroj Bashini v. Girija Prosad, 1926 Oal 

326 (327): 87 Ind Cas 170. See also Nilmoni 
v. Taranath Mukerjee, (1883) 9 Cal 295 (300): 
9 Ind App 174: 4 Sar 392: 12 Cal L Rep 361: 

6 Ind Jur 547: 5 Shome L R 130 P C. 

Note 16. 

(1) Surendranuth v. Chief Justice, (1884) 10 
Cal 109 (131, 132): 10 Ind App 171: 4 Sar 474 
P C; Satish Chandra v. Ram Doyal, 1921 

Cal 1 (6): 48 Cal 388: 24 Cal W N 982: 82 Cal 

L Jour 94: 59 Ind Cas 143. 


(la) JIadi Ilusain v. Nasiruddin Haider, 1926- 
All 623 (627): 24 All L J 849: 97 Ind Cas 108: 
48 All 711. 

(2) Tushar Eanti Chose v. The Governor of 
Bengal in Council, 1933 Cal 118 (120): 1933 Or 
Cas 134: 37 Cal W N 276 [Case under Act XII 
of 1926]. 

Note 17. 

(1) Short and Mellor's Crown Practice also- 
cited in Tenkatrathnam v. Secretary of State r 
1930 Mad 896 (897): 32 Mad L W 475 : 60 
Mad L Jour 25: 128 Ind Cas 851: 58 Mad 979- 
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authorities as regards the scope and limitations of their jurisdiction to issue such writs. 2 Such 
jurisdiction is original jurisdiction, but extends over all inferior tribunals amenable to its 
authority.3 It, however, applies to the judicial acts and not to the ministerial acts of 
such tribunals. 4 The term “judicial does” not mean only acts of Judges or legal tribunals. 
“Whenever any body of persons having legal authority to determine questions affecting the 
rights of subjects and having the duty to act judicially act in excess of their legal autho¬ 
rity, they are subject to the controlling jurisdiction of the King’s Bench division exercised 
in these writs. ”5 But the High Court has no power to issue the writ against the Governor 
acting with the minister of public health, for the latter can claim exemption from the 
jurisdiction of the High Court for any act, counselled or ordered by them in their public 
capacity under S. 110 of this Act.6 

The issue of the writ of certiorari is in the exercise of the discretion of the High 
Court and the High Court will decline to exercise it in favour of an applicant who “armed 
with a point either of law or of fact which would oust the jurisdiction of the lower 
Court has elected to argue a case on its merits before that Court”.7 

13. Appeal.—An order of a single Judge of the High Court in the exercise of 
its powers of superintendence under this section is not appealable to the Privy Council 
by virtue of S. Ill of the Code of Civil Procedure. 1 Nor is the order appealable under 
Cl. 15 of the Letters Patent. (Sec commentaries under Cl. 15 of the Letters Patent.) 


Govt. 
Ind- Act, 
S- 107, 
Notes 
17—18. 


108. (Ch. Act, Ss. 13, 14).—(1) Each High Court, may by its own rules S. 108, 

provide as it thinks tit for the exercise, by one or more Notes 

Judges, or by division Courts constituted by two or more 1—3. 

Judges, of the High Court of the original and appellate 
jurisdiction vested in the Court. 

(2) The Chief Justice of each High Court shall determine what 
Judge in each case is to sit alone, and what Judges of the Court, whether with 
or without the Chief Justice, are to constitute the several division Courts. 

Synopsis. 

1. Division Court. 3. Rules. 

2 Original jurisdiction—See S. .115. 4 Powers of the Chief Justice. 

1. Division Court.—The Division Court must consist of at least two Judges of 
the High Court. 1 

2. Original jurisdiction .—Sec S. 115. 

3. Rules.—This section empowers the High Court to make rules for the exercise 
of original and appellate jurisdiction by the High Court through its Judges. But this 
does not enable the High Court to make a rule which is in contravention of the provisions 


Exercise of juris¬ 
diction by single 
Judges or division 
Courts. 


(2) V A O K Lachmanun Chettiar v. Commis¬ 
sioner, Corporation of Mudras, 1927 Mad 180 
(130): 51 Mad L Jour 742: 24 Mad L W 778: 
192(3 Mad W X 985: 99 Ind Cas 152: 50 Mud 
130. 

(3) Yenkatnratnam v. Secretary of Stale, 1930 
Mad 896 (902): 32 Mad L W 475: 60 Mad L 
Jour 25: 128 Ind Cas 851: 53 Mad 979. 

(4) Dasi Chettiar v. Chinnaswami Chettiar, 
1928 Mad 1271 (1271): 28 Mad L W 642: 1928 
Mad W N 727: 56 Mad L Jour 162 [President 
Union Panchayat revising electoral roll and then 
rejecting nomination—Does not act judicially]; 
Frome United Breweries d■ Co v. Bath Justices, 
1926 A C 52 cited in 1930 Mad 896 (897). 

(5) Rex v. Electricity Commissioners, (1924) 1 
K.B. 171 cited in 1930 Mad 896 (897) [Per 
Atkin LJ]. 

(J.P.C. —422 


x# , 'r, cn ^uiaramam ,. W ou tV u/ y u/ oirice, ±vj\j 
Mad 896 (902, 911): 32 Mad L W 475: 60 Mad 
I. Jour 25: 128 Ind Cas 851: 53 Mad 979. 


(7) O A. 0 K Lachmanan Chettiar v. Commis¬ 
sioner, Corporation, Madras, 1927 Mad 130 (131)- 
ol Mad L Jour 742: 24 Mad L W 778- 1926 
Mad W N 985: 99 Ind Cas 152: 50 Mad 130 


JNOte 18 . 


£ at y a Aaraj/ana Rao v. Bhashyakarulu Rao, 
1924 Mad 399 (399): 46 Mad 958: 46 Mad L 
Joixr 117: 18 Mad L W 655: 1923 Mad W N 719 
7o Ind Cas 604. 


Section 108—Note 1. 

(1) Riiylnilmr Sinyh v. Jethu Mehta, 1922 Pat 
13 (13): 3 Pat L Tim 194: 1922 Pat H C C 
88: 65 Ind Cas 675: 1 Pat 384. 
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Govt. 
Ind. Act, 
S. 108, 
Notes 

3—4. 


S. 109, 
Note 1. 


S. 110. 


contained in the Letters Patent. Such a rule, if made, is ultra vires.* Where rules are 
made delegating powers to the various Judges, the jurisdiction of the latter is fixed and 
limited by such rules, and any order made by a Judge or Judges in excess of this authority 
would be void as being without jurisdiction.2 

4. Powers of the Chief Justice.—It is the province and duty of the Chief Justice 
to determine what Judge or Judges shall decide each case. If two Judges are appointed 
by him to hear an appeal, no single Judge has jurisdiction to hear it.i When a Judge 
of the High Court chosen to sit in the sessions if taken ill as soon as the case is begun 
the Chief Justice has power to direct another Judge to preside over the sessions.2 

109. (28 & 29 Viet., C. 15; Ss. 3, 4, 6.)—(1) The Governor-General in 

Council may, by order, transfer any territory or place 
Power of Governor- f rom the jurisdiction of any other of the High Courts, 

aUer 1 local limits of a . n( * auth orise an y High Court to exercise all or any por- 
jurisdiction of High ^ on * ts jurisdiction in any part of British India not 
Courts. included within the limits for which the High Court 

was established, and also to exercise any such jurisdic¬ 
tion in respect of any British subject for the time being within any part of 
India outside British India. 


(2) The Governor-General in Council shall transmit to the Secretary 
of State an authentic copy of every order made under this section. 

(3) His Majesty may signify, through the Secretary of State in 
Council, his disallowance of any such order, and such disallowance shall make 
void and annul the order as from the day on which the Governor-General 
notifies that he lias received intimation of the disallowance, but no act done 
by any High Court before such notification shall be deemed invalid by reason 
only of such disallowance. 

1. Legislative changes.—The words “Any British subject for the time being 
within” iu sub-S. (1) have been substituted for the words “Christian subjects of His 
Majesty icsident in” by S. 1 of the Government of India (Amendment) Act, 1916 (6 & 
7 Geo. V, C. 37). 


110. (13 Geo 

Exemption from juris¬ 
diction of High 
Court. 


. Ill, C. 63, Ss. 15, 17; 21 Geo. Ill, C. 70, s. 1; 37 Geo. HI, 
C. 142, s. 11; 39 and 40 Geo. Ill, C. 79 s. 3; 4 Geo. IV, 
C. 41, s. 7).—(1) The Governor-General, each Governor, 
Lieutenant-Governor and Chief Commissioner and each 


of the members of the Executive Council of the Governor-General or of a 
Governor or Lieutenant-Governor, and a minister appointed under this Act 
shall not— 


Note 3. 

(1) Ma Than v. Mg Ba Gyaw, 1926 Rang 1 
(F B): 3 Rang 546: 4 Bur L Jour 185: 93 Ind 
(’as 124 [R 28 of the appellate rules is ultra vires 
as being inconsistent with Cl 13, Letters Patent]. 

(2) Narayan Vithal Sammant v. Jankibai Sita - 

raw Sammant, (1915) 30 Ind Cas 560 (562): 39 
Bom 604: 17 Bom L R 655 P B. See also Peary 
Afohun Das v. Donals Weston, ( ) 9 Ind Cas 

509 (511) Cal [Tho powers of the Judges of the 
Indian High Court are governed by tho Letters 
Patent, the Rules of the Court and the orders passed 
by the Chief Justice under the provisions of tho 
High Courts Act]. 

Noto 4. 

(1) Abdool Sobhan , In the matter of, (1882) 8 Oa 


63 (71): 4 Shome L R 57; Kunhammad v. Empe¬ 
ror, 1923 Mad 426 (430): 1923 Mad W N 94: 
44 Mad L Jour 450: 72 Ind Cas 599 : 46 Mad 
382 [Criminal appeal disposed of by vacation JuagG 
appointed by Chief Judge subsequent appeal to Di¬ 
vision Bench not competent]* Ealadhar Maxti v. 
Ghoytanna Maxti , (1903) 30 Cal 588 (592): 7 Cal 
W N 547 [Chief Justice constituting himself ana 
another judge as a Division Bench can deal witn 
application for revision against order of binau 
Cause Court]. 

'*unferor v. Dorabji, 1927 Bom 161 (162) : 
29 Bom L R 204: 101 Ind Cas 178 : 28 Lr u 
Jour 402 [Distinguishing 2 Cal W N 481]. 

See, however, Empress v. Ehagendra Nath Ban- 
nerjee, (1890) 2 Cal W N 481 (483). 
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(a) be subject to the original jurisdiction of any high Court by reason 

of anything counselled, ordered or done by any of them in his 
public capacity only; or 

( b ) be liable to be arrested or imprisoned in any suit or proceeding 

in any High Court acting in the exercise of its original juris¬ 
diction ; nor 

(c) be subject to the original criminal jurisdiction of any High Court 

in respect of any offence not being treason or felony. 

(2) The exemption under this section from liability to arrest and im¬ 
prisonment shall extend also to the Chief Justices and other Judges of the 
several High Courts. 

1. Legislative changes.—The following changes have been effected in sub-S. (1) 
■of the present section by Sch. I of the Government of India (Amendment) Act, 1916:— 

(1) The words “Lieutenant-Governor and Chief Commissioner ’ 1 have been newly 

added. 

(2) The words “The Executive Council of the Governor-General or of a Governor 

or Lieutenant-Governor ’ ’ have been substituted for the words “ their 
respective Executive Councils”. 

Ey the Government of India (Amendment) Act, 1919 (9 & 10 Geo. 5, C., 101) the 
words “and a minister appointed under this Act” in sub-S. (1) have been newly inserted. 


in 


111. (21 Geo. Ill, C. 70, Ss. 2, 3, 4)—The order in writing of the 

Written order by Governor-General in Council for any act shall, in any 

proceeding, civil or criminal, in any High Court acting 
in the exercise of its original jurisdiction, be a full 
justification of the Act, except so far as the order extends 
to any European British subject; but nothing in this 
section shall exempt the Governor-General, or any member of his executive 
Council, or any person acting under their orders, from any proceedings in res¬ 
pect of any such Act before any competent Court in England. 

LAW TO BE ADMINISTERED. 


Governor-General: 
Justification for act 
in any Court 
India. 


112. (21 Geo. Ill, C. 70, s. 17; 37 Geo. Ill, C. 142, s. 13.)—The High 

Law to be adminis- Courts at Calcutta, Madras and Bombay, in the exercise 
tered in cases of in. of their original jurisdiction in suits against inhabitants 
heritance and succes- of Calcutta, Madras or Bombay, as the case may be, shall, 
810n ‘ in matters of inheritance and succession to lands, rents 

and goods, and in matters of contract and dealing between party and party, 
when both parties are subject to the same personal law or custom having the 
force of law, decide according to that personal law or custom, and when the 
parties are subject to different personal laws or customs having the force of 

law, to decide according to the law or custom to which the defendant is sub¬ 
let. 


ADDITIONAL HIGH COURTS. 

113. His Majesty may, if he sees fit, by letters patent, establish a High 
Power to establish Court of judicature in any territory in British India 
additional High whether or not included within the limits of the local 
Court8 ’ jurisdiction of another High Court and confer on any 


Govt. 
Ind. Act, 
S 110, 
Note 1. 


S. 111. 


S. 112. 


S. 113. 



Govt. 
Ind. Act, 
S. 113. 


S. 114, 
Note 1. 


S. 131. 
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High Court so established any such jurisdiction, powers and authority as are 
vested in or may be conferred on any High Court existing at the commence¬ 
ment of this Act; and, where a High Court is so established in any area 
included within the limits of the local jurisdiction of another High Court, 
His Majesty may, by letters patent, alter those limits and make such inci¬ 
dental, consequential and supplemental provisions as may appear to be neces¬ 
sary by reason of the alteration. 


ADVOCATE-GENERAL. 


114. (53 Geo. Ill, C. 255, s. Ill; 21 and 22 Vic., C. 106, s. 29.)—(1) His 
Appointment and Majesty may, by warrant under His Royal Sign Manual, 

powers of Advocate- appoint an Advocate-General for each of the presi- 

Generai. dencies of Bengal, Madras and Bombay. 

(2) The Advocate-General for each of those presidencies may take on 
behalf of His Majesty such proceedings as may be taken by His Majesty’s 
Attorney-General in England. 

(3) On the occurrence of a vacancy in the office of Advocate-General 
or during any absence or deputation of an Advocate-General, the Governor- 
General in Council, in the case of Bengal, and the local Government mother 
cases, may appoint a person to act as Advocate-General; and the person so 
appointed may exercise powers of an Advocate-General until some person has 
been appointed by His Majesty to the office and has entered on the discharge 
of his duties, or until the Advocate-General has returned from his absence or 
deputation, as the case may be, or until the Governor-General in Council or 
the local Government as the case may be, cancels the acting appointment. 

1. Acting Advocate-General.—Sub-S. (3) has been newly added by Part m of 
S. 2 of the Government of India Act, 1919, (9 and 10 Geo. V, C. 101). The acting Advocate- 
General is entitled to a right of pre-audience over all other Advocates in respect of all business 
whether of a private nature or on behalf of the Crown.1 

******* 


SAVINGS. 

131 (1) * * * * • .• 

( 2 ) * * • * * # 

(3) Nothing in this Act shall effect the power of the Indian Legis- 
Saving as to cer- lature to repeal or alter any of the provisions mention- 
tain rights and ed in the Fifth Schedule to this Act, or the validity of 
powers. any previous exercise of this power. 

Legislative changes.— The words “Indian Legislature” were substituted for the 
words ‘‘Governor-General in Legislative Couneil ,, by Part IL of Sch. II of the Governmen 
of India Act, 1919 (9 & 10 Geo. V, C. 101). 


(1) In re, 


Section 114—Note 1. 

Pre audience of the Acting Advocate • 


General, 1932 Bom 71 (74): 83 Bom L B 1500: 
136 Ind Cas 793 P B. 
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1THE FIFTH SCHEDULE 

Section 131 (3). - 

PROVISIONS OF THIS ACT WHICH MAY BE REPEALED OR 
ALTERED BY THE 2 (INDIAN LEGISLATURE). 


106 

108(1) 

109 

110 
111 

112 


114(2) 


Section. Subject. 

# * • « • • 

.. Jurisdiction, Powers and Authority of High Courts. 

.. Exercise of jurisdiction of High Court by single 
judges or division Courts. 

.. Power of Governor-General in Council to alter local 
limits of jurisdiction of High Courts etc., 

.. Exemption from jurisdiction of High Courts. 

.. Written order by Governor-General in Council a 
justification for act in High Court. 

.. Law to be administered in cases of inheritance, suc¬ 
cession, contract and dealing between party and 
party. 

.. Powers of Advocate-General. 


Govt. 

Ind. Act, 
Sch. v. 


1. This schedule was substituted by Sch. I of 
the Government of India (Amendment) Act, 1916 
(6 & 7, Geo. V, 0. 37). 


2. These words were substituted for the words 
‘‘Governor-General in Legislative Council by Part 
II of Sch. II of the Government of India Act 
1919 (9 & 10, Geo. V, O. 101). W 
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DESPATCH FROM THE SECRETARY OF STATE. 


SIR CHARLES WOOD’S DESPATCH ACCOMPANYING FIRST 

LETTERS PATENT OR CHARTER. 


Judicial, No. 24. 


India Office, 


London, 14 th May, 1862. 
To 


My Lord, 


HIS EXCELLENCY THE RIGHT HONOURABLE 

THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


I herewith transmit to you the Letters Patent or Charter*, under the Royal Sign 
Manual, for the High Court of Judicature to be Established in Bengal in accordance with 
tho provisions of the Act 24 and 25, Victoria, Chapter 104, for establishing High Court 
of Judicature in India, and request that you will take immediate measure for instituting 
the Court, the first Judges of which, including those appointed under the 3rd section of 
the Act, are designated in the second clause of the Charter. Those appointed by the 
Crown will be severally informed by me of their appointments to the Court. 

2. This Charter will accomplish the great object which has so long been contem¬ 

plated, of substituting for the Supreme and Sudder Courts abolished by the Act of High 
Court of Judicature, possessing the combined powers and authorities of th© abolished 
Courts and exercising jurisdiction both over the Provinces under the Sudder Court and 
over the Presidency Town which forms the local jurisdiction of the Supreme Court. 

3. Before I review the provisions in detail, it is necessary that I should direct 

your attention to the general scope and main provisions of the Act in question. 

4. It abolishes, in the first place (as soon as the Charter shall issue), the 

Supreme Court and the Court of Sudder Dewany Adawlut. It vests in the High Court 
(by the last provision of section 9) the powers and authorities of those Courts res¬ 
pectively, except so far as the Crown may by such Charter otherwise direct. And (by 
the first part of the same section) it invests the High Court with such Civil, Criminal, 
Admiralty, Vice-Admiralty, Testamentary, Intestate and Matrimonial Jurisdiction, and all 
such powers and authority in relation to the administration of justice in the Presidency 
as the same Charter may confer. With respect, therefore, to the fusion of the Supreme 
and Sudder Courts, it appears obvious that the Act itself speaks, and that to assume and 
effect the same purpose by .affirmative declaration in the Charter would be superfluous It 
has been, consequently, deemed unnecessary that the Charter should exhibit on the face 
of it an explicit statement of the powers and jurisdiction to be possessed by the new Court 
in consequence of the fusion as would have been the proper course if these powers and 
jurisdiction had been entirely new. Recourse has been had in some places in lieu of such 
explicit statement to reference to statutory provisions, and in others, to the Charter of 
the Supreme Court when the object of clearness appeared to require it. But wherever the 
Charter does not otherwise specify, the High Court will use the powers and administer 

the jurisprudence appertaining to those Courts respectively to whose authority it now 
succeeds. 


(1) This Letters Patent, dated the 14th May, 1862, 
Patent, dated 28th December, 1865. 


was revoked by further Letters 
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5. But the Charter is intended positively to declare all such Civil, Criminal and 
other jurisdictions above specified as the Crown thinks proper by this Charter to confer 
on it supplementary or additional to its main purpose, namely, the fusion of the afore¬ 
said Courts. 

* • V T ' A 

6. Moreover, the words giving authority to confer on the Court such jurisdiction 
and such powers and authorities for the administration of justice as the Crown may 
direct, appear very large and such as, in point of fact, invest the Crown with extensive 
legislative powers, so far as “the administration of justice,’’ within the meaning of the 
sections, may require. It has been, however, thought best to use this power very spar¬ 
ingly and simply as ancillary to the real purpose of the Act, namely, the establishment 
of new Courts. 

I i f 

7. Another reason for the form which the present Letters Patent assume, is to 
be found in the provisions of S. 17 of the Act of last Sessions. By that section power 
is given to the Crown to recall the Letters Patent establishing the Court at. any time 
within three years after its establishment, and to grant other Letters Patent in their 
stead. This provision was inserted in the Act, mainly with the view of enabling Her 
Majesty’s Government to avail themselves of the advice and assistance of the Judges of 
the Court in framing the more perfect Charter by which the jurisdiction and authority 
of the Court is to be permanently fixed. On this point, I request you will put yourselves 
in communication with the Judges of the Court, and, at any time previous to the expira¬ 
tion of two years from the date of (establishment of the Court, furnish me with any sugges¬ 
tions they make, or any amendments they may propose in the Letters Patent now trans¬ 
mitted, and I shall be glad if, in proposing alterations, the Judges will put their recom¬ 
mendations as nearly as possible in the form in which they wish them to appear in the 
future Letters Patent. 


8. I proceed to notice, in order, such of the provisions of the Charter as appear 
to me to call for special remark. 

9. By clause 6, power is given to the Chief Justice to appoint the officers of the 

Court, and to fix their salaries subject, however, in both cases, to the 
Clause 6. approval and confirmation of the Governor-General in Council. 

This provision does not refer to the setting of tables of fees, where 
fees are allowed, which, under S. 15 of the Act, is required to be done by the Court. 

10. The Supreme Court exercise an authority entirely independent of the Govern¬ 
ment in regard to its ministerial officers. The Government, however, has always consi¬ 
dered itself at liberty to receive representations from any of the officers of the Sadder 
or Subordinate Courts who felt themselves aggrieved by the orders of the Judicial Authori¬ 
ties, and to express its opinion on the propriety or otherwise of the proceedings of the 
Courts in such cases. It will be expedient for you to take the question into your consi¬ 
deration, and, after communication with the Court, to adopt some rule m regard to it, 
which of course must be uniformly applicable to all the officers of the Court. Constituted 
as the High Court will be, it will merit all the confidence you can repose in it; but as 
a question of policy, the extension of the liberty of application to the Government to those 
who have not hitherto enjoyed it appears to me preferable to taking it away from thos 
who have heretofore been permitted to avail themselves of it, as a mode of obtaining 
redress against proceedings alleged by the applicants to be unjust and oppressive. 


11. In regard to the admission of Advocates, Vakeels, and Attorneys, the recom 

mendations of the Law Commissioners have been followed. Under 
Clauses 7-10. the existing practice, the Advocate pleads, and the Attorney acts, 

for the suitors of the Supreme Court and the Vakeel both pleads 
and acta for the anitors of the Sudder Court, of which Court the Advocate and Attorney 

of the supreme Court are ex-officio Vakeels. These terms are employed “ 
simply to express the functions of these several classes of pract.t.oners. The Advocate 
and Attorney will respectively plead and act in the Sigh Court and the Vakeel mU bo h 
plead and act in the High Court as he did in the Sudder Court. Any person nrny app y 
Jo be admitted either as an Advoeate, or Vakeel, or Attorney under the rules wh.eh the 
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Court is authorized by the Charter to make, and there is nothing in the Charter to pre¬ 
vent the admission of Advocates and Attorneys to be also Vakeels of the High Court, 
should the Judges consider such a course to be expedient. 

12. The provisions in the Act, S. 2, Cl. 4, which declares that Pleader of 
the Sudder Court, “who shall have been admitted as Pleaders of the High Court,” shall 
be eligible, under certain conditions, to the Bench of the Court, implies that a discre¬ 
tionary power may be exercised as to the admission of the present Pleaders of the 
Sudder Court to the Bar of the High Court. This enactment will account to you for 
the omission from the Charter of any provision appointing all the present practitioners 
of the Supreme and Sudder Courts to the High Court. I conclude, however, that unless, 
in any special cases, there are strong reasons to the contrary, the Court wall admit the 
whole of the practitioners in the abolished Courts at the date of their abolition, to be 
the first Advocates, Vakeels, and Attorneys of the High Court. 

13. With reference to the concluding sentence of Clause 10, it is to be observed 

that the Letters Patent contain no provision reserving to the Attor- 
Clause 10. neys of the present Supreme Court the right of pleading after the 

issue of this Charter, in the Insolvent Court, as newly regulated by 
Clause 17. No such provision, however, is necessary, as the Insolvent Court is a separate 
tribunal not affected by the Act authorising the Letters Patent and will continue a separate 
Court though, for the future, presided over by a Judge of the High Court. The Attor¬ 
neys, therefore, will, as heretofore, practise in accordance with the rules of the Insolvent 
Court itself. 


14. By the important provisions contained in the clauses of the Charter, 11 to 38 
inclusive, effect is given to the 9th section of the Act, respecting the jurisdictions and 
powers to be exercised by the High Court. 

16. The original civil jurisdiction now exercised by the Supreme Court within 
Civil Jurisdiction, the limits of the Presidency Town will henceforth be exercised 
Clause 11. uuder the Chart< ’ r > *>y the High Court, including in that term 

(Clause 36 of the Charter) a .Judge or Division Court of the High 
Lourt, appointed or constituted under the provisions of the 13th section of the Act. 


16. As it is very desirable that every suit should lie instituted in the Court of the 

district in which the property forming the subject of dispute is situated, or in which the 

cause oi action has its origin, or in which the defendant resides or carries on business- 

the jurisdiction hitherto exercised by the Supreme Court (on the ground of constructive 

inhabitancy or otherwise) over persons and property beyond the local limits of the 

Presidency Town, but within the limits of the Presidency or Division subject to the 

authority of the High Court has not been vested in the High Court. The concluding 

provision of Clause 11 prorides that the exercise of the ordinary original civil juris 

diction of the Court shall be confined to the local limits of the Presidency Town with 

power, however, to the Court, under Clause 13, to call for and try anv suit instituled in 

any Court subject to its superintendence, when, for reasons to be recorded, it shall think 
proper to do so. ’ 111111 


17. The terms of Clause 12, defining the original jurisdiction of the High Court 

t0 are nearly similar to those employed in S. 5 

a,,se 12, <,f t,1? f ' odc of Civil Procedure (Act VIII 0 f 1859) and 

.. ,, . . . ar . e 1 , . nt . ended ,0 indudc description of case over which 

the Mofuss.l Courts have jurisdiction. By the 8th section of the 21st George III O ~n 

the Supreme Court is precluded from exercising any jurisdiction in any matter concern 

1A . f , ... 1Dg the revenue - Fattier, a decisioni of 'the Judicial Com- 
lArdasecr Cursetj, v. nntteeof the Privy Council, pronounced in April 1856 

Perozeboye. ruled against the exercise of the Ecclesiastical jur^licUon 

~ , of th0 Su I )renie Court 111 matters matrimonial between others 

than Christians, and even expressed some hesitation as to whether that Court should 

admiD18t<?r a remed - v 111 HU ‘- h cas «* 011 the Civil side. It is one object of the presen 


(1) Ardnxeer Cureetji v. Perozeboye, (1865) 6 
Moo I ml App 348: 4 Suth W R P C 91: 7 Suth 

(J.P.C.—423 


265; j Snr 548: 10 Moo P C 373 P 0 



3378 


Despatch from the Secretary of State 


App. 


Charter to do away with all such restrictions and limitations, as far as this can be done 
without trenching on the proper province of legislation. It has, therefore, been sought 
to invest the High Court, in the exercise of its original civil jurisdiction, ■with as ample 
powers in receiving and determining cases of every description, and in applying a remedy 
to every wrong as are exercised by the Courts not established by Royal Charter, and thus 
to place the Courts of first instance in the Presidency Towns and in the interior of the 
country in this respect; as nearly as may be, on the same footing. 

18. I shall be glad to be furnished with your opinion, after consultation with 
the Judges of the Courts, as to the concluding portion of Clause 12, excluding the juris¬ 
diction of the Court in regard to eases falling within the jurisdiction of the Small 
Cause Court of Calcutta, in which the debt or damage or value of the property sued for 
does not exceed 100 Rupees. Hitherto, I believe, there has been no tendency to bring 
into the Supreme Court cases cognizable by the Small Cause Court; but should it appear 
that under the, new system, the time of the High Court is unnecessarily taken up with 
trying cases which might be instituted in the Small Cause Court, it may become a 
question for consideration whether the sum, excluding the jurisdiction of the High Court, 
might not be raised to, say, 300 or 500 Rupees. 

19. It has been suggested that the Small Cause Court should be placed on the 

same fooiing as a Zillah Court in its subjection to the High Court as a Court of appeal 
and general superintendence. But I do not consider that it was the purpose of the Act 
of Parliament of last Session that the Crown, in framing a Cliarter under it for the 
High Court, should interfere with the present position and jurisdiction of other and 

independent Courts. This subject, if desirable, is properly to be attained by legislation. 

Should you be of opinion that the Small Cause Court ought to be placed in the same 
relation to the High Court as any other Court subject to its appellate jurisdiction and 
general control, the measure can be carried into effect by an Act of the Governor- 

General in Council. 

20. As already observed, the effect of Clause 12 will be to confine the ordinary 

original civil jurisdiction of the High Court within narrower 
Clause 13. limits than the Civil jurisdiction exercised by the Supreme 

Court. By Clause 13, however, the High Court is empowered 
to call for and to try, as a Court of first instance, any suit which the law requires to 
be instituted before some other tribunal. By the exercise of the power thus conferred 
on it, the High Court will be enabled to obviate all reasonable ground of complaint, 

when it shall deem that any hardship or injustice is likely to result from the compul¬ 
sory institution in a Zillah Court of a suit which, but for the change in the system, 
might have been instituted in the Supreme Court. 

21. The introduction of the words “whether within or without the Bengal 
Division of the Presidency of Fort William” in this and in several other clauses, may 
appear to require explanation. The Court about to be established is called in S. 2 of 
the Act, 24 and 25 Victoria, C. 104, a Court “for the Bengal Division of the Presidency 
of Fort William.” That title is of course preserved in the Charter. By S. 8, the 
Supreme and Sudder Courts are abolished and by S. 9 all their jurisdiction, power, and 
authority, except when otherwise provided are vested in the High Court. But the 
Supreme Court has various original jurisdictions, extending over the whole of the Pre¬ 
sidency of Fort William, and also over some of the Xon-Regulatiou Provinces under the 
Government of India, and the Sudder Court has various appellate jurisdictions extending 
over the Bengal Division of the Presidency, and also over the Province of Assam and 
others, which are not properly parts of the Presidency. The result is, that the High 
Court “for the Bengal Division,” succeeding to the powers of both the Supreme and the 
Sudder Courts, has, in several respects, jurisdictions in territories not within the Bengal 
Division. As this is the result of the Act, it might not have been necessary to notice it 
in the Charter. But for the sake of clearness, and in order to show distinctly that the 
Charter is meant to applv to these extra local juris (fictions, as well as to the strictly 
local jurisdiction within the Bengal Division, it has been deemed advisable to introduce 
these words. 
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22. Clauses 14 and 15 give effect to the recommendation of the Law Commissioners, 

that the High Court shall have all the appellate jurisdiction 
Clauses 14 and 15. which is now exercised by the Sudder Dewany Adawlut, 

and a new appellate jurisdiction in civil cases, from the 
Courts of original jurisdiction, constituted by one or more of its own Judges, except 
that in the case of a decision which has been passed by a majority of the full number 
of the Judges of the Court, the appeal shall lie to Her Majesty in Council. 

23. It will appear, from a subsequent clause on the Letters Patent, that the pro¬ 
ceedings in the High Court in civil cases are to be regulated by the Code of Civil Proce¬ 
dure enacted by the Legislature of India, of which Act XXIII of 1861 forms a part. By 
S. 23 of the last mentioned Indian Act, provision has been made for a difference of 
opinion on the hearing of an appeal. A difficulty, however, may occur when two Judges, 
constituting a Division Court for the trial of cases in the exercise of original jurisdic¬ 
tion, differ as to the judgment to be given. For such a case, the Code of Civil Procedure, 
which is adapted to Courts of first instance presided over by single Judges only, contain 
no provision. To call in a third Judge, and to re try the case, with a view to a judgment 
from which there may be an appeal to the High Court under Cl. 14 would be produc¬ 
tive of unnecessary delay and expense to the parties; and I am of opinion that the 
Court should make provision for such a contingency, by a rule made uuder the 13th 
section of the Act of Parliament, providing either that the judgment shall be in accord¬ 
ance with the opinion of the senior of the Judges constituting the Division Court, 
or that the final judgment shall be entered pro forvxa, according to such opinion, such 
judgment being a judgment for the purpose of an appeal against the same, but not 
for any other purpose. 

24. The substantive civil law to be administered by the High Court within the 

jurisdiction of the Supreme and Sudder Courts, respectively, 
Clauses 18, 19 and 20. will, until otherwise provided, continue as at present. This, 

as I have said, it was no part of the purpose of the Act of 
Parliament, or Charter to effect. And the clauses on which I am now commenting are 
probably superfluous. But they have been introduced to obviate any apprehension 
which might have been entertained that in fusing the two Courts together, it was intended 
to fuse also the law which they have respectively hitherto administered, and thus to make 
a substantial innovation, not only in the tribunals for administration of the law but 
of the law itself. T trust, however, that measures may be taken ere long for effecting great 
improvements in this respect, by enacting for the British possessions in India a body of 
substantive law, by which all classes shall be governed, and all transactions shall be regu¬ 
lated except in cases to which our Judicatures are required to apply the personal laws of 
any classes of our Indian subjects. 


25. Under Cls. 21, 22, and 38, no change will be effected by the Charter in 

the administration of criminal justice in the Presidency 
Clauses 21, 22 and 38. Town or in respect of persons subject to its criminal juris¬ 
diction, residing in the interior of the country* It 

appears, however, to Her Majesty’s Government that some modification of the exis¬ 
ting practice, both at the capital and in the provinces, is necessary and on these points 
I shall address you in a separate despatch. ’ 

26. The Sudder Court exercises no original jurisdiction, but by Cl. 23, ori<ri- 

Clausc 23 . ,,al jurisdiction, throughout the territories subjeet 

to Its authority, has been given to the High Court the 

principal object being to enable the Judges to hold trials for often,-cs committed out of 
the Presidency Town, at which from their importance or for other specific cause, it ,„ nv 
he expedient that a Judge or Judges of the High Court should preside. 

27. The remaining clauses of the Letters Patent on the subject of the criminal 

jurisdiction of the High Court do not call for any particular 
Clauses 24-28. notice. They contain no special provisions respecting the 

tranter to that Court, of the criminal jurisdiction exercised 
by the Supreme Court over inhabitants of such parts of India as are not comprised within 
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the local limits of the Letters Patent that having been fully provided for by S. 10 
of the Act under the authority of which the High Court is established. 


28. As- in the, case of the Small Cause Court, you will consult the Judges in regard 
to the relation in which the High Court is to stand to the Magistrates of Calcutta. 

29. Clause 30, respecting the exercise of the jurisdiction by the High Court else¬ 

where than at its ordinary place of sitting, is a very 
Clause 30. important provision and one which, I have no doubt, if 

judiciously carried into effect, will materially tend to the 
greater efficiency of all the judicatories subject to the superintendence ‘ and authority 
of the High Court. Circumstances may frequently arise when the deputation of a 
Judge or Judges of the High Court would be a measure of the highest expediency. For 
such cases the clause under consideration will enable the Government to provide by 
deputing one or more Judges from the High Court, who would avail themselves of the 
opportunity thus afforded them of making a searching inquiry into the manner in which 
the local Courts were performing their duties. 


3G. Witli reference to this clause, it has been considered whether the precedence 
of S. 14 of the Act of Parliament should not be followed and the authority to make 
the necessary arrangements for exercise of the Court’s jurisdiction out of the usual place 
of sitting vested in the Chief Justice. On the whole, it was thought that acts partaking 
so much of an administrative character might be more perfectly performed by the Gov¬ 
ernor-General in Council. But it is scarcely necessary for me to add that Her Majesty’s 
Government entertain full confidence that the Chief Justice will be the authority habitually 
consulted in the matter. 


31. The Supreme Court exercises at preseut, Admiralty Jurisdiction under its 

Charter. The Chief Justice has Vice-Admiralty Jurisdic- 
Clauses 31 and 32. tion under the commission of the 19th July, 1822, and all 

or any of the Judges of the Supreme Court may be appointed 
Commissioners, under the provisions of 39 and 40, George III, O. 79, S. 25, for the 
trial and adjudication of prize causes and other maritime questions arising in India. By 
the present Charter, the whole of these jurisdictions and power will be vested in the High 
Court, and as in the Act above cited, by the expression “other maritime questions” in 
general, mention is made of all the jurisdictions conferred as above-mentioned in the 
clauses of the Charter, providing both for the civil and criminal maritime jurisdiction 
of the High Court. 


Clauses 33 and 34. 


32. The clauses respecting testamentary and intestate 
jurisdiction do not call for any remark. 


33. Her Majesty’s Government are desirous of placing the Christian subjects of the 

Crown within the Presidency in the same position under the 
Clause 35. High Court, as to “matters matrimonial” in general 

as they now are under the Supreme Court, and this they 
believe to be effected by Cl. 35 of the Charter. But they consider it expedient that 
the High Court should possess, in addition, the power of decreeing divorce, which the 
Supreme Court does not possess, in other words, that the High Court should have the 
same jurisdiction as the Court for Divorce and Matrimonial Causes in England, established 
in virtue of 20 and 21 Vic., C. 85, and in regard to which further provisions were made 
by 22 and 23 Vic., C. 61, and 23 and 24 Vic., C. 144. The Act of Parliament for establish¬ 
ing the High Court, however, does not purport to give to the Crown the power of importing 
into the Charter all the provisions of the Divorce Court Act, and some of them the Crown 
clearly could not so import, such for instance as those which prescribe the period of re¬ 
marriage, or those which exempt from punishment clergymen refusing to re-marry adul¬ 
terers. All these are, in truth, matters for Indian legislation and I request that you will 
immediately take the subject into your consideration and introduce into your Council a 
Bill for conferring upon the High Court the jurisdiction and powers of the Divorce Court 
in England, one of the prolusions of which should bo to give an appeal to the Privy Council 
in those cases in which the Divorce Court Act gives an appeal to the House of Lords. 
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34. The object of the proviso at the end of Cl. 35 is to obviate any doubt that 
may possibly arise as to whether, by vesting the High Court with the powers of the Court 
for Divorce and Matrimonial Causes in England, it was intended to take away from the 
Courts within the divisions of the Presidency not established by Royal Charter any 
jurisdiction which they might have in matters Matrimonial, as, for instance, in a suit 
for alimony between Armenians or Native Christians. With any such jurisdiction it is 
not intended to interfere. 


35. Clause 36 refers to the powers of single Judges and Division Courts, appointed 

or constituted under the provisions of the 13th section of 
Clause 36. the Act. By S. 14 of the Act, the power of determining 

from time to time what Judge in each case shall sit alone, 
and what Judges shall constitute Division Courts, is placed in the hands of the Chief 
Justice. It will be observed that the law does not require that a Judge selected from the 
Bar shall necessarily form a part of every Division Court, and it will be for the Chief 
Justice to consider whether, in cases exclusively between Natives, it will not be desirable 
to foPow, as far as possible, the course which has already been resolved upon in regard 
to the cases under appeal to the Sudder Court at the time of its abolition, and to consti¬ 
tute the Division Court of Judges trained in the country, whose knowledge of the Native 
language will obviate the expense and delay of translating the proceedings. 


36. Clause 37 is a very important one, and there is little doubt, will prove a very 

salutary provision. It has, therefore, been inserted, although 
Clause 37. the change introduced is somewhat greater and more sub¬ 

stantial than is generally aimed at in this Charter. It 
extends to the High Court the Code of Civil Procedure enacted by the Legislature of 
India for the Court, not established by Royal Charter, and thus accomplishes the object 
so long contemplated of substituting one simple Code of Procedure for the various systems 
(corresponding to its common law, equity and admiralty jurisdiction) which have been 
in operation in the Supreme Court since the date of its establishment. 


37. In regard to the rules respecting appeals to the Privy Council the object has 

been to avoid unnecessary innovation where so much of change, with its necessary in¬ 

convenience, is unavoidable. The existing rules which regulate these appeals are, 
therefore, left in force, with one or two additions only, which experience in the Court 
of the Judicial Committee has found advisable. For instance, Cl. 40 is introduced, 

as it had been commonly introduced, of late years in the appeal rules of other depend¬ 

encies of Great Britain in order to remove all doubts as to the power of the High Court 
to allow an appeal to the Council from interlocutory judgments. 

38. It will, however, be obvious to you that the rules, as now framed, will be liable 
to the reproach of confusion, and perhaps of uncertainty. They will be compounded 
of those contained in the Charter and those already in force which will necessitate refer¬ 
ence to several documents. You will agree with me that a simple and intelligible Code of 
Rules, to regulate appeals to the Privy Council from the new High Courts, or rather from 
the High Courts in general which may be constituted under the Act of Parliament will 
be of great advantage to the suitors and the public. I should wish, therefore, that one 
of the first objects of the Judges, as soon as the amount of labour thrown on them by 
their new position may allow it,, might be to prepare suggestions for such a Code of Rules, 
which might then be reduced into a complete shape by the authority of the Privy Council 
at Home. 


39. In forwarding the Letters Patent to the Judges of the High Court vou are 
requested to furnish them with a copy of this despatch. I trust that the Letters Patent 
taken in connection with the Act for establishing the Court, will be found to contain 
everything requisite for enabling the Court to proceed at once to the discharge of its 
important duties. It is possible that omissions may be discovered by the legal autho¬ 
rities in India, which may impede the proper action of the Courts, and should the Judges 
represent to you that such is the case you will take immediate steps for supplying what 
is wanting by such legislative measures as you may consider most expedient for remedy¬ 
ing the defects brought under your consideration. 



3382 


Despatch from the Secretary of State 


App. Ill 


40. I cannot conclude this despatch without expressing the deep interest felt by 
Her Majesty’s Government in the success of this important measure. The Crown by 
its Letters Patent has sanctioned the establishment of a tribunal as the Chief Court of 
Justice in India, which in the trained learning of the Judges selected from the Bar, and 
m the knowledge of the language, feelings, and habits of the Natives of that country 
possessed by the other members of the Court, combines the most material elements of 
success. And Her Majesty’s Government look with confidence to the zealous exertions 
and cordial co-operation of the Judges to place the administration of Justice in India, 
under the controlling authority of the Court, in such a state of efficiency as will render it 
in every respect adequate to its ends, and satisfactory to the people and to the Government. 

I have the honour to be, 

My Lord, 

Your Lordship’s most obedient humble Servant, 

(Signed) C. WOOD. 
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I. P. Cal. LETTERS PATENT [CALCUTTA, MADRAS AND BOMBAY], 

[N.B.—As the Letters Patent for Calcutta, Madras and Bombay are all in very* 
s i m i l ar terms, the Letters Patent, Calcutta, is given as the main one, and the differences 
in the wording of the other two Letters Patents indicated within square brackets.] 

For the High Court of Judicature for the Presidency of Calcutta. 

Victoria, by the Grace of God, of the United Kingdom of Great Britain 

and Ireland, Queen, Defender of the Faith. To all to 
Recital of Acts 24 & whom these presents shall come, Greeting: Whereas by 
25 Viet., c. 104. an 0 £ p ar ii amen t p asse( j i n the twenty-fourth and 

hventy-fifth years of Our Reign, entitled “An Act for establishing High Courts 
of Judicature in India.” It was, amongst other things, enacted that it should 
be lawful for Her Majesty, by Letters Patent under the Great Seal of the 
United Kingdom, to erect and establish a High Court of Judicature [at 
Madras, for the presidency of Madras aforesaid] at Fort William in 
Bengal, for the Bengal division of the Presidency of Fort William 
aforesaid [at Bombay for the Presidency of Bombay aforesaid,] 
and that such High Court should consist of a Chief Justice and as 
many Judges, not exceeding Fifteen, as Her Majesty might, from time to time, 
think fit to appoint, who shall be selected from among persons qualified as 
in the said Act is declared: Provided always that the persons who at the time 
of the establishment of such High Court were Judges of the Supreme Court of 
Judicature, and permanent Judges of the Court of Sudder Dewany Adawlut 
or Sudder Adawlut of the same Presidency, should be and become Judges of 
such High Court, without further appointment for that purpose, and the 
Chief Justice of such Supreme Court should become the Chief Justice of such 
High Court, and that upon the establishment of such High Court as aforesaid, 
the Supreme Court and the Court of Sudder Dewany Adawlut and Sudder 
Nizamat Adawlut at [Madras], Calcutta [Bombay] in the said Presidency, 
should be abolished: 

And that the High Court of Judicature so to be established should have 
and exercise all such civil, criminal, admiralty and vice-admiralty, testamentary, 
intestate and matrimonial jurisdiction, original and appellate, and all such 
powers and authority for, and in relation to the administration of justice m 
the said Presidency as Her Majesty might, by such Letters Patent as aforesaid, 
grant and direct, subject, however, to such directions and limitations as to the 
exercise of original, civil and criminal jurisdictions beyond the limits of the 
Presidency-town, as might be prescribed thereby; and, save as by such Letters 
Patent, might be otherwise directed, and subject and without prejudice to the 
legislative powers in relation to the matters aforesaid of the Governor-General 
of India in Council, the High Court so to be established should have and exer¬ 
cise all jurisdiction, and every power and authority whatsoever, in any manner 
vested in any of the Courts in the same Presidency abolished under the said 
Act at the time of the abolition of such last mentioned Courts: 

And whereas We did, upon full consideration of the premises, think fit 
to erect and establish, and by Our Letters Patent under the Great Seal ot 
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United Kingdom of Great Britain and Ireland bearing date at Westminster, L. P.-Cal- 
the twenty-sixth day of June in the Twenty-fifth Year of Our Reign, in the 
Year of Our Lord, One thousand eight hundred and sixty-two, did accordingly, 
for Us, Our heirs and successors, erect and establish [at Madras, for the Presi¬ 
dency of Madras aforesaid, a High Court of Judicature, which should be called 
the High Court of Judicature at Madras] at Port William in Bengal for the 
Bengal Division of the Presidency of Fort William aforesaid, a High Court of 
Judicature which should be called the High Court of Judicature at Fort. 

William in Bengal [at Bombay, for the Presidency of Bombay aforesaid, a 
High Court of Judicature which should be called the High Court of Judicature 
at Bombay] and did thereby constitute the said Court to be a Court of Record: 
and whereas We did thereby appoint and ordain, that the said High Court of 
Judicature at [Madras] Fort William in Bengal [Bombay] should, until 
further or other provision should be made by Us, or Our heirs and successors 
in that behalf, in accordance with the recited Act, consist of a Chief Justice 
and five Judges, and did thereby constitute and appoint certain persons, being 
respectively qualified as m the said Act is declared, to be Judges of the said 
High Court: 

And whereas by the said recited Act it is declared lawful for Her 
Majesty, at any time within three years after the establishment of the said 
High Court, by Her Letters Patent, to revoke all of such parts or provisions 
as Her Majesty might think fit of the Letters Patent bj r which such Court was 
established, and to grant and make such other powers and provisions as Her 
Majesty might think fit, and as might have been granted or made by such first 
Letters Patent : 


And whereas by the Act. of the twenty-eighth year of Our Reign, 
cha'pter fifteen, entitled “An Act to extend the term for granting fresh 
Letters Patent, for the High Courts in India, and to make further provision 
respecting the territorial jurisdiction of the said Courts,” the time for issuing 
fresh Letters Patent has been extended to the first of January, One thousand 
eight hundred and sixty-six: 


And whereas, in order to make further provision respecting the consti¬ 
tution of the said High Court, and the administration of justice thereby, it is 
expedient that the said Letters Patent, dated the twenty-sixth of June, One 
thousand eight hundred and sixty-two, should be revoked, and that some of 
the powers and provisions thereby granted and made should he granted and 
made with amendments and additional powers and provisions by fresh Letters 
Patent. 


1. Now know ye that We, upon full consideration of the premises and 

of Our special grace, certain knowledge, and mere motion 
Revocation of Letters have thought fit to revoke, and do by these presents (from 
Patent of 1862 . and a ft er the date of the publication thereof, as herein¬ 

after provided, and subject to the provisions thereof) revoke Our said Letters 
Patent of the Fourteenth of May, [Twenty-sixth of June,] One thousand eight 
hundred and sixty-two, except so far as the Letters Patent of the Fourteenth 
year [Forty-first year] of His Majesty King George the Third, dated the 
C.P.C.—424 


Cll 
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Cl. 2. 


Cl- 3- 


Cl. 4. 


Cl. 5. 


iwenty-sixth of March, One thousand seven hundred and seventy-four 
tTwenty-sixth of December, One thousand eight hundred], establishing a 
supreme Court of Judicature at Fort William in Bengal [Madras] [Bombay] 
were revoked or determined thereby. 

2. And We do by these presents grant, direct and ordain that, notwith¬ 
standing the revocation of the said Letters Patent 

High Court at Calcutta “5 the Po "rteenth May [Twenty-sixth of June,] One 
to be continued. thousand eight hundred and sixty-two, the High Court 

of Judicature called the High Court of Judicature at 
t'ort William in Bengal [Madras,] shall be and continue, as from 
tne time ot the original erection and establishment thereof, the High Court of 
Judicature at [Madras] Fort William in Bengal [Bombay] for the Presidency 
of [Madras aforesaid] Bengal division of Fort William aforesaid [Bombay 
aforesaid]; and that the said Court shall be and continue, a Court of Record, 
and that all proceedings commenced in the said High Court prior to the date 
of the publication of these Letters Patent shall be continued and depend in the 
said High Court as if they had commenced in the said High Court after the 
dale ol such publication, and that all rules and orders in force in the said High 
Court immediately before the date of the publication of these Letters Patent 


shall continue in force except so far as the same are altered hereby, until the 
same are altered by competent authority. 

3. And We do hereby appoint and ordain that the person and persons 

who shall immediately before the date of the publication 
Judges of the said 0 f those Letters Patent be the Chief Justice or Judges, 

thlued t0 ** C °" or -^ c ^ n 8‘ Chief Justice or Judges, if any, of the said 

High Court of Judicature at [Madras] [Bombay] Fort 
William in Bengal shall continue to be the Chief Justice and Judges, or Acting 
Chief Justice or Judges, of the said High Court, until further or other provi¬ 
sion shall be made by Us or Our heirs and successors in that behalf, in accord¬ 
ance with the said recited Act for establishing High Courts of Judicature in 
Lidia. 


4. And We do hereby appoint and ordain that every clerk and ministerial 

officer of the said High Court of Judicature at [Madras] 
Clerks, etc., of the said [Bombay] Fort William in Bengal appointed by virtue 
High Court to be con- of the said Letters Patent of the Fourteenth of May, 
tinued. [Twenty-sixth June,] one thousand eight hundred and 

sixty-two, shall continue, to hold and enjoy his office 
and employment, with the salary thereunto annexed 
until he be removed from such office and employment; and he shall be subject 
to the like power of removal, regulations and provisions as if he were appoint¬ 
ed bv virtue of these Letters Patent. 

5. And We do hereby ordain that the Chief Justice and every Judge 

who shall be from time to time appointed to the said 
Declaration to be made High Court of Judicature at [Madras] Fort William 
by Judges. j n Bengal [Bombay] previously to entering upon the 

execution of the duties of his office, shall make and subscribe the following 
declaration before such authority or person as the Governor-General in Council 
may commission to receive it:—• 
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“I, A. B., appointed Chief Justice (or a Judge) of the High Court of 
Judicature at Fort William in Bengal [Madras,] do solemnly declare that I 
will faithfully perform the duties of my office to the best of my ability, know¬ 
ledge and judgment.” 

6 . And We do hereby grant, ordain and appoint that the said 
Seal High Court of Judicature at [Madras] [Bombay] Fort 

William in Bengal shall have and use, as occasion may 
require a seal bearing a device and impression of our Royal Arms, with an 
exergue or label surrounding the same, with this inscription, “The Seal of 
the High Court at [MadrasJ ” [Bombay] Fort William in Bengal. And We do 
further grant ordain and appoint that the said seal shall be delivered to and kept 
in the custody of the Chief Justice and in case of the vacancy of the office of 
Chief Justice, or during any absence of the Chief Justice, the same shall be 
delivered over and kept in the custody of the person appointed to act as Chief 
Justice under the provisions of section 7 of the recited Act: And We do 
further grant, ordain and appoint that, whensoever it shall happen that the 
office of Chief Justice or of the Judge to whom the custody of the said seal be 
committed shall be vacant, the said High Court shall be and is hereby autho¬ 
rized and empowered to demand, seize and take the said seal from any person 
or persons whomsoever, by what ways and means soever the same may have 
come to his, her or their possession. 


7. And We do hereby further grant, ordain and appoint that all writs, 

summons, precepts, rules, orders and other mandatory 
Writs, etc., to issue in process to be used, issued or awarded by the said High 

u“r“r t°h«. seal Cr °’™’ an<1 Court of J««Kc»tnrc at [Madras] [Bombay] Fort 

William in Bengal shall run and be in the name and 
style of Us, or of Our heirs and successors, and shall be sealed with the seal 
of the said High Court. 


8. And We do hereby authorise and empower the Chief Justice of the 

said High Court of Judicature at [Madras] [Bombay] 
Appointment of Fort William in Bengal from time to time, as occasion 

officers. may re q U i re> and subject to any rules and restrictions 

which may be prescribed by the Governor-General in Council, to appoint so 
many and such clerks and other ministerial officers as shall be found necessary 
for the administration of justice, and the due execution of all the powers and 
authorities granted and committed to the said High Court by these Our Letters 
Patent. 


And it is our further will and pleasure, and We do hereby 
for Us, Our heirs and successors, give, grant, direct and appoint that all and 
every the officers and clerks to be appointed as aforesaid shall have and receive 
respectively such reasonable salaries as the Chief Justice shall, from time to 
time, appoint for each office and place respectively, and as the Governor- 
General in Council shall approve of: Provided always, and it is Our will and 
pleasure that all and every the officers and clerks to be appointed as afore¬ 
said shall be resident within the limits of the jurisdiction of the said Court, so 
long as they shall hold their respective offices; but this proviso shall not 
interfere with or prejudice the right of any other officer or clerk to avail him- 
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self of leave of absence under any rules prescribed by the Governor-General 
in Council, and to absent himself from the said limits during the term of such 
leave, in accordance with the said rules. 

Admission of Advocates , Vakils and Attorneys. 

9. And We do hereby authorize and empower the said High Court of 

Judicature at [Madras] [Bombay] Fort William in 
Powers of High Court Bengal to approve, admit and enrol such and so many 

Vakite^nd Att onu*y s! lS ’ Advocates, Vakils, and Attorneys, as to the said High 

Court shall seem meet, and such Advocates, Vakils 
and attorneys, shall be and are hereby authorized to appear for the suitors of 
the said High Court, and to plead or to act, or to plead and act for the said 
suitors, according as the said High Court may by its rules and directions 
determine, and subject to such rules and directions. 

10. And We do hereby ordain that the said High Court of Judicature 

at [Madras] [Bombay] Fort William in Bengal shall 
Iu making rules for have power to make rules for the qualifications and admis- 

AdTOcat's! Cat Takils ,C aiKl sion of proper pcrsons to bc Advocates, Vakils and 
Attorneys. Attorneys-at-Law of the said High Court, and shall be 

empowered to remove or to suspend from practice on 
reasonable cause the said Advocates, Vakils or Attorneys-at-Law, and no 
person whatsoever but such Advocates, Vakils, or Attorneys shall be allowed 
to act or to plead for or on behalf of any suitor in the said High Court, except 
that any suitor shall bc allowed to appear, plead or act on his own behalf, or 
on behalf of a co-suitor. 


Synopsis. 

1. Bar Councils Act. Advocates, Attorneys and Vakils. 

2. Authority of advocates, vakils and attorneys. 4 “Reasonable cause’’, meaning of. 

3. Disciplinary jurisdiction of High Court over 5. Recognised agents. 

1. Bar Councils Act.—Clauses 0 and 10 and the rules made thereunder should 
be read as subject to tli- provisions of the Indian Bar Councils Act, XXXVIII of 1926 
to the extent to which such provisions have come into force, with reference to any High Court. 
Sec S. 19 (2) of the Act. Thus it has been held that Rr. 128 and 129 of the Insolvency 
Rules of the Madras High Court made under the Letters Patent which precluded advocates 
from “acting” as distinguished from “pleading” on the Insolvency side of the High 
Court are no longer in force as they are repugnant to the provisions of the Bar Councils 
Act.i Similarly, a complaint of misconduct against an advocate must first be referred 
to the Bar Council for inquiry.2 

2. Authority of advocates, vakils and attorneys.—The .authorities of advocates, 
vakils and attorneys to practise in the High Court is subject to the rules and directions 
made by the High Court under Cl. 9 in so far as such rules and directions are not repugnant 
to the provisions of the Bar Councils Act of 1926.i The following cases 2 are illustrative 
of the rules which the High Court is empowered to make under Cl. 9. 


Clauses 9 and 10—Note 1. 

(1) Re, Newly enrolled advocates, 1928 Mad 
1182 (1186): 28 Mad L W 545: 52 Mad 92: 
55 Mad L Jour 551: 1928 Mad W N 856. 

(2) In the matter of a vakil of Azamgarh, 
1928 All 439 (439): 26 All L J 1039: 112 Ind 
('as 214: 29 Cr L Jour 998 F B. 

Note 2. 

(1) See Note 1. point 1, supra. 


(2) Bakhtawar Singh v. Sant Lai, (1887) 9 
All 617 (621): 1887 All W N 153 F B [Advo¬ 
cates can take instructions direct from client!; 
Snrat Chandra Singh v. Brojo Lai Mukerji, (1903) 
30 Cal 986 (989): 7 Cal W N 843 [Vakil rot 
entitled to audience on Original Side of the Cal 
cutta High Court]; In the matter of the Attorney, 
1 1876-78) 1 Mad 24 (36): 11 Mad Jur 92 F 
B [Vakils of Madras High Court can practise 
on Original Side before Bar Council’s Act]; 
Namberwmal Ohetty v. Narasimmachari, «1937) 37 
Ind Cas 699 (704, 707): 31 Mad I» Jour 698: 
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3. Disciplinary jurisdiction of High Court over advocates, attorneys and 
vakils. The High Court has power under Cl. 10 to remove or suspend from practice, 
on reasonable cause, any advocate, vakil or attorney practising before it. Under the 
provisions of the Bar Councils Act of 192G, a complaint of misconduct against an advocate 
must first be referred to the Bar Council for inquiry.i It is not necessary under Cl. 10 
that cases of professional misconduct must be dealt with only by the full Court consisting 
of all the Judges of the High Court for the time being, and it is competent to a Bench 
of Three Judges to dispose of such cases.2 In proceedings under Cl. 10 the High Court 
exercises a special jurisdiction and has inherent power to apply such rules of procedure as 
may ensure a. fair trial.3 The proceedings are not of a criminal nature and the rules of 
procedure applicable to a criminal trial such as the filing of a written statement by the 
accused are not applicable to them.* Nor are such proceedings in the nature of civil suits 
and the provisions of the Civil Procedure Code do not apply to them.5 

Though it is not incompetent for the High Court to deal, under Cl. 10, with charges 
of a criminal nature against a practitioner unless and until they have been investigated 
by a criminal Court, it is eminently fitting that in such cases the criminal prosecution should 
precede any disciplinary action under Cl. 10.6 

An order of disbarment is not necessarily final or conclusive for all time and it is open 
to the Court to re-admit a practitioner after a lapse of time, if it is satisfied that he 
has, in the interval, conducted himself honourably and that the sentence of exclusion 
has had the salutorv effect of awakening in him a higher sense of honour and duty.? 

Ar. attorney is an officer of the Court and any person aggrieved bv his miscon¬ 
duct can bring it to the notice of the Court.8 

4. “Reasonable Cause”, meaning of. —What is “reasonable cause” for the 
removal or suspension of a legal practitioner depends on the facts of each case.i It is 


L. P. Cal., 
Cls. 9 & 10, 
Notes 
3—4. 


(1916) 2 Mad W N 529, (Do.); Erishnauam 
Ayyar v. Bwaminatha Ayyar, 1925 Mad 385 (387 
397): 48 Mad L Jour 36: 85 1ml Ca 
1025: 48 Mad 331 [Vakils of MaJras High Conr 
have no right of audience in the Insolvency Cour 
before Bar Councils Act]. 


•39: 18 Mad L W 823: 33 Mad L Tim 110: 
76 Ind Cas 873: 25 Cr L Jour 281. 

(8) In re an attorney, 1914 Cal 192 (193): 
4l_Oal 113: 19 Ind Cas 993: 14 Cr L Jour 
305. 


Note 3. 

(1) In the matter of a vakil of Azamuarh. 1928 
AU 439 (439): 26 All L J 1039: 112 Ind Cas 
214: 29 Cr L Jour 998 F B. 


(2) In re S Venkatachari, 1932 Mad 131 (138): 
61 Mad L Jour 148: 134 Ind Cas 33: 32 Cr 
I- Jour 1085: 54 Mad 857: 34 Mad L W 19. 


(?) In re Rashid, 1924 Lah 123 (124- 

126): 4 Lah 271: 76 Ind Cas 385: 25 Cr T, 
Jour 161; 6 Lah L Jour 491. 


, (f) T , n 7® Rashid, 1924 Lah 123 (124. 

126); 4 Lah 271: 76 Ind Cas 385: 25 Cr L 
Jour 161: 6 Lah L Jour 491. 


(5) In the matter of TJ Ba Thin, 1930 Rang 
150 (151): 8 Rang 40; 125 Ind Cas 260 [Order 
of disbarment—Provisions of Code relating 
to granting of certificate of fitness for appeal to 
Privy Council do not apply]. 

(6) A pleader v. Judges. Allahabad High Court. 
1931 P C 112 (114): 53 Cal L Jour 405: 35 
Cal W N 640: 1931 Mad W N 603: 1931 Cr C 
519: 1931 All L J 450: 53 All 183: 33 Bom L 
K 945; 132 Ind Cas 608: 58 Ind App 152: 34 
Mad L W 59: 61 Mad L Jour 130 P C: In re 
* Venkatachari, 1932 Mad 131 (134): 61 Mad 
L Jour 148: 134 Ind Cas 33: 32 Cr L .Tour 1085: 
•>4 Mad 857: 34 Mad L W 19; In the matter of 
Maung Ba Eyin, 1924 Rang 113 (115): 76 Ind 

827: 2 Bur L Jour 210. 

,, In re Advocate of the High Court, 1924 
Mad 265 (266): 46 Mad 903: 45 Mad L Jour 




B ashi B h usa no m Ba r- 
95 (108): 11 Cal W 
Bom L R 9: 17 Mad 
130: 2 Mad L Tim 1 


(1) In the matter of 
badhicary, (1906) 29 All 
N 273: 4 All L J 34: 9 

L Tour 74: 5 Cal L Jour * .u»u u mu i; 

,> . n c „ r L Jour 152 [Confirming 3 All L J 592 
(o93). See the following cases for instances 
of misconduct. President. Vakils’ Association High 
Court, Madras v. A VakU, (1914) 23 Ind Cas 
18 9.(791): 26 Mad L Jour 429 [Suggesting that 
he is in a position to influence a Judge in his 
favour by indirect and improper means] ; Govern¬ 
ment Pleader v. I) \ Deshynndc, 1928 Bom 
385 (386): 30 Bom L R 1011: 52 Bom 559: 
114 Tnd Cas 259 [Insolvency]; In the matter of 
a vakil of a High Court, (1909) 4 Ind (’as 

1072 (1075, 1076): 6 Mad L Tim 329 [Issuin- 
false notice with a fraudulent object ]; Govern¬ 
ment Pleader v. Jagannath, (1909) 2 Ind Cas 
264 : 33 Bom 252: 10 Bom L R 1169 [Passing 
resolutions condemning judgment passed bv a 
fourt); In the matter of Madhva Singh 1923'Pat 
<«' (186. 187): 1923 Pat II C C 42: 1 pJt 


__ * “v V_/ t A . 1 Xlll 

*;.**. ^ : 72 Ind Cas 875 [Connection under 

( ritninal Law Amendment Act] ; In re an advo¬ 
cate, 1932 Lah 584 (585) [Allowing clerk to 
enter into agreement for sharing fees]; In the 
matter of two Second Grade Pleaders, (1910) 6 
Ind Cas 3i3 (316, 317): 1910 Mad W N 163- 
8 Mad L Tim 22: 20 Mad L Jour 500: 11 Or 
, Jour 310: 34 Mad 29 [Accepting director- 
ships of fraudulent companies]; Government Pleader 

y, X 19 r 3 l 19 Ind Cas 529: 15 Pom L 

K 231 : 14 Cr L Jour 257: 37 Bom 351 [Fraud 

ii i..l iw. ... (1 i...... ..a.. 1 . T .1 .. . ‘ > 


u ml in* in 11 lienee, etc 
swainy li/er . (1912) 
:::» Mad 543: 39 


the matter of Krishna- 
23 Mad L Jour 114 (117)* 
Ind App 191; 16 Cal W N 
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not restricted to misconduct in the strict course of a practitioner’s duties, but embraces 
all causes which may afford reasonable ground for his removal or suspension. 2 Nor is 
it necessary, for invoking the disciplinary jurisdiction, of the High Court, that any 
offence should have been committed by the legal practitioner or that his act should 
have been such as to subject him to anything like general infamy or imputation of bad 
character. 3 

Disciplinary action against a practitioner under the Letters Patent rests on the 
principle that the Court deems him an unfit person to act as a legal practitioner and is 
not by way of punishment.^ 

Where proceedings are taken against a practitioner under Cl. 10 on the ground 
of his having been convicted of a criminal offence, the propriety of the conviction cannot 
be questioned in such proceedings but the practitioner can show that the degree of Ms 
culpability 'was not such as to make him an unfit person to be a member of the 
profession. 3 

An offence committed by an advocate prior to his enrolment may be “reasonable 
cause” for his removal or suspension from practice, if the offence implies a permanent 
defect of character of a disqualifying kind. 0 


1081: 14 Bom L R 1079: 16 Cal L Jour 634: 
1912 Mad W N 963: 16 Ind Cas 328: 12 Mad 
L Tim 393 [Receiving money for printing of 
record and not paying it]; In the matter of a 
vakil, (1910) 6 Ind Cas 310 (313): 1910 Mad 
W N 159: 7 Mad L Tim 427: 20 Mad L Jour 
494: 11 Cr L Jour 307 [Receiving money on 
client’s behalf and using it for his own use] ; 
In the matter of a High Court Vakil, (1911) 21 
Mad L Jour 76 (78): (1911) 2 Mad W N 359: 
8 Ind Cas 574: 8 Mad L Tim 375 [Filing peti¬ 
tion containing unfounded allegations] ; Ear Pra¬ 
sad, In re, (1918) 46 Ind Cas 819 (833, 836) 
19 Cr L Jour 803 [Intimidating and trying to 
prevent, witness from giving evidence] ; In re 
Attorney, 1925 Bom 1 (6): 26 Bom L R 887: 
84 Ind Cas 353 [Disclosing confidential informa¬ 
tion]; Government Pleader, High Court, Bombay 
v. Vinayak Balwant Chaukar, 1922 Bom 361 
(364): 24 Bom L R 1049: 47 Bom 117: 76 Ind 
Cas 78 [Criticism of pending trial]; In the matter 
of a vakil, (1917) 39 Ind Cas 289 (292): 40 
Mad 69: 18 Cr L Jour 449 [Taking advantage 
of the ignorance and needy position of his clients 
and obtaining conveyance from them of an equity 
of redemption for much less than its value]; 
President, Vakils’ Association v. A High Court 
Vakil, 1914 Mad 635 (636): 26 Mad L Jour 429: 
23 Ind Cas 789 [Suggesting to client that he was 
in a position to influence Judge by improper means]; 
In the matter of a vakil, 1920 All 1 (6): 42 All 
450: 18 All L J 419: 21 Cr L Jour 469: 56 Ind 
Cas 501 (Putting in statement of his own. but. 
purporting to issue from the clients and drafted 
on their instructions); Emperor y Farid-Ul-Haq 
Ansari, (1933) 143 Ind Cas 737 (739, 740) Lah 
Lnwver assisting in celebration of independence 
dav ' by Congress Committee—An unlawful asso¬ 
ciation—No evidence of acts done—No ground for 
punishing under this clause): In the matter of 
Lawrence Wilson, (1908) 8 Cal L Jour 16o 
(167) F B [Attorney, sole partner of a firm 
appearing in the firm's name*for the plaintiff and in 
his own name for the defendant); In the matter 
of S. A Vakil. 1928 Cal 820 («21. 821) F B 
[Pleader accepting client’s vakalathnama and 
papers but not filing the appeal); In re Attorney. 
1925 Cal 1084 (1085): 52 Cal 795: 91 Ind Cas 
142 [Detaching client from another solicitor re¬ 
prehensible but not sufficient cause); In the mat¬ 
ter of an advocate, 1931 Oudh 161 (166): 8 Oudh 
\V N 267: 131 Ind Cas 67: 1931 Cr Cas 433: 
32 Cr L Jour 625 F B [Conviction for crimi¬ 
nal offence] ; In the matter of Parbati Charon 
Chatterjee, (1895) 17 All 498 (510, 511): 22 Ind 
App 193: 6 Sar 635 [Writing to another vakil 
asking for briefs to be sent and offering to share 
the fees); In re Sarbadhirary. (1907) 29 All 

95 (108): 34 Ind App 41: 4 All L J 34: 9 


Bom L R 9: 11 Cal W N 273: 5 Cal L Jour 130: 

17 Mad L Jour 74: 2 Mad L Tim 1 (Confirming 

3 All L-J 592 (593) publication of libel on 
Judges) ; In re Bomanjee Cowasjee, (1907) 34 Cal 
129 (141): 34 Ind App 55: 11 Cal W N 370: 
5 Cal L Jour 123: 17 Mad L Jour 67: 2 Bom 
L R 3: 2 Mad L Tim 96: 4 L B R 27 [Advising 
client to bribe witnesses]; In re an advocate, 
(1907) 34 Cal 729 (733, 744): 11 

Cal W N 437 [Having settled plaint 

and afterwards saying to his client 
that he would take the case against him unless 
he is paid five times the ordinary fee); In re 
an advocate, (1906) 4 Cal L Jour 259 (262) 
[Accepting share of property sued for); In the 
matter of Munusamy Naidu, 1926 Mad 568 (568) : 
50 Mad L Jour 399: 1926 Mad W N 412: 49 Mad 
523: 24 Mad L W 100: 96 Ind Cas 685 [Negli¬ 
gence by itself not professional misconduct]. 

(2) In re JivanUU Varajray, 1920 Bom 168 
(169, 170): 44 Bom 418: 54 Ind Cas 679: 22 
Born L R 13: 21 Cr L Jour 151 [Signing pledge 
to disobey an Act] ; In the matter of Puran Chan - 
dra Pal. (1900) 27 Cal 1023 (1037, 1038): 4 Cal 
W N 389; Le Mcsurier v. Wajid, (1902) 29 Cal 
890 (894, 902, 903): 6 Cal W N 556; In re 
Abdul Rashid, 1924 Lah 123 (124, 126): 4 Lah 
•271: 76 Ind Cas 385: 25 Cr L Jour 161: 6 Lah 
L Jour 491. 


(3) In re Jtvan Lai Desai, (1920) 54 Ind Cas 
679 (682): 22 Bom L R 13: 21 Cr L Jour 151: 
44 Bom 418; In re an attorney, 1914 Cal 192 
(193): 41 Cal 113: 19 Ind Cas 993: 14 Cr L 
Jour 305. 


(4) In re Abdul Rashid, 1924 Lah 123 (124): 
4 Lah 271: 76 Ind Cas 385: 25 Cr L Jour 161: 
6 Lah L Jour 491: In re an Attorney, (1913) 19 
Ind Cas 993 (999): 14 Cr L Jour 305: 41 Cal 
113. 

(5) In the matter of an advocate, 1924 Mad 

265 (266. 267, 268): 46 Mad 903: 45 Mad L 
Jour 639: 18 Mad L W 823: 33 Mad L Tim 110: 
76 Ind Cas 873; In the matter of Abdul Rashid, 
1924 Lah 123 (124, 125): 4 Lah 271: 76 

Ind Cas 385: 25 Cr L Jour 161: 6 Lah L Jour 
491 SB; In the matter of Rajendra Nath Mukerji, 
' 1900) 22 All 49 (52, 53): 26 Ind App 
242: 3 Cal W N 736: 1 Bom L R 708: 7 Sar 
556 P C; In the matter of Rajcndrdnath Mukerji, 
(1896) 18 All 174 (176): 1896 All W N 20. 

(6) In re Puma Chandra Pal; (1900) 27 Cal 

1023 (1038): 4 Cal W N 389; Le Mesurier v. 
Wajid Eossain, (1902) 29 Cal 890 (910, 911): 6 
Cal W N 556 F B. ■ 
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5. Recognised agents. —The last portion of Cl. 10 provides that no person other 
than an advocate vakil or attorney can act or plead on behalf of a suitor excepting that 
a suitor can plead or act on behalf of himself or co-suitor. Thus a recognised .agent of 
a party cannot present an appeal to the High Court.i It has, however, been held’in the 
case cited below that an application by a purdanashin lady for leave to appeal in forma 
pauperis can, in view of Ss. *132 and 133 of the Code, be presented by her recognised 
agent:- 


Civil jurisdiction of the High Court. 

11. And We do hereby ordain that the said High Court of Judicature 

at [Madras,] [Bombay], Fort William in Bengal shall 

Local limits of the have and exercise ordinary original civil jurisdiction 

ordinary original juris- ^thin such local limits as may from time to time be 
diction or the High Court. M , , , , , 

declared and prescribed by any law made by conipe- 
tent legislative authority for India and until some 
local limits shall be so declared and prescribed within the limit declared and 
prescribed by the proclamation fixing the limits of Calcutta issued by the 
Governor-General in Council on the 10th day of September, in the year of Our 
Lord, One thousand seven hundred and ninty-four and the ordinary original 
civil jurisdiction of the said High Court shall not extend beyond the limits 
for the time being declared and prescribed as the local limits of such jurisdic¬ 
tion. 


Synopsis. 

1. “Local limits,’’ 3. Power to transfer or stay suit in the moffustl. 

2. Issue of process outside Jurisdiction. 


Cal., 
Cls. 9 & 10, 
Note 5. 


Cl. 11. 
Notes 
1 — 2 . 


Power of High Court to issue warrant. See Note 2, Pt. (1). 

1. “Local limits.” —The local limits of the original civil jurisdiction of the 
High Courts of Bombay and Madras are to be declared and prescribed by the Governor* 
in-Council of the respective provinces whereas in regard to the Calcutta High Court the 
power is in the “competent Legislative Authority for India”. A High Court cannot 
exercise its ordinary original Civil jurisdiction beyond the local limits so prescribed except 
in so far as provided in Cl. 44 of the Letters Patent read with S. 109 of the Government 
of India Act 1915. Thus the Indian Legislature can confer on a High Court jurisdic¬ 
tion in any particular suit or class of suits arising outside the Local limits prescribed 
under this clause.'* 

The limits of the ordinary original Civil jurisdiction of the High Courts of 
Bombay, Calcutta and Madras have been declared and prescribed by tin* following Acts 
respectively. 

Act 15 of 1919. (For Calcutta.) 

Madras Act 4 of 1927. (For Madras). 


2. Issue of process outside jurisdiction.—A warrant of arrest issued I 
Court on the Original Civil side authorising the bailin' t" ex elite it against the 
debtor nherever lie man be found in the P resiliency is without jurisdiction.* 
a writ of fieri facias issued outside the local limits ••! the original jurisdiction 
Court is illegal.- But a High Court has power to issue any process against 


>y a H igh 
judgment 
Similarly 
of a High 
a person 


Note 6. 

(1) Shib Korun v. Ruyhunandhan, (1900) 22 
All 331 (332): 1900 All \V N 90. 

(2) Wazir-un-nis8a v. llahi Baku!. (1902) 24 
AH 172 (173): 1901 All \V X 213. 

Clause 11—Note 1. 

(1) Such extended jurisdiction cannot follow 
by implication but by express enactment. A O 
of Madras v. Arunachalam, (1910) 5 Iud I’a.s 
729 (731): 20 Mad L Jour 387: 1910 Mn<l 


W X 14: 7 Mad L Tim 292; Official Assipncc 
"f Madras v. I! a mu.sc a my. (1912) 17 Iml' Cas 
342 (343): 23 Mad 1, Jour 720: 1912 Mad \V N 
974: 12 Mail L Tim 229. 

Note 2 

(li Rajuli a/ It a in imil v. Scelhiirinii . (1903) 26 
Mad 120 (121). 

1 2) Mu n m nl ho Xu Hi v. Oreender Ch under 
' 1*75) 24 Suih W K 300 (309) (The Old Supreme 
Court had such power). 


< 
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Cl. 11, 
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guilty of contempt of Court to be executed outside such local limits, 3 as proceedings in 
contempt do not fall within the Civil jurisdiction of the High Court.* 

3. Power to transfer or stay suit in the moffusil.—It lias been held by the 
High Court of Bombay that a single Judge sitting on the original side cannot stay a suit 
pending before a Subordinate Judge in the moffusil, except under rules so enabling.* 

12. And We do further ordain that the said High Court of Judicature 

at Fort William in Bengal [Madras,] in the exercise 
Original jurisdiction as 0 f its ordinary original civil jurisdiction, shall be 
to suits. empowered to receive, try and determine suits of 

every description if, in the case of suits for land or other im¬ 
movable property, such land or property shall be situated or in all other 
cases if t lie cause of action shall have arisen, either wholly, or, in 
case the leave of the Court shall have been first obtained, in 
part, within the local limits of the ordinary original jurisdiction 
of the said High Court, or if the defendant at the time of the commence¬ 
ment of the suit siiall dwell or carry on business, or personally work for gain, 
within such limits; except that the said High Court shall not have such 
jurisdiction in cases falling within the jurisdiction of the Small Cause Court 
at [Madras,] [Bombay,] Calcutta, in which the debt or damage, or value of 
the property sued for, does not exceed one hundred rupees. 


Synopsis. 


6 . 


9. 


Scope of the Clause. 

Ordinary jurisdiction. _ 

Suit for land or other immovable property. 

4. “All other cases’’—Suit for partition 

of property consisting of movables 
and immovables, the latter , being 
situated / wholly outside jurisdiction. 

5. Suit for land partly within and partly 

without jurisdiction. 

“Suits of every description.” 

^““ffth^Sse of action shall have arisen 
in part. 

Leave of Court. 


12 . 

13. 

14. 


17. 

18. 
19 


10. Waiver of want of leave. 

11. Recession of leave. 

Meaning of the word “defendant 
“Dwell.” 

“Carry on business. . 

15. Suit against companies—See Note 31 

16 Suit against nonresident foreigners— 
See Note 32 to S. 20. 

Personally works for gain—See Note 11 

Suit gainst the Secretary of State—See 
Note 10 to S. 20. 

Appeal. 


1 Scope of the Clause.-Clause 11 defines the territorial hmits ° f ^ clasgeg 
nry original civil jurisdiction of the High Court, while this cteuse, presenb . 

)f suits "and the conditions under which they are triable by the High Courts. 

Classes of Suits .—Suits of every description may be inS ^ 
iide of the High Court except suits of the value ot one bundle p 
jurisdiction of the Presidency Small Cause Court. 

Conditions.—In suits for land or other immovable Notes 3 

,o situated within the ordinary original may be instituted in 


below. Suits 


in the ordinary original civn — ' - instituted in 

tits not being for land or other immovable P> J ^ ^ original 

he High Court if the cause of action wholly arises with . business within 

urisdiction or it the defendant -ides or works or gam or eames . - ^ ^ 

uch limits.* But if the cause ot action arises onl) l ,a • 

cave of the Court is necessary for the institution ofthejmi^_ 

5 C 0 (562. 563): 39 Bom 604: 17 Bom L *R 655. 

Clause 12—Note 1. 

(1) Shaw . Wallace and Co v. Qordhandas, 
(1906) 30 Bom 364 (390): 8 Bom L R ,56 
[Defendant carrying on business within jurisdic 
tion—Question of cause of action does not arise], 
Seshnyyn Ohettiar v. Chtngayya Chettiar, (1901) 
24 Mad 31 (33). 


(3) Harivnllabhadas v. Vtamchand, (1870) 7 
om H C R (0 C) 172. 

(4) Navivahoo v. Narotamdas, (1883) 7 Bom 
(12) [Such nn order is appealable under 01. 16, 

etters Patent and not under O 43J. 

/aitftfW (19*5) 30 Ind Cas 


( 1 ) Narain v. 
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A proceeding commenced by taking out an originating summons in the High Court 
is a “Suit” within the meaning of this Clause. 1- * 

The restrictive provisions of this clause do not control Cl. 18 below.2 Nor 
do they apply to a defendant where, therefore, in a suit on a mortgage, a subsequent 
mortgagee of immovable property part of which is outside jurisdiction is impleaded as 
a defendant and he claims to have such property brought to sale, the Court held that he 
could do so on the ground that the restrictions in Clause 12 apply only to a plaintiff.3 

2. Ordinary jurisdiction.—“The expression ‘ordinary jurisdiction’ embraces all 
such as is exercised in the ordinary course of law and without any special step being 
necessary to assume it; and ;. . . it is opposed to ‘extraordinary jurisdiction ,'* which 
the Court may assume at its discretion upon special occasions and by special orders. ”1 A 
judgment entered up by the High Court under S. 86 of the Old Indian Insolvency Act 
(11 and 12 Vide Chapter 21) is “not by way of special or discretionary action, but in 
the ordinary course of the duty cast upon it by law, according to which every other case 
of the same kind would be dealt with.”2 Matters falling under Clauses 12, 17 and 18 
would thus appear to be within the ordinary jurisdiction of the High Court. 

3. Suit for land or other immovable property.—On a review of the judicial 
decisions in India under this Clause, it cannot be said that the term “Suit for land or 
other immovable property” has been satisfactorily defined so as to afford a uniform 
criterion applicable to all cases. The only possible definition, as has been pointed out 
by Coutts-Trotter, C. J. in Valliappa Chetty v. Saha Goo'nd Duns* appears to be by an 
“enumeration of categories” ( i.e .) by a reference to the various classes or instances 
of suits which have been held by the Courts to be suits for land or other immovable 
property, or not. 

THE CALCUTTA HIGH COUBT. 

The effect of the decisions of the Calcutta High Court bearing on the construction 
of the term ‘suit for land’ may be stated as follows:— 

Suits for the establishment of title to land 2 «»r for possession of land* or claim¬ 
ing any interest in land, such as a mortgage interest-* are suits for land. 


_ (l-a) Provas v. Ashutosh, 1930 Cal 258 (2G0) : 

Cal 979: 122 Ind Cas 197; Seiedaynl Itamjee- 
<k» v. Official Trustee of Bengal, 1931 Cal 051 
(653): 58 Cal 768: 134 Ind Cas 436. 

(2) Official Assignee o/ Madras v. Veda call i 
»«*, (1916) 36 Ind Cas 524 (526. 528): 20 Mad 
L Tim 311: 4 Mad L W 425: 40 Mad 810; 
in the matter of Kencherla Krishna Kao. 192 8 
Mad 732 (734): 51 Mad 540: 55 Mad L Four 
HI: 28 Mad L W 285: 112 Ind Cas 149 V ». 

(3) Kisori Mohun Roy v. Kali (’hunt Chose, 
(1697) 24 Cal 190 (192): 1 Cal W X 156. 

[But see Sarat Chandra v. Naha girt. < 1910) 8 
Ind Cas 1142 (1144): 37 Cal 907 (Obiter)]. 

Note 2. 

(1) Navivahu v. Turner, (1889) 13 52 n 

(533): 16 Ind App 156: 5 Sar 400 : l ; Ind lur 
251 P C. 

(2) Navivahu v. Turner, (1889) 13 B«ni 520 

'•>32, 533): 10 Ind App 156: 5 Sar 400: 13 
•“d Jur 251 P C [Such judgment fell within 
ordinary original civil jurisdicton] . * n 

jho matter of Of A Kupgusainy Navagar, 1930 Mad 
779 (780); 53 Mad 237: 59 Mad L -lour 17: 
•*-. Mad L W 4: 126 Ind Cas 481 [Ordinnr> 
original civil jurisdiction confined to suits and 
matters under Cls 12 to 21—Per Kunmrasuaiii Sas- 

rf , J in referring judgment]. 

... Note 3. 

(1) 1929 Mad 721 (721): 57 Mad I. -Tour 190: 
dO^Mad L \V 169: 118 Ind Cas 73: 52 Mad 809 

C.P.C.—425 


(2) Delhi and London Bank v. Wordk, (1876) 

I Cal 249 (263, 264): 25 Suth W R 272; The. 
Last Indian Railway Co v. The Bengal Coal Co, 
( 1875-76) I Cal 95 (1U0); Sewdayal v. Official 
Trustee, 1931 Cal 651 (653): 58 Cal 768: 134 
Ind ('as 436. 

(3) TJara Lull v. Nitambini, (1902) 29 Cal 315 
(322): Ebrahim v. Provas Chunder, (1909) 1 Ind 
Ois 472 (473): 36 Cal 59. 

(4) Satgabrala Sen v. (iojuil Dues, 1929 Cal 
373 (374): 19 Cal L Jour 235: 120 Ind Cas 720 
| Suit for declaration of equitable mortgage and 
ioi uviial viiurtirairr deenel; ./ C Qalstaun v. Diana - 
tnrkicH. 1929 Cal 227 (227): 56 Cai 224: 33 
Cal \V X 14: 117 Ind Cas 854 [Suit for decla- 
ratio,, of mortgage riirlit J : Kunti Chunder Pal v. 
K is so eg Mohun . (1892) J9 Cal 361 Notes (Suit 
f«»r releasing mortgage rich! | . 

Suit for foreclosure.— 

| Jllaguiere v. Rnmdhour. Hourko O C 319: 
lliltcr .1 ana v. Mahomed Bailee, I Ind 
•Fur X S I"1 : Lid money Dassi v. 
Jinldoo X tit li . I hid Jur X S 319 [Suit 
for redemption). See also Harcndra Lat Rag v. 
Ilari Dasi Debi, (1914) 23 Ind (’as 637 (641)- 
II Cal 972: (1914) P C 67: 41 Ind App J 1 () - rj 
All li T 771: 16 Bom L R 400: 19 Cal L Jour 
184: 18 Cal W N 817: 27 Mad L Jour 80: 16 
Mad L Tim 6: 1 Mad L W 1050: 1914 Mad W N 
162 P C [Suit for sale on mortgage). Sou Kiev- 
• Hinder V. Benimadhab , 1931 Cal 763 (767): r>H 
('al 598: 134 Ind Cas 561 [Suit for sale on 
mortgage]; In the matter of Leslie, (1872) 9 B«ng 
I. It 171: 18 Suth W R 269 [Suit for sale on 
mortgage. Derision under S 5 of (’ode of 1859]. 


L. P. Cal., 

Cl 12, 
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In suits for reliefs other than those enumerated above it has been fairly uniformly 
held that a suit is for land or other immovable property if the title to or possession of 
immovable property is directly and substantially affected. The guiding principle has 
been stated by Page. J. in Goculdad v. Changamlal 5 and in Provas Chandra v. Ashutosh 5 '* 
to be to see whether, “having regard to the issues raised in the pleadings, the decree or 
order will affect directly the proprietary or possessory title to land or other immovable 
property.” The mere fact that land has something to do with a suit does not make it 
a suit for land.5 -b (In cases falling under this group the question, therefore, mainly turns on 
the view of the Court in each case as to whether title or possession is directly 
and substantially affected by the suit). 


These cases may be divided into the following classes:— 

(a) Suit for a share m the sale proceeds of immovable property .—In GocuXdas v. 

Cheganlal referred to above the plaintiffs claimed their share of the sale 
proceeds of a joint family house wrongfully sold by the defendants. The 
defence was, inter alia, that the plaintiffs had no title to the house. 
Page, J., held that no issue arose in the case that could affect, the title 
to the premises sold as the title of the purchaser was not challenged, nor 
the sale sought to be set aside. Both the plaintiffs and defendants appro¬ 
bated the sale and only claimed their share in the proceeds. The dispute did 
not, therefore, affect the title to the house; but the real question was 
whether the plaintiffs were members of a Joint Hindu Family at material 
times. 

( b ) Suits relating to trust property .—Where the suit is only for the enforcement 

of a trust in accordance with the terms of the trust deed and no bene¬ 
ficial interest is claimed for the plaintiff, the suit will not be a suit for 
land merely by reason of the trust property being land or other immov¬ 
able property. 0 But where the title to the trust property is in dispute 
it will be a suit for land.? 

(c) Suits for the administration of the estate of a deceased person .—In a 

suit by a legatee for the administration of an estate and to set aside 

various deeds of trust, leases of laud and an award, brought about by the 

fraud of the executor, the Privy Council held that the suit was one pri¬ 
marily for administration and as such not a suit for lands.® In Sara Pal 

v. Nithambriufi where this suit was for the construction of a will, for the 
administration of the estate and for the present possession of immovable 
property, it was held that the suit was primarily for possession of immov¬ 
able property, the other reliefs being only ancillary. Similarly a suit for 
a declaration of the plaintiffs’ title to the whole of the residuary estate 
of the testator and to avoid certain dedications and for the construction 
of a will, was held to be one for land the other reliefs being merely in¬ 
cidental to the above reliefs. 10 

(d) Suits for damages in respect of immovable property .—In a suit by one 

colliery owner against another for damages for cutting the barrier area 
in the plaintiffs’ colliery, the substantial question was held to be one of 


(5) 1927 Cal 768 (771, 773) [In appeal in 
1928 Cal 887 (889, 890) the suit was however 
taken to be one for tort]. 

(5-a) 1930 Cal 258 (261) : 56 Cal 979: 122 Ind 
Cas 197. 

(5-1,) Lund Mortgage Bank v. Sudurudeen 
Ahmed. (1*92) 19 Cal 358 (367) [Per Trevelyan, 

J\- 

(6) Juggodamba v. Puddomoney, (1875) 15 
lteng L II 318 [Suit by a trustee to enforce 
joint management with cotrustee of debuttar 
lands]. 


(7) Delhi and London Bank v. Wordie, (1875- 
76) 1 Cal 249 (263, 264): 25 Suth W R 272. 
See (Joculdas v. Chaganlal, 1927 Cal 768 (771) 
[Right to possession of trust property]. 

(8) Kenode Behari Bose v. Srimath N is tar ini 
Dassi, (1906) 33 Cal 180 (191): 7 Bom L R 
S87: 32 Ind App 193: 15 Mad L Jour 331: 9 
Cal W N 961: 2 Cal L Jour 189 P C. 

(9) (1902) 29 Cal 315 (322). 

(10) Provas Chandra v. Ashutosh Mukerjee, 
1930 Cal 258 (261): 122 Ind Cos 197: 56 Oal 
979. 
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title to the said barrier area and the suit, a suit for land. 1 ! But a suit 
for the damages caused by the erection of certain workshops by the 
defendant and for an injunction restraining the nuisance caused thereby 
was held not to be a suit for land.12 Where in a suit for an injunction 
and damages for obstruction to the plaintiffs lawfully removing certain 
buildings the defendants disputed the plaintiffs right to the buildings the 
Rangoon High Court held that the real dispute in the suit was with 
reference to immovable property. 13 

(e) A suit for the recovery of title-deeds .—Where the defendant denied the plain¬ 
tiffs’ title to the property was, nevertheless, held to be not a suit for 
land as no relief, such as possession, in respect to land was involved 
therein. 1 * 

(/) Suit for specific performance.—A suit by a vendor for the specific per¬ 
formance of a contract of sale is not a suit for land as neither title nor 
possession or any other interest in land is substantially affected 13 but a 
sutt by a vendee for specific performance of the contract of sale is a 

suit for land. 13 Similarly a suit for the specific performance of an 
agreement to mortgage has been held to be one for land. 13- * 

(g) Suits for dissolution of partnership .—On an application to file, an award 

by an arbitrator dissolving a partnership, providing for the sale of 
immovable property of the partnership, and for the execution of a mort¬ 
gage by one partner to another for the amount found due by the former 
it was held that the proceeding was not a suit for land but only for the 
dissolution of a partnership and for the adjustment of the mutual claims 
between the partners out of the partnership property. 1 ? 

(*) Sv *f* f&r re f-— A suit for rent is not a suit for land though in determining 
the rate of rent an issue as to the nature of the tenancy has to be raised 13 

but if a lessee sues the lessor for rents and profits on account of wrongful 

dispossession by the lessor, the claim is one for possession by wav of 
receiving rents and profits and the suit is one for land. 13 


THE BOMBAY HIGH COURT. 


Except m the case of suits for declaration of title and for possession of immov¬ 
able property 13 - which were held to be suits for land the High Court of Bombay till 
recently approached the question by determining not whether a particular suit was a suit 
for land within the meaning of Clause 12 but whether it was a suit cognizable by an 
English Court of Equity. In Holkar v. DadabhoyM it was held that a suit for the specific 
performance of a contract to execute a mortgage of property outside Bombay and for 
Urn recovery of the mortgage debt was within the original jurisdiction of the Bombay 
High Court. The reasoning was that such a suit was one of the kind in whole a Court 


. UJ) Lodna Colliery Co v. Bipin Bihari Bhose, 
i 1 ® 12 ) .J 7 9 as 500 (502 > 503 ) : 33 Cal 739; 
T???? 1 , Ltd v - Empire Coni Co. Ltd. 

(1915) 81 Ind Cas 581 (582): 42 Cal 942; The 

R “ Uwa V Co v. The Bengal Coal Co. 
(1875-76) 1 Cal 95 (100). 

(12) Rafmohan Bote v. The East Indian Rail¬ 
way Co, (1873) 10 Beng L R 241. 

. n {\‘*h Rwumi lit" 1 ' v. Commissioner, Rangoon Port, 
1931 Rang 109 (111); 9 Rang 13: 134 Ind Cas 
511. 

i u °J e , r T th v - tirijnath, (1879) 4 Cal 322 
(325): 3 Cal L Rep 375. 

/linn? Land, Mortgage Bank v. Sudurudeen, 
(1.892) 19 Cal 358 (366, 367); Nagendra Nath 
l’ fWOOOl, 1922 Cal 443 (446): 49 Cal 670: 
70 Ind Cas 92: 27 Cal W N 65. 


(16-a) Ratanchand v. Gobind, 1922 Cal 32 
(328): 48 Cal 882: 66 Ind Cas 464. See Sri 

? aU y D,,ss Chose, (1880): 5 Cal 8 
<*•>) (Obiter). 

■ Cai jj 

toiQuu’t “,w‘£ ns"''"”' 1 ' ,,898) 26 a 

(19) Ebrah im /sma il v. Prorax Ch u ntlr i 

(1909) 1 Ind Cas 472 (473): 30 Cal 59 

^ v - Camaji, (1905) 29 Bon. 24! 

T *- 8 ' lom K 958; Zulekubi v. Ebrc 

btm, (1J12) 17 Ind Cas 198 ( 201 ): 37 n 01 

494: 14 Bom L R 846 [Suit in reality for deda 
ration of title and for possession though ostens 
bly for recovery of title deeds]. b 8 


(16) Ramdhone v. Nobeenmoney, Bourk, 218. ^ (1 * 90> 14 Bom 353 < 359 >- 
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of Equity in England could exercise jurisdiction '.n personam with respect to immovable 
property lying outside jurisdiction and that the High Court in India had all the juris¬ 
diction of the Equity Courts in England. Clause 12 of the Letters Patent was hold not 
to have taken away such jurisdiction from the High Courts in India. The ratio deci¬ 
dendi of the decision in Holkar’s case was adopted in a number of subsequent cases and 
suits for foreclosure 2 * or for the specific performance of a contract to sell 22 were held to 
lie in the Bombay High Court notwithstanding that the immovable property referred 
to in the mortgage or contract was outside jurisdiction. In 1924, in Venkatarao x. 
Kliimji , 2 3 a suit on a mortgage of immovable property outside Bombay was held to lie in 
the High Court. But the Court in this case went further and laid down that such a 
suit was not a suit for land but only for a debt. The question was decided with refer¬ 
ence to the term “suit for land” in Clause 12 of the Letters Patent rather than on the 
analogy of the English Equity jurisdiction. The authority of the Holkar’s case was not 
accepted by Fawcett, J., in Yesliwadabai v. Janardhan-* where he held that a suit for a 
declaration of a charge for maintenance on immovable property was a ‘suit for land'. 
But in a later case 2 5 the same Judge, feeling himself bound by Venkatarao v. Khwiji 23 
held that such a suit though ‘a suit for land’ would lie in the High Court in the exercise 
of the equity jurisdiction ;«t personam even if the land was outside Bombay. Venkatarao 
v. Kliim jiW was followed in Jasraj v. AkubaW but was dissented from in India Spin¬ 
ning and Weaving Company v. CU-macc Syndicate*! by a Bench of three Judges who held 
that a suit on a mortgage of immovable property was a suit for land.! But ultimately, 
on a reference to a Full Bench 2 8 it was decided that a suit to enforce a mortgage of 
land is not a suit for land within the meaning of Clause 12. This decision has been sub¬ 
sequently followed.29 A claifn as to priority between two or more mortgagees raised 
in a suit on a mortgage is a claim for the recovery of debts in certain order and not a 
claim for land.so 


The Bombay High Court also has held that a suit for administration of the estate 
of a deceased person is not a suit for land though the estate may consist of immovable 
propertv. ? i 

The view of the Bombay High Court may therefore be summed up as follows:— 
Suits for declaration of title to and possession of immovable property are suits for land. 
Suits on mortgages are not suits for land. In regard to other classes of suits, such as 
for the specific performance of contract to sell, the authority of Holkar’s case must be 
considered to have been greatly shaken by Venkatarao x. KhimjiPS and the Full Bench 
case,28 which preferred to decide the question with reference to the terms of Cl. 12 of 
the Letters Patent rather than to the doctrine of the equity jurisdiction of the English Courts 


(21) Sorabji v. Ruttonji. (1898) 22 Bom 701 
(707). 

(22) Hunsraj v. Runchor Das, (1905) 7 Bom 
L R 319 (324). 

(23) (1924) 80 Ind Cas 442: 26 Bom L R 535. 
(1924) 80 Ind Cas 442: 26 Bom L R 535. 

(24) 1924 Bom 141 (143): 25 Bom L R 1172: 
81 Ind Cas 776. 

(25) Rajah Kotakkal v. Malabar Timber Co, 
1924 Bom 412 (416): 26 Bom L R 541:{ 48 Bom 
625: 80 Ind Cas 1049. 

(26) 1924 Bom 419 (419, 420): 80 Ind Cas 
1007: 26 Bom L R 539 [But with considerable 
reluctance in the light of 23 Ind Cas 637 P 0]. 

(27) 1926 Bom 1 (3, 11, 13): 50 Bom 1: 91 
Ind Cas 847: 27 Bom L R 1281 F B. 

(28) Halimbhai v. Framroz, 1927 Bom 278 
(286, 331, 344, 345, 354, 356): 29 Bom L R 
498: 51 Bom 516: 104 Ind Cas 8 F B. 


(29) Rajaram Tukaram v. Central Bank oj 
India, Ltd, 1927 Bom 663 (663): 29 Bom L R 
659: 104 Ind Cas 115: 51 Bom 711 (»). - See 
also Central Bank of India, Ltd, v. A't userwanji. 
1932 Bom 642 (645, 649): 34 Bom L R 1384 
[No difference between legal and equitable mort¬ 
gage]. See Punuhottam Das Nathti Ram v. Ru- 
dha Kishen, 1929 Lah 449 (453): 120 Ind Cas 
279: 11 Lah L Jour 306 [View of Bombay High 
Court recognised by Lahore High Court]. 

(30) Shamehandra v. Bhikamchand, 1929 Bom 
468 (470): 31 Bom L R 1002. 

[But see Pranlal v. Goculdas, 1925 Bom 333 
(334) : 27 Bom L R 570: 88 Ind Cas 92 (This 
case is of doubtful authority after 1927 Bom 278 

I’l!)]. 

(31) Abdul Hussain v. Muhamtaadaltu, 1922 
Bom 443 (443): 46 Bom 772: 23 Bom L R 
1326: 65 Ind Cas 160; Mohamedally v. Abdul 
Hussain, 1924 Bom 313 (314): 48 Bom 331- 79 
Ind Cas 780: 26 Bom L R 163 [In such a case, 
the Court can go into question of title of the de¬ 
ceased to immovable property]. 
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TICE MADRAS HIGH COURT. 

The Madras High Court has taken very nearly the same view of the expression 
“suit for land” as the Calcutta High Court and has extended the scope of the term 
not only to suits for title or possession but also to suits directly affecting 
title to or possession of immovable property. 3 - A suit for sale on a mortgage 33 or for 
avoiding a mortgage encumbrance 3 * or for creating a charge for maintenance on 
specific immovable property 33 has been held to be a suit for land. A suit for the administration 
of the estate of a deceased person 33 or of a trust 3 " is not a suit for land though the estate 
or the trust may concern land. Suits for the recovery of damages for the cutting and removal 
of trees have, however, been held to be suits for land on the ground that in such suits 
the right to land is affected.38 

Iu Velliappa v. Gavinda Dos&u a Full Bench has held that a suit by a purchaser for 
the specific performance of an agreement to sell land is not a suit for land, being an action 
in personam addressed to the defendant personally. 

4. “All other cases” suit for partition of property consisting of moveables and 
immovables, the latter being situated wholly outside jurisdiction.— This clause divides 
suits in two main groups:— 

(1) Suits for land or other immovable property and (2) “all other cases”. The 
latter terms therefore, excludes suits for immovable property. It is only in regard to the 
jurisdiction in ‘all other cases’ that the test of cause of action or the residence of the 
defendant falls to be considered.! A suit for the partition of property, consisting of both 
moveable and immoveable* does not fall into the class of “all other cases” but is a suit for 
land and cannot be tried in the High Court if the immovable property is wholly outside 
jurisdiction.- But the plaint may be amended and proceeded with in so far as the moveable 
properties alone are concerned. 3 

5. Suit for land partly within and partly without jurisdiction.— The words 
“either wholly, or, iu case the leave of the Court shall have been first obtained in part” 
must be taken to apply not only to the words “if the cause of action shall have arisen” but 
also to the words “property shall be situated.” The operative words of this clause in so 
far as they relate to suits for land or other immovable property should therefore be repro¬ 
duced as follows: —“If, in case of suits for land or other immovable property, such land 
or property shall be situated, . . . either wholly, or, in case the leave of the Court shall have 
been first obtained, in part, within the local limits, etc.” It follows that in suits for land 


L. P. Cal. 
Cl. 12, 
Notes 
3—5. 


(32) Krishnadoss v. Ganshamdass, 1025 Mad 
1084 (1085): 49 Mad L Jour 311: 22 Mad L 
W 160: 1925 Mad W N 395: 90 Ind Cas 
188; Sundara Bai v. Tirumal, (1909) 3 Ind Cas 
930 (931): 6 Mad L Tim 263: 20 Mad L Jour 
103: 33 Mad 131 suit for creating: charge on im¬ 
moveable property. 

(33) Nalam v. Krishnaswamy, (1903) 27 Mad 
157 (161) [Mortgage by deposit of title deeds). 


(37) Krishnadoss v. Ganshamdass, 1925 Mad 
1084 (1085): 49 Mad L Jour 311: 90 Ind Cas 
188: 22 Mnd I, Jour 160; 1925 Mad W N 
395. 

(38) Srinivasa v. Eamappa, (1916) 33 Ind ('as 
006 (907, 912): 30 Mad L Jour 120; Srinivasa 
Iyengar v. Gunniappa Chetty . (1914) 24 Ind Cas 
895 (896): 26 Mad L Jour 567: 1914 Mad 88: 15 
Mad L Tim 410. 


(34) Official Assignee of Madras v. R omasa mu 
Iyengar, (1912) 17 Ind Cas 342 (343): 12 Mad 
L Tim 229: 1912 Mad W N 974: 23 Mad L Jour 
726. 


(35) Sundara Bai v. Tirumal, (1909) 3 In 
Cas 930 (931): 33 Mad 131: 6 Mnd L Tir 
263: 20 Mad L Jour 103. 

v - Venkata, (1906) 29 Ma 
239 (25 £„> 27 A 277 > : 1 Mad L Tim 71: 16 Ma 
L Jour 238 [Affirmed by Privy Council in 11 Ire 
Las 447 (449) J; Srinivasa Murlhy v. Venkal 
Varada Iyengar, (1911) 11 Ind Cas 447 (449) 
N 741: 8 All L J 774: 13 Rom L ] 
520: (lgn) 2 Mad W N 375: 14 Cal L Jour 64 
Jour 669: 34 Mad 257 = 10 Mad I 
T™ 263 P C; Amir Bi v. Abdul Itahim, 1928 Ma 
760 < 733 > 764): 55 Mad L Jour 266: 110 lie 
Cas 276; 28 Mad L W 583 [Notwithstandim 
n prayer for partition of immovable property] 


(39) 1929 Mud 721 (722. 725, 727): 118 Ind 
( as 73: 52 Mad 809: 30 Mnd L W 169: 57 Mad 
I, Jour 190 F B. 


Note 4. 

(1) Jairam v. Atma Rum, ( 1880 ) 4 Bom 482 
(487, 488); Balaram v. Itamarhandra, (1898) 22 
Born 922 (926); Mara Lall Banerjee v. Xitam- 
bini, (1901) 29 Cal 315 (322); Seshagiri Rao 
v. Rama Rao, (1896) 19 Mad 448 (450): 6 Mad 
I, Jour 19. 


(2) Jairam v. Atmarum, (1880) 4 Bom 482 
(487, 488); Seshagiri Rao v. Rama Rao, (1896) 
19 Mad 448 (450): 6 Mad I, Jour 19; Abdul 
Karim v. Badrudeen, (1905) 28 Mad 216 (221) 
See Punchanun v. Shib Chunder. (1887) 14 Cal 
835 (838) [A suit for partition of land is 

a suit for land). 


(3) Abdul Karim 
Mad 216 (224). 


Badruddeen, (1905) 28 
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only parity within the local limits, the Court has jurisdiction to try the whole suit provided 
the leave of the Court is first obtained.i But if no leave is obtained, the Court- may enter- 
tain the suit only in so far as the property within the local limits is coneerned.2 

The provision for leave contained in this clause with regard to suits for land mil not 
however, sanction the institution of a suit which would offend the rules as to misjoinder of 
parties and causes of action. Thus where a mortgagee submortgaged his mortgage interest 
to the plaintiff over the mortgagors’ property situated in the moffusil and included' in the sub¬ 
mortgage, some of his own property situated in Calcutta, a suit in the Calcutta High Court, 
by the submortgage against the original mortgagor and the mortgagee to enforce the sub¬ 
mortgage cannot lie and no leave cannot be granted though one of the properties in the 
submortgage is within the local limits of the original jurisdiction of the Calcutta High 

6. “Suits of every description.”—The High Court has jurisdiction under this 
clause in suits concerning matrimonial matters among the jews,i or among the Parsis except 

in matters coming within the jurisdiction of a special Court constituted under the Paryi 
Marriage Act.2 


7. Cause of action.— See Note to S. 20 and also the following cases.i 

8. “If the cause of action shall have arisen in part.”—Leave of the 
Couit is necessary for the institution of a suit for which a part alone of the cause of action 
arises within the local limits of the jurisdiction of the High Court.i 


Note 5. 

(1) Surendra Krishna v. Bhubaneshuari, 1933 
Cal 295 (300) : 60 Cal 54 [In such cases each 
defendant need not be interested in land within 
jurisdiction. 

Suit for partition—Other property outside Bri¬ 
tish India. 

[Gooind Lai v. Bansi Lai, 1921 Bom 328 (330, 
332): 46 Bom 249: 23 Bom L R 1049: 77 
Ind Cas 934; Jagadamba v. Padmamani, (1871) 
6 Beng L R 686]. See also Padmamani v. Jaga¬ 
damba Dasi, (1871) 6 Beng L R 134 [Suit for 
partition of only the property within local limits— 
Partial partition deemed unjust—Plaintiff directed 
to include outside properties also and to apply for 
leave] ; Kiernandcr v. Benimadkab, 1931 Cal 763 
(767): 58 Cal 598: 134 Ind Cas 561 [Suit 
on mortgage] ; Matigaru Ooal Co v. Shragers, Ltd, 

1912) 13 Ind Cas 429 (430): 38 Cal 824 
I Different debtors mortgaging for joint debt part 
of mortgaged property within local limits of the 
High Courts—Suit lies though one of the joint 
debtors had no interest in that property]. See 
also Srinath Roy v. Godadhur, (1897) 24 Cal 348 
<349): 1 Cal W N 225 [Suit on mortgage by 
deposit of title deeds—Property partly outside juris¬ 
diction—Suit entertained by High Court with 
leave]. 

Suit ou mortgage—Obiter. 

[A’amperumai Chettiar v. Raghavachariar, 1921 
Mad 701 (703): 14 Mad L W 563: 71 Ind Cas 
390; Sarat Chandra v. Nahapiet, (1910) 8 Ind 
Cas 1142 (1144): 37 Cal 907; Bank of Hindus¬ 
tan v. Nundo Loll, (1873) 11 Beng L R 301 
I Suit for foreclosure]; Ganoda Sundary v. Naltni. 
(1909) 1 Ind Cas 514 (516): 36 Cal 28: 12 
Cal W N 1065 [Suit by an executor for decla¬ 
ration and injunction in respect of the estate of 
the testator]. See also Parasanamayi Dasi v. Ka- 
dantbini, (1868) 3 Beng L R O C 85; Seshagiri 
Ran v. Rama Rao, (1896) 19 Mad 448 (450): 6 
Mad L Jour 19 [Obiter] . See Ramachandra v. 
I)tula Mahadeo, (1862-65) 1 Bom H C R A C 76. 

[But see observations in Hatimbhai v. Fram- 
roz, 1927 Bom 278 (323): 29 Bom L R 498: 
•-1 Bom 516: 104 Ind Cas 8 P B]. 

(2) Suit for partition: 

(Ha fit ram v. Ramachandra, (1898) 22 Bom 922 


(927); Punchanun v. Shib Chunder, (1887) 14 
Cal 835 (838); Mahalingam v. Natesa Iyer, (1916) 
32 Ind Cas 423 (424): 3 Mad L W 107: (1916) 
1 Mad W N 146, (Do.) obiter]; Manindra Chan¬ 
dra v. Lai Mohan, 1929 Cal 358 (364): 49 Cal 
L Jour 212: 56 Cal 940: 120 Ind Cas 577 [Suit 
in respect of trust property]. 

(3) Krishna Kishore De v. Amar Nath Khattry, 
(1920) 56 Ind Cas 582 (537) : 31 Cal L Jour 272: 
24 Cal W N 688. 

Note 6. 

(1) Rachel Benjamin v. Benjamin, 1926 Bom 
169 (174): 28 Bom L R 328: 94 Ind Cas 
59: 50 Bom 369. See also R K Samuel v. F 
H T Samuel, 1930 Cal 558 (558): 34 Cal W N 
..19: 57 Cal 1089: 127 Ind Cas 559. 

(2) Peshotam Hormasji v. Meherbai, (1889) 13 
Bom 302 (310) [Suit lies to declare an infant 
marriage amongst the Parsees to be null and void). 

Note 7. 

(1) Mohamed Hajee v. Jute and Gunny Brokers, 
Ltd, 1932 Bom 42 (43): 33 Bom L R 1364: 135 
Ind Cas 170 [Cause of action confined to plaint 
allegations and not the defence] ; Soloman v. Abdul 
Aziz, (1879) 4 Cal L Rep 366 (370) [Decree .of 
High Court on compromise induced by fraud of 
defendant—Suit to set aside in High Court—No 
leave necessary]; Sichel v. Berch, 2 Hurl & C 
954: 33 L J Exch (N S) 179 Pol: 3 Mad H C 
R 384: 15 Bom 93: Ref 12 Bom H C R 113: 9 
Col 105: 21 Bom 126; Norman v. Marchant, 
7 Exch 723: 21 L J Exch R 256 Ref; 

3 Mad H C R 384; Wilde v. Sheridan, 
21 L J Q B 262: 1 Bail C C 56; Ref; 1 Mad 
H C R 202 436; 3 Mad H C R 384. 

Note 8. 

(1) Ramachandra Gauri Sankar v. Ganapathram 
Biswanath, (1921) 59 Ind Cas 539 (540) : 47 Cal 
583; Hadjee Ismail v. Hadjee Mohomed, (1874) 
21 Suth W R 303 (306): 13 Beng L R 91; 
Khimji v. Forbes, (1871) 8 Bom H C R 102. 

Material part of cause of action held to be 
necessary. 

[Pragdas v. Dowlatram, (1887) 11 Bom 257 
(267). See also Kessotvji v. Luchmidas, (1889) 
13 Bom 404 (415); Mulchand v. Svganchand, 
(1875-77) 1 Bom 28 (85)]. See also Seshagiri 
v. Askur Jung, (1904) 27 Mad 494 (495, 496). 
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See also Notes 12 to 15 to S. 20, Civil Procedure Code, supra aud the undermentioned 

cases. 2 

9. Leave of Court.—Leave to sue is not a formal matter of procedure but is the 
foundation for the exercise of jurisdiction by the Court.! It must therefore, be obtained 
before the Court becomes empowered to receive, try or determine the suit. 2 Such leave will 
enure only for the suits or the cause of action* for which, or against the defendants in 
respect of whom, it was granted. Leave must be distinctly applied for and granted, and 
cannot be implied.** It is a judicial act of a Court and cannot be delegated to a ministerial 
officer.?* 

The grant of leave is a matter within the discretion of the Court.s In the exercise of 
their discretion, the Courts can take into consideration the convenience of parties.9 

Where leave has been at first granted but it is found that the plaint does not obviously 
disclose a ground justifying leave, the plaintiff may be permitted, at the trial to allege and 
prove such a ground, and the plaint may be also amended.™ In fact, it is quite sufficient if 
grounds involving difficult questions of fact or law are established to the satisfaction of the 
Court upon the hearing of the action.n 


(2) Mahomed, Haji v. Jute and Ounny Brokers. 
Ltd, 1932 Bora 42 (46): 33 Bom L R 1364: 
135 Ind Cas 170; Govindarajalu A 'aidu v. Secre¬ 
tary of State, 1927 Mad 689 (689. 692) : 50 Mad 
449: 53 Mad L Jour 355: 39 Mad L Tim 304: 
26 Mad L W 558: 105 Ind Cas 576; London 
B and M Bank v. Badee Beebee, (1880-81) 5 Bom 
42 (45): 5 Ind Jur 422; Deep Narain v. Dietert, 
(1903) 31 Cal 274 (282, 283): 8 Cal W N 207; 
(1924) 46 Mad L Jour 89 (Notes); Bhagwandas 
v. Rivet Comae, (1898) 3 Cal W N 103 (Notes). 

Note 9. 

(1) Devidatt Ramnirunjandaa v. Shriram Nara- 
pandas, 1932 Bom 291 (294, 300) : 34 Bom L 
R 236: 137 Ind Cas 381: 56 Bom 324; Hadjee 
Ismail v. Hadjee Muhammad, (1874) 21 Suth W 
R 303 (307): 18 Beng L R 91; Rampurtab v. 
Premsukh, (1891) 15 Bom 93 (97, 98); Abdul 
Kadir v. Dulanbibi, (1913) 20 Ind Cas 530 
(531, 532): 15 Bom L R 672: 37 Bom 563 
[Hence—Issues tried without necessary leave will 
not be res judicata]. 

(2) Devidutt Ramniranjandas v. Shriram Narain- 
doss, 1932 Bom 291 (294, 300) : 34 Bom L R 
236: 137 Ind Cas 381: 56 Bom 324 [Court 
has no jurisdiction even to receive plaint unless 
leave shall have been first obtained]; Rampartub 
v. Premsukh, (1891) 15 Bom 93 (96, 97); Abdool 
Hamed v. Promithonath Bose, 1 Ind Jur (N S) 
218. 

(3) Sabhapathi Ourukkal v. Lakshina Animal, 
(1901) 24 Mad 293 (295) [Suit filed with leave 
—Then withdrawn—Again fresh suit—Fresh grant 
of leave necessary]. 

(4) Rampurtab v. Premsukh, (1890) 15 Bom 
93 (96, 98). 

(5) Application to add new defendant—Leave 
to be taken at the time of: 

[ Devidutt Ramniranjandas v. Shriram Narain, 
1932 Bom 291 (298): 34 Bom I, R 236: 137 
Ind Cas 381: 56 Bom 324; Rampratab v. Fooli- 
bai, (1896) 20 Bom 767 (776)]; Karim Elahi 
v. Sher Ahmed. 1921 Bom 195 (197, 198): 45 
Bom 24: 59 Ind Cas 28: 22 Bom L R 863 [In 
appeal from 59 Ind Cas 12—Third party notice 
at the instance of a defendant—Leave must be 
applied for and obtained]. 

Original defendant dead before suit—Leave 
necessary to Implead proper party—Defendant. 


1929 Bom 468 (471): 31 Bom L R 1002]. See 
Shaau Wallace and Oo v. Gordhandas, (1906) 30 
Bom 364 (391): 8 Bom L R 56. See also 
Foolibai v. Rampartab, (1893) 17 Bom 466 (468). 

(6) Plaintiff allowed to sue in forma pauperis 
—No leave 4o sue implied. 

[Jairam v. Atmaram, (1880) 4 Bom 482 (488); 
Rampartab v. Foolibai, (1896) 20 Bom 767 
(774)]; Karim Ellahi v. Sher Ahmed, 1921 Bom 
195 (197): 45 Bom 24: 59 Ind Cas 28: 22 Bom 
L R 863 [Issue of third party notice ordered— 
No leave under of 12—Implied leave—Must 
appear on the notice]. 

(7) Rule of Calcutta High Court giving the 
power to Registrar is ultra vires. 

[Lalitesuar v. Rameswar, (1907) 34 Cal 619 
(625): 11 Cal W N 649: 5 Cal L Jour 405: 2 
Mad L Tim 406; Brij Coomari v. Alma Chand, 
(1907) 11 Cal W N 663 (665, 666)]; Saraswathi 
Dasee v. Biraj Mohini Dassee, (1913) 18 ind Cas 
898 (898): 17 Cal W N 512. See also King 
v. Secretary of State, (1908) 35 Cal 394 (398, 
399): 7 Cal L Jour 441: 12 Cal W N 705. See 
Ramdeo Dass v. Ganesh Narain, (1908) 35 Cal 
924 (928): 12 Cal W N 921. 

(8) Surendra Krishna v. Bhubaneshicari, 1933 
Cal 295 (300): 60 Cal 54; Phillips and Watkins 
v. Lakshiminaruyanan Basdeodas, 1927 Bom 660 
(661, 662): 29 Bom L R 181: 100 Ind Cas 
946 [Whoro very substantial part of cause of 
action arose in London]. 

(9) Para mesh icara v. Biyatlian, 1923 Mad 272 

(274): 1922 Mad W N 841: 72 Ind Cas 982 
[Nearly whole cause of action in Malabar—Leave 
rejected]; Scshagiri v. Askar Jung, (1907) 30 Mad 
138 (440): 17 Mad L Jour 304 (Discretion to be 
exercised with caution—Defendant and witnesses’ 
residence and acts forming cause of action in 
Hyderabad—Leave refused]; (Invindalal v. Bansi- 
lal, 1921 Bom 328 (331-333); 46 Bom 249: 

23 Bom L R 1049: 77 Ind Cas 934 [Inclusion 
of Hyderabad properties calculated to delay parti¬ 
tion proceedings—Leave refused]; Radha v. Ma- 
dhosodhan, (1874) 21 Suth \V R 204 (208) [Par¬ 
ties and witnesses far away from Calcutta—De¬ 
cree could be satisfied from property outside Cal¬ 
cutta—Leave refused ]. 

(10) Fink v. lluldeo Pass, (1899) 26 Cal 715 
(721): 3 Cal W N 524. 


[Rampartab v. Gourishankar, 1924 Bom 109 
(112): 25 Bom I, It 7: 85 Ind Cas 464; Sham- 
Chandra Rampratab v. Bhikamchand Ganesh Lai, 


(11) Secretary of State, v. Golabai 
1932 Cal 146 (147): 35 Cal W N 930- 
Cas 873: 59 Cal 150. 


Paliram, 
135 Ind 


Ii* P* Cr 
Cl* 12, 
Notes 
8—9. 
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10. Waiver of want of leave.—The question whether the objection to want of 

can be waived lias been considered in a number of eases and there is a divergence of opinion on 

the, point. One view is that the absence of leave amounts to want of inherent jurisdiction in 

the Court in respect of the suit and that- consequently neither waiver nor consent can confer 

the jurisdiction on the Court.i The opposite view is that in such cases there is no inherent 

lack of lunsdiction, that the want of leave is only a defect in formality and that it can be 

waived. 2 It is submitted that the former view is/correct. Clause 12 of the Letters Patent 

obviously lays down that the ordinary original jurisdiction in suits can be exercised by the 

High Court provided only that certain conditions mentioned therein exist. The obtaining 

of leave is distinctly enjoined as a condition in certain cases and it is provided that such 

leave shall have been first obtained. The wording of the clause clearly shows that the Court 

has no power even to “receive”’ a plaint unless such leave is obtained. The leave contemplated 

by the clause constitutes as has been seen in Note 9 above the foundation of the existence of 

jurisdiction and is not a matter of procedure for whidh provision is made separately in 

Clauses 37 and 38 of the Letters Patent. Objections to jurisdiction for want oft leave can be 
raised at any time. 3 

In any event, the question of waiver can arise only in a case where the plaintiff 
alleges facts on the basis of which the necessity for leave arises but not where, he alleges 
grounds which entitle him to sue without any leave. If in the latter case he fails to prove 
those grounds his suit will be dismissed and no question of waiver can arise by reason of 
the defendant taking no objection on the score of want of leave. 4 

11. /Rescission of leave.—Leave may be granted ex parte but it is open to the 
defendant to question it.i He can appear and apply for revocation, of leave without waiting 
for the trial. 2 He is not, however, bound to make, such an application. He can wait and in¬ 
sist on having the legality of the leave tried as an issue at the trial. 3 In fact, it is much 
better that difficult questions involving issues of fact or law bearing on the grant of leave 
are decided upon the hearing of the suit. 4 But where heavy costs are likely to be incurred 
or serious inconveniences caused it is always better to apply for revocation at the earliest 
possible opportunity. 3 

12. Meaning of the word “defendant”.—Where jurisdiction depends on the 
residence of the business place of the defendant and there are more defendants than one, all 
of them must reside or carry on business or personally work for gain within the local limits 
of the jurisdiction of the Court.i 


Note 10. 

(1) Duridatt v. Shriram, 1032 Bom 291 (294. 
•no); 34 Bom L R 236: 187 Ind Cas 381: 56 

Bom 324 [Bench 1929 Bom 468 (471) overruled]; 
TTnji v. Jute. and Gunny Brokers, Ltd, 1932 Bom 
42 (46): 33 Bom L R 1364: 135 Ind Cas 170: 
Sewdayal v. Official Trustee, 1931 Cal 651 (653): 
">8 Cal 768: 134 Ind Cas 436; Monendra Chandra 
v. Lai Mohan. Rai, 1929 Cal 358 (364): 49 Cal 
L Jour 212: 56 Cal 940: 120 Ind Cas 577 
I Bench]. 

(2) King v. Secretary of State for India, (1908) 
35 Cal 394 (399): 7 Cal L Jour 441: 12 Cal 
W N 705 [Waiver by defendant filing written 
statement and applying for commissioner for 
examination of witnesses]; Moore v. Gamjee, 
(1890) 25 Q B D 244, Foil]; Saraswathi v. 
Biraj Mohini, (1913) 18 Ind Cas 898 (898): 17 
Cal W N 512 [Waiver by filing written state¬ 
ment and taking part in trial]: Ganesh Narain 
v. Manik Lai, 1923 Pat 562 (563): 1 Pat L R 
318: 76 Ind Cas 194: 5 Pat L Tim 342 [The 
question arose in the Patna High Court in re a 
decree of Calcutta High Court obtained without 
necessary leave] : Muhammad Siddiq v. Mohammad 
Ahmad, 1929 Rang 61 (62): 6 Rang 680: 115 
Tnd Cas 898. See Bagram v. Moses, 1 Hyde 284. 

Ci) Objection lies in appeal—S 21. C P Code 
not applicable. 

| Manendra Chandra v. Lid Mohan Iiai, 1929 
<'aI 358 (264): 49 Cal L Jour 212: 56 Cal 940: 
12ii Ind Cas 577; JIa/i v. Jute tf Gunny 


Brokers, Ltd, 1932 Bom 42 (45): 33 Bom L R 
1364: 135 Ind Cas 170.] 

(4) Shama Kant Chatterjee it Co v. Kusum 
Kumari. (1917) 38 Ind Cas 571 (572); 44 Cal 
10 . 

Note 11. 

(1) Bodricks v. Secretary of State, (1912) 15 
Ind Cas 955 (955): 16 Cal W N 747. 

(2) Engineering Supplies, Ltd v. Dhandhama 
<C- Co, 1931 Cal 659 (660, 661): 58 Cal 639: 
134 Ind Cas 65 [Criticism of clarity of pleadings 
not a ground for revocation—Remedy is amend¬ 
ment or further particulars]. See Kessmvji v. 
Luekmidas, (1889) 13 Bom 404 (414). See alsa 
Rad ha Bibee v. Muneksoodun Doss, (1874) 21 
Suth W R 204 (208) [Leave may be granted with 
permission for defendant to object]. 

(3) Xagamoney v. Jaukiram, (1895) 18 Mad 
142 (143): 5 Mad L Jour 34. 

(4) Secretary of State v. Golabrai Patiram r 
1932 Cal 146 (147): 35 Cal W N 930: 135 
Ind Cas 873: 59 Cal 150. 

(5) Subbiah Ohetly v. Abdul Karim, (1910) 
x Ind Cas 299 (299): 1910 Mad W N 564: 8 
Mad L Tim 349 [Obiter]. 

Note 12. 

(1) Hadjee Ismail v. Hadjee Mahomed, (1874) 
21 Suth W R 303 (306) : 13 Beng L R 91; Gocul- 
das v. Ohagan Lai, 1927 Cal 768 (773): 54 Cal 
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13. “Dwell.” —See Notes 3 to 7 to S. 20, C.P.C., and the undermentioned cases. 1 

14. Carry on business. —See Notes to S. 20, C.P.C., and the cases cited below. 1 

15. Suit against companies . —See Note 31 to S. 20, C.P.C. 

16. Suit against non-resident foreigners. —See Note 32 to S. 20, C.P.C. 

17. Personally works for gain.— Sec Note 11 to S. 20, C.P.C. 

18. Suit against the Secretary of State. — See Note 10 to S. 20, C.P.C. 

19. Appeal.— An order by one Judge of the High Court granting or refusing 
leave cannot be interfered with by another Judge, of the High Court except on appeal from the 
order.i The proper remedy is by way of an appeal from the order granting-' or refusings 
leave as the case may be. An appeal lies also from an order dismissing an application by 
the defendant to have the plaint taken off the file.-* 

13. And We do further ordain that the said High Court of Judicature al 

[Madras,] [Bombay,] Fort William in Bengal shall 
Extraordinary original have power to remove, and to try and determine, as a 

juris C ion. Court of extraordinary original jurisdiction, any suit 

being or falling within the jurisdiction of any Court, whether within or with¬ 
out the Presidency of [Madras,] [Bombay], Bengal Division of the Presidency 
of Fort William subject to its superintendence, when the said High Court shail 
think proper to do so, either on the agreement of the parties to that effect, or 

for purposes of justice, the reasons for so doing being recorded on the proceed¬ 
ings of the said High Court. 


i. 


2 . 

3 


4. 


Synopsis. 


Withdrawal of suits by High Court to Its own 
file. 

Suit—Meaning of. 

Transfer of petition from Provincial Insolvency 
Court. J 

Subject to its superintendence. 


5. Transfer of suit from Presidency Small Cause 

Court. 

6. Powers of High Court in suits transferred 

under this clause. 

7. High Court’s power to receive plaints. 

8. Appeal. 


Application—Before whom to be made. See Note "When the High Court shall think proper to do 
pt ( 3 )- so.” See Note 1. 


1 Withdrawal of suits by High Court to its own file.—The High Court has 
power under this clause, to remove to itself cases from any Court subject to its superin¬ 
tendence for trial, whenever it thinks fit to do so for purposes of justice. That purpose 
is to be determined by reference to the circumstances of each case. The desirability or 
necessity to exercise the jurisdiction may arise in consequence of the importance or difficulty 


*’33: 104 Ind Cas 721. See however Ookuldas 
v. Chagan Lai, 1928 Cal 887 (889, 890) : 32 Cal 
" N 208 [Joint tortfeasors—Suit against—May 
uo against any one or more]. 


Note 13. 

i Naidu v. Secretary of SLatt 
1927 Mad 689 (690, 692): 50 Mad 449: 53 Ma< 

w 355: 39 Mad L Tim 304: 26 Mad J 

W 558: 105 Ind Cas 576 [‘‘Dwell’' cannot appl 
La ? or P° rat i°nB] ; Venkatarao v. Khimji , (1924 
HO Ind Cas 442: 26 Bom L R 535 [Person cause* 
Jo appear on summons—Court has jurisdictioi 
Chough not permanent resident] ; Ex parte BreuU 
(1880) 16 Ch D 484 Ref: 29 Mad 239 


Note 14. 

Sasoon & Oo v. Angulla and Co, (191J 

!„,• r.- Cas 895 < 896 > Cal 1 Defendant outsi. 
jurisdiction—Firm at Calcutta—Manager of fir 
signing contract—Suit lies in Calcutta Hif 

twvLJ Tv. Bwmagarten, Coryton 15! 

ourke O C 127 [Running race horses not carr 
i.S on business or personally working for gain 
Maharaja Slonindra Chandra Nundy Bahadur 

C.P.C.—426 


Chandi Charon lianerjee, (1920) .'>7 Ind Cas 211 
(214): 24 Cal W N 582: 31 Cal I. Jour 327; 
Marsh v. Conquest, 17 C 15 X S 418 Ref; It Rom 
541; Mucdougal v. Paterson. 11 C R 755 Ref- 
Coryton 46; 12 Cal 317; 14 Bom 541; 16 Bom 
202; 7 All 79 F B; Kerr v. Hay ness, 29 L .1 
Q B 6 Jur 169 Foil: 2 Mad H C It 304 
Ref: 14 Bom 54 1. 


Note 19. 

(1) Vaithelinga v. Oundammy, (1875) 8 Mad 
H C R 21 (25). 


(2) See Laliteshwar v. It antes u.ar. 
Cal 619 (624): 11 Cal W N 649: 5 
405: 2 Mad L Tim 406. 


(1907) 34 
Cal L Jour 


C R > 334 gjg* V - Cule8 ’ < 186fi « 7 ) 3 Mad H 

•» . ( V J 8 '!!*! 1 v - Ilad i* e Mahomed, (1873) 

21 Suth W R 303 (307): 13 Bene L R 91 - 
Vaghoji y. Camaji, (1905) 29 Bom 249 (253) : 
6 Bom L R 958. * 


L. P Cal, 
Cl-12, 
Notes 
13—19. 


Cl. 13, 
Note 1. 
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of the questions involved, or in consequence of the balance of convenience, or the cheapness 
of the trial.i 

The power of removal is not limited to any particular period or stage of the suit and, 
so long as the proceedings in the original Court are in such a condition that one party is 
entitled to ask that Court to determine any question material to the final result of the 
suit, the suit is in existence in the original Court and is capable of being removed to the 
High Court under tliis elause.2 It has been held by the High Courts of Calcutta, Madras 
and Rangoon that the application under this clause must be made to a Judge sitting on the 
original side of the High Court and not to a Judge sitting on the appellate side.3 In the 
undermentioned Bombay case 4 the application was however made on the appellate side of 
the High Court, 

2. Suit—Meaning of.—Proceedings for the grant of probate 'which are contested, 
come within the meaning of the word ‘suit’ as used in this clause.! 

3. Transfer of petition from Provincial Insolvency Court.—An application under 
this clause to remove an insolvency petition pending in a moffussil Court and to transfer it 
for trial and disposal to the original side of the High Court is not maintainable. 4 The reason 
is that the powers conferred by S. 5/ of the Provincial Insolvency Act (V of 1920) which 
are made subject to the other provisions of the Act, cannot be exercised in such a way as 
to give the original side of the High Court a jurisdiction from which it is expressly excluded 
by the terms of that section read with this clause. 

4. Subject to its superintendence.—The civil Court of the Political Resident at 
Aden, as constituted by the Ad,en Courts’ Act (II of 1864), is subject to the superintendence 
of the High Court at Bombay ■within the meaning of this clause, even though no appeal 
lies to the High Court from decrees or orders of the Resident, and therefore, the High Court 
has pow^r to remove under this clause a suit from that Court to itself for trial and 
determination. 4 

5. Transfer of suit from Presidency Small Cause Court.—The Presidency Small 
Cause Court is a Court subject to the. superintendence of the High Court. The latter can, 
therefore, remove to itself under this clause a suit pending before such Small Cause Court.l 

6. Powers of High Court in suits transferred under this clause.—In dealing with 
suits transferred under this clause, the High Court has no more powers than those of the 
Court from which the suit is transferred.! Thus the High Court cannot allow an amendment 


Clause 13—Note 1. 

(1) Harendra Lai v. Sarvamangala, (1897) 24 
Cal 183 (190); Brojo Gopal Xaik v. Lakshmani 
Dassi, 1927 Cal 791 (792): 54 Cal 607: 105 
Ind Cas 184 [Balance of convenience must be 
considered]. 

Cheapness of trial.— 

[Payril v. Administrator-General, (1880) 5 
Cal 766 (767, 768): 6 Cal L Rep 221; Jotendro 
Nath v. Raj Eristo, (1889) 16 Cal 771 (776]; 
EapUnath Sahai v. Government, (1872) 10 Beng 
I, R 168 [The conduct of a Judge may be taken 
into consideration in directing a transfer]. 

No transfer unless prejudice is shown. 

(See also Borradaile v. Gregory, Bourke Part II, 
10x O C 1; Go'irjon v. Gourjon, (1871) 9 Beng 
L R App 10]. 

| But see Ojorderam v. Xabimoney, 1 
Ind Jur N S 396 (It must be shown that the 
trial in that Court would be unsatisfactory) ]. 

(2) In the matter of the Decree numbered suits, 
228, etc., in the Court of the Munsif of De- 
brugarh, (1871) 7 Beng L R 305. 

(3) Doucett v. TFiae, (1865) 4 Suth W R Mis 
7 (7); Srinivasa Ayyar v. Balakrishna Deval, 
(1912) 13 Ind Cas 860 (861): 22 Mad L Jour 
187: 1912 Mad W N 150: 11 Mad L Tim 159; 
Jupiter General Insurance Co v. Abdul Aziz, 1923 


Rang 185 (186): 1 Rang 226: 76 Ind Cas 479; 

(4) Abdul Karim v. The Municipal Officer, Aden, 
(1903) 27 Bom 575 (575): 5 Bom L R 562 
[See also 28 Bom 292]. 

Note 2. 

(1) Pran Kumar Pal Chaudhury v. Darpahari 
Pal Chaudhury, 1927 Cal 281 (283): 54 Cal 126: 
31 Cal W N 254: 100 Ind Cas 797. 

Note 3. 

(1) In the matter of Oomer Ahmed Brothers, 
1927 Rang 105 (107): 4 Rang 554: 100 Ind 
Cas 265; Goculdas Jamnadas and Co v. N M 
Sadasiva Ayyar, 1928 Mad 1091 (1092): 28 Mad 
L W 369: 52 Mad 57: 55 Mad L Jour 107. 

Note 4. 

(1) Municipal Officer, Aden v. Ismail Hajee, 
(1906) 30 Bom 246 (249): 33 Ind App 38: 3 
All L J 53: 8 Bom L R 4: 3 Cal L Jour 5: 10 
Cal W N 185: 16 Mad L Jour 73: 1 Mad L Tim 
1 ; 8 Sar 901 P C [Affirming 27 Bom 575 on 
appeal to the Privy Council]. 

Note 5. 

(1) Pirbhai Khemji v. The Bombay Barodaand 
Central India Railway Co, (1872) 8 Bom H C 
R 59; Manganlal v. Bombay Co, (1905) 7 Bom L 
R 143 (143, 144). 

Note 6. /jo . 

(1) Besant v. Narayaniah, 1914 P C 41 (43). 
38 Mad 807: 41 Ind App 314: 12 All L> J 
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of a plaint in a suit transferred from the Madras City Civil Court, so as to convert it into 
one which such Cfity Civil Court would have no jurisdiction to try.2 Under S. 14 of the 
Madras City Civil Court Act (VII of 1892) it is specifically provided that the Court-fee 
payable on a suit so transferred from the Madras City Civil Court must be calculated 
according to the rules in force in the High Court in relation to suits filed on the original 
side of the High Court.3 

7. High Court’s power to receive plaints.—This clause provides only that 
the High Court may remove to itself a suit pending in a Court subject to its superintendence. 
It does not enable the High. Court to receive a plaint in a suit cognisable by a moffusil Court 
and pass orders thereon.i 

8. Appeal.—The High Court of Madras has held that an order of a Judge of the High 
Court on the original side transferring to the High Court a suit under this clause is a “judg¬ 
ment” within the meaning of Cl. 15, infra and is therefore appealable.! But the Calcutta 

High Court has taken a contrary view.2 See also notes to Cl. 15 of the Letters Patent. 
infra. ’ 

Where an application under this clause was 1 heard and granted by a Bench sitting on 

the appellate side of the Bombay High Court leave, was granted to appeal to the Privy 
Council.3 11 • J 


14. And We do further ordain that where plaintiff has several causes of 
. aeti °n against defendant, such causes of action not be- 

causes (faction. 8e " r! " ’"" for lan f « »ther immoveable property, and the said 

Court shall have original jurisdiction in respect 
of one of such causes of action, it shall be lawful for the said High Court to 
fa. 011 ll le defendant to show cause why the several causes of action should not 
be joined ogether in one suit, and to make such order for trial of the same as 
to the said High Court shall seem fit. 

Synopsis. 

1. Joinder of several causes of action. 2. "Such causes of action not being for land.” 

1. Joinder of several causes of action.—The word “several” in the expression 
several causes of action” means separate.! This clause, applies only where some causes 
action arise within and some without the ordinary original jurisdiction of the High Court 
It does not apply to cases where all the several causes of action arise within such jurisdiction 2 

have aril'Tiv .? the ( caus ' s of <”***• original, jurisdiction, should 

have arisen within the extraordinary original jurisdiction contemplated bv Cl. 13 ante 

They may arise even outside the Presidency.3 * 


J!?* 1 * L » 625: 20 Cal L Jour 253: 18 

Si 1 , 08 ® : , 27 t Mad L Jour 30 '• 16 Mad L 

T“? 165: 1 Mad L W 520: 1914 Mad W N 

7 ’Jo : 2 i ft 4 T Ca , 8 290 P C f ^versing 21 Iml Cas 
789 and 21 Ind Cas 545]. 

'yara Mudaiiar v . Govindaswami Ohetty. 

Mu . (400): 54 Mad L Jour 145: 27 

Mad L W 609: 108 Ind Cas 413. 

A 1 "! ul n«kim Saltib v. Chattanadha Ayyar, 
1931 M«d 457 (460): 33 Mad L W 318: 60 
Mad L Jour 435: 132 Ind Cos 647. 

... , Note 7. 

f'Ans ?. a \ v - S R"‘ M Ramanathan 

,' ^r 1 Mad 29 (30): 55 Mad L Jour 690: 
-8 Mad L W 684: 52 Mad 52: 113 Ind Cas 412. 

... Note 8. 

on Vnn ,1“ v - Thanikachala, 1924 Mad 

# 1): «M a d L Jour 153: 1923 Mad W 
N 681 : 73 Ind Cas 1054: 47 Mad 136. 


(2) Khatizan v. Sonairam, 1920 Cal 797 (798) • 
47 Cal 1104- 60 Ind Cas 963; Pran Kumar P<d 
Lhowdhury v. Daryahari Pal Ohowdhury, 1927 
Cal 281 (282): 54 Cal 126: 31 Cal W N 254- 
100 Ind Cas 797. 

(3) Municipal Officer , Aden v. Abdul Karim 
(1904) 28 Bom 292 (293). 

Clause 14—Note 1. 

(1) Tukojirao Holkar v. Sowkabai Pardhari- 
noth Jlajapurkar, 1929 Born 100 (102)- 31 Bom 
L R 7: 53 Bom 251: 117 Ind Cas 424. 

(2) Tukoji Jiao Holkar v. Sowkabai Pardhari 
Ra/opurfcflr, 1929 Bom 100 (103, 106): 31 Bom 
L R 7. o3 Bom 251: 117 Ind Cas 424. 

(3) Tukajirao Holkar v. Sowkabai Pardhari Nath 
Pur lean, 1929 Bom 100 (104): 31 Bom L R 7- 
o3 Bom 251: 117 Ind Cas 424. See also / G 
Dobson v. The Krishna Mills, Ltd. (19101 8 
Ind C«s 648 (649): 34 Bom 564: 12 Bom £ R 


Ii> P• C&l'j 

01- 13, 
Notes 
6 - 8 . 
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Au application under this clause for leave to join several causes of action can be 
made also in a case in which leave has to be or has been obtained under Cl. 12, ante.* 

To bring a case within this clause it is not necessary that the, defendant should admit 
that any cause of action has arisen within the original jurisdiction of the High Oourfc.5 

2. Such causes of action not being for land”.—The expression “such causes of 
action not being for land” qualifies the words “several causes of action” and refers to cases 
“where plaintiff has several causes of action other than causes of action for land or other 
immovable property”. That is to say, in considering this clause any cause of action which 
is for land or other immovable property must be excluded, and if the sole cause of action 
within jurisdiction is one for land, or if the sole cause of action outside the jurisdiction is 
one for !an4, then this clause will have no operation.i 

15. [And \\ e do further ordain that an appeal shall lie to the said 

High Court of Judicature at [Madras] [Bombay], 
Appeal from the Courts Fort William in Bengal from the judgment (not be- 

tVTgh ^ Court C in° n its in S a j ud o ment passed in the exercise of appellate 
appellate jurisdiction. " jurisdiction in respect of a decree or order made in the 

exercise of appellate jurisdiction by a Court subject to 
the superintendence of the said High Court, and not being an order made in 
i he exercise of revisional jurisdiction, and not being a sentence or order passed 
or made in the exercise of the power of superintendence under the provisions of 
section 107 of the Government of India Act, or in the exercise of criminal juris¬ 
diction) of one Judge of the said High Court or one Judge of any Division 
Court, pursuant to section 108 of the Government of India Act, and that not¬ 
withstanding anything hereinbefore provided an appeal shall lie to the said 
High Court from a judgment of one Judge of the said High Court or one Judge 
of any Division Court, pursuant to section 108 of the Government of India 
Act, made [on or after the first day of February 1929] in the exercise of 
appellate jurisdiction in respect of a decree or order made in the exercise of 
appellate jurisdiction by a Court subject to the superintendence of the said 
High Court, where the Judge who passed the judgment declares that the ease 
is a fit one for appeal; but that the right of appeal from other judgments, of 
Judges of the said High Court or of such Division Court shall be to Us, Our 
heirs or successors in Our or Their Privy Council, as hereinafter provided.] 


Synopsis. 


1 . 

2 . 

3 . 

4. 

51 

G. 

7. 

8 . 
9 . 


Amendment. 

"Judgment”, meaning of. 

Orders which are not 1 ‘judgments’ . 

Orders in proceedings other than suits and 

appeals. 

Orders made in the exercise of revisional 
jurisdiction. 

Orders made in the exercise of powers of 
superintendence. 

Orders passed in the exercise of criminal 
jurisdiction. 

Appeal to Privy Council. 

Appeal in cases of disagreement among Judges 


10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 


of a Division Bench. 

S. 175 of Agra Tenancy Act, if precludes 
appeal. 

“Declares that the case is a fit one for 
appeal.” 

Cross objections. 

Security for costs. . 

Points on which appeal may be heard. 
Limitation. 

Court-fee. 

Review. 

Practice. 


Point not raised before single Judge—If may be urged in L. P. appeal. See Note 14, Pt. (1). 


(4) Dobson v. The Krishna Mills, Ltd, (1010) 

K Ind Cas 648 (649): 34 Bom 564: 12 Bom L 
It 988 [Application under this clause may be made 
it any time before hearing but it is advisable to 
make it at the earliest opportunity]. 

(5) Tukojiruo Uolkar v. Sowkabai Pardhari 


Nath Raja Purkar, 1929 Bom 100 (101): 31 
Bom L R 7: 53 Bom 251: 117 Ind Cas 424. 

Note 2. . 

(1) Tukojirao Holkar v. Sowkhabai Pardhari 
Nath, 1929 Bom 100 (102): 117 Ind Cas 424: 
31 Bom L R 7: 53 Bom 251. 
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1. Amendment. —Under the old clause* as it stood before the amendment thereof 
in 3928t _r an appeal lay from 

(1) the decision of a single Judge in all cases other than 

(a) orders passed in the exercise of revisional jurisdiction, 

(b) sentences or orders passed in the exercise of the power of superintendence 

under S. 107 of the Government of India Act, 1915, 

(o) sentences or orders passed in the exercise of criminal jurisdiction. 

(2) the decision of the Senior Judge' where the Judges constituting a bench of two 

Judges differed. 

The effect of the amendment of the clause is that there is now no right of appeal 
against decisions of a single Judge in second appeal except where the Judge declares that 
the case is a lit one for appeal. The right of appeal against the decisions of the senior 
Judge where the Judges constituting a bench differ, has been taken away in view of the 
newly amended Cl. 36, infra and there is now no power to grant a certificate in such a case.2 

After the amendment came into force there arose a conflict of opinion as to whether it 
had retrospective effect. According to the High Court of Bombay3 it had such effect, so 
that no appeal lay against a judgment of a single Judge, in second appeal filed after the 
amendment in the absence, of the requisite certificate. The High Courts of Calcutta-* and 
Madras^ held on the other hand, that the amendment did not operate retrospectively so as 
to affect the right of appeal which had accrued in respect of suits instituted prior to the 
amendment. According to the High Court of Allahabadc all judgments delivered after 
the amendment were governed by the amended clause. In order to set this conflict at 
rest, the clause was again amended and the words ‘ ‘on or after the first day of February 1929»» 
have been added. 


2. “Judgment,” meaning of.— The definition of the word “judgment” given in 
S. 2 of the Civil Procedure Code is intended for the, construction of the term as used 
in the Code and is not applicable to the Letters Patent.* There is no definition of the 
word in the Letters Patent. On the other hand, it seems to have been used in different 
senses in the various clauses. Thus this clause uses the word “ judgment’*, while Cl. 39 uses the 
words “judgment, decree or order," and Cl. 40 the words, “preliminary or interlocutory 
judgment, decree or order".*- There has thus arisen a considerable conflict of opinion as 
to the true interpretation of the word “judgment" as used in this Clause. In Hurrish 
Chandra Chowdhry v. Kalsundery Debi, I.L.R. 9 Cal 482, where a single Judge of the 
High Court had passed an order refusing to transmit an order of Her Majesty in Council for 
execution, their Lordship s of the Privy Council said, “Mr. Justice Pontifex had in fact exer- 


Clause 14—Note 1. 

(1) The old clause ran as follows:— 


Uhor C on 8—2—1928; in Patna on 30—1—1928 
\uu Gazette notification in several provinces. 


“And we do further ordain that an appeal 
shall lie to the said High Court of Judicature at 
I?ort William in Bengal, from the judgment (not 
being an order made in the exercise of revisional 
jurisdiction and not being a sentence or order 
passed or made in the exercise of the power of 
superintendence under the provisions of S. 107 
of the Government of India Act, 1915, or in the 
exercise of criminal jurisdiction) of one Judge of 
the said High Court or one Judge of any Division 
Court, pursuant to section 13 of the said recited 
Act, and that an appeal shall also lie to the said 
High Court from the judgment (not being a sen¬ 
tence or order as aforesaid) of two or more Judges 
of the said High Court, or of such Division Court, 
whenever such Judges are equally divided in 
opinion, and do not amount in number to u 
SNority of the whole of the Judges of the said 
High Court, at the time being; but that the right 
of appeal from other judgments of the Judges of 

Court, or of such Division Court, 
'ri - t>*.° ^ 8 ’ Cur heirs or Successors in Our or 

I heir Privy Council, as hereinafter provided." 

(l*a) The amendment came into force in Cal- 
? n 11 —1—1928; in Bombay on 27—1— 
1928; in Madras on 13—1—1928; in Allahabad 
on 28—1—1928; in Rangoon on 2—2—1928; in 


(820) : 1>W° N uaFB." 1 ^ ^ 810 


(3) Badruddin v. Situ ram, 1928 Bom 371 
<374): 30 Bom L R 942: 52 Bom 753 


(4) Sadar Al i v. Doliluddin, 1928 Cal 
1014): 48 Cal L Jour 150: 32 Cal W N l 
113 Ind Cas 49. 


640 
130: 


Samiar, 1929 Mad 381 
onl 10 In(i Cas 811: 52 Mad 361: 29 Mad 
369 1929 Ma<l W N 57: 56 Mad L Jour 

<7081 . V ‘ i D °,°o~” ey Ra H an > *928 All 708 

All 865. 26 A L J 13,1: 110 In<1 Cas 719 = 50 

Note 2. 

Sonaehalum v. Kumaravelu. 1924 Mad r ^)7 
(•>97. 598): 47 Mad 316: 46 Mad L W A* 

w X a ?67: V 2 Inc\ cls M i a 0 d 9 L ^ 32: ‘ 1924 

(263 "jV ss AVi iari&WS ft. 162 


L. P. Cal., 
Cl. 15, 
Notes 
1 — 2 . 
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cised a judicial discretion and had come to a decision of great importance, which, if it remained 
would entirely conclude any rights of Kalisunderi to an execution in this suit,” and they 
held that the order was a “judgment”. This, however, was not a complete definition of 
the term. In Bhogi Lai v. The Dakore Temple Committee 2 their Lordships of the 
Privy Council observed that the term “judgment” in the Letters Patent meant in civil cases 
^ decree and not a “judgment” in the ordinary sense. The High Court of Allahabad has 
distinguished this case on the ground that their Lordships must be deemed to have made 
the observation referred to with reference to Cl. 39 of the Letters Patent and not with 
reference to this Clause. 3 

We now proceed to discuss the views of the various High Courts on the question. 

According to the High Court of Allahabad the provisions of this clause are con¬ 
trolled by the Code of Civil Procedure and the right of appeal under this Clause is res¬ 
tricted to cases which are appealable under the Code.* But in a later case of the same 
High Court,4-» the view in 35 Mad. IF. B. (discussed below) has been adopted. This 
view has been dissented from by the other High Courts. See Note 6 to S. 104, ante and 
the cases cited below.5 

The leading case on what may be called the Calcutta view as to the meaning of the 
word “judgment” is The Justices of the Peace for Calcutta v. The Oriental Gas Co.fi in 
which Couch, C. J. defined it as meaning “a decision which affects the merits of the question 
between the parties by determining some right or liability. It may be either preliminary or 
interlocutory, the difference between them being that a final judgment determines the 
whole cause or suit, and a preliminary or interlocutory judgment determines only a part 
of it leaving other matters to be determined”. The “right or liability” must mean some 
right or liability which is the subject-matter of controversy in the suit or proceeding. It has, 
however, been held by the same High Court purporting to follow the case of The Justices of 
the Peace for Calcutta, that an order granting leave to sue under Cl. 12 of the Letters 
Patent? or an order setting aside an abatement® or an order rejecting an application for a 
judgment on admissions under O. 12, R. 6 of the Civil Procedure Code» is a judgment, on 
the ground that they must be taken to determine some right. These decisions, it is 
submitted, cannot be supported even on the basis of the definition which they purport to 
adopt. In none of these cases are the merits affected and there is no determination of 
any right or liability which is the matter in controversy in the suit or proceeding. 
In Ebrahim v. Fackrunisa Bcgam'O, Garth, C. J., expressed the view that the word 
“judgment” means “a judgment or decree which decides the case one way or the other 
in its entirety and that it does not mean a decision or order of an interlocutory nature 
which merely decides some isolated point not affecting the merits or the results of the 
whole suit”. A similar view was adopted in the cases cited below.n In Mt. Brijkwmari 
v. Ramrick Dass, 12 Melean, C. J., was of opinion that the definition of Couch, 0. J., 
was becoming classical, but that it was not exhaustive.? 3 In BrojogopaH Roy Burman v. 

(7) Hajee Ismail Hadjee Hubbell v. Hadjee 
Mahomed, (1874) 13 Beng L R 91: 21 Suth W 
R 303. 

(8) Sarat Ohandra v. Maihar Stowe and Lime 
Co, 1922 Cal 335 (336, 337): 49 Cal 62: 67 Incl 
Cas 917. 

(9) Kora-malt Ramballag v. Mo tiff Hal, (1920) 

54 Ind Cas 836 (836, 837): 23 Ca! W N 1017. 

(10) (1878) 4 Cal 531 (534): 3 Cal L Rep 
311. 

(11) Kali Kristo Pal v- Ram Ohnvder, (1881) 

8 Cal 147 (148): 9 Cal L Rep 461; Murlidas 
v. Haijnalh, 1930 Cnl 623 (625): 57 Cal 736: 
129 Ind Cas 189; Ohandi Charan v. Jyanendrn 
Natli, (1917) 41 Ind Cas 250 (251, 252): 21 
Cnl W N 921: 29 Cal L Jour 225 [The test laid 
down in 35 Mad 1 was applied in this case]. 

(12) (1901) 5 Cal W N 781 (794). 

(13) See also Gour Mohan v. Novan Manjivi, 
1922 Cal 172 (174): 26 Cal W N 242: 69 Ind 
Cas 915; Maghar Mansingh v. Kalooram Lachm% 

364. 


( 2 ) 1925 P C 155 (156) : 23 All L J 555 : 27 Bom 
I.R 872: ‘49 Mad L Jour 25:2 OudhWN 535: 
87 Ind Cas 313: 6 L R P C 117: 41 Cal L 
Jour 628: 1925 Mad W N 474: 22 Mad L W 
246: 30 Cal W N 459 P C. 

(3) Sital Din v. Anant Ram, 1933 All 262 
(263): 1933 All L J 127: 142 Ind Cas 331 
P B. 

(4) Muiisab Ali v. Nihal Chand, (1893) 15 

All 359 (362. 363): 1893 All W N 113; Bonn- 
dhar v. Gulab Kuar, (1894) 16 All 443 (449): 
1894 All W N 146; Pokhar Singh v. Gopal Singh, 
(1892) 14 All 361 (361): 1892 All W N 30. 


(4 a) Dr 
44 (45): 45 


Sad itI Ali v. Anwar Ali, 1923 All 
All 66: 20 All I. .1 801: 70 Ind Cas 


(5) Venugopal Mudali v. Yenkatasubbxah 
Chrlti, (1915) 28 Ind Cas 367 (369): 1? 

l. Tim 208: 1915 Mad W N 211: 39 Mad 1196 
Rid it Singh v. S a nival Singh, 1922 Lah 380 
CIS3): 3 Lah 188: 67 Ind Cas 388. 

(6) (1872) 8 Beng L R 433: 17 Suth W R 
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Amarchandra Bhattacharya, I. L. R. 56 Cal. 135 F. B., it was held, that the mere 
fact that an order puts in peril the finality of a decision given in a person’s favour, 
does not, of itself, make the order a “judgment” within the meaning of this Clause. It 
was doubted whether such orders as an order setting aside an abatement or an order 
giving leave to appeal could be considered as “judgments”. 

The definition of Couch, 0. J., given above has been accepted generally in the 
Bombay High Court.l* 

The earliest attempt to define the word “judgment” as used in this clause was made 
by the High Court of Madras in DeSouza v. Coles, *5 and it was held that it meant any 
decision or determination affecting the rights or interests of the suitor or applicant. It 
was also pointed out that it was not possible to prescribe any limit to the ,right of appeal 
conferred by this clause. This definition has, however, been considered to be very 
wide and has not been followed. The leading case, on the point at present in the 
High Court of Madras is that of Tufjaram Kao v. Alagappa. I. L. R. 35 Mad 1 F. B. 
In that case, Sir Arnold White, C. J., laid down the new that an order is a “judgment” 
within the meaning of this clause. 

(i) if its effect is to put an e\nd to the suit or proceeding so far as the Gourt 
before which the suit or proceeding is pending is concerned, or 

(t\‘) if the non-compliance therewith will have the effect of putting an enu to 
such suit or proceeding, or 

(iit) if it is passed on an independent proceeding which is ancillary to the suit, 
(not instituted as a step towards judgment, but with a view to rendering 
the judgment effective when obtained), e.g., an order on an application for 
temporary injunction or for the appointment of a receiver. 

In GoJcalchand v. Smwal Das,™ the High Court of Lahore was of opinion that the 
term “judgment” included any interlocutory judgment which decided so far as the Court 
pronouncing it was concerned, whether finally or temporarily, any question materially in 
issue between the parties and directly affecting the subject-matter' of the suit. In Ruddu 

Singh v. Sanwal,n the same High Court adopted the view of White, C. J., of the Madras 
High Court. 


In Arwmugham Chetty v. Eamappa Chetty,is the High Court of Rangoon hold that 
where an appeal lies from an order under 0. 43, R. 1 of the Civil Procedure Code the 
order must be taken to be a “judgment” within the meaning of this Clause. In Chidam¬ 
baram Chettiar v. N. A. Chettiar Firm** a Full Bench of the same High Court has 
adopted the view of White, C. J. 

The High Court of Patna ,20 has adopted the view of the Calcutta High Court as 
expresse 1 in the case of Brojo Gopal Roy Burman referred to above. 


examination of all the cases on the subject goes to show that the test annliei 
by White 0. J., in Tuljaram Kao’s case affords the best solution of the conflict of deci 
sions on the point. An examination of the orders specified in the Civil Procedure Code a 
)eing appealable also shows that the Legislature, in making those provisions, has follows 
principle which are analogous to those laid down by White, C. .1. Thus the orders referre. 
to in Cls. (p) to (s) of R. 1 of O. 43, C.P.C., are really orders in ancillary proceeding 
instituted with a view to make the judgment that may be ultimately obtained effective 


Uarain, 1926 Cal 842 (843): 30 Cal W N 700: 
96 Ind Cas 182: 53 Cal 77G; Brojo Gopal v. 

1929 Cnl 21,1 (214): 32 Cal \V 
& 935: 56 Cal 135: 114 Ind Cas 88 F 11. 

(14) Muja Mahomed, v. Zarabi. (1909) 2 Ii.d 
Cas 157 (158): 11 Bom L R 241 [This is the 
leading case in Bombay] ; Jehangir Mau.kji v. 
Secretary of State. (1909) 2 Ind Cas 150 ,151): 
11 Bom L R 245; Narrondne Dhanii, In the 

of, ,v, (1 ? 90) 14 Bom 555 (558); Ibrahim- 

7 uiolbhai J oomabhai Laljee v. Tooeuf Ismail- 
bha% Abdullabhai Laljee, 1932 Bom 134 (134, 135): 
34 Bom L R 12: 56 Bom 237: 137 Ind Cas 456. 

(15) (1866-67) 3 Mad H C R 384. 


(16) (1920) 
IV R 1920: 79 
Lah L J 32. 


55 Ind Cas 933 
Pun L R 1920: 


(934) ; 

1 Lali 


12 l’un 

348: 2 


(17) 1922 Lah 380 (384) - 
Cas 388. 


3 Lah 188; 67 Ind 


(18) 1927 Rang 139 
Ind Cas 791. 


(139): 5 Rang 99: 101 


(19) 1929 Rang 41 (53); 


6 Rang 703. 


(20) Bamvari Ltd 
(142): 12 Pat 202: 
Cas 455. 


v ShukruUah. 1933 Pat 139 
14 Pat L Tim 1 ; 143 I n( i 


L P. Cal., 
Cl. 15, 
Note 2. 
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e other clauses specify orders which, so far as the Court is concerned will have the 
effect of putting an end to the suit or proceeding. It is, therefore, submitted that the 
test applied by White, 0. J., is correct on principle. The cases in which the orders 
have been held to be “judgments” have all been grouped below so as to show' that they 
can all be supported on the principles laid down in Tuljaram Kao’s case, though, the 
reasons for the decisions in the various cases differ considerably. 

Orders which have been held to be “judgments" and which can be supported on 
the ground mat they have the effect of putting an end to the suit or pi-oceeding, so far 
as the Court, before which the suit or proceeding is pending, is concerned:— 

(1) Order refusing to entertain a suit as being bad for multifariousness.2i 

(2) Order refusing to add necessary parties in a suit under S. 92 of the Civil 
Procedure Code .22 

(3) Order refusing to allow a plaint to be amended and dismissing suit.23 

(4) Order refusing to restore suit dismissed for default. Sec Note 12 to 0. 9, R. 9, 

Civil Procedure Code. 

(5) Finding on a preliminary issue which has the effect of disposing of the suit. 2 * 
<G) Order varying or amending a decree.25 

'7) Order dismissing a claim petition under 0. 21, R. 58 of the Civil Procedure 
Code. Sec Note 24 to 0. 21, R. 58. The High Court of Rangoon has, 
however, held that such an order does not prevent the determination of the 
rights of the parties in a separate suit and that, therefore, it is not a 
judgment .20 It is submitted that this view is not correct. So far as the 
Court in which the claim proceeding is pending is concerned, the order 
clearly puts an end to the proceeding. 

(8) Order rejecting an application to set aside an abatement of a suit or refus¬ 

ing the application of the assignee of the plaintiff to be allowed to con¬ 
tinue the proceedings. See Note 14 to O. 22, R. 9 and Note 21 to 0. 22, 

R. 10. 

(9) Order allowing the withdrawal of a suit with liberty to bring a fresh suit or 

refusing to set aside an order allowing such withdrawal. See Note 40 to 
0. 23, R. 1. 

(10) Order refusing leave to sue in forma pauperis. See Note 8 to 0. 33, R. 5. 

The decision in the case cited below' 2 ? that am order allowing an appli¬ 
cation /for leave to sue in forma pauperis is a judgment as against the 
principle of Tuljaram Kao's case and cannot be accepted as correct. 

(11) Order dismissing application praying that the Court may receive a sum 

of money as security for the costs of an appeal. See Note 14 to 0. 41, R.. 10. 

(12) Order refusing to set aside a dismissal of an appeal for default.28 


(21) Painendra Nath Ran v. Hrojendra Nath 
Das, (1917) 41 Ind Cas 944 (947, 948): 21 Cal 
\V N 794: 27 Cal L Jour 158: 45 Cal 111 
| The test laid down in 35 Mad 1 was applied in 
ill is case]. 

(22) O E Daoplj v. ME Manila. 192 7 Kane 
180 (180): 5 Rang 283: 103 Ind Cas 261. 

(23) V JIT Ghettiar Firm v. Mu Shwe Pan, 
1927 Rang 154 (155): 5 Rang 115: 6 Bur L 
Tour 49: 101 Ind Cas 828. 

(24) Secretary of State v. Munscy Lakhamacy, 
'930 Bom 262 (263, 265): 32 Bom L R 285: 
'.27 Ind Cas 195; Kanalal Bhoya v. Balaram 
Paramo, Sukdnss, 1923 Mad 44 (44): 43 Mad 
u Jour 480: 16 Mad L W 608: 31 Mad h Tun 
284: 68 Ind Cas 921; Tar Mohamad Ully Mohamad 
v. Mt Zulal Kha Bai, 1928 Rang 20 (21): 6 Bur 
L Jour 205: 105 Ind Cas 472: 5 Rang 782 
[Order deciding question of jurisdiction on a pren- 
minary issue]. 


(25) Oovinda Ohetty v. Rangammal, 1929 Mad 
261 (263): 106 Ind Cas 172: 1927 Mad W N 
411; Sir Jehangir Oowasji v. The Hope Mills, 
Ltd , (1909) 2 Ind Cas 294 (295): 33 Bom 216: 
10 Bom L R 488. See also Hirjee Jina v. Nor ran 
Mulji, (1875) 12 Bom H C R 129 [An order 
by a single Judge of the High Court reversing 
a decision of Commissioner for taking accounts 
is appealable]. 

(2(>) See Note 24 to O. 21, R. 58. 

(27) P Baba Sah v. V M Pursholama Salt, 
1925 Mad 167 (168): 47 Mad L Jour 932: 20 
Mad L W 845: 35 Mad L Tim 136: 85 Ind Cas 
201: 48 Mad 700 [Reasons not clearly given). 

(28) Naruikchand v. Sajjad Hussain, 1924 Lah 
412 (412): 71 Ind Cas 824; Mohar Ohand v. 
Habib, 1925 Lah 617 (617): 89 Ind Cas 795 
(Order rejecting an application under 0 41 t 
R 19]. 
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(13) Order rejecting an application for leave to file a memorandum of cross- 

objections in forma pauperis. 2 ** 

(14) Order remanding the whole case to the lower Court for disposal.** 0 

(15) Order refusing leave to appeal in forma pauperise 

(16) Order transmitting or refusing to transmit^ a decree of the Privy Council 

for execution. 


(17) Order refusing to extend time to furnish security under 0. 45, R. 7. See 

Note 10 to that rule. 

(18) Order dismissing a suit for want of prosecution.34 

(19) Order of transfer under Clause 13 of the Letters Patent.35 According to 

the High Court of Calcutta such an order is not a judgment inasmuch as 
it does not affect the merits of the case which is necessary according to the 
definition of judgment as accepted by that Court. 00 

(20) Order refusing to set aside an award.37 

Orders which have been held to be “ judgment s’ y and which can be supported on the 
ground that the non-compliance therewith will have the effect of putting an end to the suit 
or proceedimg :— 


(1) Order asking plaintiff to elect to proceed against some only of the defendants. 

See Note 14 to 0..1, R. 3. 

(2) Order asking plaintiff to furnish security for the costs of the suit. See 

Note 14 to 0. 25, R. 1. 

(3) Order imposing conditions for granting leave to defend a summary suit 

under O. 37.38 See also Note 5 to 0. 37, R. 3. 

Orders which liawe been held to be “ judgments ” and which can be supported on th& 
ground that they are passed on ancillary proceeding instituted udth a view to rendering 
the judgment in the suit or proceeding effective when obtained: — 

(1) Order appointing a receiver. See Note 52 to 0. 40, R. 1. 

(2) Order refusing to discharge a receiver appointed in the suit .39 

(3) Order on application for temporary injunction.4° According to the High 

Court of Bombay an order refusing to grant a temporary injunction is not 
_ a judgmen t. See Note 20 to 0. 39, R. 1. 

(29) Parvali Aminal v. Venkatesivara Ayyar, 

1926 Mad 656 (656): 50 Mad L Jour 426: 23 

Mad L W 511: 1926 Mad W N 255: 94 Ind Caa 

45 [Right of appeal assumed]. 

(30) Ishwari Prasad v. Sheotalal Rai, 1926 

All 669 (669): 96 Ind Cas 666: 48 All 684: 24 
All L J 892; Kumar Chandra Kishore Roy v. 

-"«?«« Ali, (1918) 44 Ind Cas 763 (767): 27 

Cal L Jour 418: 22 Cal W N 627; Ruldu Singh 
t . Sanwal Singh, 1922 Lah 380 (382, 384): 3 
Lah 188: 67 Ind Cas 388 [Remand after revers- 
mg a preliminary decision on the question of 
himtation | ; Yonangamudi v. Rumusami, (1891) 

f°fol 407): AiU Ohaudhuri v. Janaki Lai, 

1924 Pat 336 (339): 1923 Pat H C C 332: 75 
Ind Cas 946. See also Note 23 to 0 41, R 23. 

(31) See Note 11 to 0 44. R. 1 . See also 
in re Peram Chennnmmn, 1931 Mad 198 (198): 

31 _ L P ' V , 76 ; 58 Ma<1 L Jour 195: 122 Ind 
'*37: o3 Mad 245 [Right of appeal assumed]. 

Ram v - Dhanpat Rai, 1930 Lah 

tJo o 675 >: t 12 y Ind Cas 277: 31 Pun L R 

12 Lah L Jonr °3: 11 Lah 365 [Order trans¬ 
mitting order in council for execution). 


(33) See Note 16 to 0 45, R 15. 

Chand Khetsidas, 1924 Cal 

102.* (1026): 51 Cal 905: 28 Cal W N 916: 81 
Ind Cas 1048. 

C.P.C.—427 


Mnd 5 L E ^\ n - a 7- y Tha ™* a chala, 1924 

(91). 45 Mad L Jour 153 * 1923 Mad 

ltd v 6 p 1: 73 In ,^, Ca8 1054: 4 7 Mad 136; Sanya - 
/«( v. Paramasukdas, 1923 Mad 44 ( 44 )- 43 Mad 

2;4 JO 68Tn 0 H : c 16 Jfe 1 W 608: 3 * Mad L TbS 
68 Ind Cas 921; Kongandra Appaya v. Eon • 

687 <g87) - 1022 
v - p,rvam - 

f* 8 * v - Sonairam, 1920 Cal 797 

(-98): 60 Ind Cas 963: 47 Cal 1104; Paran Kumar 

r°i v- Dffrpahari Pai Chowdhuru 1927 

n 281 (282): 54 Cal 126: 31 Cal W N 254: 100 
Ind Cut. [Order transferring probate cro- 

ceedings 60 Ind Cas 963 followed]. P P 

,_/ 3 I L S , hi n ai ' P ?2'r ia Kothar ' v. Ramjimal Babu- 

1650: 14a "l™ SS 

f»« 7 '(-6^7 s S“' (I918) 46 M 

m k, 

SSTV ■ ,!£ 


L. P. cal. 
Cl. 15, 
Note 2. 
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X- P. Cal. ^ 0rder directing payment of a certain sum as maintenance to a party pending 

01.15/ - suit - 41 " 

Notes (**)_ Order under S. 10 of the Code refusing,to stay a suit.42 , 

2—3. ( 6 ) Order granting or refusing stay of execution of a decree.43 See also Note 20 

to 0. 41, R. 5. 

• • 

An order which amounts to a decree in effeet or which forms part of a judgment will 
of course be a ‘judgment” within the meaning of the clause aiid appealable as such .44 

3. Orders which are not “judgments”.—The following are among the orders 
which have been held not appealable as a “judgment” under this clause;— 

(1) An order granting leave to sue as a pauper.i 

(2) An order granting leave to defend on summons under Chapter 13-A of the 

Original Side Rules, Calcutta.2 ... 

(3) An order refusing to revoke leave to sue which has been granted.3 

(4) An order refusing to direct the Receiver in insolvency to give security for the 

continuance of suit filed by the debtor. 4 , 

(5) Au order refusing to frame an issue5 or to try an issue as >a preliminary issue.6 . 

(6) An order refusing leave to file written statement after expiry of the time 

allowed. 7 '• 

(7) An order allowing or refusing amendment of a plaint.8 

(8) An order transposing defendant as plaintiff.9 


(41) Sued v. Subhan, 1925 Mad 443 (443): 
48 Mad L Jour 895: 21 Mad L W 308: 1925 Mad 
\V N 109: 80 Ind Caa 909. 

(42) Jivan Lai v. Pxrojshaw R Vakharia and 
Oo, 1933 Bom 85 (87): 35 Bom L R 15. 

(43) Firm Badri Das v. Mathanmal, 1922 Lah 
185 (186): 77 Ind Cas 327 [Order refusing 
stay] ; Shibba Mai v. Rup Narain, 1928 Lah 904 
(905): 29 Pun L R 571: 111 Ind Cas 274 
[Order restricting the passing of a final decree]; 
Sankar Das v. Shamba Nath, 1926 Lah 174 
(174): 8 Lah L Jour 35: 93 Ind Cas 351: 27 
Pun L R 109 [Order confirming an order of 
ad interim stay]; Bulaqui Mai v. Shamas Din, 
1923 Lah 428 (428): 5 Lah L Jour 287: 84 
Ind Cas 24 [Order granting stay]. 


Koto 3. 

187 /SmI ' uru ? h °thama, 1925 Mad 

-„ 4 J Mad L Jonr 982 : 20 Mad L 
Yf 35 Mad L Tim 136: 85 Ind Cas 201: 48 
7 . 0 1 ° n ’ TAflnMyntv. Mg Ba Thein, 1926 
Rang HO (Hi) : 4 Rang 20: 5 Bur L Jour 6; 95 
" d 5 23 ; S M Mitra v. Corporation of the 

126'ind ^88^6 50** Ura ” Ce ’ 1930 Rane 369 : 


(2) Maghaee Mansing v. Kalooram Lachmi 
1926 Cal 842 (843): 96 Ind Caa 182: 
53 Cal 776: 30 Cal W N 706. - . 


(3) Raja Surya Rao v. Raja Oangadhara-Rama 
Rao, 1927 Mad 846 (848) : 53 Mad L Jour . 329 : 
26 Mad L W 227: 50 Mad 770: 39 Mad L Tim 
339: 105 Ind Cas 159. 


[But Bee Vairavan Ohettiar v. Rainanathan Ohet¬ 
tiar, 1921 Jour 34 (3): 14 Mad L W 701: 95 
Ind Cas 808; Mooljee Dharsey and Oo v. Moolla, 
1925 Rang 225 (226): 4 Bur L Jour 61: 8 Rang 
255: 88 Ind Cas 740 [No appeal lies as to 
sufficiency of security]; Palaniappa Chetty v. 
Chidambaram PiUai, (1915) 30 Ind Cas 942 (942): 
18 Mad L Tim 312; Nageswara Ayyar v. U L M 
Ramanathan Ohettiar, 1929 Mad 197 (198): 56 
Mad L Jour 197: 29 Mad L W 510: 117 Ind 
Cas 123 [Appeal against preliminary decree—Fur¬ 
ther proceedings in suit on certain terms—Judg¬ 
ment debtor, dissatisfied by terms imposed, appeal¬ 
ing— Appeal is not maintainable]. 

(44) Ma Hamana v. Official Receiver, 1928 
Rang 301 (301) [Order construed as being in 
effect a decree] ; NamberumaL v. Erishnajee, 1914 
Mad 418 (419): 26 Mad L Jour 356: 1914 Mad 
W N 310: 15 Mad L Tim 263: 22 Ind Cas 
919 [Order as to costs incidental to a judgment]; 
Enlasekara Naicker v. Jagadambal Animal, (1919) 
50 Ind Cas 14 (15): 9 Mad L W 322: 86 Mad 
L Jour 351: 25 Mad L Thn 292: 42 Mad 352 F 
B [Order passed on a review of taxation by the 
taxing officer] ; Nathier Saheb ,v. Sadir Moideen 
Rowiher, (1914) 22 Ind Can 6.51 (552) Mad [An 
order awarding costa]. 


(4) O De Joidon v. Mating Ba Chit, 1931 Rang 
286 (286): 9 Rang 478: 134 Ind Cas 750. 

(5) Tuljaram v. Alagappa, (1910) 8 Ind Caa 
340 (342):. 1910 Mad W N 697: 8 Mad L Tim 
453: 21 Mad L Jour 1: 35 Mad 1; Bbrahim 
v. Fuckhruniesa, (1878) 4 Cal 531 (534): 3 Cal 
L Rep 311. 

(6) Jehangir v. The Secretary of State, (1909) 
2 Ind Cas 150 (152): 11 Bom L R 245. 

(7) Muralidhar Chamaria v. MR Dalmia, 
(1919) 49 Ind Cas 120 (122): 45 Cal 818. 

• 

(8) TJpendra Narayan Roy v. Rax Janaki Nath 
Roy, (1918) 47 Ind Cas 129 (182): 22 Cal W 
N 611: 45 Cal 305; Mahalingam v. Natesa Ayyar, 
(1916) 32 Ind Cas 423 (423): 3 Mad L W 107: 
( 1916) 1 Mad W N 146 [Refusing leave to amend]; 
Manx Lai Ohunni Lai Ghoksi v. Mani Lai Dhamo- 
dar Das Mody, 1925 Bom 159 (160) : 86 Ind 
Cas 100: 27 Bom L R 99 [Amending title of 
plaint—Relates only to procedure]. 

(9) Official Assignee of Madras v. Ramalingappa, 
1926 Mad 554 (555): 50 Mad L Jour 361: 28 
Mad L W 592: 1926 Mad W N 866: 94 Ind Cas 
456: 49 Mad 589. 
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(9) An order adding a party. 10 . _ 

(10) An order refusing to restrain defendant by injunction from prosecuting a 

suit in & foreign Court. 1 ! ,• 

(11) An order • directing a party to produce and allow inspection of documents. 12 

(12) An order refusing to allow inspection.^ 

“(13) An order refusing to strike off certain allegations in pleadings as 
scandalous. 1 * • " •: » 

(14) An order refusing directions under Rr. 130 and 131 of the High Court Rules, 

Bombay. 

(15) An order directing security under O. 38, R. S. 1 ^ This would be a 

“judgment” according to the test applied by White, C. J., in Thuljaram 
Rao’s case, inasmuch as it is an order in an ancillary proceeding instituted 
with a view to render the judgment effective. In view of the Full Bench 
decision in A.I.R. 1929 Rang. 41 adopting the Madras view, the correctness of 
this decision is open to question. 

(16) An order directing 1 ? or refusingi8 the issue of a commission for the examina¬ 

tion of witnesses., 

(17) An order directing the Official Referee to ascertain the share of the plaintiff 

and take accounted or referring back the report to the Official Referee for 
a further consideration.20 

(18) An order giving directions to the Commissioner. 21 

(19) An order directing a receiver to advance money to the guardian ad iitem 

of a minor defendant. 22 

(20) An order directing the suit to proceed dismissing an application to take the 

plaint off the fide of the Court.23 

(21) A finding on a preliminary issue allowing the euit to proceed after dis¬ 

allowing an objection as to stamp 2 * or as to the maintainability of the 
suit.25 


L. P. Cal. 
Cl. 15, 

Note 3. 

• . 


(10) Ramaswami Ohettiar v. Kanniappa Muda- 
liar, 1930 Mad 987 (987): 1930 Mad W N 971: 
32 Mad L W 766: 129 Ind Cas 44: 60 Mad L 
Jour 237: 54 Mad 491/ 

(11) Vani Ohand Raj Pal v. Laxmi Chand 
Maneck Chand, (1919) 53 Ind Oaa 895 (396, 
397): 21 Bom L R 955: 44 Bom 272. 

(12) Sonabai v. Ahmedbhai, (1872) 9 Bom H 
C R 398; Ahmed v. Ayeshabai, (1909) 2 Ind 
Cas 167 (167): 11 Bom L R 248. 

(13) D E Ather v. VO Qopalaratnam, 1927 
Mad 409 (410): 52 Mad L Jour 192: 25 Mad L 
W 483: 1927 Mad W N 162; 100 Ind Cas 642. 

(14) Durga Bai Ammal v. Ramanatha Rao, 
1926 Mad 64 (64): 49 Mad L Jour 632: 1925 
Mad W N 785: 22 Mad L W 868: 91 Ind Cas 
566. 

(15) Charandas Ohaturbhuj y. Pitambar Das, 
1921 Bom 320 (321): 45 Bom 428: 59 Ind Cas 
533: 22 Bom L R 1169. 

(16) Mengha v. Sucha, 1925 Ran* 267 (268): 
4 Bur L Jour 108: 3 Rang 307: 90 Ind Cas 995. 

(17) Muja Mahomed v. Zarafar, (1909) 2 Ind 
Cas 157 (158): 11 Bom L R 241. 

[But sec Veerabadran Ohetty v. Nataraja Desi- 
kar, (1905) 28 Mad 28 (31): 14 Mad L Jour 
329 (Diasentcd from In 35 Mad 1 F B)]. 

(18) Toremull Dilsook Roy v. Kunj Lai Mono- 
har Date, (1920) 55 Ind Cas 766 (766): 81 


Cal L Jour 162; Mohammad Hussain v. Hussain 
Ilumadanee. and Co, 1925 Rang 290 (291)- 90 

* 67: 4 «l r . L Jour 103: 3 Rang *293; 
AMuf Oaffor v. Official Assignee, 1926 Rang 64 

Cas 211 BUr L J<>Qr 254! 8 ® anK 605: 93 Ind 

(1 io7? 7m, Knthnamachariar, 

Mad 1 F°B)] d 143 144 (Dl88ented fr ° ra in 35 

BiK 1524 

(20) Uaneckfi Rustomji v. Wadia , 1928 Mud 
L 70 W 4 172 47 ?^ 5 T V Ia p d L Jour 2? M?d 

mMd w'SV"' 639: 51 Mad 235: 

< 21 \, 7eo Eng B yan v - Beng Seng and Co 
192.» Rang 43 (45); 2 Rang 469: 84 Ind Cas 

511 2 ( 5 U) PP,l * Uamiy ‘ Rathnavelu • (1901) 24 Mad 

i @ our Mohan v. Noyan Manjuri 1922 Cat 
172 26 Cal W N 242: 69 Ind Cas 9lS. 
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(22) An order admitting evidence.26 

(23) An order refusing to extend time under S. 148 for giving security in an 
interlocutory application. It may be noted that the main proceeding before 
the Court in this case would not be affected by the dismissal of the inter¬ 
locutory application for failure to give security in time.27 

f24) An order refusing to exercise inherent powers under S. 151, O.P.C.28 

(25) An order setting aside an ex -parte decree.29 

(26) An order restoring a suit dismissed for default).30 

(27) An order granting or refusing a certificate for leave to appeal to the Privy 
Council. 31 

(28) An order refusing stay of execution under 0. 45, R. 13.82 

(29) An order postponing sale.33 

(30) An order refusing to alter the terms of a sale proclamation.34 

(31) An order refusing to transfer a case.35 

(32) An order directing the issue of notice to respondents in Europe.30 

(33) An order of remand in appeal directing the trial of a particular issue 
keeping the case in file.37 

Note.—A n order of remand of the whole case is a “judgment ”—See Note 2 above. 

(34) An order made at the settlement of issues fixing a distant date for the 
hearing of the suit was held to be appealable in the undermentioned case 
by the High Court of Madras.38 But this decision has been dissented from 
in the later Full Bench in I.L.R. 35 Mad. 1 and is not good law. Such an 
order would not be appealable as it merely relates to procedure. 

4. Orders in proceedings other than suits and appeals.—The following are among 
the orders in miscellaneous proceedings which have been held to be appealable as judg¬ 
ments under this clause. As to whether and how far these decisions can be regarded as 
correct or principle, see the discussion as to the meaning of the word “judgment” in 
Note 2 above:— 


1. P. Cal. 
01.15, 
Notes 
3—4. 


(26) Subbiah Thevar v. PonnuswamiThalavar, 
1927 Mad 1021 (1021): 105 Ind Cas 720. 

(27) Balakrishna Ayyar v. Parvathammal 1928 
Mad 154 (155): 53 Mad L Jour 494: 26 Mad 
T, \V 333: 39 Mad L Tim 146: 1927 Mad ^ N 
X09 : 105 Ind Cas 124. 

(28) Banwari Lai v. ShukuruUah 1933 Pat 
139 (142): 12 Pat 202: 14 Pat L Tun 1: 142 
Ind Cas 455. 

(29) Baldeo Das v. Shubchurn Das, 1926 Cal 
327 (328, 331): 91 Ind Cas 965: 30 Cal W N 
104. 

(30) Maharaja Kish ore v. Kiran Sashi, 1922 
Cnl 407 (407): 49 Cal 616: 69 Ind Cas 820. 

(31) Ltilf Ali Khan v. Ashgur Beza, (1890) 17 
Cnl 455 (457, 458): Mowla Buksh v. Kishen 
Protab Sahu, (1875-76) 1 Cal 102 (103); Amirvm- 
7 i cssa v. Behan Lai, (1876) 25 Sutli W E 589 
(531); Mowla Buksh v. Hodgkinson, (1875) 24 
Ruth W R 150 (151); Refusing certificate— 
Submitted not correct; Tarachand Biswas v 
Radha Jecbhan Mustafee, (1876) 24 Suth W 
R 148 (149); Manly v. Taterson, (1881) I uai 
339 (342): 9 Cal L Rep 166. 

(32) Prosad Singh v. Adhikari Kunwar, 
(1894) 21 Cal 473 (475). 

(33) Kaveri Bai Ammal v. B Mehta and Sons, 
1924 Mad 234 (235): 46 Mad L Jour 71: 18 


Mad L W 615: 1923 Mad W N 894: 75 Ind 
Cas 901; Ibrahimbhai Fazalbhai Jooma Bhai Lai • 
fee v. Yoosuf Ismail Bhai Abdullah Bhai Laljee, 
1932 Bom 184 (135, 136): 34 Bom L R 12: 56 
Bom 237: 137 Ind Cas 456. 

(34) Kaverbai v. Mehta and Sons, 1924 Mad 
234 (235): 46 Mad L Jour 71: 18 Mad L W 
615: 1923 Mad W N 894: 75 Ind Cas 901; 
Tawker v. Harsookdoss, 1924 Mad 386 (386) : 45 
Mad L Jour 611: 16 Mad L W 647: 33 Mad L 
Tim 72: 1923 Mad W N 834: 76 Ind Cas 124. 

(35) Narasa Reddi v. Hajee Tar Mohammad 

Ayub Sail, 1928 Mad 209 (209): 27 Mad L W 
164: 107 Ind Cas 806: 51 Mad 330: 54 Mad 
I. Jour 710; Sankaralinga Reddiar v. Ramasami 
Rrddiar. 1928 Mad 232 (233): 39 Mad L Tim 
605: 1927 Mad W N 804: 106 Ind Cas 890; 

Pahlad Rai v. Shiv Ram, 1927 Lah 540 (540): 
102 Ind Cas 843: 8 Lah 681: 29 Pnn L R 16. 

(36) Shankar Das v. Shambu Nath, 1926 Lah 
174 (174): 93 Ind Cas 851: 8 Lah L Jour 35: 
27 Pun L R 109. 

(37) Punnayya v. Parandamayya, 1927 Mad 
317 (318): 25 Mad L W 95: 99 Ind Cas 585: 
38 Mad L Tim 206; Gooroo Prasanno v. Ambitus- 
moya Dasya, (1909) 2 Ind Cas 636 (637) Cal; 
Bara Estate v. Ann? Ohandra, (1917) 41 Ind 
Cas 337 (340): 2 Pat L W 71: 1917 Pat H C 
C 342: 2 Pat L Jour 663. 

(38) R v. R, (1891) 14 Mad 88 (93). 




Letters Patent Appeal 


3413 


(1) An oydef passed fcy a single *Juc}ge of a Chartered High Court in the exercise 

of Admiralty or Vice-Admiralty jurisdiction. 1 

(2) An order refusing leave2 or refusing to set aside an order granting leave3 to 

sue under Cl 12 of the Letters Potent. 

(3) An order granting* or ref usings an application to commit for contempt, not 

being an order passed in thp exercise of criminal jurisdiction.5'* 

(4) An order deciding the claim of relatives to the custody of a minor on a writ 

of habeas corpus.6 

(5) An order refusing to excuse the delay in filing an appeal under S. 5 of the 

Limitation Act.I But a contrary view has been taken by the Calcutta High 
Court. 8 -i 

(6) An order allowing the Administrator-General commission at a certain rate 

under &. 27 of Act II of 1874.9 

(7) An order under S. 90 of the Probate and Administration Act, 1881 10 (cor¬ 

responding to S. 307 of the Succession Act, XXXIX of 1925) as also an order 
granting probate. 1 * 

(8) An order refusing to set aside an order for the examination of witnesses 

passed by the Registrar in insolvency under S. 36 of the Presidency Towms 
Insolvency Act 1 - or an order dismissing an application by a judgment 
creditor praying for payment of a certain sum of money by the Official 
Assignee. 1 ^ 

(9) An order under S. 215 of the Companies Act depriving creditor of all rights 

to take advantage of winding up proceedings 1 * or an order directing a 
fresh meeting to be held rejecting the proxy forms used under S. 153 of 
the same Act.*5 S. 169 of the (old) Act does not contravene the right of 
appeal conferred by the provisions of this clause.*« 

(10) An order refusing to enlarge the time for the submission of an award on an 

application under S. 13 of the Arbitration Act (1899) ;17 or an order refus¬ 
ing to set aside an award;*8 or an order dismissing an application to 


L- P- Oal- 
CJ. 15, ‘ 
Note 4. 


Note 4. 

(1) Champion, In the matter ot ship, (1890) 
17 Cal 66 (83). 

(2) De Souza v. Coles, (1867) 3 Mad H C R 
384. 


(3) Iladjee Ismail v. Eadjee Mahomed, (1874) 
13 Beng L R 91 (101): 21 Suth W R 303. 

(4) Navivahoo v. Narotam Das, (1883) 7 Bom 
5 (12). 


(5) Mohendra Lai v. Anundo Coomar, (1897) 
25 Cal 236 (239). 

(5-a) Narayan Rao Vithal v. Solomon Moses, 
1933 Bom 108 (109): 35 Bom L R 9 [Explain¬ 
ing 7 Bom 5]. 

(6) In the matter of Narrondas Dhanji, (1890) 
14 Bom 555 (555). 

(7) Ramchandra Gangadhar v. Mahadeo Moresh- 
«er, (1918) 44 Ind Cas 913 (914): 42 Bom 260: 
20 Bom L R 172; Nagindas v. Nilaji, 1924 bom 
899 (403): 48 Bom 442: 26 Bom L R 395: 80 
Ind Cas 862. 


(8) Gobinda Lai v. Shiba Das, (1906) 3 

Cal 1323 (1341): 10 Cal W N 986: 3 Cal : 
Jour 545. See also Frosonno Kumar Baidu a v 
Ramachandra De, (1918) 47 Ind Cas 677 (o;yi 
28 Cal L Jour 205 [Question left open], 

(9) Somasundaram v. Administrator-Genera 
(1876) 1 Mad 148 (151) Ml Mad L Jour 408. 


(10) In the goods of Indrachandra Singh. 

(1896) 23 Cal 580 (590). 8 ’ 

(11) Umrao Chand v. Bindraban, (1895) 17 

All 475 (477, 478). 1 

(12) Rai Sukhlal Earnani Bahadur v. Official 
Assignee of Calcutta, 1921 Cal 58 (62) : 48 Cal 
1089: 25 Cal W N 750: 66 Ind Cas 715. 

(13) Punithavelu v. Bhashgam, (1902) 25 Mad 
406 (409); 12 Mad L Jour 282. 

(14) Lev// Brothers v. Subodh Kumar Deg, 1927 
Cal 689 (690, 691): 31 Cal W N 894: 103 Ind 
Cas 659. 

(13) Lai Dawson v. J Ilormasji, 1932 Rang 
96 (97): 10 Rang 189: 137 Ind Cas 444. 

(16) In re Lakhamidas Khaimji Spinning Co 
'1911) 11 Ind Cas 562 (564): 13 Bom L R 

o • 

Cm G Martirosi v. A K C T Subramanian 

r( ,etl r a /\, 19 r 8 , \ Iad 69 (7 °- 71 > : 27 Mad L W 
?, 1: . Mad L Jour 49: 1928 Mad W N 107: 51 
Mad 103: 109 Ind Cas 70 F B. 

(18) Campbell v. Jeshraj, (1918) 46 Ind Cas 
687 (688): 45 Cal 502; Toolsc Money Dasi v 
Sudevi (1899) 26 Cal 361 (368): 3 Cal W N 
■U7- nou-ard y. Wilson, (1879) 4 Cnl 231 (235): 
r Cal L Rep 488 [Order refusing to file an award 
in a pending suit is appealable]. 



L. P- Cal. 
Cl: 15, 

Notes 

4—5. 
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revoke a submission to arbitration ;M or an-order remitting the award to 
arbitrators to make a fresh award .20 An order under S. 19 of the Act 

refusing to stay proceedings is appealable according to the High Court of 

Calcutta 2 ! but not appealable according to the High Court Of Rangoon .22 

(11) In the undermentioned case 2 3 it has been held by the High Court of Bombay 

that m proceedings under the Guardian and Wards Act, 1890, it has 

inherent jurisdiction to hear an appeal apart from the ; provision of this 
clause. 

* # .- * • . ^ * 

The following orders have been held not appealable:— 

(1) An order directing the issue of a MandamusM A contrary opinion has been 

however expressed in the Madras Full Bench case cited below. 25 

(2) An order admitting an appeal under S. 5 of the Limitation Act.26 

(3) The decision of the High Court in a Land Acquisition appeal is not appeal- 

able under this clause according to the High Court of Madras .27 But the 
High Court of Lahore28 has taken a contrary view - . 

(4) An order returning an award for complying with the formalities prescribed 

by S. 11 (2) of the Arbitration Act.2d 

(5) An order refusing an application under S. 169 of the Indian Companies Act; 80 

or an order under S. 195 of that Act directing the directors of a company 
to appear in Court for examination as to their dealings. ki 

(6) A decision of the single Judge of the High Court on a point of law referred 

to it by the Commissioner of Income-tax under 8. 66 of the Income-tax 

Act.32 

(7) An order dismissing an application to adjudge a person as a lunatic under the 

Lunacy Act.3S 


5. Orders made in the exercise of Revisional Jurisdiction.—Orders made by 
a single Judge in the exercise of revisional jurisdiction are not appealable under this clause. 
A right of appeal is expressly excluded in such cases. 1 Where it is doubtful whether the 


,(19) The Bombay Fire Insurance Co v. Ahmed- 
bhoy Eab%bhoy, (1909) 1 Ind Cas 14 (19): 34 
Bom 1 : 11 Bom L R 1 . 


Ntlgvru, <1919) 49 Ind Cas 27 (29): 41 Mad 
943: 8 Mad L W 261: 24 Mad L Tim 155- 35 
Mad L Jour 110: 1918 Mad W N 540. 


(20) Saya Pye v. Eundinnya, 1924 Rang 47 
(48): 2 Bur L Jour 198: 1 Rang 661: 76 Ind 
CaB 525. 

(21) Joy Lai and Co v. Oopirancy Bhotica, 
(1920) 55 Ind Cas 778: 24 Cal W N 612: 
31 Cal L Jour 167: 47 Cal 611. 

(22) Ah Kway v. Administrator-General, Bur¬ 
ma, 1929 Rang 287 (288, 289): 7 Rang 481: 
120 Ind Cas 226. 

(23) Jalbhai v. Jerbhai, 1931 Bom 193 (194, 
195): 32 Bom L R 1301: 128 Ind Cas 431: 55 
Bom 145. 

For a criticism of the soundness of this de¬ 
cision. 


(28) Ear Dial v. Secretary of State, 1928 Lah 
275 (277): 3 Lah 420: 69 Ind Cas 428. 


(29) Abowath v. Abowath, 1928 Rang 110 
(111): 6 Rang 25. b 


ie8Vw h fr ari ‘ <1895) 17 ^ 438 <446)t 


(31) Madan Oopal Daga v. Sachindra Nath 

Sen, 1928 Cal 295 (296): 55 Cal 262: 109 Ind 
Cas 764. . . 

(32) Bulaqi Shah v. Collector of Lahore, 1925 
Lah 386 (336): 6 Lah 30: 88 Ind Cas 570: 26 
Pun L R 144 [Following 1923 P C 148); Prabkat 
v. Emperor, 1925 Cal 598 (599): 29 Cal W N 
398: 52 Cal 546: 87 Ind Cas 653. 


See 60 Mad L. Jour (N I C) 31. 

(24) Justices of Peace for Calcutta v. Oriental 
Oas Co, (1872) 8 Beng L R 433 (434): 17 Suth 
W R 364. 

(25) Tulja Ram v. Alagappa, (1910) 8 Ind 
Cas 340 (343): 35 Mad 1: 1910 Mad W N 
697: 8 Mad L Tim 453: 21 Mad L Jour 1 F B. 

(26) Brojo Oopal v. Amarchandra, 1929 Cal 
214 (216): 32 Cal W N 935: 56 Cal 135: 114 
Ind Cas 88 F B. See, however, Tin Nyp v. 
Maung Bn Saing, 1924 Rang 148 (152): 1 Rang 
584: 77 Ind Cas 385 [11 All 176, foil). 

(27) Manavikraman v. The Collector of the 


(33) Aishabai v. Ismail Sakhi, 1933 Bom 112 
(113): 35 Bom L R 88. 

Note 6. 

(1) Mahomed Valli v. Valli Asmal, 1924 Bom 
324.(325): 26 Bom L R 171: 79 Ind Cas 723;• 
Hira Lai v. Baisai, (1898) 22 Bom 891 (892, 
893); Byomkes Seth v. Bhut Nath Pal, 1921 Cal 
217 (218): 34 Cal L Jour 489: 64 Ind Cas 
689; Peary Lai Daw v. Banamali Dey, (1915) 30 
Ind Cas 862: 22 Cal L Jour 40; Baijnath v. 
Raja Jung, (1915) 30 Ind Cas 906 (907): 22 
Cal L Jour 113; Asharam v. Kesri Chand, (1916) 
33 Ind Cas 247 (249): 22 Cal L Jour 22; Prajd 
Mai Chandi Mai v. Mulchand Murari Lai, 1925 
Lah 624 (625).; 6 Lah 250; 94 Ind Cas 521; 
Sadaka Muhammad r. Hayath Bacha Sahib, 1928 
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decision appealed from is in revision or in second appeal, but the party aggrieved has a 

right of second appeal, it must be deemed to be one passed in the exercise of appellate 

jurisdiction. 2 

6. Orders made in the exercise of powers of superintendence.—This clause 
excludes a right of appeal in the case of orders passed in the exercise of the powers of 
superintendence under S. 107 of the Government of India Act, such orders are, therefore, not 
appealable under this clause.i 

7. Orders passed in the exercise of criminal jurisdiction.—No appeal lies under 
this clause against an order passed by a single Judge of the High Court in the exercise of 
its criminal jurisdiction.! An order of sanction to prosecute under S. 195, Cr. P. Code, is an 
order made in the exercise of criminal jurisdiction and not appealable under this clause. 2 
Similarly, an order of a Judge of the High Court staying a criminal trial is not a tl judg¬ 
ment”. appealable under this clause.3 

8 . Appeal to Privy Council.—A decision of the High Court in an appeal under 
this clause is appealable to the Privy Council.! 


9. Appeal in cases of disagreement among Judges of a Division Bench—See 
also S. 98.—Prior to the amendment of this clause in 1928, there was a right of 
appeal from the decision of the senior Judge where the Judges of a Division Bench were 
equally divided in opinion. As noticed in Note 1, ante, such a right of appeal has now 
been taken away. The cases cited below! which were decided under the old clause prior 
to the amendment in 1928, are now no longer law, and are only of academic interest. 


Mad 169 (169): 27 Mad L W 18: 1928 Mad 
W N 30: 51 Mad 165: 54 Mad L Jour 323: 107 
Ind Cas 813; Palaniappa Okettiar v. Venkata- 
chala Konan, (1909) 3 Ind Cas 953 (954): 6 Mad 
L Tim 345; Venkatarama Ayyar v. Madaiai Animal, 
(1900) 23 Mad 169 (170); Chinnasami Mudali v. 
Anmuga, (1904) 27 Mad 432 (434); Raghubans 
Lai v. Solano, 1931 Pat 292 (293): 10 Pat 428: 
12 Pat L Tim 599: 133 Ind Cas 676; Nisar Ali 
v. Ali, (1906) 28 All 133 (134, 135): 1905 
AU W N 218; Oauri Dutta v. Parsotan Das, 
(1893) 15 All 373 (374): 1893 All W N 122; 
The contrary view taken in the undermentioned 
cases prior to the amendment of the Letters 
Patent in 1919. that an appeal lies is not now 
.good law. Aiya Ooundan v. Jeyan Manda- 
lathipathi Oopanna Manradiyar, (1915) 26 Ind 
Cas 57 (59): 1 Mad L W 726: 16 Mad L Tim 
253: 27 Mad L Jour 480: 1914 Mad W N 
832; Srinivasa Ayyangar v. Ramasami Chettiar, 
(1915) 29 Ind Cas 846 (847): 29 Mad L Jour 12: 
18 Mad L Tim 46: 39 Mad 235 P B; Rama Ayyar 
v. Venkalachala, (1907) 30 Mad 311 (312): 2 
Mad L Tim 84: 17 Mad L Jour 123; Chappan 
v. Moidin Outti, (1899) 23 Mad 68 (80, 84, 99) 
F B; Sriramu/u v. Ramasum, (1899) 22 Mad 
109 (100); Venkata Reddi v. Taylor, (1894) 17 
Mad 100 (102): 3 Mud L Jour 259; Vananga- 
mudi v. Ramasami, (1891) 14 Mad 406 (407); 
Sheo Prasad v. Ramchander, (1914) 23 Ind Cas 
977 (978): 41 Cal 323. 

(2) Meyappan Servai v. Sellappa Chettiar, 1930 
Mad 489 (489): 127 Ind Cas 142. 

Note 6. 

(1) See Chariar v. Sellappa Nation, (1913) 
■20 Ind Cas 633 (634): 1913 Mad W N 595 

(Case before the amendment of 1919—Not good 
law under the present clause]. 

Note 7. 

(1) In re Adapala Venkata Narasa, (1915) 
29 Ind Cns 96 (96): 2 Mud L W 363; 

Muthuswami v. Kadinga Moopan, (1917) 40 Ind 
v)a8 715 (715): 33 Mad L Jour 78; Nisasaiiicarao 
v. Coola Ramaya, (1915) 28 Ind Cas 733 (733): 
39 Mad 537: 1915 Mad W N 240; Raghava 
Appadu v. Ragava Appamma, (1915) 28 Ind 
Cas 662 (663): 39 Mad 472: 28 Mad L Jour 
483: 17 Mad L Tim 330 (Order under S. 488, 
Cr P Code]; Venkalagiri Ayyar \. N M Firm 
(1920) 54 Ind Cas 172 (172) » c *3 Mad. 361: 37 
Mad L Jour 652: 10 Mad L \V 568 (Question 


left open]; In re Kandasami Pillai, (1918) 43 
Ind Cas 624 (624) Mad (Order under S 250, 
Cr P Code]; Adur Desikachari v. Emperor, 
(1915) 28 Ind Cas 527 (528): 39 Mad 539: 

28 Mad L Jour 307: 1915 Mad W N 224 (Order 
in: revision against order of Magistrate under 
S. 118, Cr P Code] ; In re Ramasami Chetty, 
(1904) 27 Mad 510 (512): 1 Weir 787: 14 
Mad L Jour 394 [Order under S. 107, Cr P 
Code]; G Subramania Ayyar v. Emperor, (1909) 
4 Ind Cas 871 (871): 19 Mud L Jour 478; 
Wallajapet Rajammal v. Emperor, (1911) 12 Ind 
Cas 653 (653): 22 Mad L Jour. 44: (1911) 2 
Mad W N 479: 10 Mad L Tim 502; Kali Kinkar 
v. Dinobandhu, (1905) 32 Cal 379 (384): 9 Cal 
W N 321 (Order granting sanction to prose¬ 
cute]; In the matter of Horace Lyall, (1902) 

29 Cal 286 (295, 299, 300) : 6 Cal W N 254 
F B [Order refusing an application under Ss. 456 
and 491, Cr P Code]. 


(2) Muniswami v. Rajaratnam, 1922 Mad 495 
(496): 16 Mad L W 365: 43 Mad L Jour 375 
1922 Mad W N 594: 31 Mad L Tim 287: 45 
Mad 928: 71 Ind Cas 126 [Bat such an order 
can be revoked by the authority to which the 
Judge granting sanction is subordinate] ; Sri¬ 
nivasa v. Queen-Empress,. (1894) 17 Mad 105 
(105): 1 Weir 786; Bapu v. Bapn, (1917) 38 
Ind Cas 994 (995): 39 Mad 768 [Question 
doubted]; Ramjas v. Mahadeo Pershad, (1916)- 
36 Ind Cas 585 (588): 39 All 147: 14 All L J 
1230; Abdul Laliff Usman v. Haji Tar Moham¬ 
mad. 1922 Bom 455 (456): 24 Bom L It 817: 
68 Ind Cas 33: 47 Bom 270 [Question left open]. 
See however Budhu Lai v. Chattu Gopa, (1917) 
39 Ind Cas 465 (467, 468): 44 Cal 804: 21 
( al W N 269: 25 Cal L Jour 193 [Order remand¬ 
ing a case to the Small Cause Judge who refused 
to grant a sanction under S. 195, Cr P Code 
to make a further investigation and pass orders 
thereon is a ‘‘judgment”]. 



Note 8. 

(1) llurdeo Ndrain v. Girdhuri Singh, 
13 Beng L It 103: 21 Sutli W R 263 


(1872) 


*-i 1) ,* S re? 8h r Ch X nder V ‘ SliUi Kanl «' 1924 
8o5 (856): 51 Cal 669: 28 Cal W N 637:: 
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L. P. Cal. 
Cl. *5, 
Notes 

Id—11. 


App. 


N w 10 p 6 t 175 ° f . A?ra Tenancy Act ’ “ Precludes appeal.—Section 175 of the 
this clausal 7 3 n °* 6ffeCt ° r PredUde the right 0f appeal ““*»“« 

an anneal li^fr™ **", “ * flt one for aPPe«-"—Under the present clause 

an appeal lies from the decision of a single Judge of the High Court passed in second 

one e fL 0 anne W u re w \ Ju f ge ' ul '° V as8ei the i^ment declares that the case is a fit 
one for appeal.! No hard and fast rule can be laid down as to when a Judge should 

grant or refuse leave to appeal. The mere fact that the decision of the lower appellate 

Court is reversed by the High Court or the fact that the valuation of the anneal is 

beyond a particular figure, does not by itself entitle the petitioner to a grant of leave 

to appeal. The jurisdiction to grant leave should not, however, be enercSd arbitrarily 

case l The High Court J f " d ” al . maMer re 6 ard to all the circumstances of the 

se. The High Court of Bombay in a recent decision has held that in the matter 

as ™ U1 ! th * iS C,aUSC the °° Urt Sh0uld be S uided by the same principles 

as those governing leave to appeal to the Privy Council. It has accordingly^ refused 

to grant leave holding that the case is not one of great public or private importance or 

involving questions which may be important precedents governing numerous other cases. 

An order refusing leave to appeal under this clause is not appealable.4 

In the case cited below, the High Court of Rangoon rejected an application for 
leave to appeal which was filed four months after the judgment in second appeal. 


A 79 i £ handra K whore v. Bos rat Ali, 
<* 9 J, 8 > 44 Ind Cas 763 (767): 22 Cal W N 627: 
27 Cal L Jour 418; Panchumoni Dasi v. Chandra 
Kumar, (1915) 81 Ind Caa 319 (320): 22 Cal 
t i°^. r 298; Jad hu Natha v. Earikar, (1913) 18 
Ind Caa 253 (254): 17 Cal W N 308: 17 Cal 
i°V r „ 206: Oirdhariji y. Romanlalji, (1890) 

in r a i v - Purua hottam, (1884) 

10 Cal 814 (816) P B; Hurbuns Sahay v. Thakoor 

Pershad (1884) 10 Cal 108 (109): 13 Cal L 

7??,o? 8 ?L Zurich Chander Mitter, Petitioner, 
(1*72) 18 Suth, W R 209 (210): 10 Beng L R 

oVA ™ °™ rao Begam, (1870) 13 Suth W R 
310 (311) ; Ranee Shumo Moyee v. Lachmeput 
(1867) 7 Suth W R 512 (512); Beng 
" * S *WVol 674 F B; Nandipat v. Vrquhart, 
n«« 9 > 4 Ben S L R A C 181: 13 Suth W R 
209; Shahabadee v. Ehaja Hossain , (1870) 4 

Beng L R 86: 12 Suth W R 498; Punjab Akh- 
barat and Press Co v. OgUire, 1926 Lah 65 (67. 
68): 27 Pun L R 50; 8 Lah L Jour 13: 93 
Ind Cas 344: 7 Lah 179 [Right of appeal given 
by cl 10 is not destroyed merely because the 
Judges, though differing on merits, made a joint 
order regarding decree to be passed); Official 
Assignee of Madras v. Lupprian, (1910) 6 Ind 
Cas 387 (388): 84 Mad 121: 8 Mad L Tim 101; 
Narayanaswami v. Osuru Reddi t (1902) 25 Mad 
548 (550) ; Venkatasubbiah v. Ohutti Venkata - 

subbama , 1925 Mad 1032 (1033): 86 Ind Cas 857: 
21 Mad L W 721; Hossaine Begam v. Collector 
of Muzufunuigar, (1887) 9 All 655 (657): 

6 All W N 245; Ohazi Ram v. 
Nuraj Begam , (1875-78) 1 All 31 (33): 1 Mad 
Jur 221 l Held, that in order to ho appealable 
undor this clause there must be such a judgment 
on the part of all the Judges who may compose 
the Division Court as disposes of the appeal or 
suit before it]; Jivan Ram v. Tandi Ram, (1911) 

11 Ind Cas 305 (306): 34 All 13: 8 All L J 
1072. In the following cases it was held that 
in an appeal under this clause the appellate Court 
is not confined only to the points on which the 
Judges differed but the whole case is open to 
appeal:— Ram Dial v. Ram Das , (1876) 1 All 
181 (190, 191); Yelji Bhwmsey and Co v. Bachoo , 
1925 Bom 118 (120): 48 Bom 691; 28 Bom 
L R 349: 87 Ind Cas 199; XJmraochand v. 
Bindraban Ohand , (1895) 17 All 475 (477. 478): 
1895 All W N 104; Gopeswara Pyne v. Hem- 
chandra Bose , (1920) 57 Ind Cas 226 (234): 31 
Cal L Jour 447; TJpendra Nath Bose v. Bun- 
deshri Prosad, (1916) 32 Ind Cas 468 (474, 


t 78) /\ 2 4iSf I W N 210: 22 Cal L Jour 452; 
Punjab Akhbarat and Press Co v. Ogilvie, 1926 

Lah 65 (68, 69): 27 Pun L R 50: 8 Lah L 
Jour 13: 93 Ind Cas 344: 7 Lah 179; Mahomad 
Jiavuthar y. British India Steam Co, Ltd, (1909) 
1 Ind Cas 977 (984): 32 Mad 95: 18 Mad I> 
Jour 497: 4 Mad L Tim 110. 

Note 10. 

(1) Zamin Ali Khan v. Genda, (1904) 26 All 
375 (379): 1903 All W N 79. 

Note 11. 

(1) Ma Than v. Mg Ba Qyaw, 1926 Rang 1 
(2): 3 Rang 546: 4 Bur L Jour 185: 93 Ind 
Cas 124 F B; Maung Po Myit v. Maung Po Sin , 
1931 Rang 147 (148): 9 Rang 31: 131 Ind Cas 
729 F B; Sheiklal Shaikh Sharif v. Ahmed Khan 
Sharif Khan, 1930 Bom 366 (366) : 32 Bom L 
R 624: 125 Ind Cas 710; Mathurbhai Garbadh- 
bai v. Nadxad City Municipality, 1929 Bom 241 

:41): 31 Bom L R 473: 118 Ind Cas 798- 
Badruddin Abdul Rahim y. Sitaram Vinavak. 
I«>28 Bom 371 (374): 30 Bom L R 942: 52 
Bom 753 [Application for leave can be made 
orally); In re Kondalu Ayyar, 1930 Mad 427 
(428): 53 Marl 158: 30 Mad L W 976: 1929 
Mad W N 878: 57 Mad L Jour 783: 124 Ind 
Cas 304. 

(2) Bulliraju y. Satyanarayanamurthi, 1931 
Mad 202 (203, 206): 1930 Mad W N 65- 58 
Mad L Jour 388: 124 Ind Cas 7: 53 Mad 405: 
31 Mad L W 254. See also Sita Ram v. Thakur 
Prasad, 1929 All 429 (430): 117 Ind Cas 619 

I Leave to appeal refused in a suit for malicious 
prosecution], 

(3) Sadashiv Vishnu Simon v. Sakhonam Raghu- 
nath, 1932 Bom 218 (221); 34 Bom L R 398: 
138 Ind Cas 454. 

(4) Balu Harshet v. Sri Krishna, 1930 Bom 
224 (225): 32 Bom L R 185: 54 Bom 331: 125 
Ind Cas 431; Harendrachandra v. Kailashchandra , 
11)31 Cal 571 (571, 572): 58 Cal 342: 134 Ind 
Cas 574; Ramannayya v. Kottayya, 1930 Mad 
75 (78): 121 Ind Cas 621: 52 Mad 952: 30 
Mad L W 386: 57 Mad L Jour 398. 

(5) Maung Eman v. M Shein, 1924 Rang 45 
■): 79 Ind Gas 744 and 441: 2 Bur L Jour 

164. 
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• 12. Cross objections. —It has been held that tbe provisions of the Code of 
Civil Procedure relating to cross objections do not apply to appeals under this clause.* 

13 Security for costs. —In an appeal under this clause, the High Court has 
power to direct the appellant to furnish security for costs, and on his failure to comply 
therewith it can reject the appeal undef the provisions of 0. 41, R. 10 (2) of the Code.i 

14 Points on which appeal may be heard— It is not ordinarily open to the 
parties to raise in an appeal under this clause a contention which has not been urged 
before the Court from the judgment of which the appeal is preferred* unless the point 
is one relating to jurisdiction or raises a pure question of law.* But the Court is not, 
however confined to facts and circumstances as disclosed on the judgment appealed 
against; it is entitled to look into the judgment of the lower appellate Court. 3 

Wrong exercise of discretion—Whether may he a ground of appeal .—The High Court 
of Allahabad 4 has held that an order passed in the exercise of judicial discretion vested 
in a single Judge of the High Court is not appealable as a “judgment” under this Clause. 
The High Court of Madras^ has, on the other hand, held that “the fact of a matter being 
within the discretion of the original Judge is not a ground for refusing to entertain 
the appeal but a sufficient reason for declining to interfere (with that discretion”. 

15. Limitation.—Provision has been made in the rules framed by various High 
Courts as to the period within which an appeal under this clause is to be filed. Under 
the rules framed by the High Courts of Allahabad,i Lahore, 3 Patna 3 and Rangoon 4 the 


Note 12. 

(1) Brojendro v. Prosanna, 1920 Cal 776 
(777): 24 Cal W N 1016; 59 Ind Cas 589: 32 
Cal L Jour 48; Kausalia v. Gulab Kuar, (1899) 
21 All 297 (300): 1899 AU W N 72; Mt Puma 
Kuar v. Mangat Rai, 1922 All 55 (55): 70 Ind 
Cas 488 [Following 21 All 297]. 

Note 13. 

(1) Sabitre v. Savi, 1921 P C 80 ( 82 ): 48 
Cal 481: 48 Ind App 76: 19 All L J 281: 23 
Bom L R 681: 33 Cal L Jour 307: 40 Mad L 
Jour 308: 14 Mad L W 362: 1921 Mad W N 
159: 60 Ind Caa 274 P C; Ratanchand v. Damji, 
1923 Bom 399 (399): 25 Bom L R 468: 73 
Ind Ca8 474. 

[But Bee Sesha Ayyar v. Nagarathna, (1904) 
27 Mad 121 (123): 13 Mad L Jour 362 (Not 
approved in 1921 P C 80).] 

Note 14. 

(1) Ahmad Shah v. Faujidar Khan, (1920) 
55 Ind Ca8 983 (984): 2 Lah L Jour 1: 1920 
Pun W R 11: 1920 Pun U R 1920; Teja Singh 
v. Gurcharan Singh, 1930 Lah 632 (633): 31 
Pun L R 281: 128 Ind Cas 57: 11 Lah 535; 
Jai Pershad v. Chartered Bank, 1929 Lah 536 
(537): 120 Ind Cas 284: 30 Pun L R 433: 
11 Lah L Jour 425; Bhup Singh v. Prem Singh, 
1925 Lah 281: 6 Lah L Jour 584; Wazir Chand 
v. Kathu Ram, 1924 Lah 468 (469): 6 Lah L 
Jour 151: 80 Ind Caa 321; Rom Singh v. TVar- 
yam Singh, 1924 Lah 251 (252): 5 Lah L Jour 
450: 77 Ind Cas 585; Brij Raj v. Joti Pershad, 
1923 Lah 657: 6 Lah L Jour 395: 73 Ind Cas 
799; Muhammad Taqi v. Abdul Rahman, 1923 Lah 
151 (152, 153): 79 Ind Caa 281; Ratanchand 
v. Asa Singh, 1922 Lah 188 (188. 189): 4 Lah 
L Jour 217: 62 Ind Caa 898; Basant Ram v. 
Muhammad Ali, 1921 Lah 326 (327): 4 Lah L 
Jour 293; Ayyanars and Kaniyala Swamigal Koil 
Drrnslunnm, Koohdai v. Peria Karuppa l'hevan, 
1929 Mad 617 (620): 118 Ind Cas 279: 30 
Mad L W 583; Debi Charan v. Shrikk M'dhi, 
(1916) 35 Ind Cas 888 (891): 1 Pat L Jour 
485: 20 Cal W N 1303: 1 Pat L W 209; Hazara 
Begam v. Hussain Ali, (1869) 12 Suth \V R 
498 (499, 500): 4 Beng L R A C 86; Uni 
Bhushan v. Durga Dut, (1898) 20 All 258 .201) - 
1898 All W N 41. 

(2) Secretary of State v. Sukhdeo, (1899) 21 

C.P.C.—428 


«L 3 /V¥ ): c 189 ! A »J V N 151 F B; Uarbans 
Singh y Bur Sxngh, 1931 Lah 144 (144): 31 
Pun L R 381: 132 Ind Cas 379 [Decision of a 
5“**? Judge in second appeal interfering with 
the findings of fact—Set aside in Letters Patent 
appeal as being without jurisdiction]. See also 
Munshx Lai v. Ramasis Puri, 1922 Pat 384 (385) • 

c i >nt « 2 . 4<i ; 05 Ind Cas 175: 3 Pat L Tim 343; 
,^, Sxngh v1 Aupolo, (1920) 58 Ind Cas 768 
(769): 1920 Lah 287: 1 Lah 387: 2 Lull L 
Jour 269. 

„ (3)J°gesh Chandra Roy v. Sasi Kumar, 1930 

Cal 321 (323): 34 Cal W N 97: 126 Ind Cas 

1 

. ,j 4 ) R WeU. v. J E Howard, (1895) 17 All 
438 (446); 1895 All W N 89. ' 

£. a ”L v : Ala 0"PPa, (1910) 8 Ind Cas 
340 (347): 35 Mad 1 : 1910 Mad W N 697- 8 

Mad L Tim 453: 21 Mud L Jour 1 F B. The follow- 
lng cases in Madras prior to 8 Ind Cas 340 
P C taking a contrary view are not good law 
Dissented from in the Full Bench:— Natti Goun- 
dan v. Gurunada Goundan, (1910) 7 Ind Cas 
695 (695): 8 Mad L Tim 288: 1910 Mad W N 

Mo 7 Ar "»"toam, (1904) 27 Mad 

4 2 2 (434) • Pdthukudx Abdu v. Pucakha, (1904) 
27 Mad 340 (342); Manithamuthu v. Krishnamu- 
chanar, (1907) 30 Mad 143 (144); Appasami 
v. Somasundaram, (1903) 26 Mad 437 (438). 

Note 16. 

(1) Fazal Mohammad v. Phul Kuar, (1879) 

2 All 192 (192) F B. See also Naubat Ram v 
Harnam Das, (1887) 9 All 115 (117)- 1886 All 

W N 306 F B [Held period of limitation fs 90 
days from date of judgment]. 

r>7?. 9 0 T , ih 5 ,W o V T Singh - 1921 Lflh 26 

02 : 2 fiV h T L oL L j £ ur 415 : 74 p un L R 

rlllh.L i 1 L?? 227 : F ^h Mohammad v. 

* 1 Lah . 237 (238 > : 3 Lah L Jour 

obl: oO Ind Cas 737. 

,.J 3 ! V pal, 1921 Pat 365 

366) 5 Pat L Jour 701: 59 Ind Cas 179- 2 Pat 

A c™ 33 : 3 2 U P L R (Pftt > 235 : 1920 Pa! 

(4) / if Surety v. T S Chettiar Firm 1907 
Rang 20 (27): 4 Rang 265: 98 Ind Cm 111: 


J,. P- Cal,. 
0115, 
Notes 
12—15. 



X. P. Cal., 
Cl. 15, 
Notes 
16—18. 
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memorandum of appeal under this clause need not be accompanied by a cony of the 
enttTed to 0r cla1m r t e b TV T' ^ “ haS b *“ Md tb a w7a Pp S t not 

of the I ZutZ Z ° £ “ CTtensi °* «*>*» of time under 8,. 4 and 12 

See also the undermentioned cases.® 

XXXIX'of C i°o^ f -e' _Pr l° r , J the amendmeilt of S. 4 of the Court Pees Act by Aet 

nnte fbif el ’ ™ . r n m ™ d e™™tioned casesl that a memorandum of appeal 

appeals under this™ 8 , V *° f 7 C ° Urt - f “ ““much as S. 4 did not provide for 

payment o/^urt-fee Zder It TW ^ *“ ** * Uable f “ 

case cited 1 *° 8 ' 114 ° £ tie C ° d <= »f Civil Procedure and the 


provisions of th! ! , C ° de ° f Civil Procedure Provides that the 

protons of the Code shall apply to High Courts save as otherwise provided, and 

Pm ♦ T? P y certam P rovisions of the Code as not being applicable to the 

e*if\nni tV H * n ? e . “ * Letters Pat€nt A PP eal under this Clause the High Court 
r,r l7 . thep — 8 0f °* 4I » R - 111 or P roceed “ der O. 41, R. 10.2 But as 

h c y ilr 1CGd , 111 IS ° te 10 t0 S ‘ 105> the P rovi sions of this Clause are not controlled 
by S. 105 and an order of remand though not appealed against can be challenged 
m an appeal under this Clause against the final judgment.3 


An appeal under this Clause cannot be proceeded with if necessary parties are 
not impleaded.4 In the undermentioned case® the High Court of Madras allowed an 
appeal under this Clause against an order rejecting an application for leave to appeal as a 
pauper under 0. 44, R. 1 without. issuing notice to the respondent observing that such a 
procedure was in conformity with the practice of that Court. 


16. And We do further ordain that the said High Court of Judicature 

at [Madras], [Bombay], Fort William in Bengal shall 
Appeal from Courts in be a Court of Appeal from the Civil Courts of the Presi¬ 
de provinces. dency of [Madras,] [Bombay], Bengal Division of the 

Presidency of Port William and from all other Courts, 
subject to its superintendence, and shall exercise appellate jurisdiction in such 
eases as are subject to appeal to the said High Court by virtue of any laws - or 
regulations now in force. 


5 Bur L Jour 187. See however M H Ariff v. 
Perumal, 1926 Rang 143 (144): 5 Bur L Jour 
75: 98 Ind Cas 689 [Rule 5 of High Court rules 
requiring copy of decree to be filed along with 
appeal memo applies to Letters Patent appeals 
also]. 

(5) Period of limitation 30 days:— Huruck 
Singh v. Tulsi Ram Sahu, (1870) 5 Beng L R 
47: 13 Suth W R 216; Adwailya Oharan v. 
Sorajranjan, (1916) 34 Ind Cas 584 (585): 23 
Cal L Jour 592; Huruck Singh, Petitioner, (1869) 
11 Suth W R 107 (108); Huruck Singh v. 

TuUee Ram Sahoo, (1869) 12 Suth W R 458 
(459): 13 Suth W R 216. 

Note 16. 

(1) Bhadul v. Manni, 1922 All 164 (165): 44 
All 13: 19 All L J 677: 63 Ind Cas 318; Raghu- 
bar Singh v. Jethu Mahton, 1922 Pat 13 (13): 
3 Pat L Tim 194: 1922 Pat H C C 88: 65 Ind 
Cas 675: 1 Pat 384; Har Dial v. Secretary of 
State, 1923 Lah 275 (276): 3 Lah 420: 69 Ind 
Cas 428; Balli Rai v. Mahabir Rai, (1899) 21 
All 178 (180); 1899 All W N 23. See also 
Mahomed Ishaqi Sahib v. Md Moideen, 1922 Mad 
421 (422): 1922 Mad W N 511: 16 Mad L W 
210: 43 Mad L Jour 436: 70 Ind Cas 813 * 45 
Mad 849. 


Note 17. 

(1) Kalyan Singh v. Allah Diya, (1918) 48 
Ind Cas 476 (476): 16 All L J 964 [Allahabad 
view following 1 All L J 509]. 

Note 18. 

(1) Jagdis Chandra Das v. Chandra Das, 
(1920) 54 Ind Cas 230 (231, 232): 1919 Pat 
H C C 146: 4 Pat L J 695. 

(2) Sabitri Thakurani v. Savi, 1921 P C 80 
(82, 83): 48 Cal 481: 19 All L J 281: 23 
Bom L R 681: 33 Cal L Jour 307: 40 Mad L 
Jour 308: 14 Mad L W 362: 1921 Mad W N 
159: 48 Ind App 76: 60 Ind Cos 274 P 0. 

(3) See cases cited in Note 10 to S. 105 and 
also Srinivasa Varadachariar v. Runganayki 
Ammal, 1929 Mad 349 (351): 118 Ind Cas 291: 
30 Mad L W 787. 

(4) Chajju Ram v. Singh Ram, 1925 Lah 392 
(392): 89 Ind Cas 298: 7 Lah L Jour 182: 28 
Pun L R 150. 

(5) In re Peram Chennamma, 1931 Mad 198 
(198, 199): 31 Mad L W 76: 58 Mad L Jour 
195: 122 Ind Cas 337: 53 Mad 245. 



3419 



Appeal from Courts in Provinces *■ 


Synopsis. 

1. Appeal from Courts In Provinces. 3. “Subject to its superintendence." 

2. "Civil Courts." 

1. Appeal from Courts in Provinces.—The constitution of the High 
'Court as a Court of appeal is quite different from its jurisdiction to hear appeals from every 
■decree or order passed by a Subordinate Court. If there is no law or regulation which 
aUows an appeal to the High Court in a particular case, it cannot assume appellate juris¬ 
diction in respect of that matter. 1 

2. Civil Courts. The terms “Civil Courts” in this clause does not cover a 
tribunal created under a particular statute for a particular purpose. Thus, no appeal will 
lie to the High Court against the decision otf a commissioner acting as an election Court 
under the provisions of the United Provinces Municipalities Act (II of 1916). 1 

3. “Subject to its superintendence.”—This clause provides that every Civil Court 
•of a Province is subject to the appellate jurisdiction of the High Court and S. 107 of 
the Government of India Act provides that every Court subject to the appellate jurisdiction 
of the High Court is subject to its powers of superintendence. Reading these two together, 

it follows that every civil Court in a province or Presidency is subject to the High Courts 
nght of superintendence. 1 


. Tlie C° urt of Madras has held that a Revenue Divisional Officer exercising juris¬ 
diction under S. 7 of the Madras Hereditary Village Offices’ Act (III of 1895) is not a 
Court subject to the superintendence of the High Court within the meaning of this Clause.2 


17. And We do further ordain that the said High Court of Judicature 

at [Madras,] [Bombay], Fort William in Bengal shall 
Jurisdiction as to in- have the like power and authority with respect to the 
fants and lunatics. persons and estates of infants, idiots and lunatics with- 

. , the Presidency of [Madras,] [Bombay], Bengal 

Division of the Presidency of Fort William as that which is now vested in the 
said High Court immediately before the publication of these presents. 


Synopsis. 


1. Jurisdiction as to infants and lunatics. 

2. Power of High Court to appoint guardian in 


the case of minor members of Hindu joint 
families. 


1. Jurisdiction as to infants and lunatics.—The High Court as the successor 
and inheritor of the powers of the Old Supreme Court, lias no jurisdiction under this Clause 
over natives of. India with respect to the persons and estates of infants, idiots and lunatics, 
who reside outside the ordinary original jurisdiction of the High Court.i But in respect 
of European British Subjects the High Court could exercise jurisdiction under this Clause 
even though these parties reside outside of and have no property within the limits of its 
ordinary original jurisdiction.2 


2. Power of High Court to appoint guardian in the case of minor members of 
Hindu joint families.—Although a guardian cannot be appointed under the Guardians 


L P- Cal., 
Cl. 16, 
Notes 
1-3. 


Cl. 17, 
Notes 
1 — 2 . 


i 


Cl. 16—Note 1. 

(1) Kehri Singh v. Thirpal, 1926 All 113 (113): 
92 Ind Cas 282: 48 All 104: 23 All L J 965: 
L R 6 All 213 (Rev). 

Note 2. 

(1) Abdul Rahman v. Abdul Rahim, 1925 All 
380 (382): 23 All L J 385: 6 L R All (Civ) 
191: 87 Ind Cas 61: 47 All 513 F B. 

Note 3. 

v ' Gw'ndn, 1928 Med 1032 
(1044): 55 Mad L Jour 798. 

on i 2) .™ anakumara Chinnayya, In re, 1922 Mad 
837 (338, 841): 66 Ind Cas 566: 41 Mad L 
Jour 577: 14 Mad L W 548: 1921- Mad W N 
* o7# 


Cl. 17—Note 1. 

Gharulra, 1932 Cal 91 
. u8 Cal 919: 35 Cal W N 1045* i'i** T nf > 

of S r 8 | 8: onfi t / he nmtter of SirUfh Chunder , (1894) 
-1 ^-al 206 ( 211 ); In the matter of Jaundha 

172 ar, rTH« 88 A > 11 t \ 5 r 9 , u (1 n 3): 1881 AH W N 

Allahabad , High Court has the same 

powers as those of the Calcutta High Court]. 

,? co In re Taru **handra Ghosh, 1930 Cal 
.•>98 (599): 57 Cal 533: 128 Ind Cas 329], 

, Ramm v. Charles Spencer, (1905) 2 

All L. J 81 (82) [The Allahabad High Court has 
the same powers os that of the Calcutta High 
court j • 
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L- P- Cal., 
Cl. 17, 
Note 2. 
01.18, 
Notes 
1 — 2 . 


Cl. 19, 
Note 1. 


Provision with respect to Insolvent Court a b p : 

and Wards Act, 1890 for a minor, belonging to an undivided Mitakshara family, yet, under 
its general and inherent jurisdiction, conferred by this Clause the High Court has power 
to make such an appointment.! v 

18. And We do further ordain that the Court for relief of Insolvent 

Debtors at [Madras] [Bombay], Calcutta shall be held 
Provision with respect before one of the Judges of the said High Court of 
to the Insolvent Court. Judicature at [Madras,] [Bombay], Fort °William in 

Bengal and the said High Court, and any such Judge 
thereof, shall have and exercise, within the Presidency of [Madras] [Bombay] r 
Bengal Division of the Presidency of Fort William such powers and autho¬ 
rities with respect to original and appellate jurisdiction and otherwise as are- 
constituted by the laws relating to insolvent debtors in India. 

Synopsis. 

1. Scope of the Clause. 2. Laws relating to insolvent-debtors. 

I* Scope of the Clause.—The insolvency jurisdiction and the original civil 
jurisdiction of the High Court are separately dealt with in the Letters Patent. Therefore 
Cl. 12 of the Letters Patent, ante, does not control the provisions of this Clause so as to- 
limit the insolvency jurisdiction of the Court. Thus the High Court lias jurisdiction to¬ 
ad judicate in insolvency proceedings on claims relating to immovable property situated 
outside the limits of its ordinary original civil jurisdiction.! 

2. Laws relating to insolvent debtors.—The law of insolvency applicable to- 
the High Courts is now laid down in the Presidency Towns Insolvency Act (III of 1909). 
Prior to that Act, The Insolvent Debtor’s Act (Stat. 11 and 12, Viet., c. 21) was applicable. 
As to cases under the latter Act, see undermentioned cases. 1 

Law to be administered by the High Court. 

19. And We do further ordain that, with respect to the law or equity 

to be applied to each case coming before the said Higli 
By the High Court in Court of Judicature at [Madras,] [Bombay]. Fort 
the,' exercise of ordinary William in Bengal in the exercise of its ordinary original 
original civil jurisdiction, civil jurisdiction, sucli law or equity shall be the law or 

equity which would have been applied by the said High: 
Court to such case if these Letters Patent had not issued. 

Synopsis. 

1. Law or equity to be applied to each case, 2. Applicability of English Law. 

Questions relating to Muhammadan mosque— See Note 1, F.-N. (3). 

Whether Muhammadan law could be applied. 

1. Law or equity to be applied to each case.—The Letters Patent of 1862 which- 
were revoked by the present* Letters Patent of 1865 provided in Cl. 18 thereof that the law 


Note 2. 

( 1 ) In ro Bijaykumar Singh Under, 1932 Cal 
502 (503): 59 Cal 570: 138 Ind Cas 739; 

Narsi Tokesey and Go v. Sachindranath Gajanar 
Gidh , 1929 Bom 475 (477): 31 Bom L R 1009; 
In the matter of Gobind Prasad , . 1928 All 709 
(709): 50 All 709: 26 All L J 595: 112 Ind Cas 
873 [The jurisdiction as regards infants still exists 
in the Court, but the High Court is reluctant to 
exercise it in the case of joint Hindu families]. 

Clause 18—Note 1. 

(1) In the matter of Kancherla Krishna Rao, 
1928 Mad 732 (734): 112 Ind Cas 149: 51 Mad 
540: 55 Mad L Jour 171: 28 Mad L W 285 F 
B; Abdul Khader v. Official Assignee of Madras, 


(1916) 36 Ind Cas 524 (526, 528): 40 Mad 810: 
20 Mad L Tim 311: 4 Mad L W 425. 

Note 2. 

(1) In re Blackwell , (1885) 9 Bom H C R 461 
[European British Subject residing in Bombay 
Presidency outside the town of Bombay is entitled 
to apply to the High Court for adjudicating him¬ 
self as insolvent]; In re James Currie, (1897) 21 
Bom 405 (411) [By virtue of Act V of I872 r 
High Court ceased to have jurisdiction in the case 
of European British Subjects residing in Sind]; In 
the matter of Tietkins, (1868) 1 Beng L R O C 
84 [The jurisdiction of the Insolvent Court has 
been narrowed to the Bengal Division of the 
Presidency of Fort William]. 
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III 


■or equity to be applied to the cases coming before the High Court shall be the law or equity 
which would have, been applied by the Supreme Courts at Calcutta, Bombay and Madras 
respectively.! By the Charters constituting the Supreme Courts, they were expressly made 
Courts of equity and given equitable jurisdiction corresponding to that of the Court of 
Chancery in England. And the High Courts of Calcutta, Bombay and Madras have now 
succeeded to the jurisdiction conferred upon their predecessors, the supreme Courts and exer¬ 
cise the same equitable jurisdiction.2 But such jurisdiction cannot be employed to subvert 
the native substantive laws. It only affords a means of continually ameliorating them and 
so preventing their desuetude by a system of rules borrowed from the English Courts of 
equity. 3 

2. Applicability of English law.—According to the Charter Acts “Justice, 
equity and good conscience” are the true guides and therefore the High Court on the original 
aide is not bound to decide questions on the basis of English precedents and English Com¬ 
mon Law Procedure, where the following of such precedents and procedure may be against 
■“justice, equity and good conscience’ \i 


L. P. Cal., 
01.19, 
Notes 
1 — 2 . 


20. And We do further ordain that, with respect to the law or equity 

and rule of good conscience to be applied to each case 

In the exercise of ex- coming before the said High Court of Judicature at 

traordinary original civil [ Madrag> ] [Bombay], Port William in Bengal in the 
j\irisdictiou* • /» *, . i • «i « • i* , • 

exercise ot its extraordinary original civil jurisdiction, 

such law or equity and rule of good conscience shall be the law or equity and 

rule of good conscience which would have been applied to such case by any local 

Court having jurisdiction therein. 

21. And We do further ordain that the said High Court of Judicature 

at Port William in Bengal shall have ordinary original 
By the High Court in criminal jurisdiction within the local limits of its ordi- 
the exercise of appellate nai y original civil jurisdiction and also in respect of all 
jurisdiction. such persons both within the limits of the Bengal 

Division of the Presidency of Fort William, and beyond such limits and not 
within the limits of the criminal jurisdiction of any other High Court or Court 
established by competent legislative* authority for India as the said High Court 
of Judicature at Port William in Bengal shall have criminal jurisdiction over 
at the date of the publication of these presents. 

1. Scope.—It has been held by the High Court of Madras in the undermentioned 
■easel that the principle of S. 119, Transfer of Property Act, 1882, is a rule of equity and can. 
be applied to a case not governed by that Act. 


C1. 20. 


Cl. 21, 
Note 1. 


Cl. 19—Note 1. 

(1) Madhub Ghunder v. Rajcoomar, (1875) 22 
Both W R 370 (374): 14 Ben* L R 76. 
Sco also XJderam v. Hyderally, (1909) 3 Ind Cns 
990 (990, 991): 33 Bom 469: 10 Bom L R 
1141. 

(2) Hatimbhai v. Framroz, 1927 Bom 278 

(286): 29 Bom L R 498: 51 Bom 516: 

104 Ind Cns 8 F B [The Court must 
first acquire jurisdiction under Cls 11 and 12 before 
applying the Law or equity applicable under 
Cl 19J. 

(3) In ro Kahandas Nnrrandas, (1880-81) 5 Bom 
154 (173): 5 Ind Jur 589. See also Advocate 


General of Bombay v. Yueufalli, 1921 Bom 338 
(346): 24 Bom L R 1060: 84 Ind Cns 759 
[ Muhammadan Law applied in deciding questions 
relating to a Muhammadan Mosque]. 

Note 2. 

(1) Moot Ohand v. Alwar Chetty, (1915) 29 
Ind Cas 303 (305): 17 Mad L Tim 449: 39 
Mad 548. 

[But see Gurtuuami Chetty v. Jfannor Chetti, 
(1882) 5 Mad 37 (46)]. 

Cl. 21—Note 1. 

(1) Balusu v. Boppanna, (1916) 35 Ind Cas 
92 (95) : 31 Mad L Jour 380: 20 Mad L Tim 329. 



L. P. Cal., 

CL 22. 

• 9 • • 


Cl. 23. 


Cl 24, 

Notes 

1-3. 
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Criminal Jurisdiction. 


App; 


«•> ■ * ■ • i m w 

22. And We do further ordain that the said High Court of Judicature 
• Or/iinnr n • • 1 • • at CaIcutta ’ [Madras,] [Bombay] shall have ordinary 

(fiction of'he High ££. ° rigin , al cr “ ^diction, within the local limits of 

Its ordinary original civil jurisdiction, and also in 
respect of all such persons, beyond such limits, over whom the said High Court 
o Judicature at Caicutta [Madras,] [Bombay] shall have criminal jurisdiction 
at the date of the publication of these presents. , 


23. And We do further ordain that the said High Court of Judicature at 
Jurisdiction as to [Madras,] [Bombay,] Fort William in Bengal in thfr 
persons. exercise of its ordinary original criminal jurisdiction, 

shah be empowered to try all persons brought before it in due course of law. 

•24. And We do further ordain that the said High Court of Judicature at 

[Madras,] [Bombay], Fort William in Bengal shall 
Extraordinary original have extraordinary original criminal jurisdiction over 
crimina jun ic ion. a p p ersons residing in places within the jurisdiction of 
any Court now subject to the superintendence of the said High Court, and 
shall have authority to try at its discretion any such persons brought before it 
on charges preferred by the Advocate-General, or by any Magistrate or'other 
officer specially empowered by the Government in that behalf. 

Synopsis. 


1. Extraordinary criminal Jurisdiction. • 

2. Subject to the superintendence of the High 


Court. 

3. Practice in the Calcutta High Court. 


1. Extraordinary criminal jurisdiction.—The High Court' can under this Clause 
remove a criminal case from the moffusil and have it before itself. 1 Where a commit- 
ment is made to the High Court Sessions in a case in 1 ’ which the Sessions Court of a division 
has locrl jurisdiction, the High Court can, on grounds of expediency and convenience, 
direct the trial to proceed in the High Court itself and the commitment is not liable to be 
quashed for want otf jurisdiction.2 

2. Subject to the superintendence of the High Court.—The Court of the Judicial 
Superintendent of Railways in the Nizam’s Dominions is subordinate to the High Court 
of Bombay in respect of all criminal matters relating to European British Subjects. 1 The 
Criminal Courts in Santal Parganas subordinate to the Sessions Court have been declared by 
Regulation V of 1893 to be not subordinate to the High Court and therefore are not subject 
to its superintendence. 2 

3. Practice in the Calcutta High Court.—An application to exercise the jurisdic¬ 
tion under this Clause must be made, according to Ch. 37, R. 2 of the Crown Side Rules 
of. the Calcutta High Court, on the appellate side. 1 


Cl. 24—Note 1. 

(1) Sashadhar Acharjya v. Sir Charles Tagart, 
1932 Cal 229 (230): 85 Cal W N 1082: 136 
Ind Cas 598: 33 Cr L Jour 322. 

(2) In re Oanapathy Chetty, (1919) 51 Ind Cas 
468 (470): 42 Mad 791: 1919 Mad W N 808: 
37 Mad L Jour 60: 26 Mad L Tim 64: 10 Mad 
L W 263. 

Note 2. . 

(1) Queen-Empress v. Morton, (1886) 9 Bom 


288 (295) [Per Sargent, C J per Contra Bayley, 
JJ. 

(2) Sailendra Nath Chakerverty v. Emperor, 
1928 Pat 241 (242): 108 Ind Caa 419: 7 Pat 
337: 9 Pat L Tim 468: 29 Cr L Jour 427. 

Note 3. 

(1) Sashadhar Acharjya v. Charles Tegart, 
1932 Cal 394 (895): 35 Cal W N 1086: 1932 
Cr C 341: 137 Ind Cas 674. 
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. 25. And We do further ordain that there shall be no appeal to the 

said High Court of Judicature at [Madras,} [Bombay], 
. No appeal from High Fort William in Bengal from any sentence or order 
£ourt exemsmg original p asse( j or ma d e j n any criminal trial before the Courts 

reserve points of law. of original criminal jurisdiction which may be consti¬ 
tuted by one or more Judges of the said High Court. 
But it shall be at the discretion of any such Court to reserve any point or 
points of law for the opinion of the said High Court. 

26. And We do further ordain that, on such point or points of law being 

so reserved as aforesaid, or on its being certified by the 
High Court to review sa id Advocate-General that, in his judgment, there is an 
on certificate of the Advo- error j n the decision of a point or points of law decided 
cate-Generai. by the Court of original criminal jurisdiction, or that 

a point or points of law which has or have been decided by the said Court 
should be further considered, the said High Court shall have full power and 
authority to review the case, or such part of it as may be necessary, and finally 
determine such point or points of law, and thereupon to alter the sentence 
passed by the Court of original jurisdiction, and to pass such judgment and 
sentence as to the said High Court shall seem right. 


Synopsis. 

1. Scope of Clauses 26 and 26. 4. Power of Court on review. 

2 The certificate of the Advoc&te-Oeneral.i 5. Decision under the Criminal Law Amend* 

3. Procedure a/t the hearing. ment Act. 

1. Scope of Clauses 25 and 26.—'The High Court may review a decision of the 
High Court in its original criminal jurisdiction in the two following oases:— 

(1) Where the trial Court reserves any point or points of law for the opinion of 

the High Court (Cl. 25). 

(2) Where the Advocate-General certifies, that in his judgment there is an error 

in the decision of a point or points of law decided by the trial Court, or that 
a point or points of law so decided should be further considered (01. 26 ). 

The point or points of law on which the Advocate-General certifies an error in the 
decision thereof is not confined to the point reserved by the Trial Court under Cl. 25, ante. 1 

2. The certificate of the Advocate-General.—The certificate v is presumably granted 
in the interest^ of justice after a careful consideration of all available materials. It should 
not be a mere surmise, but should reflect the judgment of the Advocate-General. 1 But 
whether the certificate is granted after careful consideration of the materials or not, when 
once it is granted, the High Court is bound to deal with the case. 2 

3. Procedure at the hearing.—At the hearing of the case on review, the counsel for 
the accused should begin and have a right of reply. 1 When a Court is> called upon to review 


Clfl. 25 & 26—Note 1. 

(1) 0 K N Sundareea Iyer v. Emperor, 1930 
Mad W N 249 (279) [See the words 'a point* as 
contrasted with the words 'Such point’). 

Note 2. 

(1) Emperor v. TJpendra Nath , (1915) 30 Ind 
Cas 113 (115, 116) : 21 Cal L Jour 377: 19 Cal W 
N 653 FB; Emperor w. Barendra Kumar, 1924 Oal 
257 (261): 28 Cal W N 170: 38 Cal L Jour 
411: 81 Ind Cas 853 P B [The Advocate-General 
must hear not only counsel for prisoner but also 
counsel for the Crown]. 


(2) Emperor v. TJpendra Nath. (1915) 30 Ind 
Cas 113 (115, 116): 21 Cal L Jour 877: 19 Cal 
W N 653. See Empress v. Me Ouire, (1899) 4 
Cal W N 433 (439) [It is not compulsory on 
Court to deal with a certificate in which the 
Advocate-General thinks that the trial Judge has 
not properly exercised his discretion in not grant¬ 
ing an adjournment). 

Note 3. 

(1) Emperor v. Panchu Das, (1920) 58 Ind 
Cas 929 (933): 31 Cal L Jour 402: 24 Cal W N 
501: 47 Cal 671 F B. 


L. P. Cal*> 
CL 25. 


Cl. 26, 

Notes 

1—3. 
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App. 


X P. Cal., 
Cl. 26, 
Notes 

3—5. 


a case under this Clause, it will accept as unquestionable the statement of the trial 
as to what actually took place before him.2 


Judge 


nni.t rt*7 er ° U revie ^~ Thfe is empowered, after deciding the 

point reserved or certiiied to pass such judgment or sentence as it may think right. In other 

■words it can upon reviewing the whole case either quash or confirm the conviction. 1 But this 
jean however be done only when the High Court decides that there has been an error of law: 
if there has been no such error there is no power to deal with the case further. 2 Other¬ 
wise, an accused person who could obtain a certificate under this clause could, in effect, 

obtain in appeal on the severity of his sentence, while an accused who could not obtain 
sucli a certificate, would not have the same privilege. 


Th^ High Court has no power under this clause to remit the case for a fresh trials 

or to reopen any question decided by the trial Judge other than the one reserved or 
certified. 4 


Cl. 27, 
Note 1. 


5. Decision under the Criminal Law Amendment Act.—The judgment of a special 
Chimmal Bench constituted under S. 6 of the Indian Criminal Law Amendment Act of 
908 is open to review under this clause on a certificate granted by the Advocate-GeneraLl 


27. And We do further ordain that the said High Court of Judicature 

at [Madras,] [Bombay], Fort William in Bengal shall 
Appeal from Criminal be a Court of appeal from the Criminal Courts of the 
our s m ic rovmces. Presidency of [Madras, [Bombay], Bengal division of 

the Presidency of Fort William and from al other Courts, subject to its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any law now in force.' 


Subject to its superintendence. See Note 1, Pt. (2). 

1. Criminal appellate jurisdiction.—The High Court has been declared under * this 
clause to be a general Court of Criminal appeal, the actual exercise of the appellate juris¬ 
diction being defined by the concluding portion d£ this clause. 1 

It has been held in the undermentioned case 2 that the general power of superinten¬ 
dence conferred by S. 107 of the Government of India Act is different from the superin¬ 
tendence spoken of in this clause. 


(2) Emperor v. TJpendra Nath, (1915) 30 Ind 
C’as 113 (116, 121): 21 Cal L Jour 377: 19 
Cal W N 653; Emperor v. Barendra, 1924 Cal 
257 (306): 28 Cal W N 170: 38 Cal L Jour 
411: 81 Ind Cas 353 F B. 

Not© 4. 

(1) Reg v. Hartbole Chandra Ghose, (1876) 1 
Cal 207 (218): 25 Suth W R Cr 36; Emperor 
v. Panchu Das, (1920) 58 Ind Cas 929 (931, 
937, 941): 31 Cal L Jour 402: 24 Cal W N 
501: 47 Cal 671 F.B.; King-Emperor v. Peary, 
(1919) 50 Ind Cas 348 (349, 350): 23 Cal W 
N 426; Fateh Ohand v. Emperor, (1917) 38 Ind 
Cas 945 (952): 44 Cal 477: 24 Cal L Jour 400: 
•>1 Cal W N 33 F B; Queen-Empress v. O’hara, 

1K90) 17 Cal 642 (667, 668); Queen-Empress 

v. Barton, (1889) 16 Cal 238 (244, 245); Emperor 
V. Charu Chunder, (1923) 76 Ind Cas 966: 38 
Cal L» Jour 309; Emperor v. Narayan, (1908) 32 
Bom 111 (120): 9 Bom L R 789: 2 Mad L Tun 
414 [High Court has power to review the whole 
ease and not only qua the wrongly admitted evi¬ 
dence] ; Irnperatrix v. Pitamber Jina, (1877-78) 
2 Bom 61 (65); 0 K N Sundaresa Iyer v. 

Emperor, 1930 Mad W N 249 (280) [Misdirection 
to jury may amount to a point of law and may 
ho reviewed provided the accused was really preju¬ 
diced thereby]. 

(2) King-Emperor v. Barendra Kumar Ghose, 


1924 Cal 257 (285, 315): 28 Cal W N 170: 
81 Ind Cas 353: 38 Cal L Jour 411; Emperor 
v. TJpendra Nath, (1915) 30 Ind Cas 113 (119, 
121, 123): 21 Cal L Jour 377: 19 Cal W N 
653. 

(3) Emperor v. Panchu Das, (1920) 58 Ind 
Cas 929 (931): 31 Cal L Jour 402: 24 Cal W N 
501: 47 Cal 671 F B. 

(4) Emperor v. Narayan, (1908) 32 Bora 111 
(132, 145): 9 Bom L R 789: 2 Mad L Tim 
414 [Per Davar and Beaman, JJ]; Muthukumara- 
swamy v. Emperor, (1912) 14 Ind Cas 896 (901, 
902): 12 Mad L Tim 1: 35 Mad 397: 1912 
Mad W N 549. 

Note 5. 

(1) Muthukumaraswamy v. Emperor, (1912) 
14 Ind Cas 896 (898, 908, 923, 940): 35 Mad 
397: 12 Mad L Tim 1: 1912 Mad W N 549. 

Cl. 27—Note 1. 

(1) Gobordhone Das v. Dooli Ohand, 1921 Cal 
708 (715): 48 Cal 955: 33 Cal L Jour 551: 25 
Cal W N 661; 61 Ind Cas 210. 

(2) Sheonandan v. King-Emperor, (1918) 46 
Ind Cos 977 (992): 3 Pat L Jonr 581: 1918 Pat 
II C C 1: 5 Pat L W 324 F B. 
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28. And We do further ordain that the said High Court of Judicature 

at [Madras,] [Bombay], Port Wiliiam in Bengal shall 
Hearing of referred be a Court of reference and revision from the Criminal 

mfnaiTrials^ 81011 ° f ^ ^ ourts subject to its appellate jurisdiction, and shall 

have power to hear and determine all such cases 
referred to it by the Sessions Judges, or by any other Officers now authorized 
to refer cases to the said High Court, and to revise all such cases tried by any 
officer or Court possessing criminal jurisdiction, as are now subject to refer¬ 
ence or to revision by the said High Court. 


1. Criminal revisional jurisdiction.—The High Court lias a general power of 
Superintendence under this clause over the Criminal Courts subject, to its appellate 
jurisdiction. It can reuse the decisions of such Courts. It is also a Court of reference 
empowered to determine references made by the Sessions Judges or by any such officer 
as is referred to in this clause. The High Court of Bombay has, thus, power to quash 
proceedings before a village Patil under its powers of superintendence.! It cannot under 
this clause revise an order of the Secretary to the Bengal Government issuing a warrant 
under the Goondas Act (I of 1923), inasmuch as such person was not an officer possessing 
criminal jurisdiction at the time of the issue of the Letters Patent. 2 

The High Court hearing a reference under S. 307 of the Criminal Procedure Code 
hears it as a Court of reference in the exercise of the jurisdiction vested in it under this 
clause and not in its original criminal jurisdiction.3 

As to whether the High Court can revise an order of discharge passed by a Presidency 
Magistrate, see the undermentioned cases. 4 


29. And We do further ordain that the said High Court shall have power 

to direct the transfer of any criminal case or appeal 
High Court may direct f rom any Court to any other Court of equal or superior 

from^one ^ourt^to jurisdiction, an d a ^ so to direct the preliminary investi- 
another. gation or trial of any criminal case by any officer or 

Court otherwise competent to investigate or tiy it, 
though such case belongs, in ordinary course, to the jurisdiction of some other 
officer or Court. 


Synopsis. 


L. P- Cal., 
Cl. 28, 
Note 1. 


Cl. 29, 
Note 1. 


1 Transfer of criminal case. 

Equal or inferior jurisdiction. 
Pt. (1). 


2. Practice of the Calcutta High Court. 


See Note 1, Power of High Court to stay proceedings. Seo 

Note 1, Pt. (4) . 

1. Transfer of Criminal Case.—Under this clause the High Court is empowered to 
direct the transfer of any criminal case to any other Court of equal or superior juris¬ 
diction! The words “from any Court” must be road as “from any Court subordinate 
to the High Court’s authority”. Thus the Allahabad High Court has no jurisdiction to 
transfer a case from a pancliayat constituted under the provisions of the United Pro¬ 
vinces Act VI of 1920. 2 


Cl. 28—Note 1. 

(1) In re Vasudeo Pundti K Sam ant. (1919) 
50 Ind Cas 491 (491): 21 Bom L R 274. 

(2) Dhimraj Dania v. Emperor , 1924 Cal 698 
(700): 51 Cal 460: 83 Ind Cas 500. 

(3) In the matter of Lyall , (1902) 29 Cal 286 
(297, 303) : 6 Cal W N 254 P B [The Bench hear¬ 
ing the reference has power to send the accused 
to a jail outside the Presidency Town]. 


Cl. 29—Note 1. 

(1) Single .Judge of the High Court has power 
to make this transfer. —Emperor v. Robert Oomleu 
(1905) 29 Bom 575 (579) : 7 Bom L R 104 • 
Reg v. Ameer Khan , (1871) 15 Suth W R Cr 69 
(70): 7 Beng L R 240: Queen-Empress v. Budaro 
Jaunt, (1912) 14 Mad 121 (125): 2 Weir 7; 
SitapaU v. Queen, (1883) 6 Mad 32 (051; VenU- 
teswara Sastri. In re, (1911) 11 Ind Cas 795 
(796): 35 Mad 739: 10 Mad L Tim 518: 22 Mud 
L Jour 114: (1911) 2 Mad W M 50 


(4) Charoobala Dabee v. Barendra Nath , (1900) 
27 Cal 126 (130): 3 Cal W. N 601 [Cl 28 does 
not apply, but only S 15 of the High Courts’ Act) ; 
Oolville v. Kristo JKishore, (1899) 26 Cal 746 
(748): 3 Cal W N 598 [Clause 28 applies]. 

C.p.c.—429 


l J 2 ),. Sa AJ /arain v - Sar l u - 1924 All 265 (266,- 
4 £ -All 167: 21 All L J 925: 83 Ind Cas 350 
f Pcr Stuart, J’s prevailing judgment, Kanhayalal, 
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Criminal Law 


App. 


L. P- Cal., 
Cl. 29, 
Notes 
1 — 2 . 


* * 1 . T 0rd ‘ <Criminal Case” in this clause will include proceedings under 8. 145 

The power of superintendence conferred by this clause includes by implication the 
power to send for the record of any case pending in the Lower Courts; this must neces¬ 
sarily have the effect of staying further proceedings in the case in that Qourt. The 
High Court has power, therefore, to stay criminal proceedings instituted on a sanction 

by a Civil Court under S. 476 of the Criminal Procedure Code till the disposal of the 
appeal from the Civil Court.4 * r 

See also the undermentioned case.5 


2. Practice of the Calcutta High Court.—An application to exercise the jurisdiction 
conferred by this clause must be made according to Ch. 37, R. 2 of the Crown Side 
Rules on the appellate side of the Calcutta High Court.l 


Cl. 30, 
Note 1. 


Cl. 31. 


Criminal Law. 

30. And We do further ordain that all persons brought for trial before 

said High Court of Judicature at [Madras,] 

punfhTlder * Indian 6 [Bom ^ ] ' Fort in Be “g al in the exer- 

Penal Code. ^lse 0 . . ori g in al jurisdiction, or in the exercise of its 

jurisdiction as a court of appeal, reference or revision, 
charged with any offence for which provision is made by Act No. XLV of 1860, 
called the “Indian Penal Code,” or by any Act amending or excluding the 
said Act which may have been passed prior to the publication of these presents, 
shall be liable to punishment under the said Act or Acts, and not otherwise. 

1. Offenders to be punished under the Indian Penal Code.—The offenders brought 
for trial before the High Court should be punished only under the provisions of the 
Indian Penal Code; the High Court cannot engraft thereon the rules of the Common 
Law of England.i 


Exercise of jurisdiction elsewhere than at the ordinary place of sitting of 

the High Court. 

31. And We do further ordain that whenever it shall appear to the 

Governor in Council convenient that the jurisdiction 
Judges may be autho- and power by these Our Letters Patent or by the recited 
rised to sit in any place vested in the said High Court of Judicature at 

byway of circuit or [M d j [Bombay], Fort William in Bengal should be 

exercised in any place within the jurisdiction of any 
Court now subject to the superintendence of the said High Court other than 
the usual place of sitting of the said High Court, or at several such places by 
way of circuit, the proceedings in cases before the said High Court at such 
place or places shall be regulated by any law relating thereto, which has been 
or may lie made by competent legislative authority for India. 


(3) Lolit Mohan v. Sarja Kanta, (1901) 28 Cal 
709 (720): 5 Cal W N 749 [Per Taylor, J]. 

(4) J Offiah v. Emperor , (1908) 31 Mad 510 
(511): 18 Mad L Jour 466: 4 Mad L Tim 186. 

(5) SaUtndra Nath Ohakravarty v. Emperor . 
1928 Pat 241 (242): 108 Ind Cas 419: 7 Pat 
337: 9 Pat L Tim 468: 29 Cr L Jour 427 
[Application for transfer from one Criminal Court 
to another in S&ntal Parganas—High Court has 
no jurisdiction as it has no powers of superin¬ 
tendence oyer intermediate Criminal Courts in 
Santal Parganas]. 


Note 2. 

(lj Sashadhar Acharju v. Oharles Tegart , 1932 
Cal 394 (395): 35 Cal W N 1086: 1932 Cr C 
341: 137 Ind Cas 674. See Seshadhar Acharyya 
v. Oharles Tegart , 1932 Cal 123 (123): 35 Cal 
W N 1088: 1932 Cr C 108: 135 Ind Cas 880: 
33 Cr L Jour 219 [Application upon a complaint 
for taking proceedings against a person not in 
India does not lie under this clause]. 

Cl. 30—Note 1. __ •_ 

(1) Satish Ohandra v. Ram Doyal, 1921 Cal 
1 (6): 48 Cnl 388: 22 Cr L Jour 81: 59 Ind 
Cas i.43 S B. 
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Admiralty and Vice-Admiralty Jurisdiction. 

32. And We do further ordain that the said High Court of Judicature at 

[Madras,] [Bombay], Fort William in Bengal shall 

have and exercise all such civil and maritime juris¬ 
diction as may now be exercised by the said High Court as a Court of Admiralty, 
or of Vice-Admiralty, and also such jurisdiction for the trial and adjudication 
of prize causes and other maritime questions arising in India as may now be 
exercised by the said High Court. 

Synopsis . 

1. Civil and maritime Jurisdiction. 2. Necessaries supplied to a ship. 

1. Civil and maritime jurisdiction.—The effect of this clause is to vest the High 
Courts with such civil and maritime jurisdiction as might have been exercised by the 
Supreme Courts under their respective charters. 1 

2. Necessaries supplied to a ship.—Before the passing of the statute 3 and 4 
Viet., Ch., 65, it was held in England that the Court of Admiralty in England “had no 
jurisdiction in the case of necessaries supplied to a ship, though perhaps it occasionally 
purported to exercise the jurisdiction where, not prohibited.'’! The same view was also 
held in India.2 It was also held subsequently in the undermentioned cases 3 that the 
powers conferred by the above statute as extended by 24 Viet., Ch., 10 (the Admiralty 
Courts Act of 1861), did not become vested in the High Courts by virtue of their several 
Letters Patents. But, at present, the jurisdiction of the High Court in relation to neces¬ 
saries supplied to a ship rests on the Colonial Courts of Admiralty Act, 1890, 53 and 
54 Viet., Ch. 27, which vests in it inter alia the powers described in S. 5 of 24 Viet., Ch. 10. 
And under S. 5 of the latter statute the Hugh Court, in its Admiralty side has juris¬ 
diction over any claim for necessaries supplied to any ship elsewhere than in the part 
to which the ship Court belongs.* 

33. And We do further ordain that the said High Court of Judicature at 

[Madras,] [Bombay], Fort William in Bengal shall have 
crimina1, and exercise all such criminal jurisdiction as may now 

be exercised by the said High Court as a Court of Admiralty, or of Vice- 
Admiralty, or otherwise in connection with maritime matters, or matters of 
prize. 

Testamentary and Intestate Jurisdiction. 

34. And We do further ordain that the said High Court of Judicature 

at [Madras,] [Bombay,] Fort William in Bengal shall 
Testamentary and in- have the like power and authority as that which may now 
testate jurisdiction. b e j aw f u Uy exercised by the said High Court, in rela¬ 
tion to the granting of probates of last wills and testaments, and letters of 
administration of the goods, chattels, credits, and all other effects whatsoever 
of persons dying intestate, within or without the Presidency of [Madras,] 
[Bombay], Bengal Division of the Presidency of Fort William: Provided 
always that nothing in these Letters Patent contained shall interfere with the 
provisions of any law which has been made by competent legislative authoritv 


01. 32—Note 1. 

(1) Madras Steam Navigation Co v. Shalimar 
Works, Ltd, (1916) 28 Ind Cas 463 (467): 42 
Cal 85. 


Note 2. 

(1) The Two Ellens, (1872) 4 P C 116 (cited 
in 28 Ind Cas 463]; The Ilenricli Bjron, (1886) 
11 A C 270, (Do.). 

(2) Murray v. Langford, (1843) 1 Fulton 131: 
1 Ind Dec 0 C 723, Ref in 42 Cal 85. 


(3) Bardot v. The Augusta, (1873) 10 Rom 
H C R 110; norrnu8)i v. Ukarji, (1868) 5 Rom 
II C R O C 64. See also In the matter of the 
ship Portugal, (1871) 6 Reng L R 323 [But after 
the issue of Letters Patent of 1865 the Vice 
Admiralty Court's Act of 1863 applied to the 
High Courts]. 


Works (1915) 28 Ind Cas 463 (467) : 42 Cal 
Cal’ 5 n* (SlS) 1 ^' 1,1 th ® matter of - <1895) 22 


L- P. Cal-, 
Cl 32, 
Notes 
1 — 2 . 


Cl. 33. 


Cl. 34 a 



L. P. Cal., 
Cl. 34, 
Notes 
1 - 2 . 


Cl. 35, 
Notes 
1 — 2 . 


% 
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Testamentary and Intestate Jurisdiction App. 


for India, by which power is given to any other Court to 
and letters of administration. 


grant such probates 


Synopsis. 

1. Letters Patent, Bombay and Madras. 2 . T estamentary and intestate jurisdiction. 

Jurisdiction of High Court to grant Probate or Pt fli 

Letters of Administration. See Note 2, 

1. Letters Patent, Bombay and Madras.—For Bombay and Madras after the words 
exercised by the said High Court” read as follows:— 

‘‘In relation to the granting of Probates of last wills and testaments and letters 
of administration of the goods, chattels, credits, and all other effects of persons dying 
intestate whether within or without the Presidency of Bombay, Madras). ,r 

2. Testamentary and intestate jurisdiction.—The High Court of Madras has held 
that it has no .jurisdiction to grant probate of the will of a testator, or letters of adminis- 

tration to the estate of an intestate, who did not dwell and wjho did not leave assets 
within the limits of the Madras Presidency. 1 

The High Court acting under S. 302 of the Indian Succession Act, XXXIX of 1925 
acts in pursuance of the jurisdiction vested in it under this clause and not in its ordinary 
Original Civil jurisdiction.2 J 


Matrimonial Jurisdiction. 

35. And We do further ordain that the said High Court of Judicature at 
Matrimonial jurisdic- [Madras,] [Bombay,] Fort William in Bengal shall 
tlon * have jurisdiction, within the Presidency of [Madras,] 

[Bombay,] Bengal Division of the Presidency of Fort William in 
mailers matrimonial between Our subjects professing the Christian religion: 
Provided always that nothing herein contained shall be held to interfere with 
tiic exercise of any jurisdiction in matters matrimonial by any Court not 
established by Royal Charter within the said Presidency lawfully possessed 
thereof. 

Synopsis. 

1. “Between our subjects professing the 3. Respondent not within the Presidency. 

Christian religion.’ 1 4. Matters matrimonial. 

2. Both parties other than Christians. 

1. “Between our subjects professing the Christian religion.”—This clause was intend¬ 
ed to replace, in a wider and modem form, the ecclesiastical jurisdiction of the Supreme 
Court, and its scope was confined to proceedings in which botli the parties were Christians. 1 
Sec also Paragraph 33 of the Despatch from the Secretary of State, dated 14th May, 1862 
accompanying the first Letters Patent of the Calcuatta High Court.!-* But the limita¬ 
tion has now been removed by 'the enactment of the Indian Divorce Act, IV of 1869 which 
does not require that bolh parties should profess the Christian relegtion. Tlhe High 
Court has therefore, jurisdiction to entertain a suit for restitution of conjugal rights 
instituted by a Christian woman against her husband who is a Parsec.-’ 

2. Both parties other than Christians.—It was held by the Privy Council in the 
undermentioned easel that the Supreme Court of Bombay had no jurisdiction to enter¬ 
tain a suit, on its ecclesiastical side, by a parsee wife against a Parsee husband for the 


Cl. 04—Note 2 

(1) In the matter of Learmouth, (1901) 24 
Mad 120 (121). 

(2) Proves Chandra v. Ashutosh Makerjee, 
1900 Cal 258 (261): 56 Cal 979: 122 Ind Cas 
197. 

Cl. 35—Note 1. 

(1) Benjamin v. Benjamin, 1926 Bom 169 
(173): 28 Bom L R 328: 94 Ind Cas 59: 50 
Bom 369. 


(1-a) Appendix III. 

(2) Nina Dalai v. Mcrwanji Pherozshaw Dalai, 
1930 Bom 385 (389, 390, 392): 32 Bom L R 
1046: 54 Bom 877: 128 Ind Cas 37 F B [Over¬ 
ruling 20 Ind Cas 492]. 

Note 2. 

(1) Ardeseer Cursetjee v. Peruzeboye, (1856) 
6 Moo Ind App 348 (390): 4 Suth W R P C 
91: l Suth 265: 1 Sar 548: 10 Moo P C 375 

l v, 
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restitution of conjugal rights. Their Lordships of the Privy Council also observed as 
follows:— 

“But we should much regret if there, were no Court and no law whereby a remedy 
could be administered to the evils which must be incidental to married life against them.” 
Clause 12, ante was intended to remove this difficulty and by virtue of that clause the 
High Court has jurisdiction to entertain a suit arising out of matrimonial disputes 
between persons other than Christians, for instance, between Jews.2 

3. Respondent not within the Presidency.—The High Court has no jurisdiction to 
grant relief by way of restitution of conjugal rights against a respondent who is absent 
from the presidency at the time the suit is instituted and remains absent subsequently 
also. 1 

4. Matters matrimonial.—The jurisdiction of the High Court in matters matri¬ 
monial is only such jurisdiction as is comprised within the provisions of the Indian 
Divorce Act, J.V of 1869; therefore, a suit for a declaration that a marriage was a valid 
and lawful marriage does not lie. 1 

Powers of Single Judges and Division Courts. 


36. And We do hereby declare that any function which is hereby 

directed to be performed by the said High Court of 
Single Judges and Judicature at [Madras.] [Bombay,] Fort William 

Division Couits. in B en g a ] j n the exercise of its original or appellate 

jurisdiction, may be performed bv any Judge, or by any Division 
Court thereof, appointed or constituted for such purpose, in pursu¬ 
ance of section 108 of the Government, of India Act. 1915; and if 
such Division Court is composed of two or more Judges and the 
Judges are divided in opinion as to the decision to be given on 
any point, such point shall be decided according to the opinion of 
the majority of the Judges if there shall bo a majority, but if the Judges should 
be equally divided, they shall state the point upon which they differ and the 
case shall then he heard upon that point by one or more of the other Judges 
and the point shall be decided according to the opinion of the majority of 
the Judges who have heard the case including those who first heard it. 


1. 

2. 


Synopsis. 

Amendment of the Clause. 3 . When the Judges are equally divided. 

"May be performed by any Judge or by any 4. Reference. 

Division Bench thereof." 

1. Amendment of the clause.— 

Cl) Tlio words “in pursuance of S. 108 of the Government of India Act, 1915“ 
were substituted for the words “under the provisions of the 13th 
section of the aforesaid Act of the Twenty-fourth and Twenty-fifth years 
of our reign" by the amended Letters Patent of 11th March 1919. 

(2) By the amendment of the Letters Patent in 1928 the words following the 
words “equally divided” till the end of the clause were substituted for 
the words “the opinion of the Senior Judge, shall prevail.” As to the 
effect of this ameudment, see Note 12 to S. 98, Civil Procedure Code. 


L. P. Cal., 
Cl. 35, 
Notes 
2—4. 


Cl. 36, 
Note 1. 
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(2) Benjamin v. Benjamin, 1926 Boin 169 
(173, 174): 28 Bom L R 328: 94 Ind Cas 59: 
50 Bom 369. See also R K Samuel v. F H T 
Samuel, 1930 Cal 558 (558, 559): 34 Cal W N 
319: 57 Cal 1089: 127 Ind Cas 559 [Suit for 
judicial separation—Parties professing Jewish 
religion—Wife praying for order against her husband 
to pay her costs—Clause 35 does not apply but 
clause 12 and case is governed by S. 35, C P 
Code]. 


Note 3. 

(1) Nusserwanjee Wadut v. 
(1913) 20 Ind Cas 492 (494): 
38 Born 125: 15 Bom L R 593. 


Elenora Wadia, 
1914 Bom 211: 


Note 4. 

(1) Adelaide Christaniu Lish v 
1923 Pat 301 (302) : 1923 Pat II 
Pat L R 129: 72 Ind Cas 657. 


David Lish, 
C C 127: 1 



3430 


Power of Single Judges of Division Court 


App. 


L. P. Cal.. 
Cl. 36, 
Notes 
2—4. 


2 May be performed by any Judge or by any Division Bench thereof”.—Where 
the Court takes action in contempt proceedings, the rule need not be issued by the Court 
as an entire body. A single Judge or Division Bench has jurisdiction to issue the rule.1 

The fact that a matter coming before second appellate Court constituted by a 

single Judge m High Court, is one of difficulty does not necessitate its being referred 
to a Bench of two Judges.2 

1(noo 3 ' *. Wh ! n Judges are equaUy divided.—The amendment of this clause made in 
J928 mentioned m Note 1, aMa applies to all cases pending on the date of such amend- 
ment.i 


As to the effect of S. 98, 0. P. Code upon this clause and the procedure in such cases, 
see .Note 12 to that section and also the undermentioned cases.2 

Before the amendment of 1928 it was held in the following cases that the opinion 

of the Senior Judge prevailed on a difference of opinion between the Judges of the 
Division Bench.3 


4. Reference.—In order that a reference may be made under this clause it is not 
necessary that there must be a difference on a particular point. It may be made even 
when there is a difference as to the result of the appeal heard by the High Court. 1 

A single Judge of the. High Court is competent to hear a reference under this 
clause.2 


01. 37. 


Civil Procedure. 

37. And We do further ordain that it shall be lawful for the said 
Regulation of proceed- High Court of Judicature at [Madras,] [Bombay,] 
lugs * Port William in Bengal from time to time to make 

rules and orders for the purpose of regulating all proceedings in civil cases 
which may be brought before the said High Court, including proceedings in 
its Admiralty, Vice-Admiralty, testamentary, intestate and matrimonial juris- 


Cl. 36—Note 2. 

(1) Emperor v. Murali Manohar, 1929 Pat 72 
(73): 9 Pat L Tim 837: 8 Pat 323: 117 Ind 
Cas 180: 30 Cr L Jour 741 F B. 

(2) Brij Mohan Dae v. Bhikhuji, 1931 AH 207 
(207): 129 Ind Caa 717: 1931 All L J 267. 

Note 3. 

(1) Guruswami Pillai v. Veerabadra Tavul- 
karan, 1929 Mad 497 (498) : 57 Mad L Jour 
22: 29 Mad L W 874: 52 Mad 584: 1929 Mad 
W N 564: 119 Ind Cas 160 F B. 

(2) Debi Prasad Pandey v. Oandham Rai, 
1933 Pat 67 (68, 69): 11 Pat 772: 141 Ind 
Cas 369 [Addition of S. 98, aub-S. (3) removes 
Chartered High Courts from the operation of 
S. 98 and this clause will apply—Following 1929 
Mad 641] ; Fazlur Rahman v. Haji Abdulla, 1932 
All 195 (196): 1931 All L J 1157: 137 Ind 
Cas 58 [Appeals nnder Letters Patent only govern¬ 
ed by this clause. Appeals under Code governed 
by S. 98. It is submitted that this case cannot 
be accepted as correct in view of the reasoning 
in 1921 PC 6]. See also the following cases 
decided before the amendment of S. 98 and of 

this clause:- Ram Das v. Secretary of State, 

(1912) 16 Ind Cas 922 (926): 18 Cal W N 106: 
17 Cal L Jour 75 [This clause applies to appeals 
under the Code also]; K K N K Chokkalingam 
C’hetty v. S P S T R M Raman Chetty, 1925 Rang 
155 (164): 2 Rang 587: 84 Ind Cas 824 F B, 
(Do.); T Manavikaraman Tirumal Pad v. The 
Collector of the Nilgiris, (1919) 49 Ind Cas 27 

• 30): 41 Mad 943: 8 Mad L W 261: 24 Mad 
L Tim 155: 35 Mad L Jour 110: 1918 Mad W 
N 540 [Appeal under 8. 54 of the Land Acquisi¬ 
tion Act—Governed by S. 98]; Appaji v. Shiv 
lal, (1879) 3 Bom 204 (205) [Appeal under 

Code, S. 98 applies] ; Hussaini v. Collector of 


Muzaffamagar, (1889) 11 All 176 (182): 1889 
All W N 27: 18 Ind Jnr 316 [A case not coming 
under S 98—Cl 27 of the Allahabad Letters Patent 
applies]; Hill Sawyers <£ Oo v. The Secretary of 
State, 1921 Lah 1 (3) : 2 Lah 133: 3 Lah L Jour 
297: 75 Pun L R 1921: 61 Ind Cas 926 F B 
[Senior Judge not pressing his view but submitt¬ 
ing case to Chief Justice for reference to Pull 
Bench—Cl 26 does not apply]. 

(8) Probhat Chandra v. Emperor, 1924 Cal 668 
(686): 51 Cal 480: 28 Cal W N 513: 84 Ind 
Cas 31 [Reference nnder Income Tax Act]; 
Nagappa PUlai v. Arunachallam Chetty, 1925 Mad 
281 (285, 286): 47 Mad L Jour 876: 85 Ind 

Cas 1016 [Revision nnder S 25 of Provincial 

Small Cause Courts Act], Buie under S 115, 
C P Code to set aside sanction granted nnder 
S 195, Cr P Code :— Mathura Sahu v. Damn 
Ram, (1912) 14 Ind Cas 755 (757): 15 

Cal L Jour 337; In re Karri Venkanna Pat- 
rudu, (1916) 82 Ind Cas 330 (383): 18 Mad 
L Tim 591; Bapu v. Bapu, (1912) 14 Ind Cas 
305 (314): 22 Mad L Jour 419: 39 Mad 750: 

11 Mad L Tim 867: 1912 Mad W N 499 F B; 

Motiram v. Mrijan Sardar, (1920) 54 Ind Oas 
169 (172): 1920 Cal 417: 21 Cal L Jour 183: 
24 Cal W N 97: 47 Cal 438 [Revision against 
an order under S 145, Cr P Code]. See Queen- 
Empress v. Dada Ana, (1891) 15 Bom 452 

(475) [Reference to High Court by Session Judge 
under S 807, Cr P Code. Held S 429, Cr P 
overrides Cl 36]. 

Note 4. 

(1) Debi Prasad Pandey v. Gandham Rai, 
1933 Pat 67 (68): 11 Pat 772: 141 Ind Cas 
369. 

(2) Debi Prasad Pandey v. Gandham Rai. 1988 
Pat 67 (69): 11 Pat 772: 141 Ind Cas 369. ' 
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diction respectively: Provided always that the said High Court shall be guide- 
ed in making such rules and orders as far as possible by the provisions of the 
Code of Civil Procedure, being an Act passed by the Governor-General in 
Council, and being Act No. VIII of 1859, and the provisions of any law which 
has been made, amending or altering the same, by competent legislative autho¬ 
rity for India. 

Power to delegate. See Note 1, Pt. (2). 

1. Buies and Orders.—This clause gives the High Court the power to make rules 
and orders (for the purpose of regulating all proceedings in civil cases which may be 
brought before the said High Court.i But it does not authorise the High Court to frame 
a rule delegating a judicial function to one of its officers. Thus R. 515-A of the rules 
and orders of the Calcutta High Court delegating to tlie registrar the function of grant¬ 
ing leave' under 01. 12, twite, is ultra vires£ 

Where a rule of the Civil Procedure Code is inconsistent with the rules of the 
High Court made in pursuance of the power conferred by this clause the latter must 
prevail. 3 

See aleo the undermentioned case.4 

Criminal Procedure. 

38. And We do further ordain that the proceedings in all criminal 
Regulation of proceed- cases which shall be brought before the said High Court 

ings - of Judicature at [Madras,] [Bombay], Port William in 

Bengal in the exercise of its ordinary original criminal jurisdiction, and also 
in all other criminal cases over which the said High Court had jurisdiction 

immediately before the publication of these presents, shall be regulated by 

the procedure and practice which was in use in the said High Court immediate¬ 
ly before such publication subject to any law which lias been or may be made 
in relation thereto by competent legislative authority for India; and that pro¬ 
ceedings in all other criminal cases shall be regulated by the Code of Criminal 
Procedure prescribed by an Act passed by the Governor-General in Council, 
and being Act No. XXV of 1861, or by such further or other laws in relation 
to criminal procedure as may Have been or may be made by such authority 
as aforesaid. 


Appeals to Privy Council. 

39. And We do further ordain that any person or persons may appeal 

to Us, Our heirs and successors, in Our or Their Privy 
Council, in any matter not being of criminal juris¬ 
diction, from any final judgment, decree or order of the said High Court of 
Judicature at [Madras,] [Bombay], Fort William in Bengal made on appeal, 


Power to appeal. 


Cl. 37—Note l. 

(1) Kepilachari v. Vannalhankandiyil, (1915) 31 
lnd Cas 74 (76): 29 Mad L Jour 784: 2 Mad 
L W 999: 18 Mad L Tim 883: 1915 Mad W 
N 817 [Rule 105 of Appellate Side Rules of 
Madras High Court directing dismissal of appeal 
for non-payment of printing charges is not ultra 
vires]; Namberumal v. Narasxmhachari, (1917) 
37 lnd Cm 699 (704): 81 Mad L Jour 698: 
(1916) 2 Mad W N 529 [Rule 533 of the Original 
Side Rules of the Madras High Court giving right 
of audience on the original side to vakils and 
withholding it from attorneys is not ultra vires 
—Following 1 Mad 24]. 


(2) Laliteshwar Singh v. Rameshivar Singh, 
(1907) 34 Cal 619 (625): 11 Cal W N 649: 
5 Cal L Jour 405: 2 Mad L Tim 406. 

(3) In re Ram Dayal De, 1932 Cal 1 (2): 35 
Cal W N 1100: 135 lnd Cas 789: 59 Cal 370 
(Order 3. R 4, sub-R (5) is inconsistent with 
rules made by the Calcutta High Court]. 

(4) 8abapathy v. Narayanasamy, (1862-63) 1 
Mad H C R 115 (120) [This clause does not 
render S 187 of Act VIII of 1859 a repeal of 
S 101 of Act IX of 1850]. 


L- P- Cal-, 
Cl. 37, 
Note 1- 


Cl. 38. 


Cl. 39. 
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and from any final judgment, decree or order made in exercise of original 
jurisdiction by Judges of the said High Court, or of any Division Court from 
which an appeal sha 1 not lie to the said High Court under the provisions con¬ 
tained m the 15th clause of these presents: Provided, in either case, that the 
sum or matter at issue is of the amount or value of not less than Rs. 10,000 or 
lhat such judgment, decree or order shall involve, directly or indirectly, some 
claim, demand or question to or respecting property amounting to or of the 
\aiue of not less than Rs. 10,000; or from any other final judgment, decree or 
order made either on appeal or otherwise as aforesaid, when the said High 
Court shall declare that the case is a fit one for appeal to Us, Our heirs or 
successors, in Our or Their Privy Council, subject always to such rules and 
orders as are now in force, or may from time to time he made, respecting 
appeals to Ourselves in Council from the Courts of the said Presidency, except 
so far as the said existing rules and orders respectively are hereby varied, and 
subject also to such further rules and orders as We may, with the advice of 
Our Privy Council, hereafter make in that behalf. 


Synopsis. 


1. Scope of the clause. 

2 . In any matter not being of criminal Juris¬ 

diction. 

3. Judgment, decree or order made on appeal. 

4. Appellate order made in land acquisition 

cases—See S. 109, Note 2, Pts. (11) and 
(11 -a). 

5. Decree passed by High Court in pursuance 

of directions by Privy Council. 

6 . Orders passed on review—See S. 109, Note 

5. Pt. (4). 

7. Orders passed in revision—See S. 109, Note 

5, Pts. (16) and (17) and also S. Ill, 
Note 3, Pt. (l). 


8 . Order rejecting application for amendment of 

decree. See S. 109, Note 5, Pt. (8) 

9. Orders in insolvency. 

10 . Decrees on appeal made by High Court under 

Special Acts. 

11. Judgment, decree or order made in'the exer¬ 

cise of original jurisdiction. 

12. Decision under the Income-tax Act. 

13. Order made in the exercise of disciplinary 

jurisdiction under Cl. 10, ante. 

14. Order refusing to quash proceedings by 

writ of certiorari. 

15. Judgment, decree or order must be final. 

16. Appeal from order granting certificate. 


Order under Specific Relief Act whether appeal- able. See Note 12, F.-N. (2). 

1. Scope of the clause.—The right of appeal to the Privy Council rests upon this 
clause and is elaborated in Ss. 109 to 112 of the Civil Procedure Code. 1 This clause 
deals with two categories of cases; (a) judgment, decrees or orders made on. appeal and, 
(6) judgments, decrees or orders made in the exercise of original jurisdiction, whether 
by individual Judges or by division Courts. 2 

There was a conflict of opinion as to whether a party desirous of appealing against 
a judgment was bound to appeal under Clause 15, ante before appealing to Privy Council,, 
where the Judges hearing an appeal were equally divided in opinion. 3 In view of the 
amendment of Clause 36 of the Letters Patent made in 1928 this difficulty cannot now 
occur. 

2. “In any matter not being of Criminal Jurisdiction.”—The words “in any matter 
not being of Criminal jurisdiction” govern both the classes of judgments, decrees or orders 
which are mentioned in this clause. 1 Thus the High Court has no jurisdiction to grant 
leave to appeal to Privy Council against a judgment of High Court sitting in Criminal 
appeal from the judgment of a Court of Sessions. 2 Such leave cannot be. granted even 


01. 39—Note 1. 

(1) Chatraput Dugar v. Kharaj Singh, (1913) 
19 Ind Cas 435 (436): 17 Cal W N 752: 17 
Cal L Jour 547: 40 Cal 685. 

(2) liai Manga v. Bharat Khand Cotton 
Mitts Co, Ltd, 1932 Bom 90 (92): 55 Bom 785: 
33 Bon} L R 1476: 136 Ind Cas 183. 

(3) Court of Wards v. Lcelanund t (1870) 14 
Suth W R 298 (299) [No appeal to Privy Coun¬ 
cil if appeal lies under Cl 15J; The Court of 
Wards v. Rajah Leclamind Singh, (1871) 16 Suth 


W R 191 (192): 7 Beng L R 730 [Decree on 
appeal—Appeal to Privy Council lies whether 
appeal under Cl 15 lies or not]. 

Note 2. 

(1) Hemayetuddin Ahmed v. Emperor , 1931 Caf 
526 (527): 58 Cal 344: 1931 Cr C 678: 32 Cr 
L Jour 1188: 134 Ind Cas 544. 

(2) Hemayuttuddin Ahmed v. Emperor , 1931 
Cal 526 (527): 58 Cal 344: 1931 Cr C 678: 32 
Cr L Jour 1183: 134 Ind Cas 544. 
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by virtue of the words “when the said High Court shall declare tliat the case is a fit one 
for appeal”. 

3. Judgment, decree or order made on appeal.—Where a decree is passed by the 
High Court on appeal from another tribunal, in order that the decree of the High Court 
may be appealable to the Privy Council, the said tribunal must be a Court subject to the 
superintendence of the High Court within the meaning of Clause 1G, ante A 

See Notes 4 to 9, infra. 

4. Appealable order made in Land Acquisition cases.— See S. 109, Note 2, 

points (11) and (11-a). 

5. Decree passed by High Court in pursuance of directions by Privy Council.— 

See S. 109, Note 5, point (9) and also the undermentioned ease. 1 

6. Orders passed on review.— See S. 109, Note o, poiut 4. 

7. Orders passed in revision.—See S. 109. Note 5, points (16) and (17) and 

also S. Ill, (Note 3, point (1). 

8. Order rejecting application for amendment of decree.— See S. 100, Note 5, 
point (8). 

9. Orders in insolvency.—An appeal will lie to the Privy Council against an 
order of the High Court under S. 8 of the Presidency Tom is Insolvency Act made on 
appeal 1 or against an appellate order of the High Court dismissing an Insolvency 
petition under the Provincial Insolvency Act, V of 192012 

10. Decrees on appeal made by High Court under special Acts.—See S. 109, 
Note 2, points (9) and (10) and also the undermentioned case. 1 

11. Judgment, decree or order made in the exercise of original jurisdiction._ 

The words “original jurisdiction” are only used in contra-distinction to the words “made 
on appeal” occurring earlier in this clause.l See also Notes 12 to 14, infra. 

12. Decision under the Income-tax Act.—It was held by the Privy Council in 
the undermentioned case 1 that a judgment of the High Court passed on a reference under 
S. 51 of the Income-tax Act of 1918 was only advisory and, therefore, not appealable to 
the Privy Council. But it is now provided by S. 66-A of the Act amended by the Act 
XXIV of 1926 that an appeal to the Privy Council will lie in such a case. 

Section 66-A of the Income-tax Act does not, however, provide for an appeal from 
an order of the High Court under S. 66, sub-8. (3) refusing to require the Commissioner to 
state a case. The High Court of Lahore has held that such an order is final judgment 


L. P. Cal. 
Cl- 39. 
Notes 
2 — 12 . 


Note 3. 

(1) Secretary of State v. Hindustan Co operative 
Insurance Society, Ltd. 1931 P C 149 (153): 54 
Cal L Jour 14: 1931 All L .T 475: 61 Mad L 
Jour 864: 35 Cal \V N 794: 59 Cal 55: 33 Bom 
L It 1006: 1931 Mad W N 695: 58 Ind Ann 
•259: 132 Ind Cas 748 P C. 

Note 6. 

(1) Guru Prasunno Lahiri v. Jotindra Mohan 
Luhiri, (1905) 32 Cal 963 (965): 9 Cal W N 
566 [Remand by Privy Council directing accounts 
to be taken—Division Bench made a final decree 
—Appeal lies to Privy Council under Cl 39J. 

Note 9. 

(1) Annamalai Chetty v. Official Assignee of 
Madras, 1925 Mad 243 (244) : 35 Mad L Tim 
57: 22 Mad L W 362: 91 Ind Cas 126. 

(2) Ohatrapat Dugar v. Kharaj Singh, (1913) 
19 Ind Cas 435 (436): 17 Cal W N 752: 17 Cal 
L Jour 547: 40 Cal 685. 

Note 10. 

(1) Secretary of State v. Hindustan Coopera¬ 
tive Insurance Society. Ltd. 1931 P C 149 (153)- 

C.P.C.—430 


1931 All L J 475: 35 Cal \V N 794: 33 Bom 
L R 1006: 1931 Mad \V N 695: 58 Ind Ann 259 
132 Ind Cas 748: 54 Cal L Jour 14: 61 Mad 

««i°* ur n 8 i 64 ;# 59 t Cal 55 P C i Aw “ r d of tribunal 
1 ,n,£ ftC ™ ta bpProyomciit Act (Bengal Act (V 
of 1911)—Provision for finality in S 71 excludes 
further appeal from High Court). 

Note 11. 

(D Tata Iron and Steel Co, Ltd v. The Chief 
Kevcnuc Authority of Bombay, 1923 P C 148 
( l->0) : 1023 Mad W N 603: 25 Bom L R 
t»08: 21 All L J 675: 50 Ind App 212: 45 Mad 
I, Jour 295: 18 Mad L W 372: 47 Born 724: 39 
( al L Jour 16: 28 Cal \V N 307* 33 Mad I 
lim 301: 4 L R p c 170: 74 Ind Cas 469 p U C." 

Note 12. 

U) Tata Iron & Steel Co. Ltd v. The Chief litre- 

J, 923 T P £ (153): 1923 Mad 

)), * , 603: Bom L R 908: 21 All L J 675- 

■|’° * PP 21 “ : 45 Mad L Jour 295: 18 Mad 
r iV ?L 4 J Bom 724: 39 Cal L Jour 16- 28 
r~n."-, N T 3 j 7 A 33 Mnd L Tim 301: 4 L R p C 
r>8) 4 Ind CaB 469 P C iOverruling 1921 Bom 
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passed in the exercise otf original jurisdiction and is, therefore, appealable. 2 But the 

High Court of Rangoon has held that it has no jurisdiction to grant leave to appleal in 
sucn a ease.o 

* 1 n' ° rder made ^ the ex ercise of disciplinary jurisdiction under Clause 10, 

ante.—See S. 109, Note 2, points (5) and (6) and also the undermentioned case.i 

14. Order refusing to quash proceedings by writ of Certiorari.—No appeal lies 

to Privy Council under this clause against an order of a Division Bench of the High 

Court refusing to quash, by writ of certiorari, the proceedings of Deputy Collector who, 

as an Dicome-tax officer, directed the prosecution of a person under S. 193, Indian Penal 

Code. pie reason is that the order is neither one passed on appeal nor one passed in 
the exercise of original jurisdiction. 

15. Judgment, decree or order must be final.—See Note 4 to S. 109 and the 

undermentioned cases. 1 

16. Appeal from order granting certificate.—An order of a Judge of a High 

ourt granting a certificate that a case is a fit and proper one for appeal to the Privy 

council 's not a “judgment” within the meaning of Clause 15, ante and is, therefore, 
not appealable under that clause. 1 

40. And We do further ordain that it shall be lawful for the said High 

Court of Judicature at [Madras,] [Bombay], Fort 
Appeal from interiocu- William in Bengal at its discretion, on the motion, or 
y j ogmen . if sa .^ Q our ^ no ^ gifting, then for any 

Judge of the said High Court, upon the petition of any party who considers 
nimself aggrieved by any preliminary or interlocutory judgment, decree, order 
or sentence of the said High Court in any such proceeding as aforesaid, not 
being of criminal jurisdiction, to grant permission to such party to appeal 
against the same to Us, Our heirs and successors, in Our or Their Privy 
Council, subject to the same rules, regulations and limitation as are herein ex¬ 
pressed respecting appeals from final judgments, decrees, orders an(f sentences. 


Order refusing the appointment of a receiver in a suit. See Note 1, Pt. (6). 

1. Appeal from interlocutory judgment.—There is no appeal to the Privy 
Council, as of right, in interlocutory matters and; but for the provisions of tjhis clause 
an appeal in such a matter would be incompetent. 1 This clause only contemplates orders 
which have been made on appeal by the High Court under Clause 15, ante, and such 
orders as are, by reason of the number of Judges who have taken part in the decision, not 


(2) Feroze Shah Kaka v. Income-tax Commis¬ 
sioner, Punjab, 1931 Lah 138 (139): 12 Lah 166: 
32 Pun L R 234: 132 Ind Cas 704 F B. See 
also Alcock Ashdown v. Chief Revenue Authority, 
1921 Bom 378 (378, 379): 23 Bom L R 1132: 
64 Ind Caa 959 [Appeal lies from order of High 
Court refusing to direct the Chief Revenue Author¬ 
ity, under S 45 of Specific Relief Act, to state 
a case under S 51 of the Income-tax Act (1918)]. 

(3) Ohettiar E M Firm v. Commissioner of 
Income-tax, 1930 Rang 274 (277): 127 Ind Cas 
473: 8 Rang 435. 

Note 13. 

(1) G S D v. Govt Pleader, (1902) 32 Bom 
106 (107): 10 Bom L R 21 [No appeal lies—The 
applicant may, however, apply to His Majesty the 
King for leave to appeal]; Hume v. Poresh Chan¬ 
dra, (1914) 22 Ind Cas 324 (333): 1914 Cal 

557: 41 Cal 734: 19 Cal W N 593 [No appeal 
lies]. 

[But see R, a pleader in Re 1933 All 225 (226): 
1933 All L J 273: 1933 Cr C 387 (It is the prac¬ 
tice of the Allahabad High Court to grant leave to 
appeal in such cases—Following, 1938 All 18)]. 


Note 14. 

(1) In re Nataraja Iyer, (1913) 21 Ind Cas 
896 (897): 14 Mad L Tim 421: 25 Mad L Jour 
565. 

Note 15. 

(1) Tan 31 a Shwe Tin v. Tan Ma Ngwe Zin, 
1932 Rang 189 (189): 10 Rang 499: 141 Ind 
Cas 275 [Order of remand, when may be final, 
see also Pts 9 and 10, Note 4, S 109]; Aisha Bee 
Bee v. Noor Mohamed, 1932 Rang 192 (192): 10 
Rang 504: 141 Ind Cas 277 [Order refusing leave 
to appeal in forma pauperis is not final order— 
See also S 109, Note 4, Pt 12]. 

Note 16. 

(1) Lutf Aft Khan v. Asgur Reza, (1890) 17 
Cal 455 (458). 

Clause 40—Note 1. 

(1) Tata Iron and Steel Co, Ltd v. The Chief 
Revenue AtUhority of Bombay, 1923 P C 148 
150): 1928 Mad W N 603: 25 Bom L R 908: 
21 All L J 675: 50 Ind App 212: 45 Mad L Jour 
295: 18 Mad L W 872: 47 Bom 724: 39 Cal 
L Jour 16: 28 Cal W N 307; 33 Mad L Tim 301: 

4 L R P C 170: 74 Ind Cas 469 [Citing Goldring 
v. La Banque D'Hochelaga, (1886) 5 A O 371J. 
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appealable to the High Court.2 

The granting of the permission to appeal under this clause is entirely discretionary 
with the Court or Judge empowered to give it.3 “As a general rule and in the absence 
of special circumstances or some unusual occasion for its exercise, the power of making 
interlocutory orders is one which is not a suitable subject for review.' ,, .4 Thus no leave 
to appeal to the Privy Council will be granted under this clause against au order relating 
to a question of practice such as an order for inspection of documents5 or against an 
order refusing an appointment of a receiver.3 But where the order complained of involves 
a matter of real importance, such as a question of jurisdiction to make a particular 
order, leave to appeal will be granted .^ 


41. And We do further ordain that from any judgment, order or 

sentence of the said High Court of Judicature at 
Appeal in criminal [Madras,] [Bombay], Fort William in Bengal made in 
ca8e8, etc ‘ the exercise of original criminal jurisdiction, or 

in any criminal case where any point or points of law have been reserved 
for the opinion of the said High Court in manner hereinbefore pro¬ 
vided, by any court which has exercised original jurisdiction, it shall 
be lawful for the person aggrieved by such judgment, order or sentence 
to appeal to Us, Our heirs or successors, in Council, provided the said High 
Court shall declare that the case is a fit one for such appeal, and under such 
conditions as the said High Court may establish or require, subject always to 
such rules and orders as We may, with the advice of Our Privy Council, here¬ 
after make in that behalf. 


1. Appeal in criminal cases.—In a criminal case the Court’s power to grant leave 
to appeal to the Privy Council is only undetr this Clause. Thus the High Court has 
no power to grant leave to appeal from a judgment passed by it in a criminal appeal* or 
against an order made by it under S. 118 of the Criminal Procedure Code. 2 

As to whether an appeal lies against the decision of the High Court after a hearing 
in pursuance of a certificate granted by the Advocate-General under 01. 26, ante, see the 
undermentioned case.3 


L. P. Cal. 
Cl. 40, 
Note 1. 


Cl. 41, 
Note]. 


42. And We do further ordain that, in all cases of appeal made from 

any judgment, order, sentence or decree of the said 
Rule as to transmission High Court of Judicature at [Madras,] [Bombay], 
of copies of evidence and p ort william in Bengal to Us, Our heirs or successors. 
0 ' in Our or Their Privy Council, such High Court shall 


Cl. 42- 


(2) Sonbai v. Ahmedbhai, (1871) 9 Bom H C 
R 398. 

(8) Tata Iron and Steel Co, Ltd v. The Chief 
Revenue Authority of Bombay, 1923 P C 148 
(150): 1923 Mad W N 603: 25 Bom L R 908: 21 
All L J 676: 50 Ind App 212: 45 Mad L Jour 
295: 18 Mad L W 372: 47 Bom 724: 39 Cal L 
Jour 16: 28 Cal W N 307: 33 Mad L Tim 301: 
4 L R P C 170: 74 Ind Cas 469 P C. 

(4) Benog Krishna Alukerjee v. Sat ink Chandra 
Girt, 1928 P C 49 (50): 27 Mad L W 333: 6 
Oudh W N 272: 55 Ind App 131: 54 Mad L Jour 
423: 26 All L J 481: 47 Cal L Jour 424: 108 Ind 
Cas 348: 30 Bom L R 815: 32 Cal W N 681: 
55 Cal 720 P C. See Sira Prosad v. Prayag Ky- 
mart, 1922 Cal 130 (135): 26 Cal W N 819: 70 
Ind Caa 519: 49 Cal 967 (Leave will be granted, 
if otherwise grave injury might result]. 

(5) Sonbai t. Ahmedbhai, (1871) 9 Bom H 0 
R 398. 

(6) Ohundi Dull v. Pudmanand Singh, (1895) 
22 Cal 928 (931). 


(7) Municipal Officer, Aden v. Abdul Karim 
<1904)* 28 Bom 292 (293): 6 Bom L R 85 
[Order by the Bombay High Court under Cl 13 
transferring to itself a suit from the Court of the 
Resident at Aden]. 


(1) Belhngurst v. Emperor, 1924 Cal 338 (340 
341): 38 Cal L Jour 406: 25 Cr L Jour 1371- 
82 Ind Cas 763; Chintamon Singh v. Emperor 

iio 13 L 2 V In r d ? 86 470 (47D: 18 Cal lTou^ 
119: 14 Cr L Jour 598 [Judgment of a third 
Judge on a reference in consequence of difference 
of opinion between two Judges of the High Court]. 


(2) Ataur Singli v. King-Emperor, (1913) 21 
Ind Cas 912 (912): 14 Cr L Jour 672: 18 Cal 
L Jour 121. 


(3) Barendra v. Emperor, 1925 PCI (11)- 29 
Cal W N 181: 1925 Mad W N 26: 3 Pat L R 
Cr 1: 6 L R P C Cr 1: 27 Bom L R 148- 6 
Pat L Tim 169: 52 Ind App 40: 52 Cal 107 • 
28 All L J 314: 41 Cal LJour 240: 48 Mac* 
L Jour 543: 26 Cr L Jour 431 : 85 Ind Cas 47- 
26 Pun L R 50 P C [Not decided]. 
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certify and transmit to Us, Our heirs and successors, in Our or Their Privy 
Council, a true and correct copy of all evidence, proceedings, judgments, 
decrees and orders had or made in such cases appealed, so far as the same have 
relation to the matters of appeal, such copies to be certified under the seal of 
ijie said High Court. And that the said High Court shall also certify and 
transmit to Us, Our heirs and successors, in Our or Their Privy Council, a 
copy of the reasons given by the Judges of such Court, or by'any of such 
Judges, for or against the judgment or determination appealed against. And 
Vve do further ordain that the said High Court shall, in all cases of appeal to 
Us, Ours heirs or successors, conform to and execute, or cause to be executed, 
such judgments and orders as We Our heirs or successors, in Our or Their 
Privy Council, shall think fit to make in the premises in such manner as any 
original judgment, decree or decretal orders, or other order or rule of the said 
High Court, should or might have been executed. 

1. Transmission of records.—This Clause expressly requires that the reasons for 
the decisions of the High Court should be recorded by the Judges and transmitted to the 
Privy Council for its information. 1 Where an appeal to the Privy Council against a decree 
has been admitted such proceedings as applications for review of the judgment and the 
order of the Court thereon ought not to form part of the records to be transmitted 
to England. 2 

Oil Is for Records , etc., by the Government. 

43. And it is Our further will and pleasure that the said High Court 
High Court to comply of Judicature at [Madras,] [Bombay], Fort William in 
with requisition from Bengal shall comply with such requisitions as may 
Government for records, be made by the Government for records, returns and 
etc - statements, in such form and manner as such Govern¬ 

ment may deem proper. 

44. And We do further ordain and declare that all the provisions of 

these Our Letters Patent are subject to the legislative 
Powers of the Indian powers of the Governor-General in Legislative Council, 
Legislature preserved. and a ] so 0 f the Governor-General in Council under 

section 71 of the Government of India Act, 1915, and also of the Governor- 
General, in cases of emergency under section 72 of the. Act, and may be in all 
respects amended and altered thereby. 

Synopsis. 

1. Alterations in the Clause. 3. Legislative powers of the Governor-General 

2. Scope of the Clause. in Council. 

1 Alterations in the Clause.—The material alteration made by the amending 
Letters Patent, dated 11th March, 1919, is that the words “Governor-General in Legislative 
Council, and also of the Governor-General in Council” have been substituted for the words 
“powers of the Governor-General in Council”. 

2. Scope of the Clause.—This Clause makes the provisions of the Letters 
Patent subject to the legislative powers of the Governor-General in Legislative Council and 
also the Governor-General in Council. Sec the undermentioned cases 1 as to instances of 


Clause 42—Note i. 

(1) Rungappa v. Rungappa, (1869) 12 Woo 
Ind App 495 (502): 2 Beng L R P C 72: 11 
Suth W R P C 33: 2 Suth 206: 2 Sar 461. 

(2) Raja Enaet Ilossein v. Rani Rpushun 
Jehan, (1868) 1 Beng L R 1: 10 Suth W R 1 
F B. 


Clause 44—Note 2. 

(1) Empress v. Burah. (1879) 4 Cal 172 (177- 
178): 5 Ind App 178: 3 Cal L Rep 197: 3 
Sar 834: 3 Suth 556: 2 Shorae L R 63: 2 
Ind Jut 618 P C [Removal of territory from the 
jurisdiction of the High Court]; In re James Cur¬ 
rie, (1897) 21 Bom 405 (408), (Do.); Advocate- 
General of Madras v. ArunachaUam Ohettiar, 
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exercise of the power conferred by this Clause. But the Letters Patent caunot be varied 
by mere resolutions either of the local Government or of the Government of India. 2 

Section 9 of the High Courts Act (now S. 106 of the Government of India Act, 
1915) gives power to Her Majesty to direct by Her Letters Patent that they may be subject 
to the powers of the Indian Legislature and, therefore, this Clause is not ultra vires of the 
powers of Her Majesty. 3 

3. Legislative powers of the Governor-General in Council.—Section 22 of the 
Indian Councils Act, 1861 (24 & 25, Viet., 0. 67) gives power to the Governor-General in 
Council to make laws or regulations for repealing, amending, or altering any laws or 
regulations then in force, or thereafter to be in force in the Indian territories. It is also 
provided by that section that the Governor-General in Council has no power to make any 
laws or regulations which shall repeal or in any way affect any of the provisions of the 
Act or of any provisions of certain other Acts named therein or of any Act passed in that 
session of Parliament. Thus the Governor-General in Council has no power to make any 
alteration in regard to the qualification of Judges prescribed in S. 2 or in regard to powers 
of the superintendence of the High Court given by S. 106 of the Government of India 
Act, 1915.1 Similarly, Governor-General in Council has no power to legislate so as to deprive a 
British Subject of his right of suit against the Secretary of State for India in Council 
in such cases as are allowed by S. 65 of the Government of India Act, 1858, which Act is 
mentioned in the proviso to S. 22 of the Indian Councils Act. 2 

45. And it is Our further will and pleasure that these Letters Patent 

shall be published by the Governor in Council, and shall 
Provisions of former come into operation from and after the date of such 
Letters Patent, mconsist- p U })ii ca tion ; and that from and after the date on which 

Patent to be void effect shall have been given to them, so much of the 

aforesaid Letters Patent granted by His Majesty, 
King George the Third as was not revoked or determined by the said Letters 
Patent of the Twenty-sixth of June, One thousand eight hundred and sixty- 
two, and is inconsistent with these Letters Patent, shall cease, determine, and 
be utterly void, to all intents and purposes whatsoever. 

In witness whereof, We have caused these Our Letters to be made 
Patent. Witness Ourself, at Westminster, the Twenty-eighth day of 
December in the Twenty-ninth year of Our Reign. 

By warrant under the Queen’s Sign Manual. (Sd.) C. ROMTLLY. 
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Establishing a High Court in the North-Western Provinces of the Bengal 

Presidency , dated 11th March, 1866. 

[The first two paragraphs of the Preamble are similar to those in Calcutta 
Letters Patent of 1865.] 

And whereas it is further declared by the said recited Act that it shall 
be lawful for Us by Letters Patent, to erect, and establish a High Court of 
Judicature in and for any portion of the territories, within Her Majesty’s 
dominions in India, not included within the limits of the local jurisdiction of 
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another High Court, to consist of a Chief Justice and such number of other 
Judges, with such qualifications as were by the same Act required in persons 
to be appointed to the High Courts, established at the said Presidencies, as We 
from time to time might think fit and appoint: and that, subject to the 
directions of the Letters Patent, all the provisions of the said recited Act, 
relative to High Courts and to the Chief Justice and other Judges of such 
Courts, and to the Governor-General or Governor of the Presidency, in which 
such High Courts were established, shall, as far as circumstances may permit, 
be applicable to any new High Court which may be established in the said 
territories, and to the Chief Justice and other Judges thereof, and to the 
persons administering the Government of the said territories: 

And whereas We did, upon full consideration of the premises, think fit 
to erect and establish, and by Our Letters Patent under the Great Seal of the 
United Kingdom of Great Britain and Ireland, bearing date at Westminster, 
the fourteenth day of May, in the twenty-fifth year of Our Reign, in the year 
of Our Lord one thousand eight hundred and sixty-two did accordingly, for 
Us, Our heirs and successors, erect and establish, at Port William in Bengal, 
for the Bengal Division of the Presidency of Port William, aforesaid, a High 
Court of Judicature which should be called the High Court of Judicature at 
Fort William in Bengal, and did thereby constitute the said Court to be a 
Court of Record: 


1. Now know Ye that We, upon full consideration of the premises, and 

of Our special grace, certain knowledge, and mere motion, 
Establishment of High have thought fit to erect and establish, and by these 
Court for the North- p resen f s> We d 0 accordingly, for Us, Our heirs and 
es era, rovmces. successors, erect and establish, for the North-Western 

Provinces of the Presidency of Port William aforesaid, a High Court of Judi¬ 
cature, which shall be called the High Court of Judicature, for the North- 
Western Provinces, and We do hereby constitute the said court to be a Court 
of Record, 

2. And We do hereby appoint and ordain that the said High Court of 

Judicature for the North-Western Provinces shall, until 
Constitution and first further or other provision shall be made by Us, of Our 

Court 63 ° f the ^ e ^ rs an< ^ successors m that behalf, in accordance with 

the said recited Act, consist of a Chief Justice and 
five Judges, the first Chief Justice being Walter Morgan, Esquire, and 
the five Judges being Alexander Ross, Esquire: William Edwards, Esquire; 
William Roberts, Esquire; Francis Boyle Pearson, Esquire; and Charles 
Arthur Turner, Esquire, being respectively qualified as in the said Act is 
declared. 


1. Appointment of sixth Judge.—Tlic appointment of a sixth Puisne Judge, 
by the Sovereign, to> the High Court of Allahabad is not invalid.! 

3. And We do hereby ordain that the Chief Justice and every Judge 

of the said High Court of Judicature, for the North- 
Declaration to be made Western Provinces, previously to entering upon the 
by Judges. _ execution of the duties of his office, shall make and sub- 

(1) Emperor v. Ohure , 1914 All 85 (85): 22 Cr L Jour 200. 

Ind Cas 984: 36 AH 168: 12 All L J 231: 15 


L- P* All. 


Cl. 1. 


Cl. 2, 
Note 1. 


Cl. 3. 
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Cl. 12- 


Cl. 15. 


Cl 17. 


scribe the following declaration before such authority, or person as the Governor- 
General in Council may commission to receive it:— 

“I» A B > appointed Chief Justice (or Judge) of the High Court of Judi¬ 
cature, for the North-Western Provinces, do solemnly declare that I will 
faithfully perform the duties of my office to the best of my ability, knowledge 
and judgment.” • _• v , 

4. See Calcutta Cl. 6. 

5. See Calcutta Cl. 7. 

Admission of Advocates, Vakils and Attorneys. 

6. See Calcutta Cl. 8. 

7. See Calcutta Cl. 9. 

8. See Calcutta Cl. 10. 


Civil Jurisdiction of High Court. 

See Calcutta Cl 13. 

See Calcutta Cl. 15. 

See Calcutta Cl. 16. 

And We do further ordain that the said High Court of Judicature 

for the North-Western Provinces shall have the like 
power and authority with respect to the persons and 
estates of infants, idiots and lunatics within the North- 
Western Provinces, as that which is exercised in the Bengal Division of the 
Presidency of Fort William, by the High Court of Judicature at Fort William 
in Bengal, but subject to thef.provisions of any laws or regulations now in force. 

Sec Notes to Cl. 17 of the Calcutta Letters Patent. 


9. 

10 . 

11 . 

12 . 


Jurisdiction as to in¬ 
fants and lunatics. 


13. See Calcutta Cl. 20. 

14. See Calcutta Cl. 21. 


Criminal Jurisdiction . 

15. And We do further ordain that the said High Court of Judicature, 

for the North-Western Provinces, shall have ordinary 
Ordinary original juris- original criminal jurisdiction in respect of all such 
diction of the High Court, persons within the said Provinces as the High Court of 

Judicature at Fort William in Bengal, shall have 
criminal jurisdiction over at the date of the publication of these presents; and 
the criminal jurisdiction of the said last mentioned High Court over such 
persons shall cease at such date: Provided, nevertheless, that criminal proceed¬ 
ings which shall at such date have been commenced in the said last mentioned 
High Court shall continue as if these presents had not been issued. 

16. See Calcutta Cl. 23. 


17. And We do further ordain that the said High Court of Judicature, 

for the North-Western Provinces, shall have extraordi- 
Extraordinary original n ary original criminal jurisdiction over all persons resid- 
criminal jurisdiction. j n p] aces within the jurisdiction of any Court now 

subject to the superintendence of the Sudder Nizamut Adawlut, and shall 
have authority to try at its discretion any such persons brought before it on 
charges preferred by any Magistrate or other officer specially empowered by 
the Government in that behalf. 
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18. See Calcutta Cl. 25. ; m.-, • "• 

19. And We do further ordain that, on such point or points of law be- 

High Court to review ing so reserved as aforesaid, the said High Court shall 
'cases on points of law re- have full power and authority to review the case, or 
•served by one or more such part of it as may be necessary, and finally deter- 
' Judges of the said High mine such point or points of law, and thereupon to alter 
..Qvort the sentence passed by the Court of original jurisdiction, 

and to pass such judgment and sentence as to the said High Court shall seem 

Tight. 

20. And We do further ordain, that the said High Court of Judica¬ 

ture, for the North-Western Provinces, shall be a Court of 
Appeals from Criminal Appeal from the Criminal Courts of the said Provinces 
Courts in the Provinces. an( j f rom a p other Courts from which there is now an 

appeal to the Court of Sudder Nizamut Adawlut for the said Provinces, and 
shall exercise appellate jurisdiction in such cases as are subject to appeal to the 
said Court of Sudder Adawlut by virtue of any law now in force. 

• 21. And We do further ordain that the said High Court shall, be a 
Hearing of referred Court of reference and revision from the Criminal 
cases, and revision of cri- Courts subject to its appellate jurisdiction, and shall 
minai trials. have power to hear and determine all such eases referred 

to it by the Sessions Judges or by any other officers now authorized to refer 
cases to the court of Sudder Nizamut Adawlut of the North-Western Provinces, 
<md to revise all such cases tried by any Officer or Court possessing criminal 
jurisdiction, as are now subject to reference or to revision by the said Court of 
Sudder Nizamut Adawlut. 


22 . 

23. 

24. 


See Calcutta Cl. 29. 

Act,,under which punishments to be inflicted. 

See Calcutta Cl. 30. '• 

And We do further ordain that whenever it shall appear to the 
Judges may be. autho- Lieutenant-Governor ^of the North-Western Provinces, 
rized to sit in any places subject to the control of the Governor-General in 
■by way of circuit or spe- Council, convenient that the jurisdiction and power bv 
commission. these Our Letters Patent, or by the recited Act, vested 

in the said High Court, should be exercised in any place within the jurisdic¬ 
tion of any Court, now subject to the superintendence of any Sudder Dewanny 
Adawlut or the Sudder Nizamut Adawlut of the North-Western Provinces 
other than the usual places of sitting of the said High Court, or at several such 
places by way of circuit, the proceedings in cases before the said High Court, 
at such place or places, shall be regulated by any law relating thereto which 
has been or may be made by competent legislative authority for India. 

Testamentary and Intestate Jurisdiction. 

<' 25. And We do further ordain that the said High Court of Judicature, 

for the North-Western Provinces, shall have the like 
Testamentary and in- power and authority as that which is now lawfullv 
es e juris ic ion. exercised within the said Provinces, by the said ; Hi^h 
Court of Judicature at Fort William in Bengal, in relation to the granting of 
C.P.C.—431 


L P. Alt, 

Cl. 19. 


Cl. 20 


Cl. 21. 


Cl. 24. 


Cl. 2$. 


L. P. AIL, 
Cl. 25. 


01.28 . 


Cl. 29. 
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probates of last wills and testaments, and letters of administration of the goods, 
chattels, credits and all other effects whatsoever of persons dying intestate ; 
and that the jurisdiction of the said last mentioned High Court in relation 
thereto shall cease from the date of the publication > of these presents: Provided 
always that any proceedings already commenced in relation to any of the 
matters aforesaid in the said last mentioned High Court shall continue as if 
these presents had not been issued: Provided also that nothing in these Letters 
Patent contained shall interfere with the provisions of any law which has been 
made by competent legislative authority for India, by which power is given 
to any other Court to grant such probates and letters of administration. 

Matrimonial jurisdiction . 

26. See Calcutta Cl. 35. 

Powers of Single Judges and Division Courts. 

27. See Calcutta Cl. 36. 


Civil Procedure. 

28. And We do further ordain that it shall be lawful for the said High 
Regulation of proceed- Court of Judicature for the North-Western Provinces 

in S 3 - from time to time to make rules and orders for the 

purpose of adopting, as far as possible, the provisions of the Code of Civil 
Procedure, being an Act passed by the Governor-General in Council and be¬ 
ing Act No. VIII of 1859, and the provisions of any law which has Keen or 
may be made, amending or altering the same, by competent legislative"autho¬ 
rity for India, to all proceedings in its testamentary, intestate and matrimonial 
jurisdictions, respectively. 

Criminal Procedure. 

29. And We do further ordain that the proceedings in all criminal 
Regulation of proceed- cases which shall be brought before the said High Court 

in S 3 - in the exercise of its ordinary original criminal juris¬ 

diction, shall be regulated by the procedure and practice which was in use in the 
High Court of Judicature for Fort William in Bengal, immediately before the 
publication of these presents, subject to any law which has been or may be made 
in relation thereto by competent legislative authority for India; and that the pro¬ 
ceedings in all other criminal cases shall be regulated by the Code of Criminal 
Procedure, prescribed by an Act passed by the Governor-General in Council, 
and being Act No. XXV of 1861, or by such further or other laws in relation 
to criminal procedure as may have been or may be made by such authority 
as aforesaid. 


Appeals to Privy Council. 

30. See Calcutta Cl. 39. 

31. See Calcutta Cl. 40. 

32. See Calcutta Cl. 41. 

33. And We do further ordain that, in all eases of appeal made 

from any judgment, order, sentence or decree of the 
Rule as to transmission said High Court of Judicature for the North-Western 
of eopies of evidence and p rov j nceSj to U s> Q ur h e j rs or successors> in Our or 

o er (oeumen s. Their Privy Council, such High Court shall certify and 
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transmit to Us, Our heirs and successors, in Our or Their Privy Council, a 
true and correct copy of all evidence, proceedings, judgments, decrees and 
orders had or made in such cases appealed, so far as the same have relation to 
the matters of appeal, such copies to be certified under the seal of the said 
High Court, and that the said High Court shall also certify and transmit to 
Us, Our heirs and successors, in Our or Their Privy Council, a copy of the 
reasons given by the Judges of such Court, or by any such Judges, for or 
against the judgment or determination appealed against. 

And We do further ordain that the said High Court, shall, in all cases 
of appeal to Us, Our heirs or successors, conform to and execute or cause to 
be executed, such judgments and orders as We, Our heirs or successors, in Our 
or Their Privy Council, shall think fit to make in the premises in such manner 
as any original judgment, decree or decretal orders or other order or rule of 
the said High Court, should or might have been executed. 

Calls for Records , etc., by the Government. 

34. See Calcutta Cl. 43. 

Powers of Indian Legislature preserved. 

35* See Calcutta Cl. 44. 

In witness whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at Westminster, the seventeenth day of March in the twenty- 
ninth year of Our reign. 

By warrant under the Queen’s Sign Manual. 

(Sd.) C. ROMILLY. 


L. P. All., 
Cl. 33. 


Cl. 35. 
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LETTERS PATENT CONSTITUTING THE HIGH COURT OF 

JUDICATURE AT PATNA. 

Dated the 9th February, 1916. 

George the Fifth, by the Grace of God, of the United Kingdom of 
. Great Britain and Ireland, and of the British Dominions 

° f iff 24 be y° nd the Seas, King, Defender of the Faith, Emperor 

o± India. To all to whom, these Presents shall come, 
greeting: Whereas by an Act of Parliament passed in the Twenty-fourth and 
Twenty : fifth Years of the Reign of Her late Majesty Queen Victoria, and called 
the Indian High Courts Act, 1861, it was, amongst other things, enacted, by 
section one, that it should be lawful for Her Majesty, by Letters Patent under 
the Great Seal of the United Kingdom, to erect and establish a High Court of 
Judicature at Fort William in Bengal, for the Bengal Division of the Presi¬ 
dency of Fort William; 

and by section two, that such High Court should consist of a Chief 
Justice and as many Judges, not exceeding fifteen, as Her Majesty might, 
rom time to time, think fit to appoint, who should be selected from among 
persons qualified as in the said Act was declared; 

oc t and ’A se f 10n eigh ^’ that u P° n the establishment of such High Court 
as aforesaid the feupreme Court and the Court of Sadar Diwani Adalat and 

feadar Nizainat Adalat at Calcutta, in the said Presidency, should be abolished • 

... , 1 an , d ’ ? ect,on nine . that the High Court of Judicature so to lie esta¬ 
blished should have and exercise all such civil, criminal, admiralty and vice¬ 
admiralty, testamentary, intestate and matrimonial jurisdiction, original and 
appellate, and all such powers and authority for and in relation to the ad¬ 
ministration of justice in the said Presidency, as Her Majesty might by such 
Letters Patent as aforesaid grant and direct, subject, however, to such' direc- 
tions and limitations, as to the exercise of original, civil and criminal jurisdic¬ 
tion beyond the limits of the Presidency-town, as might be prescribed thereby 
and that, save as by such Letters Patent might be otherwise directed, and 
subject and without prejudice to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in Council, the High Court 
so to be established should have and exercise all jurisdiction, and every power 
and authority whatsoever in any manner vested in any of the Courts in the 
same Presidency abolished under the said Act at the time of the abolition of 
such last mentioned Courts: 

And whereas it was further declared by section sixteen of the said 
iccited Act that it should be lawful for Us by Letters Patent to erect and estab¬ 
lish a High Court of Judicature in and for any portion of territories within 
Our Dominions in India, not included within the limits of the local jurisdic¬ 
tion of another High Court, to consist of a Chief Justice and such number of 
other Judges, with such qualifications as were by the same Act required in 
persons to be appointed to the High Courts established at the Presidencies of 
Fort William in Bengal, of Madras, and of Bombay, as We from time to time 


. P. Pat* 



3446 


Preamble 


App. 


L. P. Pat. 


might think fit and appoint; and that it should he lawful for Us, by such 
Letters Patent, to confer on any new High Court which might be so estab¬ 
lished any such jurisdiction, powers and authority as under the same Act was 
authorized to be conferred on or would become vested in the High Court estab¬ 
lished in any of the said Presidencies; and that subject to the directions of the 
Letters Patent, all the provisions of the said recited Act relative to High Courts 
and to the Chief Justice and other Judges of such Courts, and to the Governor- 
General or Governor of the Presidency in which such High Courts were estab¬ 
lished in any of the said Presidencies; and that subject to the directions of the 
High Court which might be established in the said territories, and to the 
Chief Justice and other Judges thereof, and to the Persons administering the 
Government of the said territories: 

And whereas, upon full consideration of the premises, Her late Majesty 
Recital of establish- Queen Victoria, by Letters Patent under the Great 
ment of High Courts at Seal of the United Kingdom of Great Britain and 
Port William and Ailaha- Ireland, bearing date at Westminster the Fourteenth 

a( ' day of May, in the Twenty-fifth Year of Her Reign, in 

the Year of Our Lord One thousand eight hundred and sixty-two, did erect 
and establish a High Court of Judicature at Fort William in Bengal for the 
Bengal Division of the Presidency, of Fort William aforesaid, and did consti¬ 
tute that Court to be a Court of Record: 

% 

And whereas Her late Majesty Queen Victoria, by Letters Patent under 
the Great Seal of the United Kingdom of Great Britain and Ireland, bearing 
date at Westminster the Twenty-eigth day of December, in the Twenty-ninth 
Year of Her Reign, in the Year of Our Lord One thousand eight hundred and 
sixty-five, did revoke the said Letters Patent bearing date the Fourteenth day 
of May in the Year of Our Lord One thousand eight hundred and sixty-two, but 
notwithstanding that revocation did continue the said High Court of Judica¬ 
ture at Fort William in Bengal and declared that the Court should continue to 
be a Court of Record: 

And whereas, upon full consideration of the premises, Her late Majesty 
Queen Victoria, by Letters Patent under the Great Seal of the United Kingdom 
of Great Britain and Ireland, bearing date at Westminster the Seventeenth 
day of March, in the Twenty-ninth Year of Her Reign, in the Year of Our 
Lord One thousand eight hundred and sixty-six, did erect and establish a High 
Court of Judicature for the North-Western Provinces, which said Court is 
situated at Allahabad in the Province of Agra and is now called the High 
Court of Judicature at Allahabad, and did constitute that Court to be a Court 
of Record: 

And whereas by an Act of Parliament passed in the First and Second 

Years of Our Reign, and called the Indian High Courts 
Recital of Act 1 & 2, Act, 1911, it was enacted, amongst other things, by 
Geo. 5, c. 18 . section one, that the maximum number of Judges of 

a High Court of Judicature in India including the Chief Justice, should be 
twenty; 

and, by section two, that Our power under section sixteen of the Indian 
High Courts Act, 1861, might be exercised from time to time and that a High 
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Court might be established under the said section sixteen in any portion of 
the territories within Our Dominions in India, whether or not included within 
Ihe limits of the local jurisdiction of another High Court; and that, where such 
a High Court was established in any part of such territories included within 
the limits of the local jurisdiction of another High Court, it should be lawful 
for us, by Letters Patent to alter the local jurisdiction of that other High 
Court and to make such incidental consequential and supplemental provisions 
as might appear to be necessary by reason of the alterations of those limits: 

And whereas the said Indian High Courts Acts, 1861 and 1911, have 

been repealed and re-enacted by an Act of Parliament 
Recital of Act 5 & 6, passed in the Fifth and Sixty Years of Our Reign, and 

called the Government of India Act, 1915: 


L. P. Pat 


■Geo. 5, c. 61. 


And whereas certain territories formerly subject to and included within 
Recital of creation of the limits of the Presidency of Fort William in Bengal 
Province of Bihar and were, by proclamation made by the Governor-General 
^ rissa ' of India on the Twenty-second day of March in the 

ear of Our Lord One thousand nine hundred and twelve, constituted a sepa¬ 
rate Province, called the Province of Bihar and Orissa, and are now governed 
by Lieutenant-Governor in Council. 

1. Now know ye that We, upon full consideration of the premises, and 

v t of 0ur s P e cial grace, certain knowledge, and mere 

Court at Pa^a ® ™ tion ' have thou S ht fit to and establish, and by 

the s e presents We do accordingly for Us, Our heirs and 
successors, erect and establish, for the Province of Bihar and Orissa aforesaid, 
with effect from the date of the publication of these presents in the Bihar and 
Jnssa Gazette, a High Court of Judicature, which shall be called the High 

-/Ourt of Judicature at Patna, and We do hereby constitute the said Court to 
be a Court of Record: 

2. And We do hereby appoint and ordain that the High Court of Judi- 
Oonstitution. and first cature at Patna shall, until further or other provision 

Judges Of the High be made by Us, or Our heirs and successors, in that behalf 
ou . rt- in accordance with section One hundred and one of the 

said recited Government of India Act, 1915, consist of a Chief Justice and six 
other Judges, the first Chief Justice being Sir Edward Maynard Des Chames 
Lhamier Knight, and the six other Judges being Saiyid Shurf-ud-din, Esquire; 
Edmund Polly Chapman, Esquire; Basanta Kumar Mullick, Esquire; Francis 
Reginald Roe, Esquire; the Hon’ble Cecil Atkinson, and Jowala Prasad, Esquire- 
being respectively qualified as in the said Act is declared. 

3. See Calcutta Cl. 5. 

4. See Calcutta Cl. 6. 

5. See Calcutta Cl. 7. 

6. See Calcutta Cl. 8 

Admission of Advocates, Vakils and Attorneys. 

7. See Calcutta Cl. 9. 

3. See Calcutta Cl. 10. 


Cl. 1 


Cl. 2. 
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L- P- Pat., 
Cl. 11. 


Cl. 15. 


Cl. 19. 


Cl. 21. 
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Civil Jurisdiction of the High Court. 

9. See Calcutta Cl. 13. 

10. See Calcutta Cl. 15. 

11. And We do further ordain that the High Court of Judicature at 
Appeal from other Patna shall be a Court of Appeal from the Civil Courts 

Civil Courts in the Pro* of the Province of Bihar and Orissa and from all other 
vince of Bihar and Courts subject to its superintendence, and shall exer- 
0nssa * eise appellate jurisdiction in such cases as were, immedi¬ 

ately before the date of the publication of these presents, subject to appeal 
to the High Court of Judicature at Port William in Bengal by virtue of any 
law then in force, or as may after that date be declared subject to^appeal to- 
the High Court of Judicature at Patna by any law made by competent legis¬ 
lative authority for India. 

12. See Calcutta Cl. 17. 

Law to be administered by the High Court. 

13. Sec Calcutta Cl. 20. 

14. See Calcutta Cl. 21. 

Criminal Jurisdiction. 

15. And We do further ordain that the High Court of Judicature at 

Ordinary original cnmi- p atna s j ia p } iave or dj nar y original criminal jurisdic- 
nal jurisdiction of the A ° .,,* A 

High Court. tion m respect of all such persons within the Province 

of Bihar and Orissia as the High Court of Judicature at Port William irr 
Bengal had such criminal jurisdiction over immediately before the publication 
of these presents. 

16. See Calcutta Cl. 23. 

17. See Calcutta Cl. 24. 

18. See Calcutta Cl. 25. 

19. And We do further ordain that, on such point or points of law 

being so reserved as aforesaid, the High Court of Judi- 
High Court to review cature at Patna shall have full power and authority to- 
cases on points of law re- rev j ew the case, or such part of it as may be necessary, 

judgl „ b /th e 0 H e igh r (Ct and determine such point or points of law, and 

thereupon to alter the sentence passed by the Court of 
original jurisdiction, and to pass such judgment and sentence as to the said 
High Court may seem right. 

20. See Calcutta Cl. 27. ! 

21. And We do further ordain that the High Court of Judicature at 
Hearing of referred Patna shall be a Court of reference and revision from 

cases, and revision of the Criminal Courts subject to its appellate jurisdiction, 
criminal trials. and shall have power to hear and determine all such 

cases referred to it by the Sessions Judges, or by any other officers in the 
Province of Bihar and Orissa, who were, immediately before the publication 
of these presents, authorized to refer cases to the High Court of Judicature 
at Fort William in Bengal, and to revise all such cases tried by any officer or 
Court possessing criminal jurisdiction in the Province of Bihar and Orissa, 
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as were, immediately before the publication of these presents, subject to refer¬ 
ence to or revision by the High Court of Judicature at Fort William in 
Bengal. 

22. See Calcutta Cl. 29. 

Criminal Law. 

23. See Calcutta Cl. 27. 


Admiralty Jurisdiction. 

And We do further ordain that the High Court of Judicature at 

Patna shall have and exercise in the Province of Bihar 
and Orissa, all such civil and maritime jurisdiction 
as was exercisable therein immediately before the publication of these pre¬ 
sents by the High Court of Judicature at Fort William in Bengal, as a Court 
of Admiralty, and also such jurisdiction for the trial and adjudication of 
prize cases and other maritime question as was so exercisable by the High Court 
of Judicature at Fort William in Bengal. 

25. And We do further ordain that the High Court of Judicature at 

Patna shall have and exercise in the Province of Bihar 
Criminal. and Orissa all such criminal jurisdiction as was 

exercisable therein immediately before the publication of these presents by the 
High Court of Judicature at Fort William in Bengal as a Court of Admiralty, 
or otherwise in connection with maritime matters or matters of prize. 

Testamentary and Intestate Jurisdiction. 

26. See Calcutta Cl. 34. 

Matrimonial Jurisdiction. 

27. See Calcutta Cl. 35. 

Powers of Single Judges and Division Courts. 

28. See Calcutta Cl. 36. 

Civil Procedure. 

29. And We do further ordain that it shall be lawful for the High 
Regulation of proceed- Court of Judicature at Patna from time to time to 

ings. make rules and orders for regulating the practice of 

the Court and for the purpose of adapting, as far as possible, the provisions 
of the Code of Civil Procedure, being an Act, No. V of 1908, passed by the 
Governor-General in Council, and the provisions of any law which has been or 
may be made, amending or altering the same, by competent legislative autho¬ 
rity for India, to all proceedings in its testamentary, intestate and matrimonial 
jurisdiction, respectively. 

1 Civil Procedure Code, S. 122.—As to whether S. 122, Civil Procedure Code 
applies to the High Court of Patna, see Note 4 to S. 122 and Note. 1 to S. 124, ante. 

Criminal Procedure. 


24. 


Civil. 


30. See Calcutta Cl. 38. 

Appeals to Privy Council. 

31. See Calcutta Cl. 39. 

32. And We do further ordain that it shall be lawful for the High 

Court of Judicature at Patna, at its discretion, on the 
Appeal from interlocu- motion, or, if the said High Court be not sitting, then 
tory judgments. for any Judge of the said High Court, upon the peti- 

C.P.C.—432 


L. P. Pat- 


Cl. 24- 


f 


Cl. 25- 


Cl. 29, 

Note 1. 


Cl. 32. 
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I P. Pat. 
Cl. 32. 


Cl. 35, 
Note 1. 


<C1. 36- 


App. 


tion, of any party who considers himself aggrieved by any preliminary or 
interlocutory judgment, decree or order of the said High Court, in any such 
proceeding as aforesaid, not being of criminal jurisdiction, to grant, permis¬ 
sion to such party to appeal against the same to Us, Our heirs and successors, 
in Our or Their Privy Council, subject to the same rules, regulations and limi¬ 
tations as are herein expressed respecting appeals from final judgments, 
decrees and orders. 


33. See Calcutta Cl. 41. 

34. See Calcutta Cl. 42. 

Exercise of jurisdiction elsewhere than at the usual place of sitting of the 

High Court. 

35. And We do further ordain that, unless the Governor-General in 

Judges to Visit Orissa £ ouncil otherwise directs, one or more Judges of the 
by way of circuit. High Court of Judicature at Patna shall visit the 

Division of Orissa, by way of circuit, whenever the 
Chief Justice from time to time appoints, in order to exercise in respect of 
cases arising in that Division the jurisdiction and power by these Our Letters 
Patent, or by or under the Government of India Act, 1915, vested in the said 
High Court: Provided always that such visits shall be made not less than four 
times in every year, unless the Chief Justice, with the approval of the 
Lieutenant-Governor in Council, otherwise directs: Provided also that the said 
High Court shall have power from time to time to make rules, with the pre¬ 
vious sanction of the Lieutenant-Governor in Council, for declaring what cases 
or classes of cases arising in the Division of Orissa shall be heard at Patna and 
not in that Division, and that the Chief Justice may, in his discretion, order 
that any particular case arising in the Division of Orissa shall be heard at 
Patna or in that Division. 

1. Vacation Judge in Patna—Powers of.—A vacation Judge of the High Court 
of Patna sitting at Patna lias no jurisdiction, under this Clause read with R. 5 of Chap. 22 
of the Patna High Court Rules, to hear an application in revision against the order of a 
Subordinate Judge in Orissa granting time to a party to move the Privy Council for review 
of judgment.! Such an application could be heard only in Orissa. 

36. And We do further ordain that whenever it appeal's to the 

Lieutenant-Governor in Council, subject to the control 

Special commission and 0 f Governor-General in Council, convenient that the 
<urcuits - jurisdiction and power by these Our Letters Patent, or 

by or under the Government of India Act, 1915, vested in the High Court of 
Judicature at Patna should be exercised in any place within the jurisdiction 
of any Court subject to the superintendence of the said High Court, other 
than the usual place of sitting of the said High Court, or at several such 
places by way of circuit, one or more Judges of the Court shall visit such place 
or places accordingly. 


( 1 ) Rajendra Prosad Bode v. Gopol Prasad Sen , Cns 262. 
1931 Pat 61 (63): 11 Pat L Tim 862: 130 Ind 



Ill 


Delegation op Duties to Officers 


3451 


37. And We do further ordain that whenever any Judge or Judges of 
Proceedings of Judges the High Court of Judicature at Patna visit any place 

on special commission or under the 35th or the 36th clause of these presents the 
circuit - proceedings in cases before him or them at such place 

shall be regulated by any law relating thereto which has been or may be made 
by competent legislative authority for India. 

Delegation of Duties to Officers. 

38. The High Court of Judicature at Patna may from time to time 

Power to delegate make rules for delegating to any Registrar, Protho- 

duties * notary or Master or other official of the Court any judi¬ 

cial, quasi-judicial and non-judicial duties. 

Cessation of Jurisdiction of the High Court of Judicature at Fort 

William in Bengal. 

39. And We do further ordain that the jurisdiction of the High Court 
Cessation of jurisdic- of Judicature at Fort William in Bengal in any matter 

tion of the High Court which jurisdiction is by these presents given to the 
of Judicature at Fort High Court of Judicature at Patna shall cease from 

Wllhan * ° ver th * - Pr °* the date the publication of these presents, and that 

nnce o i ar an nssa. proceedings pending in the former Court on that 

date in reference to any such matter shall be transferred to the latter Court: 

Provided, first, that the High Court of Judicature at Fort William in 
Bengal shall continue to exercise jurisdiction— 

(a) in all proceedings pending in that Court on the date of the publi¬ 
cation of these presents in which any decree or order, other than an order of 
an interlocutory nature, has been passed or made by that Court, or in which 
the validity of any such decree or order is directly in question; and 

(b) in all proceedings [not being proceedings referred to in para¬ 
graph (a) of this clause] pending in that Court, on the date of the publication 
of these presents, under the 13th, 15th, 22nd, 23rd, 24th, 25th, 26th, 27th, 
28th, 29th, 32nd, 33rd, 34th, or 35th clause of the Letters Patent bearing date 
at Westminster the twenty-eighth day of December, in the Year of Our Lord 
One thousand eight hundred and sixty-five, relating to that Court; and 

(c) in all proceedings instituted in that Court, on or after the date 
of the publication of these presents, with reference to any decree or order passed 
or made by that Court: 

Provided, secondly, that if any question arises as to whether any case 
is covered by the first proviso to this clause, the matter shall be referred to 
the Chief Justice of the High Court of Judicature at Fort William in Bengal, 
and his decision shall be final. 

NOTE. 

The High Court of Patna has no jurisdiction to execute an order of His Majesty in 
Counci 1 in an appeal from a decree of the High Court of Calcutta passed on appeal from 
the decree of a Subordinate Court in the Province of Bihar; the application for execution 
must be made to the High Court of Calcutta. 1 


NOTE. 

(J) Ltdji V. Baijnath, (1918) 43 Ind Cas 457 (457): 2 Pat L Jour 684. 


L. P. Pat. 
01. 37. 


Cl. 38. 


Cl. 39. 
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Amu: 


L. P- Pat. 
Cl. 40. 

Cl. 41. 


Powers of,Indian Legislatures ' 

Calls for Records, etc., by the Government . r i :/• Y£ 

40. See Calcutta Cl. 43. : '■' 

'' ' • • * *» 

Powers of Indian Legislatures. 

41. See Calcutta Cl. 44. 

„ In witness whereof We have caused these our letters to be made patent. 

Witness Ourself at Westminster the Ninth day of February, in the year of 

Our Lord One thousand nine hundred and sixteen and in the sixth year of 
Our reign. 

By warrant under the King’s Sign Manual. >r> 

(Sd.) SCHUSTER. ' 


- 

) 
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LETTERS PATENT (LAHORE). 

Letters Patent constituting the High Court of Judicature at Lahore, 
for the Provinces of Punjab and Delhi, dated 21sf March, 1919. 

George the Fifth, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, and of the British Dominions beyond .the Seas, 
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King, Defender of the Faith, Emperor of India. To all to whom these Presents 
shall come, greeting: Whereas by an Act of Parliament passed in the Fifth and 
bixth years of Our Reign and called the Government of India Act, 1915, it 
was amongst other things enacted that it should be lawful for Us by Letters 
Patent to establish a High Court of Judicature in any territory in British India 
whether or not included within the limits of the local jurisdiction of another 
High Court and to confer on any High Court so established any such jurisdic- 
tion, powers and authority as were vested in or might be conferred on any 
High Court existing at the commencement of that Act; and 

Whereas the Provinces of the Punjab and Delhi are now subject to the 
jurisdiction of the Chief Court of the Punjab which was established by an Act of 
the Governor-General of India in Council, being Act No. XXIII of 1865, and 
was continued by later enactments and no part of the said Provinces is included 
within the limits of the local jurisdiction of any High Court. 

1. Now know ye that We, upon full consideration of the premises, and 
f f XT' f 0uv s P ecia l grace, certain knowledge, and mere motion, 

court at “ g ha ? *t 0U " ht fit tc \ erect and establish, and by these pre- 

sents We do accordingly, for Us, Our heirs and successors, 
erect and establish, for the Provinces of the Punjab and Delhi aforesaid, with 
eltect from the date of the publication of these presents in the Gazette of 
Ind ™> a Hl " h Court of Judicature, which shall be called the High Court of 

Judicature at Lahore, and We do hereby constitute the said Court to be a 
Court of Record. 


Cl. 2 2 - And We do hereby appoint and ordain that the High Court of Judi- 

Constitution and first mature at Lahore shall, until further or other provision 
Judges of the High be made by Us, or Our heirs and successors, in that be- 
Court half in accordance with section one hundred and one of 

the said recited Government of India Act, 1915, consist of a Chief Justice and 
six other Judges, the first Chief Justice being Sir Henry Adolphus Rattigan, 
Knight, and the six other Judges being William Chevis, Esquire; Henry Scott 
Smith, Esquire; Shadi Lai, Esquire; Rai Bahadur Walter Aubin Le Rossignol, 
Esquire; Leycester Hudson Leslie Jones, Esquire; and Alan Brice Broadway,. 
Esquire, being respectively qualified as in the said Act is declared. 

3. See Calcutta Cl. 5. 

4. See Calcutta Cl. 6. 

5. See Calcutta Cl. 7. 

6. See Calcutta Cl. 8. 

Admission of Advocates, Vakils and Attorneys. 

7. See Calcutta Cl. 9. 

8. See Calcutta Cl. 10. 

Civil jurisdiction of the High Court. 

9. See Calcutta Cl. 13. 

10. See Calcutta Cl. 15. 
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11. And We do further ordain that the High Court of Judicature at 
Appeal from other Lahore shall be a Court of Appeal from the Civil 

Civil Courts in the Pro- Courts of the Provinces of the Punjab and Delhi and 
vinces of the Punjab and from all other Courts subject to its superintendence, and 
Delhi - shall exercise appellate jurisdiction in such cases as 

were, immediately before the date of the publication of these presents, subject 
to appeal to the Chief Court of the Punjab by virtue of any law then in force, 
or as may after that date be declared subject to appeal to the High Court of 
Judicature at Lahore by any law made by competent legislative authority for 
India. 

12. And We do further ordain that the High Court of Judicature at 

Lahore shall have the like power and authority with 
Jurisdiction as to in- respect to the persons and estates of infants, idiots and 
fants and lunatics. lunatics within the Provinces of the Punjab and Delhi 

as that which was vested in the Chief Court of the 
Punjab immediately before the publication of these presents. 


Law to be administered by the High Court. 

13. See Calcutta Cl. 20. 

14. See Calcutta Cl. 21. 


Criminal Jurisdiction. 

15. And We do further ordain that the High Court of Judicature at 

Lahore shall have ordinary original criminal jurisdic- 
Ordmary original cnmi- tion j n res p ect 0 f a n suc h persons within the Provinces 

H a ih“court of the Punjab and Delhi as the Chief Court of the 

Punjab had such criminal jurisdiction over immediate¬ 
ly before the publication of these presents. 


1. Original criminal jurisdiction.—The original criminal jurisdiction of the High 
Court of Lahore is co-extensive with that of the late Chief Court of the Punjab. The 
High Court of Lahore has no jurisdiction to try on its original criminal side a British 
Indian subject for an offence, since the Chief Court had no such original criminal juris¬ 
diction except in the case of European British subjects.! 

16. See Calcutta Cl. 23. 

17. See Calcutta Cl. 24. 

18. See Calcutta Cl. 25. 

19. And We do further ordain that, on such point or points of law be- 
High Court to review in S so reserved as aforesaid, the High Court of Judi- 

cases on points of law re- cature at Lahore shall have full power and authority 
served by one or more to review the case, or such part of it as may be neces- 
CourT ° f the sary, and finally determine such point or points of law, 

and thereupon to alter the sentence passed by the Court 


(1) Faqir Singh v. AJi Mohammad , 1929 Lali 12 A I Cr R 413. 
217 (220): 115 Ind Cas 428: 30 Or L J 460: 


L. P- Lak 
01 . 11 . 


Cl. 12. 


Cl. 15, 
Note 1. 


Cl. 19. 



X-Fi Lah. 
01.19. 

Cl. 20. 


Cl. 27. 


01. 28. 
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of original jurisdiction, and to pass such judgment and sentence, as to 
the said High Court may seem right. 

20. And We do further ordain that the High Court of Judicature at 

Lahore shall be a Court of appeal from the Criminal 
Appeals from other Courts of the Provinces of the Punjab and Delhi and 
Criminal Courts m the f rom a \\ other Courts subject to its superintendence, 

and Delhi. and saad exercise appellate jurisdiction m such cases 

as were, immediately before the date of the publication 
of these presents, subject to appeal to the Chief Court of the Punjab by 
virtue of any law then in force, or as may after that date be declared 
subject to appeal to the High Court of Judicature at Lahore by any law made 
by competent legislative authority for India. 

21. See Calcutta Cl. 28. 

22. See Calcutta Cl. 29. 

Criminal Law. 

23. See Calcutta Cl. 30. 

Testamentary and Intestate Jurisdiction. 

24. See Calcutta Cl. 34. 


Matrimonial Jurisdiction. 

25. See Calcutta Cl. 35. 

Powers of single Judges and Division Courts. 

26. See Calcutta Cl. 36. 

? * * 

r.j • 

Civil Procedure. 

27. And We do further ordain that it shall be lawful for the High Court 

of Judicature at Lahore from time to time to make 
Regulation of proceed- rules and orders for regulating the practice of the Court 
lllgs - and for the purpose of adapting, as far as possible, the 

provisions of the Code of Civil Procedure, being an Act, No. V of 1908, passed 
by the Governor-General in Council and the provisions of any law which has 
been or may be made, amending or altering the same, by competent legislative 
authority for India, to all proceedings in its testamentary, intestate and matri¬ 
monial jurisdiction, respectively. •< 

Criminal Procedure. 

28. And We do further ordain that the proceedings in all criminal 

cases brought before the High Court of Judicature at 
Regulation of proceed- Lahore shall be regulated by the Code of Criminal 
in g»- Procedure, being an Act, No. V of 1898, passed by the 

Governor-General in Council or by such further or other laws in relation to 
criminal procedure as may have been or may be made by competent legisla¬ 
tive authority for India. 

Appeals-to P-rivy Council, - -. 

29. See Calcutta Cl. 39. , : ' ' M •' 
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30. And We do further ordain that it shall be lawful for the High 

. , . . _ Court of Judicature at Lahore at its discretion, on the 

motion > or ’ if the said c ° urt be not 

then for any Judge of the said High Court, upon the 
petition, of any party who considers himself aggrieved by any preliminary or 
interlocutory judgment, decree or order of the said High Court, in any such 
proceeding as aforesaid, not being of criminal jurisdiction, to grant premission 
to such party to appeal against the same to Us, Our heirs and successors, in 
Our or Their Privy Council, subject to the same rules, regulations and limi¬ 
tations as are herein expressed respecting appeals from final judgments, 
decrees and orders. 

31. See Calcutta Cl. 41. 

32. See Calcutta Cl. 42. 

Exercise of Jurisdiction elsewhere than at the usml place of sitting of 

the High Court. 

33. And We do further ordain that whenever it appears to the 

Lieutenant-Governor of the Punjab, subject to the control 
Special commissions 0 f the Governor-General in Council, convenient that the 
and circuits. jurisdiction and power by these Our Letters Patent, or by 

or under the Government of India Act, 1915, vested in the High Court of Judi¬ 
cature at Lahore, should be exercised in any place within the jurisdiction of 
any Court subject to the superintendence of the said High Court, other than 
the usual place of sitting of the said High Court, or at several such places by 
way of circuit, one or more Judges of the Court shall visit such place or places 
accordingly. 

34. And We do further ordain that whenever any Judge or Judges 

of the High Court of Judicature at Lahore visit any 
Proceedings of Judges place under the 33rd clause of these presents the pro- 
on special commissions or ccec p n g S j n cases before him or them at such place shall 

circmt ‘ be regulated by any law relating thereto which has 

been or may he made by competent, legislative authority for India. 

Delegation of Duties to Officers. • 

35. The High Court of Judicature at Lahore may from time to time 

make rules for delegating to any Registrar. Prothono- 
Power to delegate tary or Master or other official of the Court any judi- 
duties< rial, quasi-judicial and non-judicial duties. 

Calls for records, etc., hg the Government . 

36. See Calcutta Cl. 43. 

Powers of Indian Legislatures. 

37. See Calcutta Cl. 44. 

In Witness whereof We have caused these Our Lei tors to be made 

Patent. 

Witness Ourself at Westminster the 21st day of March in the year of 
Our Lord One thousand nine hundred and nineteen and in the ninth year of 
Our Reign. 

By Warrant under the Kings Sign Manual. 

(Sd.) SCHUSTER. 


L P. Lah., 
Cl. 30. 


Cl. 33. 


Cl. 34. 


Cl. 35. 


• C.P.C.—433 
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LETTERS PATENT FOR THE HIGH COURT OF RANGOON. 

[lltf/i November, 1922. 

George the Fifth, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland, and of the British Dominions beyond the Seas, King, 
Defender of the Faith, Emperor of India: 

To all to whom these presents shall come, greeting: 

Whereas in the Government of India Act, it was amongst other things 
enacted that it should be lawful for Us by Letters Patent to establish a High 
Court of Judicature in any territory in British India whether or not included 
within the limits of the local jurisdiction of another High Court and to confer 
on any High Court so established any such jurisdiction, powers and authority 
as were vested in or might be conferred on any High Court existing at the 
commencement of that Act: 

And whereas that portion of the Province of Burma known as Lower 
Burma is now within the limits of the jurisdiction of the Chief Court of Lower 
Burma which was established by an Act of the Governor-General of India in 
Legislative Council, being Act No. VI of 1900. and whereas that portion of 
the said Province known as Upper Burma is with certain exceptions now with¬ 
in the limits of the jurisdiction of the Judicial Commissioner of Upper Burma 
appointed in pursuance of a Regulation of the Governor-General of India in 
Council, being Regulation No. V of 1892, and of the Court of the Judicial 
Commissioner of Upper Burma which was established by a Regulation of the 
Governor-General of India in Council, being Regulation No. VIII of 1886, and 
was continued by a Regulation of the Governor-General of India in Council, 
being Regulation No. I of 1896: 

And whereas no part of the said Province is included within the limits 
of the local jurisdiction of any High Court. 

1 Now know ye that We, upon full consideration of the premises, and 

of Our special grace, certain knowledge, and more 
Establishment of High motion, have thought fit to erect and establish, and by 
Court at Rangoon. these presents We do accordingly for Us, Our heirs and 

successors, erect and establish, for those portions of the province of Burma, at 
present within the limits of the jurisdiction of the said Chief Court of Lower 
Burma and of the said Judicial Commissioner and of the said Court of the 
Judicial Commissioner of Upper Burma, as aforesaid, with effect from the date 
of the publication of these presents in the GuzctU of India, a High Court of 
Judicature, which shall be called the High Court of Judicature at Rangoon, 
and We do hereby constitute the said Court to be a Court of Record. 


2. And We do hereby appoint and ordain that the High Court of Judi¬ 
cature at Rangoon shall, until further or other provision 
Constitution and first be made by Us, or Our heirs and successors, in that bc- 

Coun 9 ° f thG 111611 half in aceordanco with section one hundred and one of 

the Government of India Act, ordinarily consist of a 
Chief Justice and not less than seven other Judges, the first Chief Justice be¬ 
ing Sir Sydney Maddock Robinson, Kt., and the other Judges being Leslie 
Harry Saunders, Esq., C.S.I, Maung. Kin. Esq., Charles Phillip Radford 
Young, Esq., Henry Sheldon Pratt. Esq., Benjamin Herbert Heald, Esq., John 


L. P. 
Rang. 


Cl.l. 


Cl. 2. 



3460 


Original Jurisdiction 


App. 


L. P. 
Rang’., 
Cl. 2. 


Cl. 10. 


Cl. 14- 


Cl. 16. 


Guy Rutledge, Esq., one of Our Counsel learned in the Law and High Ernest 
MacColl, Esq., being respectively qualified as in the said Act is declared. 

3. Sec Calcutta Cl. 5. 

4. See Calcutta Cl. 6. . ,, : 

5. See Calcutta Cl. 7. 

6. See Calcutta Cl. 8. 

Admission of Advocates and Pleaders. 

7. See Calcutta Cl. 9. 

8. See Calcutta Cl. 10. 


Civil Jurisdiction of the High Court. 

9. See Calcutta Cl. 11. 

10. And We do further ordain that the High Court of Judicature at 

Rangoon in the exercise of its ordinary original civil 
Original jurisdiction as jurisdiction shall be empowered to receive, try and 
t0 smts ' determine suits of every description if, in the case of 

suits for land or other immovable property, such land or property shall be 
situated, or in all other cases if the cause of action shall have arisen, either 
wholly, or, in case the leave of the Court shall have been first obtained, in part, 
within the local limits of the ordinary original civil jurisdiction of the said High 
Court, or if the defendant at the time of the commencement of the suit shall 
dwell, or carry on business, or personally work for gain within such limits; 
except that the said High Court shall not have such original jurisdiction in 
cases falling within the jurisdiction of the Rangoon Small Cause Court. 

11. See Calcutta Cl 13. 

12. See Calcutta Cl. 14. 

13. See Calcutta Cl. 15. 

14. And We do further ordain that the High Court of Judicature at 

Rangoon shall be a Court of Appeal from the Civil 
Appeal from other Civil Courts of the Province of Burma for which, immediate- 
Courts - ly before the publication of these presents, the Chief 

Court of Lower Burma or the Court of the Judicial Commissioner of Upper 
Burma was a Court of Appeal, and from all other Civil Courts, whether with¬ 
in or without the Province of Burma, for which the said High Court is 
declared to be a Court of Appeal by any law made by the local legislature or 
by competent legislative authority for India, and shall exercise appellate juris¬ 
diction in such cases as were, immediately before the date of the publication 
of these presents, subject to appeal to the Chief Court of Lower Burma or to 
the Court of the Judicial Commissioner of Upper Burma by virtue of any 
law then in force, or as may after that date be declared subject to appeal to 
the said High Court by any law made by the local legislature or by compe¬ 
tent legislative authority for India. 

15. See Calcutta Cl. 17. 

16. And We do further ordain that the Court for relief of insolvent 

debtors at Rangoon shall be held before one of the 
Provision with respect Judges of the High Court of Judicature at Rangoon 
to the Insolvent Court. anc i jjigh Court, and any such Judge thereof, 
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shall have and exercise within the Province of Burma, such powers and autho-. 
rities with respect to original and appellate jurisdiction and otherwise as are 
constituted by the laws relating to insolvent debtors in the Province of Burma. 


17. And We do further ordain that, with respect to the law to be 

applied to each case coming before the High Court of 
* Law to be administered Judicature at Rangoon in the exercise of its ordinary 
by the High Court in the original civil jurisdiction, such law shall be the law 
exercise of ordinary w hich would have \been applied by the Chief Court of 
original civil jurisdiction. Bower Burma to such case if these Letters Patent had 

' ' not issued. 

1. Law, meaning of.—The word “law” as used in this Clause merely means the 
legal enactments of the Indian and Burmese legislatures and the English common law and 
equity which was applied by the late Chief Court of Burma. It does not include the 
published decisions of that Court and, therefore, the High Court in the exercise of its 
ordinary original jurisdiction is not bound by the authorised reports of decisions 
of the Chief Court of Lower Burma.i 

See also the undermentioned case. 2 


18. And We do further ordain that, with respect to the equity to be 

applied to each case coming before the High Court of 
Equity to be admims- j udicature at Rangoon in the exercise of its ordinary 

iiTthe exercise 8 0 f ordb ori £ inal civil jurisdiction, such equity shall be the equity 
nary original civil juris- as nearl y as may be which the High Court of Judica- 
diction. ture at Fort William in Bengal in the exercise of its 

ordinary original civil jurisdiction is authorised to 

apply to such case. 

19. See Calcutta Cl. 20. 

20. See Calcutta Cl. 21. 

• f 

. Ci'immal Jurisdiction. 

21. See Calcutta Cl. 22. 

22. See Calcutta Cl. 23. 

23. See Calcutta Cl. 24. 

24. See Calcutta Cl. 25. 

25. And We do further ordain tlial on such point or points of law 

being so reserved as aforesaid, or on its being certified 
High Court to review by the Government Advocate that in his judgment, 
on certificate of the Gov- there is an error in the decision of a point or points 
emment Advocate. 0 f ] aw decided bv the Court of original criminal juris¬ 

diction, or that a point or points of law which has or 
have been decided by the said Court, should be further 
considered, the High Court of Judicature at Rangoon shall have full power 
and aulhority to review the case, or such part of it, as may be necessary, and 



Cl. 17—Note 1. 

* (1) In. re Ma Mya v. Mu Thein , 1927 Rang 
4 (6, 8, 10, 14): 4 Rang 313: 98 Ind Cas 626. 


< 2 > )fir * a v. Aya Abdul Hoosain. 1927 

Knng 242 (243): 103 Tncl Oob 189: 5 Rang 252. 


L. P. 
Rang., 
Cl. 16, 

Cl. 17, 

Note 1. 


Cl. 18. 


Cl. 25. 



I 


L. P. 
Bang., 
01. 25. 

Cl. 26. 


Cl. 28, 
Note 1. 


Cl. 30. 


3462 


Criminal Jurisdiction 


App. 


Courts. 


finally determine such point or points of law, and thereupon to alter the 
sentence passed by the Court of original jurisdiction, and to pass such judg¬ 
ment and sentence as to the said High Court shall seem right. 

26. And We do further ordain that the High Court of Judicature at 

Rangoon shall be a Court of Appeal from the Criminal 
Appeals from Criminal Courts for which immediately before the publication o f. 

these presents the Chief Court of Lower Burma or the 
Judicial Commissioner of Upper Burma was a Court of Appeal and from all 
other Criminal Courts, whether within or without the Province of Burma, for 
which the said High Court is declared to be a Court of Appeal by any law made 
by the local legislature or by competent legislative authority for India, and 
shall exercise appellate jurisdiction in such cases as were, immediately before 
the date of the publication of these presents, subject to appeal to the Chief 
Court of Lower Burma or to the Judicial Commissioner of Upper Burma by 
virtue of any law then in force, or as may after that date be declared subject 
to appeal to the said High Court by any law made by the local legislature or 
by competent legislative authority for India. 

27. See Calcutta Cl. 28. 

28 And We do further ordain that the High Court of Judicature at 

Rangoon shall have power to direct the transfer of any 
High Court may direct criminal case or appeal from any Court to any other 
the transfer of a case q oui ^ 0 f e q Ua l or superior jurisdiction, and also direct 

another ^ t0 the preliminary investigation or trial of any criminal 

case by any officer or Court otherwise competent to 
investigate or try it, though such case belongs in ordinary course to the juris¬ 
diction of some other officer or Court, 

1. Power of transfer.—This Clause does not confer any power of transfer over 
and above that conferred by S. 526 of the Code of Criminal Procedure.! The reason is 
that this Clause is qualified by Cl. 36, infra. 


Criminal Law. 


29. See Calcutta Cl. 30. 


Civil. 


Admiralty Jurisdiction. 

30. And We do further ordain that the High Court of Judicature at 

Rangoon shall have and exercise all such civil and mari¬ 
time jurisdiction as might be exercised by the High 
Court of Judicature at Fort William in Bengal as a Court of Admiralty 
immediately before the date of the publication of these presents and also such 
jurisdiction for the trial and adjudication of prize causes and other maritime 
questions arising in India as might be exercised by the said High Court at the 
said date. 


Cl. 28—Note 1. (300): 77 Ind Cae 886: 2 Bur L Jour 286: 1 

(1) Athu v. Maung Po Khan, 1924 Rang 100 Rang 632: 26 Or L J 485. 
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31. And We do further ordain that the High Court of Judicature at 

Rangoon shall have and exercise all such criminal 
nnun * jurisdiction as might immediately before the publica¬ 

tion of these presents be exercised by the High Court of Judicature at Fort 
William in Bengal as a Court of Admiralty or otherwise in connection with 
maritime matters or matters of prize. 

Testamentary and intestate jurisdiction. 

32. See Calcutta Cl. 34. 

Matrimonial jurisdiction. 

33. See Calcutta Cl. 35. 

Powers of single Judges and Division Courts . 

34. See Calcutta Cl. 36. 


Civil Procedure. 

35. And We do further ordain that it shall be lawful for the High 
Regulation of proceed- Court of Judicature at Rangoon from time to time to 

in 8s- make rules and orders for the purpose of regulating all 

proceedings in civil cases which may be brought before the said High Court, 
including proceedings in its Admiralty, testamentary, intestate and matri¬ 
monial jurisdiction, respectively: Provided always that the said High Court 
shall be guided in making such rules and orders as far as possible by the pro¬ 
visions of the Code of Civil Procedure being an Act passed by the Governor- 
General of India in Legislative Council, and being Act No. V of 1908, and the 
provisions of any law which has been or may be made, amending or altering 
the same by the local legislature or by competent legislative authority for 
India. 

1. Power to make rules.—This Clause enables the High Court to make rules and 
orders for the purpose of regulating proceedings in civil cases. It (loos not enable the 
High Court to frame rules repugnant to the terms of the Letters Patent. Thus, R. 28 of 
the Appellate Side Rules of the High Court of Rangoon is ultra vires in so far as it contem¬ 
plates that a Judge other than the Judge, who passed a judgment, may declare that a case 
is a fit one for appeal under Cl. 13, ante A 

Criminal Procedure. 

36. And We do further ordain that the proceedings in all criminal 

cases brought before the nigh Court of Judicature at 
Regulation of proceed- Rangoon shall be regulated by the Code of Criminal 
1Dg8 ‘ Procedure being an Act No. V of 1898 passed by the 

Governor-General of India in Legislative Council or by such further or other 
laws in relation to criminal procedure as have been or may be made by the 
local legislature or by competent legislative authority for India. 

See notes to Cl. 28, ante. 

. _ 


L P. 

Rang., 
Cl. 31. 


Cl. 35, 
Note 1. 


Cl. 36. 


Cl. 36—Note 1. 

U) Than v. Mg Ba Oyan, 1926 Rang 1 (2): 


4 Bur L Jour 185: 93 Ind Cas 124: 3 Ran* 546 
1 B. 
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Appeals to Privy Council 


App, 


L. P. 
Rang. 

Cl. 38. 


Cl. 41. 


Cl. 42. 


Cl. 43. 


Appeals to Privy Council. 


37. See Calcutta Cl. 39. 


■f 


38 And We do further ordain that it shall be lawful for the High 

Court of Judicature at Rangoon at its discretion, on 
Appeal from interior- t he motion, or, if the said High Court be not sitting, 
orv ju gments. then for any Judge of the said High Court, upon the 

petition, of any party who considers himself aggrieved by any preliminary or 
interlocutory judgment, decree or order of the said High Court in any such pro¬ 
ceeding as aforesaid, not being of criminal jurisdiction, to grant permission 
to such party to appeal against the same to Us, Our heirs and successors, in 
Our or Their Privy Council, subject to the same rules, regulations and limi¬ 
tations as are herein expressed respecting appeals from final judgments, 
decrees and orders. 


39. See Calcutta Cl. 41. 

40. See Calcutta Cl. 42. 

Exercise of Jurisdiction elsewhere than at the usual place of sitting 

of the High Court. 

41. And We do further ordain that, unless the Governor of Burma in 
Council otherwise directs, one or more Judges of the High Court of Judicature 
at Rangoon, as the Chief Justice may from time to time direct, shall sit at 
Mandalay, in order to exercise in respect of cases arising in such areas in 
Upper Burma as the Governor of Burma in Council may direct the jurisdiction 
and power by these Our Letters Patent, or by or under the Government of 
India Act, vested in the said High Court: Provided that the Chief Justice may, 
in his discretion, order that any particular case arising in the said areas in 
Upper Burma shall; be heard at Rangoon. 

42. And We do further ordain that whenever it appears convenient to 

the Governor of Burma in Council, that the jurisdic- 
Special commissions and tion and power by these Our Letters Patent, dr by or 
circuits. under the Government of India Act vested in the High 

Court of Judicature at Rangoon should be exercised 
in any place within the jurisdiction of any Court subject to the superintendence 
of the said High Court, other than the usual place of sitting of the said High 
Court or at several such places by way of circuit, one or more Judges of the 
said High Court shall visit such place or places accordingly. 


43. And We do further ordain that whenever any Judge or Judges of 
Proceedings of Judges the High Court of Judicature at Rangoon shall visit 
on special commission or or sit at any place under the 41st or the 42nd clause 
circuit. of these presents the proceedings in cases before Him or 

th‘em*at such place shall be regulated by any law relating thereto which has 
been or may be made by the local legislature or by a competent legislative 
authority for India. 
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Provisions regarding Pending Proceedings. 

_ # 

44. And We do further ordain that all suits, appeals, revisions, appli¬ 

cations reviews, executions and other proceedings what- 
Provisions regarding soever pending immediately before the publication of 
pending proceedings. these presents in the Chief Court of Lower Burma, or 

before the Judicial Commissioner of Upper Burma, or 
in the Court of the Judicial Commissioner of Upper Burma, or in the exercise 
of any jurisdiction vested in them by any law shall be continued and concluded 
in the High Court of Judicature at Rangoon as if the same had been instituted 
in the said High Court; and the said High Court shall in relation to all such pro¬ 
ceedings exercise the jurisdiction given to it by these presents. 

Delegation of Duties to Officers. 

45. The High Court of Judicature at Rangoon may from time to time 

make rules for delegating to any Registrar, ProtKono- 
Power to delegate tary or Master or other official of the Court any judi¬ 
cial, quasi-judicial and non-judicial duties. 

Calls for Records, etc., by the Government . 

46. See Calcutta Cl. 43. 

Powers of Indian Legislatures. 

47. See Calcutta Cl. 44. 

In witness whereof We have caused these our letters to be made patent. 


duties. 


Witness Ourself at Westminster the eleventh day of November in the 
.Vear of Our Lord One thousand nine hundred and twenty-two and in the 
Thirteenth Year of Our Reign. 

By Warrant under the King’s Sign Manual. 

(Sd.) SCHUSTER. 


L. P. 

Rang. 
Cl. 44. 


Cl. 45. 


C.P.O .—434 
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APPENDIX IV. 

RULES OF THE JUDICIAL COMMITTEE OF THE 

PRIVY COUNCIL, 1925. 


P. C. 
R. 1. 


R. 2. 


R. 3- 


Interpretation. 

1.— (1) In these Rules, unless the context otherwise requires:— 

Interpretation. 

“Appeal” means an appeal to His Majesty in Council; 

“Judgment” includes decree, order, sentence, or decision of any Court, Judge, 
or Judicial Officer; 


“Record” means the aggregate of papers relating to an appeal (including the 
pleadings, proceedings, evidence and judgments) proper to be laid before His Majesty in 
Council on the hearing of the appeal; 


“Registrar” means the Registrar or other proper officer having the custody of 
the records in the Court appealed from; 

“Abroad” means the country or place where the. Court appealed from is situate; 


“Agent” means a person qualified by virtue of Her Late Majesty’s Order in 
Council of the 6th March, 1896, to conduct proceedings before His Majesty in Council on 
behalf of another; 


“Party” and all words descriptive of parties to proceedings before His Majesty 
in Council (such as “petitioner”, “appellant”, “respondent”) mean, in respect of all acts 
proper to be done by an Agent, the Agent of the party in question where such party is 
represented by an Agent; 

“Respondent” includes Intervener; 

“Month” means calendar month; 

Words in the singular shall include the plural, and words in the plural shall 
include the singular. 

(2) Where by these rules any step is required to be taken in England in connexion 
with proceedings before His Majesty in Council, whether in the way of lodging a petition 
or other document, entering an appearance, lodging security, or otherwise, such step shall be 
taken in the Registry of the Privy Council, Downing Street, London. 

LEAVE TO APPEAL. 


2. All appeals shall be brought either in pursuance of leave obtained from the 

Court appealed from, or, in the absence of such leave, in pursu¬ 
ance of special leave to appeal granted by His Majesty in 
Council, upon a petition in that behalf presented by the 

SPECIAL LEAVE TO APPEAL. 

3. A petition for special leave to appeal to His Majesty in Council shall state Sue¬ 

's cinctly and clearly all such facts as it may be necessary to 
Form of petition for state in order to enable the Judicial Committee to advise 
special leave to appeal. His Majesty whether such leave ought to be granted, and shall 

be signed by the Counsel who attends at the hearing or by 
the party himself if he appears in person. The petition shall deal with the merits of the 
case only so far as is necessary for the purpose of explaining and .supporting the particular 
grounds upon which special leave to appeal is sought. 


Leave to appeal gene¬ 
rally. 

intending appellant. 
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4. The petitioner shall lodge at least five copies of his petition for special leave to 

appeal together with the affidavit in support thereof prescribed 
Five copies of petition by R. 50 hereinafter contained, and, unless as Caveat as pre- 
to be lodged together with scribed by R. 48 has been lodged by the other parties who 
affidavits in support. appeared in the Court below, an affidavit of service of notice 

of the intended application upon such parties or their Solicitors 
or Agents, either abroad or in England. 

5. A Petition for special leave to appeal may be lodged at any time after the 

date of the judgment sought to be appealed from, but the 
Time for lodging peti- Petitioner shall, in every case, lodge his Petition with the least 
tion. possible delay. 

6. Where the Judicial Committee agree to advise His Majesty to grant special 

leave- to appeal, they shall, in their Report, specify the amount 
Security for costs and of the security for costs (if any) to be lodged by the Peti- 
transmission of record. tioner, and shall, unless the circumstances of a particular case 

render such a course unnecessary, provide for the transmission of 
the Record by the Registrar to the Registrar of the Privy Council and for such further 
matters as the justice of the case may require. Unless otherwise ordered the security shall be 
lodged at any time before the Appellant enters an Appearance. 

7. Save as by the four last preceding Rules otherwise provided, the provisions of 

Rr. 47 to 50 and 52 to 59 (all inclusive) hereinafter contained 
shall apply mutatis mutandis to Petitions for special leave to 
appeal. 

(both inclusive) shall apply mutatis mutandis to Petitions 
for leave to appeal in forma pauperis, but in addition to the 
Affidavits referred to in R. 4 every such Petition shall be accom¬ 
panied by an Affidavit from the Petitioner stating that he is 
not worth £25 in the world excepting his wearing apparel 
and his interest in the subject-matter of the intended Appeal 
and that he is unable to provide sureties, and also by a Certificate of Counsel that 
the Petitioner has reasonable ground of appeal. 

9. Where a Petitioner obtains leave to appeal in forma pauperis he shall not be 
Exemption of pauper required to lodge security for the costs of the Respondent or to 

Appellant from lodging pay any Council Office fees, 

security and paying 

Office fees. 

10. A petitioner whose petition for leave to appeal in forma pauperis is dismissed 
Exemption of unsuc- may, notwithstanding such dismissal, be excused from paying 

cessful Petitioner for the Council Office fees usually chargeable to a petitioner in 

leave to appeal in forma respect of a petition for leave to appeal, if His Majesty in 

pauperis from payment Council, on the advice of the Judicial Committee, shall think fit 
of Office fees. so to order. 

RECORD AND APPEARANCE BY APPELLANT. 


General provisions. 

8. Rules 3 to 7 

Petitions for special 
leave to appeal in forma 
pauperis. 


11. As soon as the Appeal has been admitted, whether by an Order of the Court 

Record to be transmit- a PP ealcd from or b y an order of His Majesty in Council grant- 
ted without delay. ing 8 P ecial leave to appeal, the Applicant shall without delay 

take all necessary steps to have the Record transmitted to the 
Registrar of the Privy Council, and the Registrar shall, with all convenient 
speed, certify to the Registrar of the Privy Council, that the Respondent has 
received notice or is otherwise aware, of the Order of the Court appealed from admitting 
the Appeal, or of the Order of His Majesty in Council giving the Appellant special leave 
to appeal, and has also received notice-, or is otherwise aware of the despatch of the 
Record to England. Where an Appellant who has obtained special leave to appeal by an 
Order of His Majesty in Council fails to have the Record transmitted to the Registrar of 
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R. 7. 
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R. 9. 
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R. 11. 
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the Privy Council with due diligence, the Registrar of the Privy Council shall call upon 
the Appellant to explain his default, and if no explanation is offered, or if 
the explanation offered is, in the. opinion of the said Registrar insufficient, the said 

Registrar may issue a Summons to the Appellant calling upon him to show cause 
before the Judicial Committee at a time to be named in the said Summons why the 
special leave to appeal granted should not be rescinded. The Respondent shall be 

entitled to be heard before the Judicial Committee in the matter of the said Summons 
and to ask for his costs and such other relief as he mav be advised. The Judicial Com- 

mittee may, after considering the matter of the said Summons, recommend to His 

Majesty to rescind the grant of special leave to appeal or give such other directions therein 
as the justice of the case may require. 

12. The Record shall be printed in accordance with the Rules contained in 

Schedule A hereto. It may be printed either abroad or in 
Printing of record. England. When printed abroad the parties in England shall, 

upon perusal, consider whether the order of the documents is in 
accordance with these Rules and if it is not, they shall agree upon the proper order. The 
Appellant shall then rearrange copies of the Record for the use of the Judicial Committee 
and the other parties. In the event of the parties being unable to agree the matter shall 
be referred to the Registrar of the Privy Council who, if he thinks fit, may require the 
parties to attend before the Judicial Committee for directions. 

13. Where the Record is printed abroad, the Registrar shall, at the expense of the 

Appellant, transmit to the Registrar of the Privy Council 40' 
Number of copies to i-opies of such Record, one of which copies he shall certify to 
be transmitted, where lm correct by signing his name on, or initialling, every eighth 
record printed abroad. page thereof and by affixing thereto the seal, if any, of the 

Court appealed from. 

14. Where the Record is to be printed in England, the Registrar shall, at the expense 

of the Appellant, transmit to the Registrar of the Privy 
One certified copy to be Council one certified copy of such Record, together with an index 
transmitted where record of all the papers and exhibits in the case. No other certified 

to bo printed in Eng- copies of the Record shall be transmitted to the Agents in 

] aiK l. England by or on behalf of the parties to the Appeal. 

If-. Where part of the Record is printed abroad, and part is to be printed in 

Record printed partly England, Rr. 13 and 14 shall, as far as practicable, appl> 

abroad, partly in Eng- to such parts as are printed abroad and such as are to be 

land. printed in England, respectively. 

16 The reasons given by the Judge, or any of the Judges for or against any 

judgment pronounced in the course of the proceedings out of 
Reasons for judg- which the Appeal arises, shall by such Judge or Judges be 

ments to be included. communicated in writing to the Registrar and shall be in¬ 
cluded in the Record. 

17. The Registrar, as well as the parties and their Agents, shall endeavour to 

exclude from the Record all documents (more particularly such 
Exclusion of unneces- as arc merely formal) that are not relevant to the 

sary documents from matter of the Appeal, and, generally to reduce the bulk o ® 

Record. Record as far as practicable, taking special care to avoid the 

duplication of documents and the unnecessary repetition of 
headings and other merely formal parts of documents; but the documents omitted to be 
printed or copied shall be enumerated in a typewritten list to be transmitted with 

Record. 

18. Where in the course of the preparation of a Record one party objects to the 

inclusion of a document on the ground that it is unnecessary 
Documents objected or irrelevant, and the other party nevertheless insists upon its. 
to be indicated. being included, the record as finally printed (whether abroad 

or in England), shall, with a view to the subsequent adjust- 
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ment of the costB of and incidental to such document, indicate in the index of papers, or 
otherwise, the fact that, and the party, by whom the inclusion of the document was 
objected to. 

19. As soon as the Record is received in the Registry of the Privy Council, it shall be 

registered in the said Registry, with the date of arrival, the 
Registration and names of the parties, and the description whether “printed” 

numbering of Rocords. or “written”. A Record, or any part of a Record, not 

printed in accordance with the Rules contained in Schedule A 
ereto shall be treated as written. Appeals shall be numbered consecutively in each year 
in the order in which the Records are received in the said Registry. 


Times within which a 
copy of a written Record 
shall be bespoken. 


Inspection of Kocords , , 20 ' T1 ; e f arties sMI be entitled t0 the Hecord 

by parties. and to extract a11 necessary particulars therefrom for the pur¬ 

pose of entering an Appearance. 

21. The Appellant shall enter an Appearance before taking any step in the pro- 

Appearance by Appel- ! he Appeal alld a “ er ente ™S •»<* Appearance, shall 

lant J forthwith give notice thereof to the Respondent if the latter 

lias entered an Appearance. 

22. Where the Record arrives in England either wholly written, or partly written 

and partly printed, the Appellant shall, within a period of four 

months from the date of such arrival in the case of Appeals 

from Courts situate in any of the countries or places named in 

Schedule B hereto, and within a period of two months from the 

a a . 83016 date in tJ,e case Appeals from any other Court, enter 

an Appearance and bespeak a typewritten copy of the Record, or of such parts thereof 

r^ cT ,8ary * haVe C ° pied > and 8ha11 Cn S a e e t0 «* oost of preparing such 
f0,1 ® win 5 » tes P er folio typed (exclusive of tabular matter) 2d. per folio 
of English matter, 2^. per folio of Indian matter, and 3M. per folio of foreign 

3nd Sha ! a i S0 e *Z a Z* t0 at such price as shall be fixed by the Registrar of 
the Pnvy Council the cost of printing at least 50 copies thereof. 

23. As soon as the Appellant has obtained the typewritten copy of the Record 

t, „ bespoken by him. lie shall proceed with due diligence to *irrimro 

o£ ,,,c ao T ,c ? iu suitab,e uraer '*• 

PnntCT - nlarR,naI ,,0 "- s al «' <*«* (he same with the index, and, 

SsT-ra=HS 


Lodging copy of Re¬ 
cord for printing. 


24. As soon as the typewritten copy of the Record is ready for the printe 

the Appellant shall lodge it in the Registry of the Privy Counc 
for printing by a printer selected by the Registrar of the Priv 
Council, and at the same time shall lodge the amount of tl 

estimated cost of printing the Record. 

25. Whenever it shall be found that the decision of a matter on appeal is likel 

. . . t0 turn cxclu8ive ly on a question of law, the parties with th 

Special case. sanction of the Registrar of the Privy Council, may submit sue 

question of law to the Judicial Committee in the form of a Sneci- 
Case and print such parts only of the Record as may be necessary for the discussion c 
the same Provided that nothing herein contained shall in any wav prevent the JXi 
Committee from ordering the full discussion of the whole case, if they shall so think fi 
and tba\.. in order to promote such arrangements and simplification of the matter i 
dispute, the said Registrar may call the parties before him, and having heard then 

proceedings ’ ***** t0 4he JudicW Comioittce »• to the nature of th 
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26. The Registrar of the Privy Council shall, as soon as the proof prints of the 

Record are ready, give notice to all parties who have entered an 
Examination of proof Appearance requesting them to attend at the Registry of the 
of Record and striking Privy Council at a time to be named in such notice in order 
off copies. to examine the said proof prints and compare the same with the 

certified Record and shall, for that purpose furnish each of the 
Baid parties with one proof print. After the examination has been completed the Appellant 
shall, without delay, lodge his proof print, duly corrected and (so far as necessary) 
approved by the Respondent, and the Registrar of the Privy Council shall thereupon cause 
the copies of the Record to be struck off from such proof print. 


Number of copies of 
Record for parties. 


27. Each party who has entered an Appearance shall 
be entitled to receive, for his own use, six copies of the 
Record. 


28. Subject to any special direction from the Judicial Committee to the con¬ 
trary, the costs of and incidental to the printing of the Record 
shall form part of the costs of the Appeal, but the costs of and 
incidental to the printing of any document objected to by one 
party, in accordance with R. 18, shall, if such document is 
found on the taxation of costs to be unnecessary or irrelevant, 
be disallowed to, or borne by, the party insisting on including the same in the record. 


How costs of printing 
Record are to be 
borne. 


PETITION OF APPEAL. 


(*>) 


Times within which 2 9. The Appellant shall lodge his Petition of Appeal- 

petition shall be lodged. 

(a) where the Record arrives in England printed, within a period of four months 
from the date of such arrival in the case of Appeals from Courts situate in 
any of the countries or places named in Schedule B hereto, and within a 
period of two months from the same date in the case of Appeals from any 
other Courts; 

where the Record arrives in England written, within a period of one month 
from, but not before, the date of the completion of the printing thereof: 

Provided that nothing in this Rule contained shall preclude the Appellant from lodg¬ 
ing his Petition of Appeal prior to the arrival of the Record, or the completion of the 
printing thereof, if there' are special reasons why, in the opinion of the Registrar of the 
Privy Council, it should be desirable for him to do so. 

30. The Petition of Appeal shall be lodged in the form prescribed by R. 47 here¬ 

inafter contained. It shall recite succinctly and, as far as 
Form of petition. possible, in chronological order, the principal steps in the pro¬ 

ceedings leading up to the Appeal from the commencement 
thereof down to the admission of the Appeal, but shall not contain argumentative matter or 
travel into the merits of the case. 

31. Tho Appellant- shall, after lodging his Petition of Appeal serve a copy thereof 

without delay on the respondent, as soon as the latter has entered 
an Appearance, and shall endorse such copy with the date of 
the lodgment. 

WITHDRAWAL OF APPEAL. 

32 Where an Appellant, who has not lodged his Petition of Appeal, desires to 

withdraw his Appeal he shall give notice in writing to that effect 
Withdrawal of Appeal to the Registrar of the Privy Council, and the said Registrar 
before Petition of Appeal shall, with all convenient speed after the receipt of such notice 
has been lodged. by letter notify the Registrar of the Court appealed from that 

the Appeal has been withdrawn, and the said Appeal shall there¬ 
upon stand dismissed as from the date of the said letter without further Order. 


Service of petition, 
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S3. Where an Appellant, who has lodged his Petition of Appeal, desires to with¬ 
draw his Appeal, he shall present a Petition to that effect to 
Withdrawal of Appeal His Majesty in Council. On the hearing of any such Petition 
after Petition of Appeal a Respondent who has entered an Appearancq in the Appeal shall, 
has been lodged. subject to any agreement between him and the Appellant to the 

contrary, be entitled to apply to the Judicial Committee for his 
costs, but where the Respondent has not entered an Appearance, or having entered an Appear¬ 
ance, consents in writing to the prayer of the Petition, the Petition may, if the Judicial 
Committee think fit, be disposed of in the same way mutatis mutandis as a consent Petition 
under the provisions of R. 56 hereinafter contained. 

NON-PROSECUTION OF APPEAL. 

34. Where an appellant takes no step in prosecution of his appeal within a period 

of four months from the date of the arrival of the Record in 
Dismissal of Appeal England in the case of an Appeal from a Court situate in any 
where Appellant takes no of the countries or places named in Schedule B hereto, or within 
step in prosecution a period of two months from the same date in the case of an 
thereof. Appeal from any other Court the Registrar of the. Privy Council 

shall, with all convenient speed, by letter notify the Registrar 
of the Court appealed from that the Appeal has not been prosecuted, and the Appeal shall 
thereupon stand dismissed for non-prosecution as from the date of the said letter without 
further order, and a copy of the said letter shall be sent by the Registrar of the Privy 
Council to any respondent who has entered an Appearance in the Appeal. 

Dismissal of Appeal 
for non-prosecution after 

Appellant's Appearance 35. Where an Appellant who has entered an Appearance: — 
and before lodgment of 
Petition of Appeal. 

(a) fails to bespeak a copy of a written Record, or of part of a written Record, 

in accordance with, and within the periods prescribed by, R. 22; or 

(b) having bespoken such copy within the periods prescribed by R. 22, fails 

thereafter to proceed with due diligence to take all such further steps as 

may be necessary for the puiposc of completing the printing of the said 
record; or 

(o) fails to lodge his Petition of Appeal within the periods respectively prescribed 
by R. 29; the Registrar of the Privy Council shall call upon the Appellant 
to explain his default, and, if no explanation is offered, or if the explana¬ 
tion offered is, in the opinion of the said Registrar, insufficient, the said 
Registrar shall, with all convenient speed, by letter notify the Registrar of 
the Court appealed from that the Appeal lias not been effectually pro¬ 
secuted, and the Appeal shall thereupon stand dismissed for non-prosecution 
as from the date of the said letter without further order, and a copy of 
the said letter- shall be sent by the Registrar of the Privy Council to all the 
parties who have entered an Appearance in the Appeal. 

36. Where an Appellant, who has lodged his Petition of Appeal, fails thereafter to 

prosecute his appeal with due diligence, the Registrar 
Dismissal of Appeal of the Privy Council shall call upon him to explain his default 
for non-prosecution after and, if no explanation is offered, or if the explanation offered 
lodgment of Petition of is, in the opinion of the said Registrar, insufficient, the said 
Appea1, Registrar shall issue a Summons to the Appellant calling upon 

. _ . . him to show cause before the Judicial Committee at a time to 

be earned in the said Summons why the appeal should not be dismissed for non-prosecution 
Provided that no such Summons shall be issued by the said Registrar before the expiration 
of one year from the date of the arrival of the Record in England. If the Respondent has 
entered an Appearance in the Appeal, the Registrar of the Priw Council shall send him 
a copy of the said Summons, and the Respondent shall be entitled to be heard before the Judi- 
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cial Committee in the matter of the said Summons at the time named and to ask for his 
costs anj such other relief as he may be advised. The Judicial Committee may, after con¬ 
sidering the matter of the said Summons, recommend to His Majesty the dismissal of the 
Appeal for non-prosecution, or give such other directions therein as the justice of the case 
may require. 

Restoring an Appeal 37. An Appellant whose Appeal has been dismissed for 

dismissed for non-prose- non-prosecution may present a Petitaon to His Mapesty in 
cution. Council praying that his Appeal may be restored. 

APPEARANCE BY RESPONDENT. 


38. The Respondent may enter an Appearance at any time between the arrival 

of the Record and the hearing of the Appeal, but if he unduly 
Time within which delays entering an Appearance he shall bear, or be disallowed, 

Respondent may appear, the costs occasioned by such delay, unless the Judicial Committee 

otherwise direct. 


Notice of Appearance 
by Respondent. 

Form of Appearance 
where all the Respon¬ 
dents do not appear. 

Separate Appearances. 

Non-appearing Respon¬ 
dent not entitled to 
receive notices or lodge 
case. 

Procedure on non- 
appearance of Respon¬ 
dent. 


39. The Respondent shall forthwith after entering an 
Appearance give notice thereof to the Appellant, if the latter 
has entered an Appearance. 

40. Where there are two or more respondents, and only 
one, or some of them enter an Appearance, the Appearance 
form shall set out the names of the appearing Respondents. 

41. Two or more Respondents may, at their own risk 
as to costs, enter separate Appearances in the same Appeal. 

42. A Respondent who has not entered an Appearance 
shall not be entitled to receive any notices relating to the 
Appeal from the Registrar of the Privy Council, nor be allowed 
to lodge a case in the Appeal. 

43. Where a Respondent fails to enter an Appearance 
in an Appeal, the following Rules shall, subject to any special 
Order of the Judicial Committee to the contrary, apply:— 


Co) If the non-appearing Respondent was a Respondent at the time when the 
Appeal was admitted, whether by the Order of the Court appealed from or 
by an Order of • IDs Majesty in Council giving the Appellant special leave to 
Appeal, and it appears from the terms of the said Order, or Order in Council, 
or otherwise from the Record, or from a certificate of the Registrar of the 
Court appealed from, that the said non-appearing Respondent has received 
notice, or was otherwise aware, of the Order of the Court appealed from 
admitting the appeal, or of the order of His Majesty in Council giving the 
Appellant special leave to appeal, and has also received notice, or was other¬ 
wise aware, of the despatch of the Record to England, the Appeal may, if 
all other conditions of its being set down are satisfied, be set down ex parte 
as against the said non-appearing Respondent at any time after the expira¬ 
tion of three months from the date of the lodging of the Petition of Appeal. 

(h) If the non-appearing Respondent was made a Respondent by an order of His 
Majesty in Council subsequently to the admission of the Appeal, and it 
appears from the Record, or from a Supplementary Record, or from a Certi¬ 
ficate of the Registrar of the Court appealed from, that the said non- 
appearing respondent has received notice, or was otherwise aware, of any 
intended application to bring him on the Record as a Respondent, the Appeal 
may, if all other conditions of its being set down are satisfied, be set down 
ex parte as against the said non-appearing Respondent at any time after the 
expiration of three months from the date- on which he shall have been 
served with a copy of IDs Majesty’s Order in Council bringing him on the 
Record as a Respondent: 
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Piovided that where it is shown to the satisfaction of the Registrar of the Privy 
Council, ly Affidavit or otherwise, either that an Appellant has made every reasonable 
endeavour to serve a non-appearing Respondent with the notices mentioned in Cls. (a) and 
(b) respsetively and has failed to effect such service, or that it is not the intention of tho 
non-appearing Respondent to enter an Appearance to the Appeal, the Appeal may, without 
further Order in that behalf and at the risk of the Appellant, be proceeded with ex parte 
as against the said non-appearing Respondent. 

44. A Respondent who desires to defend an Appeal in forma pauperis may present 

a Petition to that effect to His Majesty in Council, which 
Respondent defending Petition shall be accompanied by an Affidavit from the peti- 

appeal in forma pauperis. tioner stating that he is not worth £25 in the world except¬ 

ing his wearing apparel and his interest in the subject-matter 

of the appeal. 

PETITIONS GENERALLY. 

45. All petitions for orders or directions as to matters of practice or procedure 

arising after the lodging of the Petition of Appeal and not 
Mode of addressing involving any change in the parties to an Appeal shall be 

petitions. addressed to the Judicial Committee. All other Petitions 

shall be addressed to His Majesty in Council, but a Petition 
which is properly addressed to His Majesty in Council may include, as incidental to the 
relief thereby sought, a prayer for ordeis or directions as to matters of practice or 
procedure.. 


46. Where an Order made by the Judicial Committee does not embody any special 

Orders on petitions terms or includc an J special directions, it shall not be neces- 

which need not be drawn 8ary t0 (lraw U P such order > imless t,ie Committee otherwise 
UD ' direct, but a Note thereof shall bo made by the Registrar of 

the Privy Council. 

47. All Petitions shall consist of paragraphs numbered consecutively and shall bo 

written, typewritten, or lithographed on brief paper with 
Form of Petition and quarter margin and endorsed with the, name of the Court appeal- 
number of copies to be ed from, the full title and Privy Council number of the Appeal 
lodged. to which the Petition relates or the full title of the Petition 

(as the case may be), and the name and address of the London 
Agent (if any) of the petitioner, but need not be signqd, except as provided by R. 3-. 
Unless the Petition is a Consent Petition within the meaning of R. 56 at least five copies 
thereof shall be lodged. 


4P. Where a Petition is expected to be lodged, or has been lodged, which does not 

relate to any pending Appeal of which the Record has been 
Caveat. registered in the Registry of the Privy Council, any person 

claiming a right to appear before the Judicial Committee, on 
the hearing of such Petition may lodge a Caveat in the matter thereof, and shall there¬ 
upon be entitled to receive from the Registrar of the Privy Council notice of the lodging 
of the Petition, if at the time of the lodging of the Caveat such Petition has not yet 
been lodged, and, if and when the Petition has been lodged, to require the Petitioner to 
serve him with a copy of the Petition and to furnish him, at his own expense, with copies 
of any papers lodged by the Petitioner in support of his Petition. The Caveator shall 
forthwith after lodging his Caveat give notice thereof to the Petitioner, if the Petition 
has been lodged. 

49. Where a Petition is lodged in the matter of any pending Appeal of which the 

Record has been registered in the Registry of the Privy Council 
Service of Petition. the petitioner shall serve any party who has entered an \ppcar’ 

ance in the Appeal with a copy of such Petition, and the party 
so served shall thereupon be entitled to require the Petitioner to furnish him at his * 
expense, with copies of any papers lodged by the Petitioner in support of his Petition 0 '™ 

C.P.C.—435 
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6C. A Petition not relating to any appeal of which the Record has been registered 

in the Registry of the Privy Council, and any other Petition 
Verifying Petition by containing allegations of fact which cannot be verified by 
Affidavit. reference to the registered Record or any certificate or duly 

autheuticated statement of the Court appealed from, shall be 
supported by Affidavit. Where the Petitioner prosecutes his Petition in person, the said 
Affidavit shall be sworn by the Petitioner himself and shall state that, to the best of the 
deponent’s: knowledge, information, and belief, tl»e allegations contained in the Petition 
are true. Where the Petitioner is represented by an Agent, the said Affidavit shall be 
sworn by such Agent and shall, besides stating that, to the best of the deponent’s know¬ 
ledge, information, 2 nd belief, the allegations contained in the Petition are true, show 
how the deponent obtained his instructions, and the information enabling him to present 
the Petition. 

51. A Petition for an Order of RevivoT or substitution shall be accompanied by a 

certificate or duly authenticated statement from the Court 
Petition for Order of appealed from showing who, in the opinion of the said Court, 
Revivor or substitution. is the proper person to be substituted, or entered, on the Record 

in place of, or in addition to, a party who has died or under¬ 
gone a change of status. 


Petition disclosing no 
reasonable cause of appeal 
or containing scanda¬ 
lous matter to be 
refused. 


52. The Registrar of the Privy Council may refuse to 
receive a Petition on the grounds that it discloses no reasonable 
cause of appeal, or is frivolous, or contains scandalous matter, 
but the Petitioner may appeal, by way of motion, from such 
refusal to the Judicial Committee. 


Times within which 
set-down petitions shall 
be heard. 


Setting down petition. 53 ‘ As soon as a Petition and all necessary documents 

are lodged the Petition shall thereupon be deemed to be set down. 

54. On each day appointed by the Judicial Committee for the hearing of Petitions 

the Registrar of the Privy Council shall, unless the Committee 
otherwise direct, put in the paper for hearing all such Petitions 
as have been set down provided that, in the absence of special 
circumstances of urgency to bfl shown to the satisfaction of the 

said Registrar, no Petition, if opposed, shall be put in the 
paper for hearing before the expiration of ten clear days 'from the lodging thereof, unless 
the opponent consents to the Petition being put in the paper on an earlier day. 

55. Subject to the provisions of the next following rule, the Registrar of the 
Notice to parties of Privy Council shall, as soon as the Judicial Committee have 

day fixed for hearing appointed a day for the hearing of a Petition, notify all parties 
Petition. concerned by Summons of the day so appointed. 


56. Where the prayer of a Petition is consented to in writing by the opposite 

party, or where a Petition is of a formal and non-contentious 
Procedure where Peti- character, the Judicial Committee, may, if they think fit, make 
tion is consented to or is their Report to His Majesty on such Petition, or make their 
formal. Order thereon, as the case may be, without requiring the attend¬ 

ance of the parties in the council chamber, and the Registrar of 
the Privy Council shall not in any such case issue the summons provided for by the last 
preceding rule, but shall with all convenient speed after the committee have made their 
report or order notify the parties that the report or order has been made and of the date 
and natuie of such report or order. 

67. A petitioner who desires to withdraw his petition shall give notice in writing 

to that effect to the Registrar of the Privy Council. Where 
Withdrawal of Peti- the Petition is opposed, the opponent shall, subject to any 
tion. agreement between the parties to the contrary, be entitled to 

apply to the Judicial Committee for his costs, but where the 
Petition is unopposed, or where, in the case of an opposed Petition, the parties have come 
to an agreement as to the costs of the Petition, the Petition may, if the Judicial Oom- 
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lmttee think fit, be disposed of in the same way mutatis mutandis as a Consent Petition 
under the provisions of the last preceding rule. 

m 

5«. Where a Petitioner unduly delays bringing a Petition to a hearing, the Registrar 

of the Privy Council shall call upon him to explain the delay, 
. Procedure where hear- and if no explanation is offered, or if the explanation offered 

ing of Petition unduly is, in the opinion of th?i said Registrar, insufficient, the said 

dela y ed * Registrar may, after notifying all parties interested by Sum- 

. mons of his intention to do so, put the Petition in the paper 

for hearing on the next following day appointed by the Judicial Committee for the hearing 
of Petit.ons for such directions as the Committee may think fit to give thereon. 

Only one counsel heard 59. At the hearing of a Petition not more than one 

on a side in Petitions. counsel shall be admitted to be heard on a side. 

CASE. 

60 No party to an appeal shall be entitled to be heard by the Judicial Committee 

Ulll ess lie has previously lodged his case in the appeal provided 
Lodging of case. that where a respondent who has entered an appearance does 

u . , n ,, _. . „ not desire t0 lod e e a case in the appeal, he may give the 
Registrar of the Pnvy • Council notice in writing of his intention not to lodge any case 
while reserving his right to address the Judicial Committee on the question of costs. ' 

61. The case may be printed either abroad or in England, and shall in either event 

be printed in accordance with the Rules I to III contained in 
Printing of case. Schedule A hereto, every tenth line thereof being numbered 

m the margin, and shall be signed by at least one of the 
!Tappeal‘In^rson * °' ' he aPI>eal " by the par,y himse “ if he 

Number of prints to be 
lodged. 


62. Each party shall lodge 30 prints of his case 


63. The case shall consist of paragraphs numbered consecutively and shall state, 

as concisely as possible, the circumstances out of which the 
lorm of case. appeal arises, the contentions to be urged by the party lodging 

.. . . t,ie same > 3,1(1 the reasons of appeal. References bv page and 

line to the relevant portions of the record as printed shall, as far as practicable, be printed 

in the margin, and care shall be taken to avoid, as far as possible, the reprinting in the 

case of long extracts from the record. The Taxing Officer, in taxing the costs of the 

appeal, soall, either of his own motion, or at the instance of the opposite party inquire 

into any unnecessary prolixity in the case, and shall disallow the costs occasioned thereby. 

Separate cases by two 64. Two or more respondents may, at their own risk as 

or more respondents. to costs, lodge separate cases in the same appeal. 

Notice of lodgment of 65. Each party shall after lodging his case, forthwith 

case. give notice thereof to the other party. 

66. Subject as hereinafter provided, the party who lodges his case first may, at any 

time after the expiration of three clear davs from the’day on 
Case notice. which he has given the other party the notice prescribed by the 

last preceding Rule, serve such other party, if the latter has not 
in the meantime lodged his case, with a “case notice”, requiring'him to lodge’his case’ 
within one month from the date of the service of the said case notice and informing him 
mat, in default of his so doing, the, appeal will be set down for hearing cx vofte as 
against him and if the other party fails to comply with the said case notice, the party who 
has lodged his case may, at any time after the expiration of the time limited by the said 
case notice for the lodging of the case, lodge an affidavit of service (which) shall set oit 
the terms of the said case (notice), and the appeal shall thereupon if all other ™,TV 
of its being set down are satisfied, be sc, no,In « P ar,e as tta^^X 

provided that no case notice shall be served until after the completion of the 'printing, or 
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R. 57. 
R. 58. 


R. 59. 


R. 60. 


R 61. 


R. 62. 
R. 63. 


R 64. 


R. 65. 


R 66. 
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Case 


App. 


P. C. 
R. 66- 

R. 67 


R. 68 


R. 69. 


R. 70 


R. 71- 


R. 72- 


R. 73. 


R. 74. 


R. 75. 


re-arrangement under R. 12, of the Record, and also that nothing in this Rule contained 
shall preclude the party in default from lodging his case, at his own risk as regards costs 
and otherwise), at any time up to the date of hearing. 

67. Subject to the provisions of R. 43 and of the last preceding, rule, an appeal shall 

be set clown ipso facto as soon as the cases on both sides are 

Setting down Appeal lodged, and the parties shall thereupon exchange cases by hand- 

and exchanging cases. ing one. another, either at the offices of one of the Agents or in 

the Registry of the Privy Council, ten copies of their respective 

.eases. 

BINDING RECORDS, ETC. 1 1 

68. As soon as an appeal is set down, the appellant shall attend at the Registry of 

the Privy Council and obtain ten copies of the record and 
Mode of binding re- cases to be bound for the use of the Judicial Committee at the 

cords, etc., for use of hearing. The copies shall be bound in cloth or in half leather 

Judicial Committee. with paper sides, and six leaves of blauk paper shall be inserted 

before the appellant’s case. The front cover shall bear a 
printed label stating the title and Privy Council number of the appeal, the contents of the 
volume, and the names and addresses of the London Agents. The several documents, indi¬ 
cated by incuts, shall be arranged in the following order: (1) Appellant’s case; (2) Res¬ 
pondent’s case; (3) Record (if in more than one part, showing the separate parts by incuts, 
all parti being paged at the top of the page); (4) Supplemental record (if any); and 
the short title and Privy Council number of the appeal shall also be shown on the back. 

Time, within which 69. The Appellant shall lodge the bouud copies not less 

bound copies shall be than four clear days before the commencement of the Sittings 
lodged. during which the appeal is to be heard. 

HEARING. 

70. The Registrar of the Privy Council shall name a day on or before which Appeals 

must be set down if they are to be entered in the list of busi¬ 
ness for the ensuing sittings. All appeals set down on or 
before the day named shall, subject to any directions from the 
committee or to any agreement between the parties to the con¬ 
trary, be entered in such list of business and shall, subject to 
any directions from thq committee to the contrary, be heard 
in the order in which they are set down. 

71. The Registrar of the Privy Council shall, subject to the provisions of R. 42, 

notify the parties to each appeal by Summons, at the earliest 
possible date, of the day appointed by the Judicial Committee 
for the hearing of the appeal, and the parties shall be iu readi¬ 
ness to be heard on the day so appointed. 

72. At the hearing of an appeal not more than two 
counsel shall be admitted to be heard on a side.- 

73. In Admiralty appeals the Judicial Committee may, 
if they think fit, require the attendance of Nautical assessors. 


Notice of day on or 
before which appeals 
must be set down for en¬ 
suing sittings. 


Notice to parties of 
day fixed for hearing 
appeal. 

Only two counsel heard 
on a side in appeals. 

Nautical assessors. 


JUDGMENT. 

74. Where the Judicial Committee, after hearing an appeal, decide to reserve their 
Notice to parties of judgment thereon, the Registrar of the Privy Council shall in 

day fixed for delivery of due course notify the parties by Summons of the day appointed 
judgment. by the Committee for the delivery of tho judgment. 

COSTS. 

75. All Bills of costs under the orders of the Judicial Committee on appeals, 

Petitions, and other matters, shall be referred to the Registrar 
Taxation of costs. of the Privy Council, or such other person as the Judicial Com¬ 
mittee may appoint, for taxation, and all such taxation shall be 
regulated by the Schedule of Fees sc ; t forth in Schedule C hereto. 
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O-—" 

where taxation delayed 
through the fault of *tho 
party whose costs are to 
be taxed. 


What costs taxed in 76. The Taxation of costs in England shall be limited 

England. to costs incurred in England. 

77. The Registrar of the Privy Council shall, with all convenient speed after the 

Judicial Committee have given their decision as to the costs 
Order to tax. of an appeal, Petition, or other matter, issue to the party to 

" ' _ whom costs have been awarded an order to tax and a notice 

specifying the day and hour appointed by him for taxation. The party receiving such order 
to tax and notice shall, not less than 48 hours before the time appointed for taxation, 
odge his bill of costs (together with all necessary vouchers for disbursements), and serve 
the opposite party with a copy of his bill of costs and of the order to tax and notice. 

■p ?8 ' 0mcer ma y > if he think fit, disallow to any party who fails to lodge 

ower ot taxing Oflicer his bill of costs (together with all necessary vouchers for disburse¬ 
ments) within the time prescribed by the last preceding rule, or 
who in any way delays or impedes a taxation, the charges to 
which such party would otherwise be entitled for drawing his 
bill of costs and attending the taxation. 

7P. Any party aggrieved by a taxation may appeal from the decision of the Taxing 

. Officer to the Judicial Committee. The appeal shall be heard 

of Tavim, nT i0Cm ° n by WBy ° f n,otion ’ and the appealing shall give three clear 

* Cer - dn . vs ’ not * oe of motion to the opposite party, and shall also leave 

a copy of such notice in the Registry of the Privy Council. 

80. The amount allowed by the Taxing Officer on the taxation shall, subject to 
Amount of taxed costs any appeal .from his taxation to the Judicial Committee and 

to be inserted in His subject to any direction from the Committee to the contrary, bo 
Majesty s Order in inserted in His Majesty's Order in Council determining the 
Counci1 * Appeal or Petition. 

81. Where the Judicial Committee directs costs to be taxed on the pauper scale, 

the Taxing Officer shall not allow any fees of counsel, and shall 
Taxation on the pauper only award to the agents out of pocket expanses and a reason* 

8c& l e - able allowance to cover office expenses, such allowance to bo 

taken at about thrce r oighths of the usual professional charges 
in ordinary appeals. Such pauper scale shall apply to and include the application upon 
which leave to appeal in forma pauperis was granted. 

Security to be dealt 82< W,,crc t,,e Appellant- has lodged security for the 

with as* Ilis Majesty's ^spondent's costs of an appeal in the Registry of the Privy 
order in council deter- Coun ? ,I » fie Registrar of the Privy Council shall deal with such 
peal directs. security in accordance with the directions contained in Iiis 

Majesty’s order in council determining the appeal. 

MISCELLANEOUS. 

83. The Judicial Committee may, for sufficient cause shown, excuse the parties from 

Power of Judicial Com- c ? m I dia,,e0 " dt, ‘ an - v of t,l(? requirements of these rules, and may 
mittce to excuse from K ‘ vc Sl,ldl directions in matters of practice and procedure ns 

compliance with rules. t,,e - v sl,al1 considl ’ r j»i»t and expedient. Applications to bo 

. , „ , ,, excused from compliance with the requirements of anv of ti,*™ 

rules sha I be addressed in the first instance to the Registrar of the Privy Council wl o n 
ake the .instructions of the committee thereon and communicate the .^t 71 b T 

returnable before the committee. ' 1 ' * ’ 0 l<e (,t ,notlou 

8-1- Any document lodged in connection with „„ nppenl, petition, „ r „ tllcr milttcr 

.:r*“ - *-• Sc? Vf V - 

v l V. !’ but lt ,he said Registrar is of opinion that an 
1 Pp ,Cat,0n ,or lcavc t0 a,nc »d should be dealt with by the 


mining appeal directs. 


p. c. 

R. 76i 
R. 77- 


R. 78. 


R. 79. 


R. 80. 


R. 81. 


R. 82. 


R. 83. 


R. 84. 
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Miscellaneous 


P. C. 
R. 84. 

R 85. 

R. 86. 

R. 87. 

R. 88. 

Sch. A. 


App. 


committee in open Court, lie may direct the party applying to lodge in the Registry of the 

Privy Council, and to serve the opposite party with, a notice of motion returnable before 
the committee. 

Affidavits may be 85. Affidavits relating to any Appeal, Petition, or other 

sworn before the Regis- matter pending before His Majesty in Council or the Judi- 
trar of the Privy cial Committee may be sworn before the Registrar of the 
Council. Privy Council. 

86. Where a party to an Appeal, Petition, or other matter pending before His 

Majesty in Council changes his Agent, such party, or the new 
Change of Agent. agent, shall forthwith give the Registrar of the Privy Council 

and the outgoing agent notice in writing of the change, and 
shall amend the appearance accordingly. Until such notices are given the former agent 

shall be considered the agent of the party until the Anal conclusion of the appeal, petition, 
or other matter. 

87. Subject to the provisions of any Statute or of any statutory Rule or Order to 
Scope of application of the contrary, these Rules shall apply to all matters falling with- 

ru * es * in the Appellate Jurisdiction of His Majesty in Council. 

Mode of citation and 88 ■ These Rules may be cited as the Judicial Corn- 

date of operation. mittee Rules, 1925, and they shall come into operation on the 

1st day of January, 1926. 


SCHEDULE A. 

Buhs as to 'printing. 

, Records and other proceedings in Appeals or other matters pending before 

is Majesty in Council or the Judicial Committee which are required by the above Rules 
to be printed shall be printed in the form known as demy quarto. 

II. The size of the paper used shall be such that the sheet, when folded and 

trimmed, will be 11 inches in height and 8J inches in width. 

IIT. The type to be used in the text shall be Pica type, but Long Primer shall 

be used in printing accounts, tabular matter, and notes. The number of lines in each page 

of Pica type shall be 47 or thereabouts, and every tenth line shall be numbered in the 
margin. 

IV. Records shall be arranged in two parts in the same volume, where practic¬ 
able, vie .:— 

Pa>rt 7: The pleadings and proceedings, the transcript of the evidence of the wit¬ 
nesses, the judgments, decrees, etc., of the Courts below, down to the Order admitting the 
Appeal. 

Part II: The exhibits and documents. 

V. The Index to Part I shall be in chronological order, and shall be placed at 
the beginning of the volume. 

The Index to Part II shall follow the order of the exhibit mark, and shall be 
placed immediately after the index to Part I. 

VI. Part I shall be arranged strictly in chronological order, i.e. } in the same order 
as the index. 

Part II shall be arranged in the most convenient way for the use of the Judicial 
Committee, as the circumstances of the case require. The documents shall be printed as 
far as suitable in chronological order, mixing plaintiff’s and defendant’s documents together 
when necessary. Each document shall show its exhibit mark, and whether it is a plaintiff’s 
or defendant’s document (unless this is clear from the exhibit mark) and in all cases docu¬ 
ments relating to the same matter, such as 
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(a) a series of correspondence, or 

(b) proceedings in a suit other than the one under appeal, shall be kept together. 
The order in the record df the documents in Part II will probablj be different from the 
order of the Index, and the proper page number of each document shall be inserted in the 
printed index. 

The parties will be responsible for arranging the Record in proper order for the 
Judicial Committee, and in difficult cases Counsel may be asked to settle it. 

VII. The documents in Part I shall be numbered consecutively. 

The documents in Part II shall not be numbered, apart from the exhibit mark. 

Each document shall have a heading which shall consist of the number or 
exhibit mark and the description of the document in the Index, without the date. 

IX. Each document shall have a marginal note which shall be repeated on each 
page over which the document extends, via .:— 


PART I. 

(а) Where the case has been before more than one Court, the short name of the 
Court shall first appear. Where the case has been before only one Court, the name of the 
Court need not appear. 

(б) The marginal note of the document shall then appear consisting of the number 

and description of the document in the Index, with the date, except in the case of oral 
evidence. 


(c) In the case of oral evidence, “plaintiff’s evidence” or “defendant’s 
endence ’ shall appear beneath the name of the Court, and then the marginal note consist¬ 
ing of the number m the Index and the witness’s name with “examination,” “cross- 
examination” or “re-examination” as the case may be. 


PART II. 

The word “Exhibits” shall first appear. 

The marginal note of the exhibit shall then appear consisting of the. exhibit mark 
and the description of the document in the Index, with the date. 


. . ,, f • . Th . e P arties shall agree to the omission of formal and irrelevant documents, 
but the description of the document may appear (both in the index and in the record) if 
desired, with the words “not printed” against it. 

. , . . * W series of documents, such as accounts, rent rolls, inventories, etc., shall 

not, be printed in full, unless Counsel so advise, but the parties shall agree to short extracts 
being printed as specimens. 


XI. In cases where maps sent from abroad are of an inconvenient size or unsuit¬ 
able in character, the appellant shall, in agreement with the respondent, prepare in England, 
from the materials sent from abroad, maps drawn properly to scale and of reasonable size, 
showing, as tar as possible the claims of tl-.e respective parties, in different colours 


P. c. 

Sch. A. 


Sch A, 
Part I. 


Sch. A, 
Part II. 


SCHEDULE B. 

Countries and places referred to m llulc? 22, 29 and 34 


Australia. 

British Honduras. 

British North Borneo. 

Brunei. 

Oylon. 

China. 

Eastern African Dependencies. 
Falkland Islands. 

Federated Malay States, 


Fiji. 

Hong Kong. 

India. 

Mauritius. 

New Zealand. 

Persia. 

Seychelles. 

Somaliland Protectorate. 
Straits Settlements. 


Sch. B. 
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Fees allowed to Agents, etc. 


Apr 


P. C. 
Sell. C, 
Part I. 


• # 


• • 


• • 


• • 


• • 


SCHEDULE C. 

I /'• 

Fees allowed to agents conducting appeals or other matters before the Judicial Committee 
of the Privy Council. |. , . n -- 

(33 1|3 per cent, is added to these fees.) 


Retainer fee 

Drawing appearance or Caveat 

Perusing printed record, for every printed sheet of 8 pages 
Perusing written record, for every 25 folios 
Drawing index per folio 

Drawing marginal notes and headings per folio 
Attending at the Registry to examine proof print of record with certified 
record per day 

Attending at the Registry to examine proof print of record with certified 
record per half day 

Correcting revised print of record per sheet of 8 pages: 

Foreign or Indian cases 

Other cases , 

Instruction for petition or motion, or to oppose 
Instructions for petition of appeal 
Instructions for case 

Drawing petition, motion, case or affidavit per folio 

Copying petition, motion, case or affidavit per folio 

Correcting proof of case per sheet of 8 pages Foreign or Indian cases . 

Other cases 

Drawing and fair copy case notice 

Perusing petition, motion, or affidavit per folio 

Perusing petition of appeal 

Perusing case, per printed sheet of 8 pages 

Instructions for and preparing retainer to counsel 

Instructions to counsel to argue an appeal 

Instructions to counsel to argue a petition or motion 

Instructions to printer 

Attending consultation 

Attending at the council chamber for the hearing of a petition or motion. 

Attending at the council chamber all day on an appeal not called on . 

Attending the hearing of an appeal per day 

Attending a judgment 

Approving draft order 

Attendances generally . 

Attendances on counsel where fee- is 30 guineas or over 
Drawing bill of costs per folio 
Copying bill of costs per (folio 
Attending Taxation of costs of an appeal 

Attending Taxation of costs of a petition or motion 

Sessions Fee for each year or part of a year from the date of appearanc 
(in appeals only) 

Letters, etc. (in petitions) 

Letters, etc. (in appeals) for 1st year 
For each following year 

II 


Council Office fees. 


Entering appearance 
Amending appearance 


£. 

s. 

a. 

0 

13 

4 

0 

5 

0 

1 

1 

0 

0 

6 

8 

0 

2 

0 

0 

0 

6 

3 

3 

0 

1 

11 

6 

1 

1 

0 

0 

10 

6 

0 10 

0 

0 10 

0 

1 

0 

0 

0 

2 

0 

0 

0 

6 

1 

1 

0 

O 10 

6 

0 

10 

0 

0 

2 

0 

1 

1 

0 

1 

1 

0 

0 10 

0 

1 

0 

0 

0 

10 

0 

0 

10 

0 

1 

0 

0 

1 

6 

8 

2 

6 

8 

3 

6 

8 

1 

6 

8 

0 10 

0 

0 

10 

0 

1 

0 

0 

0 

1 

0 

0 

0 

6 

2 

2 

0 

1 

1 

0 

3 

3 

0 

1 

1 

0 

2 

2 

0 

1 

1 

0 

1 

0 

0 


• • 


0 10 0 
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Examining proof print of record with the certified record at the Registry 
(chargeable to appellant only) per day 
Examining proof print of record with the certified record at the Registry 
(chargeable to appellant only) per half day 
Lodging petition of appeal 
Lodging petition for special leave to appeal 
Lodging any other petition or motion 
Lodging case or notice under Rule 60 
Setting down appeal (chargeable, to appellant only) 

Setting down petition for special leave to appeal (chargeable to petitioner 
only) 

Setting down any other petition (chargeable to petitioner only) 

Summons 

Committee report on petition 
Committee report on appeal 

Original order of His Majesty in Council determining an appeal 

Any other original order of His Majesty in Council 

Plain copy of an order of His Majesty in Council 

Original order of the Judicial Committee 

Plain copy of committee order 

Lodging affidavit 

Certificate delivered to parties 

Lodging Caveat 

Subpoena to witnesses 


£. 8. d. 

2 0 0 

10 0 
3 0 0 
2 0 0 

10 0 
2 0 0 

5 0 0 

2 0 0 

10 0 
10 0 
2 0 0 

3 0 0 

5 0 0 

3 0 0 

0 5 0 

2 0 0 

0 5 0 

0 10 0 

0 10 0 

10 0 
0 10 0 


Taxing fee 6<J. for each pound allowed, or a fraction thereof up to £300 and one per 
cent, beyond that sum, calculated at the rate of 5s. for each £25 or, a portion thereof. 


P. c. 

sch. c, 

Part II. 


C.P.C.—436 
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APPENDIX V 

STATEMENT OF OBJECTS AND EE A SONS. 

The Bill is sufficiently explained in the Eeport of the Special Committee printed 

below. 

H. EELE EIOHAEDS. 

Simla, 3rd September, 1907. 

Report of the Special Committee appointed to Consider the amendment of 

the Civil Procedure Code. 

We have the honour to present this report on the proposals to amend the Code of C. P. 
which have been submitted for our consideration by the Government of India and, 
annexed to it, a draft Bill amended by us. A detailed account of the alterations intro¬ 
duced in the Bill will be found in the Notes on clauses which form the second part 

of this Eeport, but we desire by way of preface to make some observations of a general 

character on the defects in the existing law which appear to us to call for reform and 
on the more important of those alterations. 

1. The Code of C. P. of 1882 has been in force for 25 years and the experience of 

those years has shown that the general lines on which it proceeds are sound. The 

matters in which it has proved defective are for the most part matters of detail, and 
they arise, as it seems to us, mainly from the fact that it is impossible to frame a 
fixed and right Code in such a manner as to sufficiently meet the varying needs of an 
area so diversified as that to which the Code applies. In our opinion it is essential 
that there should be some machinery to enable variations to be introduced in procedure 
to meet the different requirements of different localities as well as to enable 
defects to be remedied as they are discovered without resort to the tardy process of 
legislation. We propose to make provision for these purposes by a re-arrangement of 
the Code. We recommend that matters of mere machinery should be relegated to rules 
capable of alteration by each High Court, subject to certain checks, and that those provi¬ 
sions only should be retained in the body of the Code in which some degree of per¬ 
manence and uniformity is desirable. This re-arrangement is in accordance with pre¬ 
cedent and possesses advantages so obvious that it is needless to enlarge upon them. 

2. The objection—and as it appears to us the only objection of substance— 
that can be urged against this proposal is that until the scheme of distribution had 
become familiar to those who have to administer the Act the change may cause some con¬ 
fusion and the familiar numerical references to the present sections will no longer apply. 
We are sensible that some inconvenience must arise from this cause in the first instance, 
but this is but a small disadvantage in comparison with the advantages to be. obtained by 
the change, and we cannot think that any one will seriously contend that such a slight and 
temporary drawback should stand in the way of a reform which appears to us in other 
respects' to be wholly beneficial. 

3. The adoption of this principle has necessarily involved a departure from the 
arrangement of the present Code, but in other respects we have advisedly adhered as closely 
as possible to the existing language, the meaning of which is now well understood by 

Courts and by practitioners. Speaking generally, it may be said that we have only departed 

from the phraseology of the Code where experience has suggested improvements or com¬ 
petent authority has called for some change. We have refrained from altering the wording 
merely because it might be capable of improvement; for in any change, even of a verbal 
character, there is a risk of opening a door to fresh litigation. In the amendments that we 

have introduced we have endeavoured to state general rules of procedure rather than to 

provide in detail for every possible contingency; for we hold it to be a sound view that 
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excessive elaboration of details of procedure tends to cramp tlie actions of the Court and 
in consequence to encourage technicalities. For this reason we have made no attempt to 
embody in the Code a digest of the very numerous decisions on the existing sections: we 
have made amendments to meet case-law only on points on which there is a conflict of autho¬ 
rity. And in this connection we desire to point out that at the present time there is even 
less justification for the enactment of elaborate provisions in regard to procedure than at 
the time when the Code of 1882 was passed. Since then the standard of legal efficiency in 
the mofussil has been materially raised, and the principles of procedure are now so well 
understood that the Courts may be trusted to apply them intelligently in cases for which 
no provision may be made in terms. 

But although we have made the present Code the basis of our draft we have carefully 
examined the Bill settled by the Select Committee in 1903, and we desire to express our 
acknowledgments to that Committee for the store of information it contains, and for the 
materials collected in their Report. 

Apart from the re-arrangement to which reference has been made we have not intro¬ 
duced many changes of a radical character in the Code. 


4. The general- nature of some of the amendments we recommend may be conveniently 
illustrated by a brief examination of the extent to which the various stages of a suit will 
be affected by them. 


A. To begin with it is hoped that the multiplicity of suits will be further curtailed 
by the new provisions'we have inserted to remove limitations which we regard as needless on 
the comprehensiveness of a suit, and by the wider powers of amendment vested in the 
Courts under the Bill. An adequate check is provided by the power of a Court to interfere 
where embarrassment is likely to result. 

Ji. Increased facilities have been given for the service of process to which further 
reference is made in the Notes on Clauses. It is hoped that in the gradual introduction of 
service by post may be found a solution of one of the principal defects in our legal system. 

C. In our opinion it is most necessary that litigants in this country should come to 
trial with all issues clearly defined, and that cases should not be expanded or grounds shifted 
without reference to the true facts. For this purpose we. think that the present system of 
pleadings in the mofussil, which is notoriously lax, should be improved, and we have incor¬ 
porated in the rules an Order on pleadings, which it is hoped will lead to sounder and fairer 
methods of arriving at the real points in dispute. The forms have been revised and we 
hope that they will be brought into more general use in the mofussil. 

We have not been able within the time at our disposal to make these forms, or the 
other forms in the Appendix to Schedule i, complete: but this is a matter of detail which can 
be further considered before the Bill is passed into'law. 

T). It is not possible to secure exp-dition in the disposal of suits, unless the questions 
of fact on which there is a real contest are narrowed down as far as possible. As a step 
towards this, we have incorporated in the rules an Order in which provision is made for the 
admission not only of documents, but also of facts. It must be left to litigants and their 
advisers to make adequate use of this order: but it is hoped that the Courts will encourage 
the use of it, since it certainly affords a means whereby the two principal evils of litigation, 
delay, and expense, can be materially diminished. 


E. We attach much importance to a proper use being made by Courts in the mofussil 
of the procedure prescribed for the first hearing. The Code as it stands makes provision 
for the examination of parties by the Court, and we have altered the language so as to 
compel the production of documents at the first hearing. In our opinion this will act*as a 
substantial check on the fabrication of documentary evidence. 

F. The provisions relating to the hearing of suits do not call for material alteration 
but we have thought it well to provide expressly for the cases where a party dies between 
conclusion of the hearing and delivery of judgment. It would obviously be wrong that such 
an accident should in any way interfere with the disposal of the case, and we have therefore 
inserted a provision to enable judgment to be pronounced notwithstanding the death 
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G. A cliange of importance has been made in regard to decrees. In the first place, 
we Itave inserted an express provision recognizing the distinction between preliminary and 
final decrees. We hope in this way to afford facilities for checking the delay that now 
results from the objectionable practice of leaving for determination in execution questions 
which should be decided by the decree. This change should ensure the more expeditious 
disposal of a class of suits which at present are conspicuous for the delay to which they give 
rise. Another amendment of importance which we have introduced is in regard to mortgage- 
suits. These are very numerous and involve complicated questions of law. Hitherto some 
confusion has been occasioned by the co-existence of the provisions of the Transfer of 
Property Act and of the Code in regard to execution in mortgage-suits. We think that the 
provisions regulating this matter should be dealt with in their entirety in the Code, and we 
have therefore introduced rules in Order XXXIV to give effect to our view. We propose 
that the sections of the Transfer of Property Act affected by this change should be repealed. 
We desire to call the attention of those Provinces to which that Act does not apply to the 
effect of these changes. 

In our opinion it is expedient to give greater assistance to the Courts: in the framing 
of decrees. The importance of this branch of procedure cannot be overrated; it is sur¬ 
rounded by difficulties which are a fruitful source, of error and consequently of litigation. 
We. have amplified the provisions of the Code to meet this defect, and have introduced 
some forms which can be adopted to meet the requirements of individual cases. We think 
that further forms might be added with advantage before the Bill becomes law. 

71. Amongst other matters we have removed limitations which at present exist on 
the power of appointing Receivers, and have conferred a power to appoint Receivers on 
Subordinate Courts. 

5. Execution.—The subject of execution is, perhaps, one of the most difficult 
with which we have had to deal. The present system, in the. mofussil at any rate, tends to 
excessive delay and affords facilities for defeating the claims of creditors. At the same 
time the creditor often has only himself to blame, owing to his own laches in prosecuting 
his rights. In the Presidency Town the same objections cannot be fairly raised; the 
system works well; whilst, in the mofussil, the difficulties arise not so much from the machi¬ 
nery itself, as from the defective manner in which it is worked. One of the most fruitful 
sources of litigation is the setting aside of execution sales, on the ground of irregularity 
in the publication of the sale proclamation. It is notorious that in many of these cases the 
Court’s officer either through negligence or dishonesty has not duly published the procla¬ 
mation, but it is impossible to deal with such cases by any provision in a Code. After a 
most careful consideration of the subject, we have not seen our way to any very drastic 
changes in the present system. We have found ourselves unable to accept the somewhat far- 
l'eaching proposal of tiie Committee of 1902 in relation to the execution of decrees by 
precept: but we are so far in accord with the view expressed by that Committee as to 
have been able to insert in the Bill a clause which enables the Court which passed the 
decree to issue a precept to any other Court to attach property of the judgment-debtor, 
pending execution in the ordinary course. Beyond this we have felt we could not safely go. 

W'-* anticipate that there will be a substantial saving of time, and consequent expense, 
from the provision requiring that mesne profits shall be ascertained by the Court under 
the decree itself, and not as now in execution proceedings. 

Clause 53 has been introduced to settle a long mooted point upon which there is 
much diversity of judicial opinion, as to whether or not questions as to the liability of 
ancestral property in the hands of a son or other descendant to whom' it has come otherwise 
than by descent for the payment of the debt for which the decree was passed, can be 
determined under Cl. 47 of the present Bill, corresponding with S. 244 of the existing Code. 
We think they should be. 

Other amendments deserving notice relate to (1) the power to break open the outer 
door of the judgment-debtor’s dwelling-house; (2) the date from which the purchaser’s 
title accrues; (3) oral application for immediate execution; (4) the discretion of the 
Court in the execution of decrees for the restitution of conjugal rights; (5) the execu¬ 
tion against partnership property; (G) extended facilities for attaching salaries; and 
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(7) powers to decree-holders to carry decrees into effect at the expense of the judgment- 
debtor. 

We regard the changes made in relation to execution as calculated to materially 
assist the judgment-creditor in recovering the fruits of his judgment. 

6. Arbitration.—Two questions of importance have arisen in connection with 
this subject: (1) should any of the sections of the Arbitration Act of 1899 be incor¬ 
porated into the Code; (2) should the right of appeal as now existing, be altered, and if 
so in what direction? We are of opinion that the best course would undoubtedly be to 
eliminate from the Code all the clauses as to arbitration, and insert them in a new and 
comprehensive Arbitration Act. There arc, perhaps, difficulties as to this at present. We 
have determined therefore to leave the Arbitration clauses much as they are in the present 
Code: but we have placed them in a Schedule in the hope that at no distant date they may 
be transferred into a comprehensive Arbitration Act. 

In regard to appeals, some change has been made. Upon this question, adopting 
the view of the Judicial Committee as expressed in Ghulam’s case (I.L.R. 29 Gal. 167) we 
are strongly in favour of finality in cases of arbitration. If rights of appeal be given, 
the disappointed party will take advantage of every such right. To meet the difficulty 
expressed in the case reported in I.L.R. 25 Cal. 141 (which followed many other cases in 
the Calcutta High Court), we have inserted the words “or being otherwise invalid” in 
sub-S. (c) of S. 521 of the present Code. If, therefore, either party considers the award 
is invalid on any ground he can apply to have it set aside. We have thought it right to 
give one appeal from the opinion expressed by the Court on a special case under S. 517, 
and to allow one appeal as from order under Ss. 521, 523 and 526. And having regard 
to the rather wide language of the Judicial Committee in Ghulam’s case, we have further 
thought it advisable to make it clear that an order granting an application either under 
S. 523 cr 526 is not to be deemed a decree within the meaning of the Code; otherwise 
there would be a wider right of appeal from orders under these sections than from a decree 
under S. 522. The other alterations deal with the text, rather than with any question of 
policy or principle. 

7. Suits relating to public matters.—We have inserted a clause to enable actions 
for public nuisances to he brought, with the consent of the Advocate-General, irrespective 
of special damage. It has been represented to us that such a power is needed and we 
concur in that view. 

8. Public charities.—The suggestion has been made on high authority that some 
express reference should be made in the Code to the power of the Court to apply Cy-pres 
doctrine in the settling of schemes. Hut this power would appear to exist already within 
its proper Umits (Mayor of Lyons’ case, L.R. 3 I.A. 32) and we do not think it necessary 
to make express reference to it. 

It has been represented to us by more than one gentleman whose opinion is entitled 
to weight, that the power to enquire into the affairs of public charities should be made 
more extensive. The clause, as it stands, gives sufficient powers to the Courts to direct 
accounts and to frame schemes when once a suit has been instituted, but it is said that 
members of the public interested in any public charity ought to have the means of calling 
for and inspecting accounts without undertaking the burden of a suit, at least in the first 
instance. We are told that revenues derived from charitable trusts arc in some cases very 
largo in amount: that no accounts of their expenditure are ordinarily rendered, and that 
there is good ground for believing that a considerable portion is misspent or squandered 
on useless objects. 

The Hon’ble Dr. Rashbehary Ghosc supports these views and has submitted a 
clause to give effect to them. It is in the following terms: — 

“93-A (1) The Court may also, upon an application by any two or more persons 
having the like interest and having obtained the like consent, direct any trustee of such 
charity to cause to be prepared and tiled in the Court, within such time as may be specified in 
the order, a detailed account of the receipts and disbursements in connection with the trust 
property for a period not exceeding three years next preceding the date of the application. 
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(2) Such accounts, when filed in Court, shall be open to inspection by the public. 

(3) A trustee who fails to comply with any such direction shall be removed if a 

suit for that purpose be instituted, unless he can show good cause for such 
failure. ” 

We have given to the subject our best consideration and desire to reeord our 
sympathy with the motives of the proposers. But we have not inserted the clause in the 
Bill because we think that the question is one of policy on which the public opinion of the 
communities interested should first be obtained. It affects primarily, as we understand, 
the Hindu and, to a less extent, the Muhammadan community. And we should not feel 
justified in recommending an amendment of the law on such a subject as this, unless the 
leaders of those communities were to express their support of the proposal in unequivocal 
terms. If it is eventually decided to adopt the amendment, then we think that the clause 
proposed by Dr. Ghose may be accepted. 

9. Suits by or against firms.—Attention is directed to the new provision in 
regard to suits by or against firms (0. XXX), which will, we hope, prove acceptable to 
the commercial community. 

10. New procedure.—We have given power to provide by Rules for Counterclaims, 
Third Party Procedure, Summary Procedure in suits for debt or liquidated demands, as, for 
instance, rent, or any other definite sum payable under a contract and Originating summons. 
We are of opinion that these forms of proceeding may usefully be adopted in some areas, 
but that this is a matter which should be left for each High Court to decide. 

11. Appeals.—As regards appeals from original decrees we have departed but 
slightly from the existing Code. We have thought it advisable to give legislative sanction 
to the view that no appeal shall lie from a consent decree, or as to costs, except by leave 
of the Court: but the most important change is that incorporated in Clause 97, which 
renders it obligatory upon a party, who considers himself aggrieved by a preliminary decree, 
to appeal from that decree, at the risk of being precluded from disputing its correctness 
on an appeal from the final decree. We feel strongly that this is a most useful provision, as 
tending to that which is so desirable, viz., finality in litigation. 

As regards appeals from appellate decrees the only substantial departure from the 
existing Code is the insertion of Clause 103. Experience has shown the desirability of this 
clause, the effect of which will be to avoid remands, with their consequent delay and expense. 

As regards appeals from orders a comparison of Clause 104 cf the Bill with S. 588 
of the existing Code would support a prima fade inference that the right of appeal from 
orders had been materially curtailed. But this inference is dispelled on looking at sub¬ 
clause (h) of Clause 104 which allows an appeal from any order made under rules from 
which an appeal is expressly allowed by rules. We have gone carefully into the question 
of the cases in which an appeal should be allowed from these orders and our conclusion is 
expressed in the rules themselves. 

12. Rules.—The distribution of the provisions of the Code between the body 
of the Bill and the rules is a matter on which opinions may well differ. The general 
principle on which we have proceeded has been to keep in the body of the Bill those pro¬ 
visions which appear to us to be fundamental and those provisions which confer powers 
operating outside the Province in which the Court is situated. In some cases we have 
adopted the plan of inserting leading provisions in the Bill, stating in general terms the 
powers of the Court, and of leaving, the details to rules; in matters of less importance the 
provisions have been relegated altogether to rubs. The result of this re-arrangement is to 
reduce the Act, as distinct from Schedules, to 155 clauses. The existing order of sequence 
has, speaking generally, been maintained, but the reduced bulk of the Bill has rendered 
it no longer necessary to reproduce the division into Chapters. 

It is proposed to vest the power of making Rules in High Courts, subject to the 
control of Local Governments (or, in the case of the Calcutta High Court, of the Govern¬ 
ment of India), but we think it most desirable that in exercising this power the Courts 
should have the advice of representatives of the various branches of the legal profession, 
and we have accordingly provided that, in the case of Chartered High Courts and of 
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fehief Courts, Rules shall only be made after those Courts have taken the opinion of a 
Rule Committee on which there will be representatives of the Bar, of Vakeels or Pleaders 
anxl. in, Presidency-towns, of Attorneys. In the case of other High Courts power has 
been given to establish such Rule Committees as the Governor-Geueral in Council may 
determine.. It is believed that Standing Committees of this kind will be of great value. 
We have thought it better to require the same sanction as is required by the Indian 
High Courts Act of 1861, in order that the rule-making power should correspond with the 
power conferred under that Act; but we are of opinion that, in the interest of uniformity, 
it is expedient that all amendments of Rules should be communicated to the Govern¬ 
ment of India and to other High Courts before sanction is given to them. This, we 
understand, can be effected by executive order. ’ 

If our proposal is adopted, it will probably be useful to publish annually in every 
Province some manual corresponding to the English “Annual Practice’» containing:— 

(1) the Act; 

(2) all rules of procedure made under it or under other Acts in the Province; 

*■ (3) notes of decisions on the Act and Rules. 


13. We are sensible that there may be defects and flaws in the Bill which we 
append to this Report. The subject is complicated and technical and the time at our 
disposal has been limited. We do not doubt therefore that much improvement may be 
made in the BUI before it is final., passed into law. But in our opinion it is framed 
on the nglit lines. We believe for the reasons we have stated that in any reform of 
Civil Procedure it is essential to introduce some elasticity; to give wider powers of 
control to the High Courts, and to invest them with a larger’ diserftion Tn regar d to the 
eonduet of cases which come before them. Mr. Dikshit, Subordinate Judge from Bombay 
ms been present throughout onr deliberations, and we take this opportunity of acknow-’ 
gnig the help we have derived from his experience of the working of the Cndp in 
lie mofussil We desire also to record our acknowledgments of the Zil ot Mr La v 

entire 6 satisfaction 6 Pa '^ Wh ° I— work to our’ 


Simla, August 31 at, 1907. 


(Signed) II. ERLE RICHARDS 
( „ ) FRANCIS MACLEAN. 

( „ ) LAWRENCE JENKINS 

( „ ) S. ISMAY. • * 

( ,, ) RASHBEHARY GHOSE. 


NOTES ON CLAUSES. 

A.—CLAUSES OF BILL. 

Preliminary. 

nZ'ec 2 ^! h6 m efi, ; itl0,,S h ,“?, *T rearra "K e ' 1 l» alphabetical order. 

that by ret^e t.TE"5,?t of' fact 

main adhered to the existing definition ^ but they lmvo^nrfiT .?°™ nuttce hav0 in the 
this has involved a slight recasting of thn l ' L modified it in two respects, and 

permitting an appeal from an adjudication "f! 1 *!® 6 * ' c P rn,ci Pal modification aims at 

parties, though 1?’doe, Tot comply7'"', ’V?" ' ,le ' igh,S ° J th ° 

Committee describe as a preliminary decree! Sueh an adjudication the 

The explanation is intended to make it rlp-n- 

and partly preliminary. Thus a decree for the recovery ll”? b ° fl " aI 
property and for mesne profits would! be of this mixed character. immovable 

The word “within” has been substituted for “mentioned or referred to in” with o 

new to bringing within the definition of decree orders against sureties (see Cl 142? 

and orders as to Court-fees in pauper suits (see 0. XXXIII, R. 13) and thus nrmni- 

for appeals therefrom. ' tllus P r0vi ding 
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The only other modification is for the purpose of excluding a right of appeal 
from an order of dismissal for default. 

T.egal representative .—We have inserted a definition of “legal representative’’— 
an expression which lias been variously interpreted by the High Courts as would appear 
from the reported cases which are not easily reconcilable with one another. See 8 C. ¥. 
N. 843, in which almost all the earlier cases are reviewed. 

The Committee trust that the definition which has been added by them will set at 
rest what owing to the absence of any such definition from the present Code is a some¬ 
what debatable point. 

Mtsne profits .—The Committee have altered the definition of “mesne profits” sc 
as to exclude from the calculation any increased rents and profits due to improvements 
made bv the person in wrongful possession for which he cannot at present claim compen¬ 
sation from the rightful owner either by way of mitigation of damages or otherwise. 

Clause 4.—The clause as drafted will, it is believed, effect all the savings covered 
by S. 4 of the Code. The concluding paragraph of that section is believed to be 
obsolete and has accordingly not been reproduced. On this point the opinions of Local 
Governments are invited. 

Clause 6.—In view of the extended scope of Cl. 4 the reproduction of Ss. 6 and 7 
(except as to the final paragraph of S. 6) docs not appear to be necessary. 

The words “or proceedings in suits” have been introduced in this clause to 
negative the view that a Court to which a decree is sent for execution has jurisdiction 
to execute the decree though the amount exceeds the limits of the pecuniary jurisdiction 

of the Court, a point on which there is a conflict of opinion. (I. L. R. 17 Mad. 309: 

I. U. R. 16 Cal. 465, 457.) 

Clause 7.—The provisions as to Provincial Small Cause Courts have been re¬ 

arrange! in what is hoped is a more convenient form. 

PART I.— Suits in General. 

The provisions contained in S. 10 of the Code were first enacted by Act XI of 
1836 and w’ere reproduced in the Code of 1859 and in subsequent Codes. In the opinion 
of the Committee their retention is no longer necessary and they have been omitted. 

Clause 11 .—Res judicata .—It is not possible to make a complete exposition of a 
subject so complex as that of res judicata within the limits of a section of an Act and 
the Committee think it better to re-enact S. 13 as it stands in the Code with such modifi¬ 
cations only as experience has shown to be necessary. 

The Committee recognize that a proceeding does not come within the language 

of that section; but they think it better not to deal with this point in express 
terms for the reason that the applicability of the doctrine of res judicata to certain 
proceedings is not open to doubt, and they foresee that any express reference to proceed¬ 
ings in a crystallised definition might only lead to difficulties (L. R. 11 I. A. 37 and 
I. L. R. 29 Cal. 707). 

The word “another” has been substituted for “former” as being more in con¬ 
formity with Indian decisions. 

Explanation I is new and is intended to affirm the view that the competence of the 
jurisdiction of a Court does not depend on the right of appeal from its decision. 

Explanation VI .—The inclusion of public rights is to give due effect to suits relating 
to public nuisance (Cl. 91). 

Clause 12.—This clause is new and is necessitated by the transfer of certain of 
the provisions of the existing Code to Rules. 

Clause 13.—The provisions as to foreign judgment have been re-arranged and as 
it is hoped stated more clearly. ..... 
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Section 14.—The last paragraph has been emitted. It appears to the Committee 
that it is not possible to maintain this distinction in the case of all Asiatic Courts. The 
Courts pf Japan for instance are entitled to be treated on the same footing as European 
Courts. They know of no satisfactory distinction which could be drawn so as to give 
effect to the intention of the existing provisions; and they recommend that the paragraph 
should be omitted and that Courts should rely on the powers given by Cl. 13. 

Place of suing. —The provisions under this heading have been collected and 
re-arranged. 

Clause 16 (a).—The insertion of the words “with or without rent or profits” 
is intended to remove any difficulty there may be where the defendant does not reside 
within the local limits of the Court within whose jurisdiction the property is situate. 

Clause 18.—The Committee have added words to this clause in order still further 
to restrict the taking of technical objections as to jurisdiction. 

Clause 20.—The Committee have omitted Explanation III of S. 17, which has 
become unnecessary owing to the addition made to sub-Cl. (o) of the words “ wholly or 
in part” in reference to the cause of action. 

Clause 24.—The words “at any stage” have been added to remove the difficulty 
•created by the view that a suit cannot be transferred after the hearing has once com¬ 
menced, as to which there is a conflict of decision. 

Clauses 26-35.—The provisions in Chapter III to XVIII of tho present Code have 
been in the main relegated to rules, but such general provisions as are believed to be 
essential have been preserved in Cls. 26 to 35. 

Clause 32.—The Committee have omitted the last paragraph of S. 136 of the Code 
as they think unnecessary to impose penal consequences for a default of the class indicated. 

PART II.— Execution. 


Clauses 36-74.—The bulk of the provisions as to execution will be found in the 
Rules, but the main provisions as to the Courts by which decrees may be executed, the 
questions to be determined by Courts executing decrees the limit of time for execution, 
transferees and legal representatives, procedure in execution, arrest and attachment, the 
relegation to Collectors of power to execute certain decrees, the distribution of assets 
and resistance to execution have been retained in the body of the Bill. 

Clause 46— Precept .—Though a system of execution based on precepts is in the 
•opinion of the Committee open to grave objection, they think the idea may be utilized 
for the purpose of enabling a decree-holder to obtain an interim attachment where there 
is ground to apprehend that lie may otherwise be deprived of the fruits of his decree. 
They have for this purpose introduced Cl. 46 into the Bill. They think it expedient to 
fix a time limit for the continuance of this interim attachment, but at the same time 
they have empowered the Court to extend the period to meet the exigencies of particular 
cases. 


Afler careful consideration they have come to the conclusion that notwithstanding 
attachment under a precept, re-attachment on the ordinary application for execution will 
still be necessary. Though at first sight it may appear a better course to provide that 
re-attachment shall not be necessary when the issue of a precept is followed by ihe 
ordinary application for execution, after careful consideration they have come to the 
conclusion that it will be safer to require re-attachment, having regarded to the agency 
by which execution is carried into effect. 3 

Cause 47.—The Committee have omitted sub-C’ls. (a) and (b) of S. 244 of the 
existing Code because they are strongly of opinion that questions regarding the amount 
of any mesne profits or interest should be determined by the decree and not in execution 

If this view is accepted it will be possible to exercise an effective control over the action 

taken by Subordinate Courts in dealing with such matters. 

C.P.C.—437 ; 
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: ::; ‘T1jo Committee have redrafted sub-Cl. (3) and made it compulsory on the Court 
to - detenhine questions arising as to representatives of parties. In their opinion- it is 
inexpedient that separate suits should be instituted for the decision of such questions. 1 
The delay and expense involved are often very great and result in the needless protraction 
of litigation. ' •» - - ,v ‘ l 

• % ** " I * - 4* \ 9 , I f 1 ff* > 

The explanation is intended to put an end to a conflict of judicial decision. 

-i '■! "i .1 • ■' : • 

Section 257 -A. —The Committee think that S. 257-^4 may be omitted, with 
advantage. It was first enacted by Act XII of 1879 with a view to protect the interests 
of judgmeiit-debtors against the exercise of undue pressure by decree-holders. The section 
has given rise to conflicting decisions, and as interpreted by the majority of the High 
Courts is found in practice to be of little service to judgment-debtors. Moreover, S. 16 
pf the Indian Contract Act as amended appears to the Committee to afford adequate 
protection where it is required. • • . . '. , 


Clause 51.-r-This clause states generally the powers of the Court in regard to 
execution leaving the details to be determined .by rules.- It will be observed that, the 
power to direct immediate execution is no longer restricted to one class of suits but 
that it is now general in terms. Any limitation that may be found necessary will be 
imposed by. rules. . • • ' ..... 


» k*'| *• "• • • • 

Clause 53.—Has been added by the Committee in order to set at rest a question on 
which the High Courts are divided in opinion. It is true that where a son or grandson 
takes any ancestral property by survivorship he is bound to pay out of such property all 
debts of his ancestor not incurred for immoral or illegal purposes; but whether the creditor 
can follow the property in the hand of the son or grandson’ in execution is a debatable point 
under tlje Code. The question is merely one of procedure, and the Committee have come 
to the conclusion that any controversy between the parties with regard to the liability of 
the son or grandson to pay the debts of his ancestor should be determined in execution, 
it being open to them to raise any objection or defence in such proceedings which they 
might have raised in a separate suit instituted by the creditor, the elause in question not 
imposing, upon them a greater liability than that imposed by the Hindu law. 

Clause 55 (1), second proviso .—The object of this’ proviso is to prevent vexatious 
forms of resistance to execution which constantly obstruct decree-holders in the execution 
of their decrees. 

s _ .1 

Clause 55 (2).—The sub-clause is intended to cover the case of certain 
persons or classes of persons whose summary arrest might, as in the case of railway 
servants, be attended with danger or inconvenience to the public. 

Clause 61.—The Committee have reproduced this Clause from the former Bill 
(Cl. 269-B) in accordance with what they understand to be the wishes of the Government. 
But the conditions should in their opinion be so modified as to relieve the Courts from 
fixing the portion to be released from attachment. 

To impose this duty on the Courts would materially increase their work in a matter 
in regard to which they are not in a position to form the best opinion and would probably 
result in an undesirable lack of uniformity. 


Clause 62.—The Committee have inserted a new provision to authorize the breaking 

open of the outer door of a judgment-debtor’s house. They do not think that it would be 

safe to extend the operation of this provision to the house of a stranger. 

■ Section 288.—This section of the present Code first appears in the Code of 1877. 
It was not suggested by any decided case and thg only explanation offered by the Select 

Committee, by whom it was introduced, is as follows:— 

• * • 

“We think that the proclamation of execution sales should state the incumbrances 

(if any) to which the interest about to be sold is liable, and we have provided that no 

Judge, etc., shall be answerable for error in the proclamation, unless it has been com¬ 
mitted dishonestly.” * : 
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‘ ' nn * y^.. J . § • ; . . f | .... 

The Committee are of opinion that, having regard to the provisions of Act XVIII 
of' 1856, the section may 1 safely be omitted. ' • 

<la* "• •••:• ‘ . . i '• •» ■ . 

, .Clause 64. : —An explanation has been added to make it clear that claims within the 
protection of this clause include claims for rateable distribution of assets. ... . 

*• ‘ i Clause 69 .—The provisions as to Collectors have been placed in a separate schedule. 
They deal with a special matter and are not of general application. 

on -}* * t ‘ ■ • .. . 

Clause 73. —The Committee have slightly altered the wording of this clause in order 
to bring it into line with the Transfer of Property Act, 1882, S. 96. ' ‘' 

PART III. — Incidental Proceedings. 

The general powers of Courts in regard to commissions have been summarised in 
01. 75 and the detailed provision will be found in the First Schedule. ’ 

PART IV. — Suits in particular cases. 


The bulk of the corresponding part of the present Oode will be found in the rules. 
The provisions as to suits by aliens, etc., have been retained in the Bill and a few 
only of the provisions relating to suits by or against the Government. There is a general 
clause defining the nature of interpleader suits. 

Clause 81. The Committee think that the same measure of protection should be 
afforded to the defendant where Government undertakes the defence as where the 
Government makes no application for the purpose, and it appears to the Committee that 
the proper protection should be that the defendant should be exempt from mesne arrest 
and his property from mesne attachment. They therefore propose to strike out the proviso 
from Cl. 269 and to alter sub-Cl. (a) of Cl. 270 so as to give effect to this. 

Clause 86' (2).—The Committee have inserted words in this sub-clause to make it 
clear that the decision of the Government is final and not open to question by the Court. 
A doubt had been raised on the point. 

PART V.—Special Proceedings. 

Arbitration and suits relating to pubic matters have been discussed in the former 
part of this Report. 

Clause 92 ( Public Charities). —As a doubt has been expressed in at least one reported 
decision whether S. 539 is or is not mandatory, the Committee have thought it desirable in 
order to settle this question, to introduce sub-Cl. (2). ’ 

PART VI.— Supplemental Proceedings . 

Here again a leading provision has been retained in the Bill, and the details of proce¬ 
dure have been relegated to rules. * 


PART VII.—Appeals. 

Clause 97 —The Committee have inserted an express provision to compel litigants to 
appeal from preliminary decrees, and liave estopped them, on tlieir failure to do so from 
raising objections to such decrees in appeals from final decrees. On this point they’accept 
the unanimous opinion of the Calcutta High Court. They think it unreasonable "hat 
parties should allow proceedings to be carried on to their final stage and large costs to be 
incurred if they intend to rely upon objections which could be taken at an efrlier stage 

Clause 99.“The Committee have extended this clause in order to give the Courts a 
larger discretion m deabng with irregularities in proceedings, and they have inscr ed 
express words to meet the point decided in I.L.B. 26 Bom 259 and I.L.R. 27 Mad 
and in a recent decision of the Calcutta High Court. Macl 

Clause 100.—The Committee have struck out the word “specified” in tho • 

“specified law or usage,” as being in their opinion redundant. expression 

Clause 105.—Though the remarks of the Privy Council in Moheihur 

Ben ga , Government (7 Moo. I.A. 283) are wide enough embrace an appTaf Jem a^ 
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•order of remand, the Committee think.-tho^e orders were probably , not 4 jj# (; $jpir .Lordships’ 
contemplation when they condemned the view that a failure to app^aL,fr^>m an interlocutory 
■order should deprive the person aggrieved of his right to object to such order when sub¬ 
sequently appealing from the de'cree. And the 'Committee think thfertT'are; gOo'd'reasons on 
the score cf delay and expense for treating an appeal from an ordet of‘remand as a special 
.case and precluding an appellant from taking, on an appeal from .decree, any objection 
that might have been urged by way of appeal from an order of remand. . 

The Committee have deleted the word “such” to remove a difficulty it creates (10 

Moo I.A. 340, 413: 12 Moo. I.A. 157. • 


PART VIII.:— Reference, Review and Revision. 

These provisions are not substantially altered. They are summarised in this Part and 
the details are in rules. • » ’ .i : ' ; 

PART IX.— Chartered High Courts. 

Is not materially altered. . 

PART X.— Rules. * • 

See observations in the former Part of this Report. 

• • # I 

PART XI.— Miscellaneous. 

The Committee have omitted S. 646 as they see no reason specially to differentiate 
the case of a Registrar, and it is believed that in practice no use is made of the section. 

Clause 137.—The Committee have inserted the words “or other person’’ after the 
word “officer” in sub-Cl. (&) in order to give the High Court power to relieve the officers 
•of the Courts of the work of administering affidavits in cases in which it may be necessary 
to do so It has been represented to them by the Calcutta High Court that this relief is 
much required. • . . 

Clause 140.—The terms of S. 583 of the Code do not justify the practice founded 
■on it, and the Committee have therefore recast the section so as to bring it into closer 
conformity with that practice. . • 

Clauses 145 and 148 to 150 are new. They are intended to enlarge the discretion 
of Courts. 

B.—RULES. 

The Committee think that the division of the rules into orders will be found con¬ 
venient for the purposes of citation and reference. 

Under Cl. 35 the Court has full power to apportion costs. The Committee under¬ 
stand that in practice the provision of S. 26 is not operative in the mufassil, and that part 
•of the section which related to costs has not therefore been reproduced. 

O. 7, Ii. 3 (5- 28).—The Committee realize that the words “in respect of the 
same matter” in R, 3 have given rise to great difficulty, and they think it advisable to 
follow the wording of the English rule and to omit them. 

O. I, Hr. 5 and 7.—The Committee thought that it was desirable to add O. XVI, 
Rr. 5 aud 7, of the English rules. 

0. Ill, H. 2 (5. 37).—The provisions of existing Codes which are represented by 
this clause are in somewhat different terms and are limited to persons holding general 

powers-of-attorney within certain local limits. The Committee think it unnecessary to pre¬ 
serve these limitations and have made the sub-clause general. It follows that the present 

Ol. 37 (h) becomes unnecessary. It is included in sub-Cl. (a). 

The. last paragraph of S. 37 has been omitted as no longer necessary. 

O. Ill, H. 4 ( S . 39) .—The Committee are uncertain whether it is necessary to 'make 
a reference to the Court of the Judicial Commissioner of Sindh. The point is one for the 
Government of Bombay. ‘ . . • 
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They also suggest in ttie alternative that the privilege now enjoyed by all advocates 
cKtOffled i& GtiarteVed • (High Courts shall be extended to those Advocates enrolled in non- 
C&artered High Courts who are members of the English or Irish; bar or of the Faculty of‘ 
Advocates in Scotland,; • . *. t t .. 

r • • X , , •- * , r ■ » . 

' y -—Institution 6f suits .-^The greater part of the existing provision op this 

Object "will he found in the order on pleadings. 

a ' 9‘ .*?•—The Committee have added a few rules-relating to pleadings based upon 
t£e system of pleading introduced by the. Judicature Acts in England which is generally- 
admitted to be the best form of pleading in civil suits. Iu this country outside the Pre¬ 
sidency town the pleadings are seldom artistically drawn. They are neither concise nor pre¬ 
cise hut contain vague and general statements from which it is difficult to ascertain defi¬ 
nitely. the real question in controversy between the parties. The sole object of pleadings 
is thus frequently defeated, the issue, is enlarged, the trial is delayed and much unnecessary 
expense is incurred by the parties who are- also liable to be taken by surprise. They have 
further provided that the forms in the Schedule shall when applicable be used for all plead¬ 
ings, and when they ape not applicable, forms of the like character shall be used. The 
rules prescribed by' us will not prevent the pleader from exercising his discretion; for the 
amount of detail must necessarily vary with the nature of each suit. It is however made 
clear that there must be particularity sufficient to appraise the Court and the other party 
of the exact nature of the questions to be tried. r 7 

T,1 ° Committee have also given a party who considers that his opponents pleading 
does not give him the information to which he is entitled, the right to apply for further 
particulars so as to enable him to know what case he has to meet at the trial. 

J I » . 1 • • ••• 

They have, however, endeavoured to modify the rigour of the rules by providing in 

accordance with- 8 . .55 of the Indian Evidence Act that the Court may, notwithstanding 

the absence of any specific denial, require any fact to be proved by the party who relies upon 
it • 

•» , • • • « ■ • 

■ . °- {X.T-rS. 104 originally formed part of S. 60 of Act, VIII of 1800, and in com¬ 
bination with the rest of that section it was appropriate. As a separate section, however 
it is misleading, and it certainly is not now required in view of the provisions for 
service on a defendant residing out of British India and for proceeding with a suit 
ex parte when a defendant docs not appear. Its retention would involve a diversity of 
procedure which the Committee think undesirable (See I.L.R. 23 All.-99). 

O. IX, It. 13.—The Committee have inserted words to make it clear that a decree 
can only be set aside in favour of a defendant against whom the decree has been passed 
err parte. There is some conflict of judicial authority upon this point, and the Committee 
think that the matter should be set at rest in this sense. 

' O. XI—Interrogatories — 1 The provisions in the Code as to discovery are based on the 
rules of English procedure in force at the time when it was passed. Since then the English 
procedure has been amended and is now contained in 0.‘XXXI. This order ! has iu effect 
been adopted in the rules'regulating the procedure on the original side of the High Courts 
of Calcutta and Bombay and has it is believed, been found to work satisfactorily in practice. 

On the other hand, in Mufassil Courts little use has yet been made of the machinery 
of discovery and the Committee therefore think the rules of the Calcutta and Bombay High 
Courts on then- origina 1 rides may be safely adopted without risk of disturbing a procedure 
with which the MufaswlCourts have become familiarized. s .... 

This will secure uniformity of practice and also, the advantage of the comments 
on. the. rules prescribed by the English decisions. i commentary 


0. XIII .—Admissions. The Committee think the practice of admissions may with 
advantage be extended to facts as w*Jl ,as (;? documents- 

• • • , % 

The procedure is not compulsory, but-its adoption would result in cheapening and 
expediting litigation, and it is hoped that its use will be encouraged by the Court*,. 
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0. XIV , 6 (S. 150).—There does not seem to be any real conflict-a$ to whether 
an appeal lies, though at first sight it might appear otherwise. - It has therefore befth 
considered unnecessary to provide expressly for an appeal.- ! : 

• a • * • 

0. XX, R. 11 ( S . 210).—'The Committee have added words to sub-R. (1) of’ this - 
rule iiS order to override the ruling of the Bombay High Court in the case of Raghu Qovind 
Paramjpe v. Dipchand (I.L.R. 4 Bom. 96), as the practice inculcated by that ruling seeipa, 

to prevail only in the Presidency of Bombay and not in the rest of India. 

* , • *> 

O. XX, R. 14 ( S . 214).—These amendments are based on the rulings contained ,in, 
the decisions of the High Court of Allahabad at I.L.R. 6 All. 370, 455, and I.L.R, 11, 
All. 164. : ' 

: • i f I < 

Having regard to the opinion expressed in I.L.R. 24 Mad at page 463, we havei 
thought it right to make it clear that title vests without an instrument of transfer. To' 
require a transfer now might throw a■ cloud over numberless titles which rest on the assump-. 
tion sanctioned by long practice that no instrument of transfer was necessary. 

0. XX, R. 18 ( S. 216).—The Committee have introduced 'an amendment to giye| 
effect to the view that appeals from decrees relating to set-cff should lie to the Courts to 
which appeals in respect of the original claim would lie. . 

O. XXI, R. 2.—The Committee have omitted certain words from the last paragraph 
of S. 258. of the Code in order to make it clear that the Court cannot recognise a payment, 
or adjustment which has not been certified for any purpose whatsoever. It follows that 
an uncertified payment or adjustment cannot operate to prolong the period of limitation for 
applying for execution under the Limitation Act. » 

O. XXI, R. 3.—The Committee have inserted this rule to provide for cases, which 
they are told are not uncommon, of an estate being situated within the jurisdiction of 
two or more Courts. There are decisions on this point, but they are not harmonious, ana 
the Committee think it well to determine the law definitely. 

O. XXI, 11 ( S . 256).—The Committee have omitted the limitation imposed under 
existing Code on oral applications for immediate execution. They see no reason why this 
limitation should be preserved. 

O. XXI, R. 11 (e).—The Committee have not given effect to the suggestion that 
this should be ’limited to payments and adjustments which the creditor executing the decree, 
is bound by law to recognize, as this would remove a valuable incentive to state truly, 
what payments have been made (see I. L. R. 20 Bom. 288). 

O. XXI, R. 20.—The Committee have omitted the words “or his or their representa- 
tives ’ \ This will be covered by the general clause. 

q XXI, R. 23 (4) explanation and illustration (d), (8. 246).—This addendum 
has been introduced in accordance with the views of the Calcutta and Allahabad High 
Courts as expressed in the cases of Eury Doyal Guho v. Din UoyoK Guho, (I. L. R. 9 ; 
Cal. 479) and Ram Sukh Doss v. Tota Ram (I. L. R. 14 All. 339). 

O. XXI, R. 26 (S. 248).—The Committee have omitted the reference to a decree 

passed on appeal, for that is ordinarily the decree to be executed [Kristo Kinkur Roy v* 
Rajah Burrodacavmt Roy (14 Moo. I. A. 465) and Muhammad Salaiman Khan v. Muham¬ 
mad Yar Khan, (I. L. R. 11 All. 267)]. . , 

O. XXI, R. 32 (5. 260).—The Committee have omitted in this rule all reference 

to a decree for the recovery of a wife, for there can . be no such decree, under 
the law, as a wife cannot be treated as a chattel to be delivered over to the husband. 
Where any third person prevents the wife from returning to her husband, the latter .may 
obtain an injunction against him which may be enforced in case of disobedience either by 
the imprisonment of the defendant, or by i the attachment of his property, or by both. 

O. XXI , R. 34.—Section 261 has beeii recast so as to bring it into conformity with 
the chronological order pf events, and a provision : lias been .added to meet the requirements 
of the Indian Registration Act. , . . , . ; ... ].•.;• ., .. i. : .n . • 
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t 0. XXI, Rr. , 44 and 45.—t-These; provisions were inserted in Bill No. II with the 
approval of the Government of India, and the Committee. have therefore Teproduced: 
them in the present edition of the Bill, . : 


0. XXI , It. 56.—The purpose of this rule is to put an end to doubts whieh from 
time to time, have arisen as to the continuance of an attachment by reason of the practice 
of “striking off proceedings” or “removing proceedings from the file” for which there 
is no justification in the Code. 


O. XXI, R. 57 (S . 278). Though the execution of mortgage decree is expressly incor¬ 
porated in the Code, the Committee still think that claims and objections arising out 
of. the execution of such decrees should not be the subject of summary procedure under 
this and the following rules but should be determined in the ordinary course. 

This does not imply that the procedure under the latter rules as to resistance to 
possession or dispossession does not apply. / • 

O. XXI, R. 76.—In Rr. 76 and 83 express reference has been made to a re-sale so 
as to make it clear that the default mentioned in those rules will attract the consequence 
indicated in R. 70. In this connection reference may be made to I. L. R. 7 Cal.'337. 


. 0. XXI, R. 85.- The Committee have altered this rule in order to prevent its being 

obligatory on the Court to forfeit the deposit in every case. The rule as it stands at 
present has caused hardship in certain circumstances, vide the case of Sambasiva Avyar 
v. Vydirmda Sami (I. L. R. 25 Mad. 535). 

O. XXI, R. 88 ( S . 310-.4). Words have been added so to make it clear that a 
purchaser acqmring a title before the sale in execution can claim the benefit of the rule. 
In other respects the Committee consider it advisable to adhere to the wording of the section. 

The proposal that the sale should be set aside on payment of the purchase-money 

instead of the amount specified in the proclamation is, in their opinion, fraught with danger: 

it would be obviously useless unless subsequent protection were given to the property, and 

such protection might lead to collusion, which would be most prejudicial to the decree- 
holder. 

0. XXI, R. 89.—The Committee have: struck out the provisions as to irregularity 
in attaching the property, as such irregularity obviously cannot affect the price. 

. They have introduced the words “rateable distribution of assets** to clear up a 
doubt which has been the subject of discussion in several cases. 


They have altered the language of the proviso in order to meet the doubts which 
have been , raised as to the evidence upon which the Court can act \TasadduTc Rasul Kluin 
v. Aliamad Husain (I. L. R. 21 Cal. 66)]. 

0. XXI, R: 91.—The Committee think it proper to retain the provisions of the 
Code, which make it necessary for the Court to confirm the sale in each case. 

^ XXI, R. 92 (S'. 316).—The Committee have added words at the commencement 
of the clause In substitution of the last paragraph of the section which thus becomes 
unnecessary.' 

* • • • • 

0. XXI, R. 95 (S. 316).—The Committee have preserved the limitation of three 
years from the date of the certificate as suggested by the Select Committee in Bill No II 
This clears up a doubt as to the time from which limitation begins to run which has 

J>een discussed on more than one occasion. ’ 

• 9 • 

• °’ xxn » s - 1—The Select Committee struck out two of the four illustrations to 

S. 361 and the Committee think the remaining illustrations may also be deleted as they 
are too obvious to serve any useful purpose. J 

; °‘ ^ X7Z ’ R- 3 —The Committee have introduced words in order to conform to the 

language of the Indian Limitation Act, 1877, as amended. ^ * 

L" ■ XX *I> R- 5 (8. 366).—Though or is the word used in the Code of 188? and 
Code of 1877, in the Bd.1 of 1877 the word an,l i. used, and it appear*tothe CoZiUtl 
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clear that and is required by the context. If and is not used, then the contrast with 
the preceding section is lost. 

The explanation can be omitted having regard to the definition of “legal repre¬ 
sentative” inserted by the Committee. 

0- XXIII, R. 3. The Committee have considered it expedient to alter the language 

S. 375 so as to recognize the power of a Court to enquire into and to record a disputed 
compromise. 

O’ 1 (3) (S' 380). The Committee have deleted the last words of this 

sub-rule, because the nature of the suit excludes the possibility of the property in suit 
being immovable. 

O’ XXIX, R. 2. The Committee have enlarged the language of the Code so as to 

allow of service by post on corporations having a registered office, and by these means 

the rule is brought into line with the provisions of the Indian Companies Act. Companies 

authorized to sue and be sued in the name of an officer or of a trustee must be very 

few, if, indeed, any exist, and they do not appear to the Committee to call for special 
treatment. 

0. XXX, R.' 1. The Committee have adopted with the necessary alterations the 

English procedure in relation to suits against firms. This new procedure has been in 

force for some time in the Presidency-towns of Calcutta and Bombay and has worked 
satisfactorily. 

w 

It is hoped that its general application will be found useful by the mercantile com¬ 
munity , for the rules remove technical obstacles which under the present procedure may 
seriously impede this class of litigation, as where a partner has died. 

O’ XXXII, R. 3 (4).—This is based on S. 443. The Committee think it necessary 
to ensure that notice should reach one interested in the minor's welfare, and this rule aims 
at securing this result. The form of application and of notice in conformity with this 
sub-rule will be inserted in the schedule of forms. 

0. XXXII, R. 9.—The Committee think it expedient that where a guardian insists 
on his right to be appointed next friend in the place of another there should be power to 
require him to become liable or give security for costs in the suit previously incurred. 

0. XXXII, R. 15.—The Committee have extended this rule so as to cover the case 
of a person incapacitated from protecting his interests by reason of his mental weakness or 
of his being a deaf mute. 

O. XXXIII, R. 1 (S. 401).—The Committee have not preserved S. 402. In the 
light of the case-law it is misleading, so far as it suggests that a suit will lie for loss of 
caste or abusive language, and they can see no sufficient reason for withholding from a 
pauper a right to sue as such in respect of defamation or assault. 

0. XXXIV, R. 1.—The proviso to S. 85 of the Transfer of Property Act, 1882, has 
given rise to certain doubts which the Committee have sought to remove by substituting for 
it the words now added with a view to making it clear that a person not a party is not 
bound by a decree [Rann Nath Rai v. Lachman Ram (I».R. 2 I.A. 193)]. 

4 

The explanation has been inserted in order to remove doubts which have arisen from 
the conflict of authorities on the point. 

0. XXXIV, R. 2 (b ).—The Committee have inserted the words “if necessary” 
before “retransfer” as according to mufassil practice a retransfer is not ordinarily 
required and they think this practice should not be altered. 

O. XXXIV, R. 3.—The Committee have omitted the provision as to the defendant 
paying money to the plaintiff. They think it better that in every ease he should pay it 
into Court. 

O' XXXIV, R. 9.—This rule is new. It is a recognition of existing practice and 
remedies an obvious omission in the Transfer of Property Act, 1882. 
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O. XXXIV, It. 11.—The Committee have inserted this rule in compliance with the 
suggestion of the Privy Council in Gopi Narain Khanna v. Bansidhatr (L.R. 32 I.A. 123). 
This clause was in the Transfer of Property Bill, but was omitted by the Select Com¬ 
mittee on that Bill on the ground that it ought* to find a place in the Civil Procedure Code. 


0. XXXV, B. 3.—The Committee think that the institution of the interpleader suit 
affords a sufficient reason for the stay of other litigation in reference to the same subject- 
matter and they have modified S. 476 so as to give effect to this view. 


0. XXXVII, B. 1.—As Chapter XXXIX of the Code is transferred into rules, the 1 
Committee have not reproduced paragraph (c) of S. 538 as its appropriate place will be in 
rules under the Presidency Small Cause Courts Act, 1882. 


0. XXXVII, B. 2.—The. explanation to S. 532 was inserted to negative the effect 
of the decision in I.L.E. 1 Cal. 130, but its meaning, as it stands, is obscure. The Com¬ 
mittee have therefore deleted the. explanation, and added words in the body of the rule 
which will remove the doubts at which the explanation was aimed. 

O. XXXVIII, B. 6 (S. 483).—The Committee have omitted the words t( property 
within the jurisdiction of the Court/’ as they have caused a conflict of decision: and they 
think, as a matter of policy, there should not be the restriction these words suggest. 

0. XXXVIII, B. 13.—This rule represents the views of the Government of India as 
expressed in the former Bill. 

0. XXXIX, B. 6.—Words have been added to section 498 so as to empower the Court 
to order a sale of securities where that state of the market requires such a course. 


0. XL .—Having regard to their standard of efficiency, the Committee see no reason 
to withhold from Subordinate .Judges the power to appoint Receiver^. They therefore pro¬ 
pose'that S. 505 of the Code should no longer be retained, for its effect in practice is often 
to defeat the purpose for which an application is made. 

0. XLI. —S. 554 of the Code has been omitted as unnecessary. 

0. XLI, B. 5 (S. 545).—The Committee have added words to S. 545 in order to 
make it clear that proceedings under a decree as well as execution can be stayed by an 
Appellate Court; the recognition of preliminary decrees makes it the more necessary to have 
an express power to this effect instead of resting on an inherent power [BaUcishen Sahu v. 
Khugnu, (I.L.R. 31 Cal. 722)]. The Committee have introduced express words authorizing 
an etf parte stay, as the need for such an order constantly arises in practice. 

0. XLI, B. 6 (5. 546).—The Committee have modified this rule in order to make it 
clear that security may be required though the property has previously been taken in exe¬ 
cution [See Hukam Chand Boid v. Kavuilamand Singh, (I.L.R. 33 Cal. 927)]. 

O. XLI, B. 7.—The Committee have added this clause to meet particularly the case 
where the litigant does not quarrel with the decree but appeals from an order passed m 
execution of that decree (I.L.R. 28 Cal. 734). 

O. XLI, B. 23.—After due consideration the Committee have thought it safer not to 
give legislation sanction to the views enunciated in Habib BaJchsh v. Baldeo Prasad, (I.L.R. 23 
All. 167). The power of reversal and remand is liable to be abused, while the procedure 
under S. 566 is free from this liability and at the same time furnishes an effectual remedy. 

:• The words at the end of the rule have been added to clear up a doubt which is stated 
by the Select Committee to exist as to whether evidence recorded at the original trial can 
be used on the trial after remand. 

0. XLI, B. 34.—The Committee consider it most important that an Appellate Court 
■should have the fullest power to do complete justice between the parties. 

The illustration indicates a type of case for which provision is intended to be made. 

0. XLI I, B. 1 (l ).—The extension of time for the payment of mortgage-money is 
obviously of much greater moment to the mortgagor than to the mortgagee. Therefore 

C.P.C.—438 '• 
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the Committee have provided for an appeal, from an order refusing, but not from an order 
granting an extension, of time. . . •" - V ' 

I - —* • *». a * !•.•.«» •• • • • . • • /i I , , 

% ^ • *« « • • -.•••# ' • « * | 

O. XLIII, R. 1 (S. 592).—Words have.been added to avoid the conclusion at which 
the Madras Higa Court has - recently arrived * (I.L.R. 26 Mad. 369) . ■ . .i t 

* •* 0. 'XX/VyRt 1.—-The words “or the construction of a document, which construction 

may affect the merits, “ have been omitted, as they appear to be sufficiently covered by the 
power to refer any question of law. • , • c • v 

NOTES ON SCHEDULES 

SCHEDULE TV. ' . : : » 

The Committee have amended S. 22 of the Limitation Act to supply an omission 
which has been noticed by the High Courts namely; the absence of any provision with 
regard to a devolution of interest pendente life where it takes place otherwise than by 
reason of death. The section as amended will include not only cases in which a devolution 
of interest takes place pendente lite owing to death, but also to other cases in which such 
devolution occurs. 

The Code [S. 312] contemplates the confirmation of a sale of immovable property 
immediately on the expiration of the thirty days allowed by Art. 166 of the Limitation 
Schedule. But the period allowed for an application to set aside a sale on the ground that 
the judgment-debtor has no saleable interest therein is sixty days [Art. 172]. The 
result is that in some Provinces the confirmation of a sale is delayed for sixty days; 
whilst, in other Provinces, sales which have been already confirmed are liable to be set aside. 
The Committee think that in the matter of limitation an application under S. 313 should 
be brought into line with an application under S. 311 and they therefore propose to repeal 
Article .172 and to amend Article 166 so as to include applications under S. 313. 

SPEECH 

OF 

The Hon ’ble Mr. ERLE RICHARDS. 

The Hon’ble Mr. ERLE RICHARDS:—“My Lord, I have the honour to present the 
Report of the Select Committee on the Bill to consolidate and amend the laws relating to 
the procedure of the Courts of Civil Judicature and annexed to it a copy of the Bill in 

which the amendments suggested by the Committee are shown in italicised type. 

•# 

‘ ‘ It will be seen from these papers that the Committee recommend no alterations of 
a radical kind in the Bill as settled by the Committee which sat at Simla during the past 
summer. There are a number of amendments of detail suggested which taken together 
effect a substantial improvement; but the main lines of the Bill have been accepted. 

“The principal feature of novelty in the Bill as introduced is the re-arrangement of 
the clauses and the relegation of minor provisions to a schedule which can be amended or 
added to by High Courts subject to the advice of Rule Committees. The proposal has met 
with general acceptance. Local Governments and High Courts are at one in thinking that 
it will effect a valuable improvement, in the machinery of our civil procedure, and the Com¬ 
mittee agree with them. 

“Two amendments have been introduced in that part of the Bill which deals with 
the rule-making power. The first is the insertion of a proviso that rules before being 
made are to be published, with the result that under S. 23 of the General Clauses Act there 
will be an opportunity for the public to criticise any proposals before they become law. 
This suggestion was put forward by the British Indian Association and the Committee think 
that it is one of value. The second change is in the composition of the Rule Committees. 

It has been pointed out that the Rule Committees ought to have among their members some 
gentlemen in touch with mofussil practice. The Bill as introduced provided that one 
<of the Judges on the ; Committee should have had mufassal Experience but the Committee 
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think that this in itself is hardly sufficient. They suggest therefore that there should he 
a. Subordinate Judge on each Rule Committee and that there should be power also to appoint 
a Vakil or pleader practising in the mufassal. They further recommend that the Bill 
-should not come into operation at once on passing but that there should be an interval 
allowed in order that the public and profession may make themselves acquainted with the 
new arrangement. 

The amendments of the other provisions of the Bill do not call for any special men¬ 
tion on the present occasion. Many of them arc in the nature of corrections or improve¬ 
ments. of drafting. Since the Bill was introduced in this Council it has been once more 
•examined and revised by some of our Colleagues and the criticisms on it have been carefully 
Considered and digested in the Legislative Department. In that way the work of the 
(Committee has been much lessened. This is the fourth Committee which has now deliberated 
on civil procedure, and it is safe to say that there is no conceivable point which has not 
been fully discussed during those deliberations. I would point out, my Lord, that the 
present Committee, like the Simla Committee are unanimous in their approval of this 
Bill.” 





7 


• ' ‘ • * * t • * • .? 

• • • » • * * i » * . • i •, » »-• * ’ ' il i 


REPORT OF THE SELECT COMMITTEE. 


Wp, the undersigned Members of'the Select Committee to which the Bill to consolidate' 
and amend the laws relating to the procedure of the Courts of Civil Judicature was referred, 
have considered the Bill and the papers noted in the appendix, and have now the honour to 
submit this our Report, with the Bill as amended by us annexed thereto. 

2. The chief feature of novelty in the Bill is the re-arrangement of the' clause® 

and the relegation of minor provisions to a schedule which may be altered by High Courts.: 
We find from the papers before us that this scheme has met with the approval of every 
Local Government and of all the High Courts in India. In our opinion it will give a much 
needed elasticity to our Judicial procedure and will enable minor defects to be remedied as 
they arise without resort to the Legislature, and we recommend it to the Council. We 
have introduced two changes into Part X of the Bill relating to the rule-making powers. 
In the first place wo have provided that rules must be published before they are made; the 
result will be that S. 23 of the General Clauses Act will apply and that there will be an 
opportunity for the public to offer criticisms on any proposals for alterations of procedure, 
before those proposals are finally passed into law. We have also made a change in the 
composition of the Rule Committees. It has been suggested by more than one authority 
that the interests of the .Mofussil were not sufficiently represented on those Committees 
as constituted under the Bill. We recognise the force of this criticism and have accordingly 

provided that there shall be a Subordinate Judge on each Rule Committee and that the 

Vakil or Pleader on the Committee shall be enrolled, but need not be practising in the 
High Court, so that, a Vakil or Pleader practising in the Mofussil will be eligible. We 
further recommend that the Bill shall not come into operation until the 1st January 1909,. 
in order that the public and the profession may have an opportunity of making themselves 
familiar with the re-arrangement. 

3. We have carefully considered the criticisms on the Bill as introduced and the 

changes which we recommend are summarised below. It will be observed that we do not 

advise any departures of importance from the conclusions of the Special Committee which 
met at Simla during the past summer. That Committee had before it a mass of opinions 
from judicial and other authorities all over India dealing with every point of civil pro¬ 
cedure, and they arrived at their conclusions only after a careful consideration of those 
opinions. We should not therefore in any case have dissented from them without strong 
reason, but in our judgment those conclusions are right and we accept them. Since the 
Bill was introduced it has been again examined and revised by some of our Colleagues and 
the criticisms on it have been digested in the Legislative Department. By these means 
our deliberations have been much expedited. 

Clauses. 

C T avsc 2 (2).—The definition of “decree” has been generally accepted. 

Clause 11.—We have restored the word “former” and have inserted explanation I 
on the suggestion of Sir Bhashyam Iyengar to remove a conflict of authority as to the 
meaning of the expression “former suit.” 

Hrpin-nation V has been omitted. We think it is liable to misconstruction and 
that the law is well established apart from the explanation. 

Clause 22.—We have omitted Cl. 22 of the Bill as introduced, as in our opinion it 
is unnecessary. We think that sufficient provision is made for transfers under the succeed¬ 
ing clause. 

Clause 23.—Wo have omitted the proviso, which compelled applications to the High 
Courts under this clause to be made through the District! Court. This in our opinion merely 
duplicates applications and is undesirable. 
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-■•[ 'Clause’ 25:- —Cl. 25 of the Bill as introduced has been, rendered unneces 3 ary by the 
omission of Cl. 22. We have accordingly taken it out and have put in its place a new 

taking pov?er for the Governor-General in Council to transfer cases from one High 
Court to another under certain circumstances. We think that the exercise of such a power 
may sometimes be necessary and it has been brought to our notice that the absence of any 
provision on the point in the existing Code has given rise to difficulty. The new clause 
■proceeds on the analogy of S. 527 of the Code of Criminal Procedure, 1898. 

CJause 34.—The words “not being a decree for the enforcement of a mortgage or 
■charge’’ have been. omitted in this clause and elsewhere in order to make it clear that 
a decree for the payment of money does not include a decree for sale in enforcement 
of a mortgage or charge. 

Clause 46.—We think that a decree-holder who has obtained an interim attachment 
should not be required to re-attach the property if before the determination of the 
attachment he applies for execution against the property, and we have altered this clause 
accordingly. There will now be only one attachment. 

Clause 51.—We have added a power to execute a decree by appointing a receiver, 
on the suggestion of the Advocate-General of Madras. 

Clause 54.—We have restored S. 265 of the existing Code. It has been pointed 
out that the provision in the Bill as introduced was opposed to the practice in some 
provinces under which all partitions of land paying revenue to Government are effected 
by the revenue-authorities. 

Clause 55. —We have carefully considered the provision as to breaking open dwelling- 
houses and have come to the conclusion that it should be limited to dwelling-houses in 
the occupancy of the judgment-debtor. 

Clause 57.—Sub-Cls. (2) to (6) have been relegated to Rules (O. XXI, R. 39). 

Clause 59.-:—The remaining provisions as to the release of judgment-debtors have been 
brought up from the Rules and incorporated in this clause. 

Glatise 60 (1) ( g ).—We have omitted the words “military or civil”, because they 
appear to be of no value. The word “pensioners” of itself covers every class of 
pensioner. 

Tht exemption has been extended so as to cover pensions granted out of any service 
family pension fund notified in that behalf by the Governor-General in Council. 

Clause 60 (1) ( l ).—This has been extended at the request of the Government of 
Burma. 

Clause 61.—The words “be exempted from liability to attachment or sale in 
execution of a decree” have been substituted for the words “be released from attach¬ 
ment and shall be free from liability to sale in execution of a decree” in order to make 
it clear that the exemption extends to produce which has been hypothecated. 

Clause 62—has been brought into line which Cl. 55 as now amended. 

Clause 66 (1).—The wording has been altered on the suggestion of the Hon’ble 
Mr. Justice Aikman so as to put the meaning beyond doubt. 

Clause 79 (2).—This saving was accepted by the Select Committee of 1903 and we 
think it desirable to have it in the Bill in order to avoid possible doubt. 

Clause 92 (1).—It has been suggested to us by several authorities that Local 
Governments should be empowered to invest Courts subordinate to District Courts with 
power to try cases under this clause, and we think that this suggestion should be accepted. 

The necessary words have been added. 

Clause 96 (3) of the Bill as introduced has been omitted. The case-law on the subject 
is sufficiently clear and considerable objection has been taken to the sub-clause. 

Clause 98.—The wording of the proviso has been altered; it now deals only with 
the decision on the point of law referred. 

Clause 104.—Sub-Cl. (1) (v) has been added in order to give a right of appeal 
against the decision of the Court on a special case; this is in accordance with the recom- 
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mendation of the Special Committee,' but appears to have been omitted -from' the Bill by 
mistake. • . 

I • | • • 

Clause 107.—Sub-Cl. (1) is new. We think it desirable to have in the body of the 
Code a general provision about the powers .of an Appellate Court. 1 ' 

Clause 134—is new. It supplies an omission. • ; „ .. .• 

! • • i_ - ^ ’. i 1 i»•' * r i f t * t * * 

Clauses 142 and 143—have been brought up from the Rules. , We think they should 
be in the body of the Code. 

Clause 144.—Sub-Cl. (2) has been added on the suggestion of the Calcutta High 
Court. We agree that restitution which may be obtained by application under this clause 
should not be made the subject of a separate suit. 

Schedule I. . . . . . 

Order I. •. . 

Rules 1 and 3.—The words “act or” have been added before the word “transaction”. 

• • 0 • 

Rule 3.—This rule has been amplified so as to bring it into line with R. 1. 

Rule 5.—The words “cause of action” have been struck out. .. . 

They have given rise to considerable difficulty in England.. 

Rule 8 .—We have, ou the suggestion of the Advocate-General of Madras, added the 
words “or for the benefit of” after the words “on behalf of”. \ 

Order III. • : 

Rule 4 (3).—We have adopted the alternative draft suggested by the Simla Com¬ 
mittee in their report. 

Order VI. ' L 

Rule 18.—We have substituted the words “he shall not be permitted to amend 
.as the case may be ’\ for the words “such order to amend ..... become void”. 

Order VII. ‘ ' 

Rule 17 (1).—On the suggestion of the British Indian Association the word 
“account” has been substituted for the word “book”. 

Order IX. ■ 

£ u l e 4 ._-We have struck out the provisions about limitation contained in this rule. 

These previsions will be incorporated in Bill to consolidate and amend the Limitation Act. 

Rule 13 ,—We think it necessary to provide specially for cases in which it may 
not be possible to set aside the - decree as against the applicant only. 

Order XX. 

Rule 18._This rule has been altered so as to correspond with the amended Cl. 54. 

Order XXI. 

Rule 1 (2)._This sub-rule has been inserted on the suggestion of the British India 

Association. . , . . . - 

jl u l e 7 ._The words “or of the jurisdiction of the Court which passed it” have 

been omitted. In our opinion a Court executing the decree of another Court ought not to 
go into any question as to the jurisdiction of the Court which passed it. 

Rvle 20.—This rule is. new. It is inserted in order to make it clear that the pro¬ 
visions as to cross-decrees and cross-claims apply to the case of mortgage-decrees. The 
rule also makes it clear that the expressions “decree for the payment of money” and 
other similar expressions in the Code do not include a decree for sale in enforcement of 

a mortgage or charge. • ; 

Rule 45.—We have decided to recommend the omission of this rule from the' Bill. 

It was taken from the Bill of 1903 but met with considerable criticism and strong objec¬ 
tion has been taken to it by the Madras Board of Revenue and the British Indian Associa¬ 
tion. In our opinion the procedure prescribed in this rule is cumbrous and there would 
be little or no practical advantage from it.. ■ 
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Buie 90.—-The words “or fraud 1 ''have been added after the word “irregularity". 
We think that the existing law as contained in S. 311 of the present Code is defective, 
.the omission in the section to refer to fraud as a ground for setting aside a sale .having 
Jed some Courts to hold that an order on an application setting up fraud as a ground for 
relief is, unlike an order , made on an application under S. 311, a decree and open to second 
appeal. This result, which often involves a considerable prolongation of these proceedings, 
is in our opinion undesirable. We think that applications for the setting aside of sales 
should so far as the procedure applicable to them is concerned, stand on the same footing 
whether they are based on the ground of irregularity or on the ground of fraud. 

Buies 95 and 96.—We have struck out the provisions about limitations contained 
in these rules. We agree with the Hon’ble Mr. Justice Miller that it would be more 
appropriate to incorporate them in the Limitation Act, and we have suggested their incor¬ 
poration in the Bill to amend and consolidate that Act which is now before Council. 

Order XXII. ^ ' 

Buies 3 and 4.—Hr. 3 and 4 have been amended so as to provide that if no applica¬ 
tion for substitution is made within the time allowed by law the suit shall abate. We 
have struck out the provision that the Court may make an order declaring the abatement 
as in our opinion it is unnecessary and likely to give rise to difficulty. 

• • 0 \ • • • + • 

Buie 6.—The provision as to antedating the judgment has been struck out and in 
its stead we suggest a provision to the effect that the judgment shall have the same force 
and effect as if it had been pronounced before .the death took place. In our opinion this 
is all that is required. . . . • 

Order XXXIV. ~ ‘ ' 

• - • • j *. • 

Some of the rules in this Order have been redrafted. 

The Transfer of Property Act does not contain any provision for the passing of 
a final decree in cases where payment is made in accordance with the terms of the preli¬ 
minary decree. This is in our opinion an omission and we have provided in Br. 3 (1), 5 
(1) and 8 (1) for the passing of final decrees in such cases. 

We approve of the proposal to repeal the provisions of S. 99 of the Transfer of 

Property Act. We think that those provisions have worked considerable hardship and 

are not really needed. The first part of the section enacts that a mortgagee shall not 
bring the mortgaged property to sale otherwise than by instituting a suit under S. 67 
of the Act. In so far as it precludes the mortgagee from selling the mortgaged property 
under a judgment unconnected with the mortgage-debt it is in our opinion inexpedient; it 
is beyond doubt competent to a mortgagee to purchase the equity of redemption from the 
mortgagor by an agreement subsequent to and distinct from the mortgage-transaction, and 
we can see no reason why it should not be equally competent to him to have it sold in 
satisfaction of any claim which he may have against tho mortgagor unconnected with the 
mortgage (Khiarajmal v. Daim, 1. L. R. 32 Cal. 296; Lisel v. Beeve, 1902 A. C. 461). 
In so far as it precludes the mortgagee from selling the property under a judgment for 
the mortgage-debt it serves no useful purpose! We understand that the provision was 
enacted to prevent mortgagees from suing their mortgagors on the debt as such and in 
execution selling the mortgagor’s interest in the property: we, however, think that no 
such provision was needed seeing that under the law as it stood prior to the Act the 
Courts never allowed the sale of a bare equity of redemption under a judgment on the 

covenant ( Syed Emarn v. Bajcoomar , 23 W. R. 187; Khiara Jamal v. Daim I L R 

32 Cal. 296). , . . . 

Order XL. 

Buie 4.—We have redrafted this rule on the lines of S. 18 (4) of tho Provincial 
Insolvency Act, 1907. We think that the power to imprison receivers is too wide and 
should be omitted. 


Order XLI. 

Buie 24.—We have struck out this rule as in our opinion it is unduly restrictive 
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Order XLIII. 

Buie 1.—We suggest that there should be appeals from orders pronouncing judg¬ 
ment against a party under Order VIII, Buie 10, Order X, Buie 4 and Order XVI, B. 20. 

These orders are under the present law appealable as decrees, but having regard 
to the definition of a decree in the Code they would no longer be appealable in that way, 
and we think it necessary to make them appealable as orders. We have also given an 
appeal against an order made under Buie 21 of Order XI. 

Appendices .—The forms have been amplified and, where necessary, redrafted. We 
think that, as now settled, they are an improvement on the forms in the present Code. 

6. The publication ordered by the Council has been made as follows:— 

In English. 

Gazette. Date. 


Oazette of India 
Port Saint George Gazette 
Bombay Government Gazette 
Calcutta Gazette 

United Provinces of Agra and 
Government Gazette 
Punjab Government Gazette 
Burma Gazette 

Pastern Bengal and Assam Gazette 
Central Provinces Gazette 
Coorg District Gazette 
Sind Official Gazette 


.. 7th September, 1907. 

1st October, 1907. 

.. 3rd October, 1907. 

.. 18th September, 1907. 

Oudh 

21st September, 1907. 

.. 27th September, 1907. 

.. 28th September, 1907. 

.. 25th September, 1907. 

.. 21st September, 1907. 

.. 2nd January, 1908. 

.. 26th September, 1907. 


In the Vernaculars. 


Province. 


Language. 

Madras 

• • 

Tamil 

Telugu 

Kanarese 

Malayalam 

Bombay 

• • 

Marathi 

Gujrati 

Kanarese 

Bengal 

• • 

Bengali 

Hindi 

Uriya 

United Provinces 

• • 

Urdu 

Punjab 

• • 

Urdu 

Eastern Bengal and 

Assam.. 

Bengali 

Coorg 

■ • 

Kanarese 

Marathi 

7. We think 

that the 

Bill has not 

we recommend that 

it be passed as now 


Date. 

.. 28th January, 1908. 

.. 7th and 28th January, 1908. 

I ,7th January, 1908. 

• i I 

29th January, 1908. 

21st January, 1908. 

17th December, 1907. 

27th December, 1907. 

18th January, 1908. 

.. 17th January, 1908. 

8th February, 1908. 

• • l 1st February, 1908. 

.. j 

been so altered as to require republication and 
amended. 


f H. ERLE BICHARDS. 

I MADHO LAL. 

I H. A. SIM. 
RASHBEHARY GHOSE. 
S. ISMAY. 

MG. BAIl TOO. 


The 12th February, 1908. 
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GENERAL INDEX 


N. B .—References are to Sections or Orders and Rules etc., and Note numbt 


Abandonment 


O 14 R 1 N 7 
O 23 R 1; 
O 2 R 2 

question of, if one of law— See Appfal 


(of) issue 

(of) part of claim by plaintiff 


Abatement 


SUIT APPEAL OR PROCEEDING— See also 

under Appeal. 0 22Rr2, 3,4 

appeal O 22 R 11 

power of court to prevent abate¬ 
ment by adding party under 
O. 41, R. 20 O 22 R 4 N 20 

application for guardianship, provi¬ 
sions of O. 22 if applicable to 

O 22 R 11 N6 

application for leave to sue in forma 
pauperis —impleadment of legal 
representative O 22 R 3 N 6 

■death after preliminary decree and 

before final decree—effect O 22 R 3 N 19 
death of appellant—applicability of 

0 22R3 0 22 R3N3 

death of one of several plaintiffs or 
• #■ « < 


0 22 R 2 
O 22 R 1 


defendants 
death of parties 
death of plaintiff 

extent of abatement O 22 R 3 N 18 
legal representative—implead¬ 
ment of O 22 R 3 

death of pro forma party O 22 R 4 N 14 

decree against dead person O 22 R 4 N 19 
•effect of 

abatement on death of party 

O 22 R 4 Nn 22, 23 
abatement or dismissal under 
O. 22 O 22 R 9 

on the rights of parties O 22 R 3 N 23 
execution proceedings, no abatement 

in, O 22 R 12 

death of party—impleadment of 

legal representative O 22 R 3 N 4 
provisions of O 22, if applies to 
F O 22 R 12 

extent of abatement O 22 Rr 3, 4 

insolvency of plaintiff, suit not abat- 

ed by O 22 R 8 

legal representatives ^ XT ,, 

decree against—effect O 22 R 4 N 16 
determination of question as to O 22 R 5 
effect of not bringing on record 

O 22 R 3 (2) 

failure to implead legal represen¬ 
tatives of deceased plaintiff 
within prescribed time—effect 

O 22 R 3 


Abatement — Suit etc. —legal representativ 

impleadment O 2; 

after decree O 22 

by court on its own motion- 
whether permissible O 22 
determination of questioi 
as to who is legal re 
presentative O 22 

duty of court O 22 

joint Hindu family 

0 22R3N 13; 022 
legal representative already 
on record as party O 22 
legal representative alread} 
on record in another 
capacity O 22 . 

two or more legal represen¬ 
tatives O 22 

under inherent powers, after 
abatement O 22 1 

w r hat amounts to O 22 

what pleas maybe taken by 
legal representative O 22 1 
who can apply for O 22 

without setting aside abate¬ 
ment O 22 F 

wrong person as legal re¬ 
presentative 0 22R4N: 

meaning of O 22 R 

minor as O 22 R 

non-impleadment of, on defen¬ 
dants’ death—extent of abate- 

ment O 22 F 

order appointing—finality of 

O 22 1 

power of court to re-hear after 
decree, after impleading 6 22 R 
limitation ^ 

application for substitution 

marriage of female party—no * 
ment by 

no abatement when death is after 
Preliminary decree and before final 

none by death after hearing, before* 
decree b °n 

none by reason of death after decree 

order of abatement, if necc^sfry^ 

partial abatement S?f2 ] 

power of appellate court wL • 

court*” 31 SUU had 

O 22 R 
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Abatement— Suit etc. 

representative suit 


O 1 R 8 N 24; 
O 22 R 1 N 13 


right to sue 

procedure where, does not 
survive to the surviving plain¬ 
tiff alone ' O 22 R 3 

procedure where, it does not sur¬ 
vive against surviving defen¬ 
dants alone ' 0 22 R 4 

survival of 0 22 R 1 Nn 4, 5, 7 

appeal 0 22 R 1 N 18 

no abatement O 22 R 1 

procedure where party dies 
and right to sue survives 
to or against the surviving 
parties alone 0 22 R 2 

suit by or against 

Hindu reversioner 0 22 R 1 N 15 
Hindu widow 0 22 R 1 N 15 
suit under sections 14 and 18 
of Religious Endowments 
Act 0 22 R 1 N 16 

setting aside 0 22 R 9 (2) 

appeal—whether lies O 22 R 9 N 13 

effect of O 22 R 9 N 10 

formal order of abatement 
whether necessary O 22 R 9 N 9 
legal representative whether 
need not be substituted before 
setting aside abatement O 22 R 9 N 11 

suit 

effect of abatement O 22 R 9 

fresh suit, bar of O 22 R 9 

none by reason of marriage O 22 R 7 

withdrawal of, after abatement 
against some of the defen¬ 
dants O 23 R I N 24 

suit relating to public trust O 22 R 1 N 14 

suit for wakf property TO 22 R 11 N 8 


Abuse of Process 

inherent powers of court to prevent 

Accounts 


S 151 


ADJUSTMENT OF 

commission for S 75 (c); 0 26 R 11 

where by interlocutory order party 
is placed in immediate possession 
of property pending decision of 
suit 0 39R9 

ADMISSION IN EVIDENCE 

endorsemenls on admitted entriesj O 13 R 5 


BOOKS OF 

attachment cannot be made 
copies of when to be used in evi- 


S 60 


dence 


0 13 R 5 


power of court to order their—deli¬ 
very into court, in execution pro¬ 
ceedings O 21 R 41 N 5 

production of, by plaintiff at the 
time of filing plaint 0 7 R 17 

commission to examine S 75 (c) ; O 26 Rr 11,12 
or adjust 0 26R11 

decree for O 20 Rr 15, 16, 17 

examination of, commissioner for S 75 (c) 
mortgage—accounts. See Mortgage 
mortgage suit 

mode of taking accounts O 34 R 7 N 4 


Accounts— Mortgage suit 

separate suit for over payment to 
mortgagee whether maintainable 

034 R9N3 

partnership O 20 R 15 

partner's share, attachment, and 
accounts, O 21 R 49 

partnership suit O 20 R 15 Nn 2, 3 

principal and agent 

accounts in suits between, O 20 R 16 

decree in a suit for accounts between 

O 20 R 16 

production of—legal representative, 

power of court executing decree to 

compel, - S 56 

rendition collector, liability of, to 
render Sch. Ill, Para 9 

receiver, liability to render account O 40 R 3 

See also Receiver 

settled O 20 R 17 N 2 

special directions as to O 20 R 17 

suit for S 9 N 30 

against co-sharer, if bars suit for 
profits against same person as 
lambardar 0 2 R 2 N 21 

between principal and agent—decree 
in, form of O 20 R 16 

costs in —See Costs - 

decree in—directions in as to mode 
of taking accounts O 20 R 17 

directions in, as to mode of taking 
accounts—discretion of court O 20 R 17 

frame of suit—splitting of claims 

O2R2N10 

mere accounts whether maintainable 
by mortgagor O 34 R 7 N 3 

payment of claim amount into court 

O 24 R 1 N 5 

plaint—contents of O 7 R 2 

pleading—contents of O 6 R 4 N 7 

principal and agent—cause of 
action — See Place of suing 
security for costs if may be required 

O 25 R 1 N 12 

whether small cause S 102 N 5 

taking of 

directions as to O 20 R 17 

mode of, special directions as to O 20 R 17 

trusts—suits relating to public trusts 
directing accounts in, S 92 

trust property S 92 

unsettled—plaint in suits for recovery 
of amount due on O 7 R 2 

Act of State 

foreign judgment, if a S 14 N 3 

question of, if of civil nature S 9 N 57 

Acts 

amendments of Sch IV 

Addition of Parties 
See Parties 

Adjournment O 17 

adjourned hearing—failure of parties 

to appear O 17 R 2 

of parties to produce evidence O 17 R 3 
costs of O 17 R 1 (2) 


Sch IV 


0 17 
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Adjournment 

court’s power for O 17 R 1 

(of) execution sales' O 21 Rr 69, 83 

(of) hearing of suit , • O 17 

(of) hearing of appeal O 41 R 20 

(of) hearing—determination of suit at 
adjourned hearing O 17 R 3 

hearing—when court may adjourn O 17 R 1 
power of court to grant O 17 R 1 

when not granted O 17 R 1 proviso 

Adjustment 

(of) decree. See Execution 

(of) suit. See (1) Compromise ; (2) Com¬ 
promise decree 

Administration 

decree for—form of O 20 R 13 

letters of—application for—death of 
party—right, survival of O 22 R 1 N 12 

suit for 

decree in O 20 R 13 

meaning of O 20 R 13 N 2 

security for costs if may be required 

O 25 R 1 N 12 

when to be filed O 20 R 13 Nn 2, 3, 4 

who may file O 20 R 13 N 5 

Administrator 

SUITS BY OR AGAINST O 31 

claims not to be joined with claims 
by or against administrator per¬ 
sonally O 2 R 5 

contents of plaint O 7 R 4 N 2 

frame of 02 R 5 

person—who has not joined in pro¬ 
bate need not be made party O 31 R 2 
representation of beneficiary in suit 
relating to mortgage concerning 
property vested in administrator 

O 34 R 1 N 7 

Administrator-General 

is public officer S 2 (17) 

Administrator-General’s Act 

petition to administrator-general under 
—verification of O 6 R 15 N 15 

Admiralty 

assessors in admiralty cases S 140 

Admissions O 12 

CO-DEFENDANTS 

admission between—use of admis¬ 
sion against plaintiff O 12 R 2 N 4 

CONSTRUCTION OF O 12 R 1 N 1 

CONSTRUCTIVE 

summary suit—leave to defend 
not obtained—effect—allegations 

in plaint deemed to be admitted 

O 37 R 2 N 6 

documents O 12 R 2 

endorsement on admitted documents, 

O 13 R 4 

endorsement on copies of admitted 
entries in books, accounts and 
records 0 13R5 


Admissions—Documents 

notice to admit O 12 R 3 

affidavit of signature O 12 R 7 

form of O 12 R 3; App. C, Form 9 
unnecessary documents—costs O 12 R 9 

EFFECT 

admission by party that he holds 
suit property as trustee for 
another—order for deposit into 
court O 39 R 10 

made at hearing, by parties or 
pleader O 10 R 1 N 2 

proof, dispensation with O 18 R 5 N 2 

right to begin, in case of O 18 R 1 N 3 

EVIDENCE OF O 12 R 7 

examination of parties for ascer¬ 
taining whether they admit any 
allegation of the opposite side O 10 R 1 

FACTS 

form of notice to admit, and of 
admission of facts 0 12R5; 

App. C, Forms 10 & 11 
notice to admit O 12 R 4 


INTERPLEADER SUITS 
admission in 

power of court to adjudicate 
admission of party 

judgment on 
notice of 

notice to admit facts 
(of) case— 

claim of opposite party 
notice of 

notice of admission by party 
other parties case 

(of) Privy Council appeal 
pleadings—admissions in 
withdrawal of 


O 

O 


0 35 R 4 
on 

0 35 R 4 

O 12 R 6 

O 12 R3 

O 12 R 4 

O 10 R 1 

O 12 R I 
of 

O 12 R 1 

0 45 R 8 
12R6N3 
12 R 2 N 2 


O 21 R 63 N 24 


Adverse possession 

effect of, attachment on 
Advocate 

vakalatnamah—when advocate need not 
fi,c 0 3 R4 

Advocate-General 

appointment of Govt. I Act S 114 

consent of—to suits Ss 91 92 93 

consent of—in suits relating to nuis¬ 
ance —See Nuisance 

discovery—order against for O 11 R 13 N 21 

function of—in relation to suits relating 
to public trusts S 92 N 27 

information—power of, to exhibit, S 79 

impleadment—addition as party to suit 
under S. 92 S 92 N 23 


POWERS OF 

institution of suit relating to public 
nuisance 


S 91 


may authorise or institute suits re¬ 
garding public nuisances and 
chanties Ss 9 l g2 

under Ss. 91 and 92—collector, when 
can exercise 


S 93 
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Advocate-General 

SANCTION 

appeal, sanction not necessary for S 92 N 26 
condition precedent to institution of 
suit S 92 N 25 

fresh, if necessary on amendment of 
plaint S 92 N 25 

form of ' S 92 N 25 

suits relating to public charities ' S 92 
suits relating to public nuisance S 91 

suit under S. 92 S 92 N 2 and Nn 23, 25 


Affidavit 


O 19 


administration of oath— 

officers empowered S 139 

by whom to be made S 139 

admissibility of statements' made on 
belief in affidavits 0 19 R 3 

attendance of person making affidavit 

0 19 R 2 

contents of O 19 R 1 N 1 

argumentative matter and costs 

0 19 R 3 (2) 

costs of O 19 R 3 (2) 

court fee—if necessary 0 19 R 1 N 3 

cross-examination of deponent 0 19 R 1 N 4 

power to order attendance of de¬ 
ponent for jO 19 R 2 

discovery by O 11 R 12 

of document 0 11 R 13 N 2 

OF DOCUMENTS 0 11 R 13 

inspection of documents referred to 

in O 11 R 15 

lunatic—affidavit from O 11 R 23 

minor, affidavit by O 11 R 23 

non-compliance with order for dis¬ 
covery 0 11R21 

order for O 11 R 12 

examination of deponent—power of 
court to order deponent to attend 

(OF) FACTS 

power to order any fact to be proved 

by S 30; O 19 R 1 

INTERROGATORIES 

answer to, to be, by 
meaning of 
(as to) opinion 
power of court as to 

PROOF BY 

power of court to order any point 
be proved by affidavit 
proposed guardian of minor 

OF SIGNATURE 

on admissions 
by pleader 

stamp on, if necessary 
summary suit—affidavit of defence 
weight to be attached to O 

by whom to be taken 


O 19 R 2 
O 19 R 3 


O 

0 19 R 


0 


0 


O 11 R8 
19 R IN 1 
1 N 6; R 3 
S 30 (a) 

O 19 R 1 

to 

0 19 R 1 
32 R 3 (3) 

O 12 R 7 
0 12 R 7 
0 12 R 7 
19 R 1 N 2 
O 37 R 3 
19 R 1 N 6 
S 139 


Agent 

appointment of O 3 R 6 

AUTHORITY— 

reference to arbitration Sch II P 1 N 19 
to accept service of process 03 R 6 

to file interpleader suit O 35 R 5 


Agent— Authority - . - a 

to receive process for Government 

0 27 R 4 

delivery of possession to, in execution 

0 21 R 35 N 7 

political agent, service in foreign 
territory through O 5 R 26 

of Princes and Chiefs S 85 

(of) principal and agent — suit for 
account between—decree in, form of 0 20 R 16 

RECOGNISED AGENTS O 3 

agent to receive process—suits by or 
against Government—who is such 
agent O 27 R 4 

appearance and application by O 3 Rr 1—3 
authority of O 3 R 2 Nn 2, 3, 4 

(of) foreign rulers etc S 85 

Government pleader, if recognised 
agent of Government O 27 R2 N 2 

(of) Government—authorised to act 
for 027 R 2 

(of) Government—who is O 27 R 2 

meaning of 0 3R2 

powers of L P els 9 & 10 N 5 

of Princes or Chiefs S 85 

rules relating to .03 

service of process on O 3 R 3 

who are O 3 R 2 

SERVICE OF PROCESS 

on manager O 5 Rr 12, 13 

special agent to accept 0 3 R 6 

service of summons on O 5 Rr 12—14 

defendant-principal residing out of 
Brilish India and having no agent 
to accept service O 5 R 25 

by whom, defendant carries on busi¬ 
ness O 5 R 13 

who is, for purposes of service of sum¬ 
mons—master of ship, agent of owner 

O 5R13 

Agra Tenancy Act 

proceedings under—claim of set off O 8 R 6 N 12 

Agreement 

by person under disability— Com¬ 
promise 

Agricultural land 

recovery of rent of—non-applicability 
of code 


S 4 

Agricultural Produce 

attachment of, exemption from Ss 60 (1) (b), 61 


how made 
mode of 

not attachable before judgment 
not obtainable before judgment 
provisions as to produce under 


O 21 R44 
O 21 R 44 
O 38 R 12 
O 38 R 12 
O 21 R 45 


GROWING CROP 

attachment of, which cannot be stor¬ 
ed O 21 R 45 (5) 

order prohibiting removal of O 21 R 45 (4) 
place of sale of O 21 R 74 (1) 

special provisions relating to sale of 

O 21 R 75 

sale of O 21 R 74 & 75 

Agriculturist 

house of, exemption from attach¬ 
ment S 60 (1) (c) 
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Agriculturist 

implements and cattle of, exemption 

from attachment S 60 (1) (b) 

meaning of O 30 R 1 N 8 

Airmen 

suit by or against—procedure 0 28 

Alien enemy 

contracts with—effect of S 83 N 5 

meaning of S 83 expl; S 83 N 2 

RESIDENCE . 

defendant residing in enemy country 
—summons, service of S 83 N 4 

enemy residing in British India— 
suit by—permission of Governor- 
General in Council necessary S 83 

not residing in British India—suit 
against S 83 N 1 

residing in foreign country—suit by 
—maintainability of S 83 N 3 

suit by S 83 

consent of Governor-General in 
Council to S83(l) 

suit by or against foreign and native 

rul ers Ss. 83 to 87 


S 86 (3) 
S 86 (3) 
S 86 


Ambassador 

arrest—exemption from 
decree against—execution 
suit against—certificate sanctioning 

Amendments 

* c ' s „ „ S 155; Sch IV 

(ot) appellate decree— See Decree 

decree. See also Decree S 152 

execution application O 21 R 17 

See also Execution 

Iss uc 0 14 R 5 

power of court to amend O 14 R 5 (1) 

of judgment — See Decree 

JUDGMENT, DECREES AND ORDERS Ss 152 153 

accidental errors S 152 Nn 2. 3 

after appeal, which court to amend 

S 152 N 9 

amendment and limitation for appeal 

, , S 152 N 14 

amendment by court suo mutu S 152 N 10 

amendment of decree, limitation for 
execution runs from date of 
amendment S 152 n 14 

amendment of time-barred decree, 

no revival of limitation S 152 N 14 

amendment pending appeal S 152 N 9 

amendment when takes effect S 152 N 13 
appeal from amended decree S 152 N 19 

appeal from order under S. 152,. 

when lies S’l52Nl9 

appellate court when can amend S 152 N 9 
appellate decree—appellate court 

alone may amend S 38 N 5 

award, S 152 applicable to S 152 N 17 

clerical or arithmetical mistakes S 152 Nn 2, 3 
consent decree, nature of the errors 
that may be corrected without 
consent S152N16 

court by which, can be made S 152 N 9 


Amendments— Judgments, Decrees and Orders \ 

errors due to error in pleadings may 
be corrected S 152 N 4 

errors in, arising from accidental 

sll P s . S 152 

executing court no power to amend 

. • ’ S 152 N 9 

inherent power to amend S 152 N 6 

in what case lies S152N2 

mistakes having origin anterior to 
suit may be corrected S 152 N 5 

non-party cannot apply for amend- 

ment S 152 Nil 

opposite party to be given notice of 
amendment S 152 N 12 

r ? v * si <>n . • S 152 N 20 

right discretionary S 152 N 7 

rules of limitation, how far applica¬ 
ble _ S 152 N 8 

successive amendments when res 
judicata S 152 N 15 

successor in office, may amend S 152 N 9 
suit for amendment of decree 
whether lies S 152 Nn 16, 18 

memorandum of appeal O ‘!1 R 3 

order for—failure to amend, effect C 0 R 18 

pleadings 0 6R17 

amendment confined to time of per- 
dency of proceedings S 153 N 3 

defect or error in, may be amended 

S 153 N 2 

plaint—on adding of parties O 1 R 10 (4) 
power of court g j 13 

appellate court S 107 N 9; S 153 - 

O 6 R 17; O 41 R j 

court may amend suo motu under 

, S153 ,. S 153 N 6 

(ol) proceedings 5 I53 

defect in, general power of court 

. t0 ' S 153 

instances of proceedings which can 
be amended under S 153 S 153 N 5 

what court can amend—summary dis¬ 
missal of appeal against decree 

O 41 R 11 N9 

Ancestral property 

liability of, under decree 5 53 

Annuity 

suit for—successive claim—frame of 
A su ' 1 O 2 R 2 N 9 

Apparel 

whether can be taken into consi¬ 
deration in deciding whether a person 
is pauper for forma pauperis procced- 

in E s O 38 R 1 N 7 

A PP eaI Ss. 96-108; O 41 

ABATEMENT OF 

Sec also Abatement 
death of appellant—impleadment of 
legal representative O 2 ? T? 1 W t 

death of respondent O 22 R 4 N 3 

decree of lower court in proceedings 
on grounds common to all plain- 
t '? S ° r defendants appeal against 
such decree-death of one of the 
appellants—effect O 41 R 4 N 8 
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Appeal —Abatement of 

guardianship applications O 22 R 11 N 6 

in personal action O 22 R 11 N 2 

power of appellate court to appoint 

legal representative O 22 R 4 N 25 

power of appellate court to declare 

O 22 R 11 N 7 

procedure—where right survives to 
or against surviving parties alone 

O 22 R 2 N 4 

rules as to, and impleadment of 
legal representatives O 22 R 11 

suit for wakf property 0 22 R 11 N 8 

survival of right on death of 
party O 22 R 1 N 18 

ADMISSION O 41 R 9 

endorsement of date of presentation 
on the memorandum of appeal 0 41 R 9 
power to dismiss appeal admitted ex 
parte on ground of limitation O 41 R 9 N 2 
procedure on 0 41 Rr9tol5 

restriction of grounds of appeal on 
admission O 41 R 11 N 17 

whether extends time for payment 
of money due under mortgage 
decree O 34 R 3 N 5 

APPELLATE COURT 

bench of judges S 98 

difference between, as to part of 

decree S 98 N 5 

difference between—dissent to 
be recorded O 41 R 34 

difference of opinion—proce¬ 
dure S 98 prov 

difference of opinion in the deci¬ 
sion of preliminary objections 
—procedure S 98 N 4 

dissent if any, to be recorded, O 41 R 34 
dissenting judge need not sign 
decree O 41 R 35 proviso 

reference to other judges—when 
to be made S 98 

reference under S. 98 

if can be made by one judge S 98 N 7 
is confined to the point of 
law referred S 98 N 8 

difference must be on point 
of law S 98 N 6 

effect of Cl. 36 of Letters 
Patent S 98 N 12 

who can hear S 98 

whose decision to prevail S 98 N 10 
duties of S 107 N 30 

to send for the record O 41 R 11 
Powers of S 96 N 5, S 107, O 41 R 3 

(to) allow amendment S 107 N 23 

(to) allow amendment of plaint S 99 N 4 
(to) allow withdrawal of pro¬ 
ceedings O 23 R 1 N 3 

(to) allow withdrawal of suit 

S99N4, 0 23R 1 Nn 11, 12, 13 
(to) amend issues O 14 R 5 N 6 

(to) decide (without remand) on 
ground different from that on 
which lower court proceeded 

O 41 R 24 

discretion—of lower court— 
of interference by appellate 


O 6 R 16 N 6 
from 

S 107 N 29 


Appeal — Appellate Court —Powers of 

court, competency of S 107 N 12 
discretion of lower court, when 
can be interfered with S 107 N 12 
entertaining application to set 
aside ex parte decree S 107 N 19 

(to) examine ameen S 107 N 28 

(to) expunge matters from 
pleadings 

(to) expunge remarks 
judgment 
(to) frame issues and refer for 
trial, whether lies in 0 41 R 25 

(to) give finding against each 
misjoined defendant separately 

S99N4 

(to) go behind report of com¬ 
missioner in lower court 

O 26 R 12 N 4 

(to) grant other or general 
relief O 7 R 7 N 2 

inherent powers S 107 N 11 

injunctions, power to grant S 107 N 18 
(to) interfere with appointment 
of receiver S 107 N 26 

judgment pronounced against 
party refusing to give evidence 

O 6 R 20 N <5 

judgment pronounced imme¬ 
diately on failure of parties to 
produce evidence on day fixed 
for first hearing O 15 R 4 N 3 

(to) make order as to compen¬ 
satory costs O 41 R 33 

meaning of S 107 N 10 

(to) order stay of sale under 
decree appealed from O 41 R 6 N 9 
(to) order separate trials O 2 R 6 N 3 
original court—exercise of S 107 N 9 

original court—when exercis¬ 
able by S 107 N 9 

(to) pass any proper decree or 
order O 41 R 33 

(to) pass any decree or order 
that may be required in the 


interests of justice 


O 41 R 33 


(to) pass any decree or order 
that ought to have been passed 

« a 


by lower court 


O 41 R 33 


(to) pass any decree or order 
that the nature of the case may 
require O 41 R 33 

(to) pass decree or order in 
favour of party not appealing 
or filing cross-objection O 41 R 33 
(to) pass interlocutory orders S 107 N 18 
(to) determine case finally 0 41 R 24 
(to) frame issues and refer for 
trial — whether appellate 
court can exercise S 107 N 6 

power to summon witnesses S 107 N 8 
reference to arbitration S 107 N 27 

regarding court-fee S 107 N 17 

(to) reject memorandum 
appeal 

(to) reject plaint 
(to) return memorandam of 
appeal . S 107 N 22 

(to) return plaint O 7 R 10 N 3 


of 

S 107 N 21 
S 107 N 21 
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Appeal— Appellate Court— Powers of 

(to) reverse Whole decree in 
favour of party not appealing 
—where decree of lower 
court proceeds on grounds 
common to several plaintiffs 
or defendants O 41 R 4 

(to) reverse whole decree when 
appeal is as to part only of 
that decree O 41 R 33 

same as the original court S 107 (2) 
(to) say whether strict proof for 
review is shown O 47 R 4 N 6 

stay of execution of orders of 
Privy Council O 41 R 5 

stay of sale of immovable pro¬ 
perty pending appeal O 41 R 6 

(to) summon witnesses, 0 41 Rr 27, 28 
(to) vary decree as regards all 
respondents O 41 R 33 

APPELLATE DECREE 

construction of O 41 R 35 N 2 

date and contents of O 41 R 35 

dissenting judge need not sign 
decree O 41 R 35 (4) proviso 

specification of relief in O 41 R 35 N 2 

APPELLATE JUDGMENT 0 41 Rr 30, 34 

contents of— 

date and signature of O 41 R 31 

judgment may be for confirming, 
varying or reversing decree 
appealed from O 41 R 32 

non-compliance with require¬ 
ments—effect O 41 R 31 Nn 10 to 12 

summary dismissal under O 41 
R 11 0 41 R 31 N 9 

copy of judgment and decree to be 

sent to lower court O 41 R 37 

(and) decree in O 41 Rr 31, 35 

directions in O 41 R 32 

•disposing of several cases—appeal by 
several appellants—copy of decree 
in all cases to be filed O 41 R 1 N 6 

ex parte restoring of appeal O 41 R 21 

form of O 41 R 32 

form of—agreement of parties as 
to O 41 R 32 

point, for determination to be 
stated in O 41 R 31 

reasons for decision to be stated in O 41 R 31 
when and where pronounced O 41 R 30 
writing of, whether necessary when 

appeal dismissed under 0 41R11 

APPLICABILITY 

of 0 22 0 22 (general); O 22 R 11 

of O 41 to other proceedings O 41 R 1 N 18 
of O 41 R 35 (contents of decree in 
appeal from original decree)— 
applicability of rule to High Court 

O 49 R 3 

of rule as to withdrawal of suit O 23 R 1 N 3 
of S 96 to High Courts S 96 N 2 

of S 98 to Income Tax cases S 98 N 3 

Land acquisition cases S 98 N 3 

Miscellaneous proceedings S98N3 
Punjab Courts Act S 10 ~ S 98 N 3 


Appeal—B ar of 

bar of 5 in 

order of remand—failure of appeal 
from, whether bars appeal from 
final decision on remand S 105 N 8 

BURDEN OF PROOF 

burden on appellant to show judg¬ 
ment appealed from is wrong O 41 R 16 N 1 
commission order issuing or refusing to 
issue—whether appealable O 26 R 4 N 7 

compromise of O 23 R 3 N 29 

competency of — objection to — not 
raised by respondent’s pleader in first 
instance—effect O 41 R 1 N 14 

connected appeals—one decree in two 
appeals—whether one second appeal 
is enough 0 41 R 1 N 15 

consolidation of O 41 R 1 N 15 

COPIES 

of decree and judgment appealed 
from to accompany appeal O 41 R 1 

certified copies of decree and judg¬ 
ment in appeal to be sent to 
lower court O 41 R 37 

cross-appeals—separate decree in— 
appeals — connected appeals— 

whether copies of both decrees 
necessary for second appeal O 41 R 1 N 7 
decree to accompany memorandum 
of appeal—cross decrees O 41 R 1 N 7 

(of) exhibits O 41 R 13 

exhibits—copies of, when appeal 
preferred O 41 R 13 (3) 

judgment and decree in appeal— 
copies of to be furnished to parties 
at their expense O 41 R 36 

COSTS 

See Costs 

directions as to, in decree in appeal 

0 41 R 35 (3) 

provision as to, in decree O 41 R 35 

COURT-FEE 

See also Court-fee S 96 N 19; 

S97N 7; 041R1N 17 

refund of—where appeal is over 
stamped O 41 R 1 N 17 

rejection of, for deficiency 0 7 R 11 N 6 
Criminal Procedure Code—S. 476—ap¬ 
peals in proceedings under—judgment, 
contents of O 41 R 31 N 13 

criminal cases from High Court L P Cl 41 

cross-objection O 41 R 22 

abatement of appeal—effect O 41 R 22 N 18 
against co-respondent O 41 R 22 N 14 
against findings not included in 
decree 0 41R22N3 

against whom may be filed O 41 R 22 N 13 
appeal filed after time mav be treat¬ 
ed* 5 , , 0 41 R 22 N 20 

dismissal of appeal for failure to 
furnish security for cost—effect 

.. . , . , O 41 R 22 N 17 

dismissal of appeal 

after hearing—effect O 41 R 22 N 17 

as time barred O 41 R 22 N 17 

for default — cross-objection 
whether may be heard O 41 R 22 
for failure to pay court-fee— 

effcct O 41 R 22 N 17 
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Appeal —Cross-objection - 

effect of dismissal of appeal on 

0 41R 22 (4) 

effect on, of withdrawal of appeal or 

dismissal for default O 41 R 22 

effect of withdrawal or dismissal of 
appeal on 0 41 R 22 

form of O 41 R 22 

in forma pauperis O 41 R 22 

limitation O 41 R 22 N 19 

' omission to file—effect 0 41R22N15 

to order of remand against which 
appeal was not filed O 41 R 22 N 6 

by respondent O 41 R 22 

when respondent may file O 41 R 22 

whether may be filed in forma pau¬ 
peris O 41 R 22 

who may file 0 41 R 22 N 11 

withdrawal of appeal—cross-objec¬ 
tions whether may be barred 0 41 R 22 

decrees S 96 

amended decree—if lies against S 96 N 13 
consent decree S 96 N IS 

none against S96(2),(3) 

decree allowing set off O 20 R 19 

decree on award 

court acting as arbitrator, decree 
by, not appealable Sch II P 16 N 13 

decree based upon invalid award 
—applicability of Sch II P 16 N 6 

decree not in accordance with 
award—appeal lies Sch II P 16 N 5 

not appealable Sch IT P 17 N 15 

without hearing objections—ap¬ 
pealability of Sch II P 16 N 7 

without hearing objections—rc- 
visability of Sch II P 16 N 7 

without intervention of court if 
lies S 104 N 15; Sch IIP 21 N_15 

decree in pauper suit—whether pro¬ 
priety of order allowing application 
to sue in forma pauperis may be 
questioned in appeal from decree 

O 33 R 7 N 10 

decree relating to set off 
appeal from 

decree in special case 

decree without jurisdiction 

decree without jurisdiction—appeal 
if lies against S 100 N 15 

ex parte decree S 96 (2) 

when lies against S96N 12 

final decree S 97 

effect of not drawing up prelimi¬ 
nary decree S 97 N 3 

foreclosure O 34 R 3 N 13 

in mortgage suit—whether ap¬ 
pealable O 34 R 5 N 24 

where no appeal from prelimi¬ 
nary decree S 97 

interlocutory orders, objections to 

S 105 N 2 


O 20 R 19 (2) 
O 20 R 19 

O 36 R 5 N 2 
S 96 N 14 


Appeal— Decrees - • • 

• t* ** 

original decrees, appeals against 

■ \Ss. 96, 99, O 41 
pre-emption decree O 20 R 14 N 16 

preliminary decree S97 

effect of passing final decree 
pending appeal against S 97 N 5 

failure of appeal against—effect of S 97 
for foreclosure O 34 R 2 N 23 

for partition — court-fee in 
appeal against S 97 N 7 

in partition suit O 20 R 18 N 9 

in partnership suit O 20 R 15 N 7 

stay of proceedings by lower 
court O 20 R 16 N 6 

in suit for accounts O 20 R 16 N 5 

preliminary and final decree 
appeal from one or the other 

O 34 R 4 N 16 

combined — if maintainable 
against S 97 N 5 

in mortgage suit—appeal from ■ \ 
one or the other O 34 R 5 N 24 

single decree—in several appeals— 
value of Privy Council appeal S 110 N 9 
what are appealable S 96 

DISMISSAL OF, FOR DEFAULT O 41 R 17 

compromise after dismissal— 
legality O 41 R 17 N 5 

effect of — decree of lower 
court whether superseded 

O 41 R 17 N 9 
effect on cross-objections O 41 R 22 
failure of appellant to make de¬ 
posit for printing O 41 R 11 N 2 
failure to deposit cost of prepar¬ 
ing paper book—restoration 
of appeal O 41 R 19 N 6 

failure to translate and print 

records O 41 R 17 N 6 

non-appearance of appellant O 41 R 17 
order if appealable O 41 R 17 N 14 
re-admission O 41 Rr 18,19 

restoration of appeal—when may 
be ordered O 41 R IS 

restora ion, remedies for O 41 R 19 N & 
restoration under O 41 R 11 N 11 

want of materials for progress 
of appeal, due to appellant's 
default O 41 R 17 N 6 

want of prosecution 041R17N6 

DISMISSAL OF 

failure to make good deficit court- 

fee appealable S 149 N 13 

failure to appear on the day fixed 
for hearing O 41 R 11 

failure to deposit process fees 0,41 R lo 
failure to pay costs of notice 

O 41 R 18 Nn 2,6 

failure to provide materials essential 

for progress of appeal O 41 R 17 N 6 
failure to serve notice due to appel¬ 
lant’s omission to deposit costs O 41 R 18- 
failure to serve notice on respon-. 
dent—and failure to supply 

identifier—dismissal of appeal 
whether legal O 41 R 18 N 4 

• (at) first hearing O 41 R 1J 
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Appeal —Dismissal of. _ • 

(on) merits—failure of appellant to 
appear on day of hearing, legality 
of dismissal Q 41 R 17 N 4 

(on)merits—where court ought to 
have dismissed for default— 
effect 041 R 17 N 14 

(for) non-compliance with rules 
relating to appeal O 41 R 16 N 6 

order restoring or refusing to 

restore appeal O 41 R 19 N 10 

(on) preliminary ground—liability 
—right of appellant to be heard on 
the merits O 41 R 16 N 3 

re-admission of appeal—dismissed 
under 0 41 R 11 (2), O 14 R 19 

(after) return of notices to respon¬ 
dent as not served O 41 R 14 N 2 

summary dismissal of 0 41R11 

summary dismissal of—after notice 
has been issued to respondent 

0 41 R11N 2 

summary dismissal of under O 41, 

R 11—effect < f dismissal—amend¬ 
ment of decree—which court to 
amend O 41 R 11 N 9 

summary dismissal under O 41, R 11 

whe'.hcr decree 0 41 R 11 N 8 

(as) time barred—without fixing 
date for hearing — appeal— 
legality 0 41 RUN 7 

under O 41 R 11—notice to lower 
court of such dismissal O 41 R 11 

without serving notice on respondent 

041 R 11 (1) 

EFFECT OF— 

on time fixed for payment under 
pre-emption decree O 20 R 14 N 7 

estoppel— 

judgment-debtor at whose instance 
sale was stayed cannot appeal 
against stay order 0 41 R 6 N 10 

estoppel against O 41 R 1 N 14 

evidence— 

additional evidence O 41 R 27 

admission of—by consent of 
parties O 41 R 27 Nil 

appellate court, if can take 0 41 R 27 
appellate court, powers of—to 
take O 41 R 27 

direction to lower court to take 

O 41 R 28 

direction to lower court to 
take—points to be defined and 
recorded 0 41 R 29 

grounds—discovery of fresh 
evidence O 41 R 27 N 9 

improper admission of—effect 

O 41 R 27 N 18 
mode of taking O 41 R 28 

power of appellate court to 
direct additional evidence to 
be taken while remanding 
issues for trial O 41 R 25 N 6 

production of, in appellate court 

O 41 R 27 

C. PC.-440 


Appeal— Evidence. 

appreciation of, by appellate court S 107 N 14' 
examination of ameen S 107 N 28 

examining of expert witness, 
whether legal O 18 R 4 N 3 

powers of appellate court in 

matters of S 107 N 1$ 

powers to examine witnesses O 18 R 4 N 5 
procedure where lower court has 
refused to admit O 41 R 27 (1) (a) 

reasons for allowing evidence in 

appeal ■ O 41 R 27 

weight of, failure to consider— 
effect S 107 N 15 

where on record sufficient, court 
may determine case O 41 R 24 

witness, examination of, by appel¬ 
late court O 41 R 28 

extension of time—time fixed by original 
decree, when and how extended S 148 N 9 

filing of—pending review application- 
effect— See Review. 
findings 

if lies against S97N3;S100N5 

interference with, of fact O 41 R 1 N 13 

findings of fact—interference in appeal, 
when can be made S 107 N 14; 0 41 R 1 N 15 
form of O 41 R 1; Sch I App G 

misdescription in memorandum of 
appeal O 41 R IN 10’ 

what to accompany memorandum O 41 R 1 
forum of S 96 N 4; S 106 

Grounds O 41 Rr 1-2 

appellate judge may decide on an¬ 
other ground O 41 R 24 

common to all plaintiffs or defend¬ 
ants—reversal O 41 R 4 

defect, error or irregularity in lower 
court S 99 N 2 

defect in different proceedings S 99 N 2 
defect in prior suits S 99 N 2 

defect in the frame or institution of 
suit S 99 N 2 

estoppel S 96 N 10 

hearing of O 41 Rr I6-29 1 

improper reception of evidence S 99 N 6 

mere irregularities, no ground S 99 N 5 

mere irregularity,. appellate court 
cannot interfere in cases of, S 99' 

misjoinder of causes of action S 99 N 4 

misjoinder of parties S 99 N 4 

misjoinder of parties and causes of 
action S 99 N 4 

non-joinder S 99 N 4 

not taken in memorandum of appeal 
—effect O 41 R 2 

objections to error or irregularity 
not affecting merits or jurisdiction S 99 
findings on issues referred O 41 R 26 
irregularities g 99 . 

interlocutory—statements in S 105^N 4 
over-valuation or under-valuation S 99 N 6 
restriction of—on admission of ap¬ 
peal O 41 R 11 M ] 7 

restriction of—when fixing day for U 

hearing 0 41 R 12 N 1 
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Appeal —Grounds. 

should be raised at the earliest possi¬ 
ble opportunity S 99 N 7 

waiver of objection S 99 N 7 

what grounds may be taken in 

0 41 R 1 N 11; O 41 R 2 

HEARING 

of, adjournment of O 41 R 20 

of, to enable addition of respondents 

0 41 R 20 

appellate court, duty of, to hear 
respondent O 41 R 16 N 3 

before day fixed O 41 R 16 N 5 

date of, O 41 R 12 

alteration of, O 41 R 12 N 1 

notice to appellant O 41 R 17 N 10 
publication and service of notice 
of such day O 41 R 14 

ex parte O 41 R 17 (2) ; O 41 R 17 N 13 
ex parte —duty of appellant 0 41 R 16 N 1 

ex parte hearing—when appeal is to 
be heard ex parte O 41 R 17 

c .t parte —re-hearing O 41 R 21 

ex parte restoration O 41 R 21 

ex parte setting aside of decree 0 41 R 21 

fixing day of O 41 R 12 

judgment to be pronounced after O 41 R 30 
one side, if can be heard in the 
absence of the other O 41 R 16 N 4 

publication of day of O 41 R 14 

respondent—right of—to support 
decree or any of the grounds de¬ 
cided against him O 41 R 22 

right to begin O 41 R 16 

right of reply—respondent O 41 R 16 

written arguments whether permissi¬ 
ble O 41 R 16 N 3 

issues— See issues 

JUDGMENT 

contents of—dissent to be recorded O 41 R 34 
interlocutory judgment of High 
Court—if lies against L P Cl 40 

none against • S 100 N 5 

judgment (and) decree in O 41 Rr 30, 35 


JURISDICTION 

consent cannot give 
(to) king in council 
Law relating to 
Letters Patent 
none in some cases 
right of 
S. 102 applies 
valuation of 
when appeals lie 


S 96 N 4 
Ss 109-112; O 45 
S 109 N 2 
S 109 N 2 
S 111 
Ss 109. 110 
S. Ill (b) 
S 110 
S 109 


LEAVE TO APPEAL 

petition for, to accompany memo, of 
appeal O 41 R 1 N 14 

limitation O 41 R 1 Nn 8, 9 

dismissal of appeal as time barred 
without fixing date for hearing— 
legality O 41 R 11 N 7 

LOWER COURT 

jurisdiction of, after appeal prefer¬ 
red—extent of S 96 N 2 


Appeal — Lower Court. 

. .. )A 

notice to-—when to be sent 

O 41 R 13 

notice—of dismissal of appeal under 

0 41 R 11 

O 41 R 11 

notice—dismissal of appeal with- 

out notice to lower court 

O 41 R 11 

papers—transmission of, to appellate 

court 

O 41 R 13 

MEANING OF 

S96N3 

MEMORANDUM OF APPEAL 

O 41 R 1 

accompaniments of 

O 41 R 1 (2) 

amendment of 

0 41 R 3 

amendment of scandalous matters 

in 

O 41 R 3 N 4 

contents of 

O 41 R 1 (2) 

failure to draw in prescribed 

man- 

ner— effect 

0 41 R 3 

grounds, not set forth in 

0 41 R 2 

misdescription in 

O 41 R 1 N 10 


point not taken in—remand whether 
may be ordered on such point 

O 41 R 25 N 10 

presentation of 0 41 R 1 

presentation—date of—endorsement 
on memorandum of appeal 0 41 R 9 

presentation—date of—for purposes 
of limitation O 41 R 1 N 5 

presentation—to whom to be pre¬ 
sented O 41 R 1 

presentation of, by pleader—with 
defective vakalatnama O 41 R 1 N 3 
registry of, 0 41R9 

rejection or amendment of O 41 R 3 

rejection of, for deficiency of stamp 

07R11N6 

rejection of, on failure to furnish 
• costs ordered O 41 R 10 

rejection of, power of appellate 
court S 107 N 21 

rejection of, procedure on O 7 R 12 N 1 
rejection of, where security for 
costs not furnished within time 

O 41 R 10 (2) 

rejection of without sending to 
lower notice court 
return of 

return of, for presentation 
proper court 

signature by appellant or 
pleader 

summary rejection of 
new case—power to make out 

new point O 41 R 1 N 12 

appellate court if can decide on 
grounds not raised in memo¬ 
randum of appeal O 41R 2 

appellate court—power of—to base 
decision on another ground O 41 R 24 
ground of exemption from limita- 

tion 0 7R6N2 

grounds not taken in memorandum 

if can be considered by appellate 
court O 41 K ^ 

leave of court O 41 R 2 

point as to limitation O 41 R 2 N 5 


O 41 R 11 
O 41 R3 
to 

S 107 N 22 
by 

O 41R1 
0 41 R 11 
0 41 R 2 
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Appeal— New point. 

objection as to plea of set off being 
allowed by court—tenability O 8 R 6 N 17 

point of jurisdiction O 41 R 2 N 6 

powers of appellate court to 
decide suo motu O 41 R 2 

right to urge objections not set 
forth in memorandum of appeal O 41 R 2 

what grounds may be taken for first 
time in appeal O 41 R 1 N 12 

NOTICE 

day of hearing, O 41 R 14 

failure to serve—application for 
fresh notice—whether neces¬ 
sary O 41 R 14 N 2 

service of, on the respondent 

through the lower court O 41 R 14 

service on respondent or his 
pleader O 41 R 14 

dismissal of appeal without serv¬ 
ing on respondent O 41 R 11 (1) 

failure to serve, on respondent— 
dismissal against one of several 
respondents O 41 R 18 N 3 

failure to serve on respondent owing 
to failure to pay process fees—dis¬ 
missal O 41 R 17 

to lower court—dismissal of appeal 
—without sending O. 41 R 11 

to lower court—duty of appellate 
court to give 0 41 R 13 

to lower court—to send records— 
right of appellant to deposit pro¬ 
cess fees and cause service of 
notices at any time within the 
period limited for transmission of 
records O 41 R 13 N 2 

non-service of—owing to appellant’s 
failure to deposit costs—dismissal 
of appeal O 41 R 18 

powers of appellate court, to itself 
issue 0 41 R 14 

(to) respondent—dismissal of appeal 
without notice O 41 R 11 

respondent’s failure to appear on day 

specified in—effect 0 41 R 16 N 2 

(to) respondent—service O 41 R 14 

orders Ss 104-105 ; O 43 

abatement—order of 

O 22 R 3 N 26; O 22 R 4 N 29 
order refusing to set aside O 43 R 1 ( k ) 
order setting aside O 22 R 9 N 13 

accounts, order directing, in adminis¬ 
tration suit O 20 R 13 N 13 

adjournment—order refusing O 17 R 1 N 8 
allowing or rejecting application for 

leave to sue as pauper O 44 R 1 N 10 

appealable orders S 104; O 43 R 1 

appellate order 

if lies against S 104 N 21 

arrest, order for, 

, before judgment 03SR2N6; 

O 33 R 4 N 4 

order refusing under O 39 R 2, 
whether lies from S 104 N 18 


Appeal —Orders 

assignee—giving or refusing leave 
to join as party O 43 R 8 

attachment 

order for contempt, whether lies 
from S 104 N 11 

order for attachment and sale of 
property of witness O 16 R ION 5; 

O 16 R 12 N 3; O 43 R 1 ( g ) 

order for attachment before judg¬ 
ment—not appealable O 38 R 5 N 24 

order refusing 

S 104 N 18; O 39 R 2 

award 

order on award stated in form 
of special case is appealable 

S 104; Sch II P 11 

order correcting, S 104 N 12 

order filing or refusing to file 
agreement to refer to arbitra¬ 
tion S 104 N 13 ; 

Sch II P 17 N 15 

order filing or refusing to file, 
without intervention of court, 

S 104 N 15 

order modifying, or correcting, 
appealability oi S 104 N 12 

order overruling objections to 
award Sch II P 15 N 14 

order revoking reference to arbi¬ 
tration, on agreement to refer, 
not appealable Sch II P 17 N 15 

order refusing to remit, for re¬ 
consideration—not appealable 

Sch II P 14 N 9 
order setting aside, when appeal 
lies S 104 

order, staying or refusing to 
stay suit owing to agreement 
to refer, is appealable S 104 

order superseding arbitration, 
whether lies from S 104 N 10 

when award not made in time 
is appealable Sch II P 8 N 6 

certificate to appeal to Privy Council, 
refusing grant of O 43 R 1 (z>) 

commission 

order as to appointment of, for 
examination of witness O 26 R 1 N 7 
order for issue of, for local in¬ 
vestigation—whether appeal- 

•V ,,c f , O 26 R 9 N 9 

order for, for partition O 26 R 13 N 4 
order in respect of, for accounts 

O 26 R 11 N 6 

compliance with order—whether a 
bar to appeal S 105 N 7 

compensation 

See ARREST AND ATTACHMENT 

order under S 95, whether lies 

compromise S 1M N 17 

order recording or refusing to 

rccord 0 23R3N31; 

O 43 R 1 (m) 
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Appeal —Orders 
costs 

order awarding to plaintiff, in 
interpleader suit O 35 R 6 N 2 

order under S 35-A, whether lies 
from S 104 N 16 

default of party 

order dismissing suit for failure 
of party to appear in person 
despite court’s order—order 
of dismissal whether appeal- 
able O 10 R 4 N 6 

order dismissing suit for failure 
of both parties to appear on 
day fixed for hearing 0 9 R 3 N 6 

order dismissing suit for failure 
to pay process fees, whether 
appealable 0 9 R 2 N 5 

order dismissing suit for failure 
of plaintiff to appear personal¬ 
ly on being required to do so 

0 9 R 12 N 3 

order dismissing suit for plain¬ 
tiff’s failure to apply for fresh 
summons on the return of pre¬ 
vious one unserved—whether 
appeal lies O 9 R 5 N 5 

order pronouncing judgment 
against defendant for failure 
to file written statement called 
for by court O 8 R 10 N 2 

order rejecting application to 
restore suit dismissed for 
plaintiffs non-appearance O 43 R 1 (c) 
order setting aside or refusing to 
set aside dismissal of suit for 
failure of both parties to 
appear or for failure of plain¬ 
tiff to pay process fees O 9 R 4 N 8 
order striking off defence for 
failure of defendant to appear 
personally, despite court’s 
order, whether appealable O 10 R 4 N 6 
devolution of interest—order grant¬ 
ing or refusing permission to con¬ 
tinue suit in case of O 22 R 10 N 20 

disallowance of claim to exemption 

from arrest S 135 N 10 

discover}'— 

order dismissing suit for non- 
compliance with order for 

O 11 R 1 N 3 

order made on non-compliance 
with order for O 43 R 1 (/) 

execution 

appeal against order under 

S 63 S 63 Nil 

collector, orders passed by, in 
execution proceedings trans¬ 
ferred to him S 70 

decision as to order in which 
properties must be sold O 34 R 5 N 24 
order allowing or rejecting claim 
or objection to attachment in 
execution O 21 R 58 N 24 

order as to security for restitu¬ 
tion—in case of execution of 
decree pending appeal there¬ 
from O41R6N10. 


Appeal— Orders— Execution. 


• ■ - -!**qr A 

order as to stay of execution 

O 41 R 5 N 1? 

order directing or refusing issue 
of certificate of satisfaction of 
decree, when decree transfer¬ 
red for execution O 21 R6 N (> 


order disallowing objection by 
judgment-debtor, to draft of 
document for execution of 
which decree is passed 0 43 R I 

order in, by collector Sch III P 6- 

order in, Privy Council decree 
or order O 45 R 16; 0 41 R 8 

orders in, whether lies from S104N7 
order of transmitting court re¬ 
fusing to decide objections to 
executability of decree is 
appealable S 39 N 16> 

order under O 21 R 2 O 21 R 2 N 33 

order under O 21 R 34 O 21 R 34 N 8 


question relating to 

appeal—forum of, See execution 

appealability of order, See 
EXECUTION 


cx parte decree 

order rejecting application to set 
aside O 43 R 1 

order setting aside or refusing 
to set aside. O 9 R 13 N 29 

extension of time 

order granting or refusing to 
grant extension of tunc for 
payment of mortgage money 
under decree for redemption 

O 34 R 8 N 9 

order under S. 148, no appeal S 148 N II 
final decree—order rejecting appli¬ 
cation for, in mortgage suit 

O 34 R 5 N 24 

fine 

order imposing, if appealable S 104 N 18 
order imposing on witness for 
non- attendance O 16 R 12 N 3 

forum—court to which appeal lies 
from orders S 106 

improperly adding party O 1 R 10 N 33 
injunction 

discharging or setting aside 

O 39 R 4 N 2 

order directing notice before 
injunction granting temporary 
injunction O 39 R 3 N 2 

order punishing disobedience of 

temporary injunction O 39 R 2 N 8 
order refusing or granting O 43 R 1 (r) 
orders relating to O 39 R 1 N 20 

inspection 

order as to inspection of suit pro¬ 
perty by parties O 39 R 7 N 7 

order for, of documents, whether 

appealable 0 11R18N4 

interlocutory orders S 104 N 4 

when can be questioned in appeal 

from decree S 105 N 4 

interpleader suits—orders made in 

0 35 R 4N3; 043R1 
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Appeal— Orders 

issues—order remitting, to lower 
court O 41 R 25 N 12 

legal representative 

order allowing or refusing 
person to be impleaded as O 22 R 3 N 26 
order determining who is O 22 R 5 N 10 

order refusing application to 
add, and directing abatement 
of suit • O 22 R 1 N 21 

mesne profits—order relating to as¬ 
certainment of mesne profits 
awarded by decree O 20 R 12 N 15 

order on application for restoration 

of suit dismissed for default O 9 R 9 N 12 

order of attachment before judgment 

O 38 R 6 N 3 

order as to execution of orders of 
Privy Council O 45 R 16 

order directing sale of immovable 

property under O 21 R 92 O 43 R 1 

order for restitution S 144 

order granting application to appoint 

receiver O 43 R 1 

order granting review O 43 R 1 

order in execution-stay of execution O 41 R 8 
order refusing to re-admit an appeal 

0 43 R 1(f) 

order refusing to re-hear an appeal 

O 43 R 1 (0 

order refusing to set aside order of 
dismissal for failure to furnish 
security for costs 0 43 R 1 

order refusing transfer of decree, 

is appealable O 39 N 16 

order rejecting application to appoint 

receiver O 43 R l(j-) 

order rejecting application for leave 

to join two causes of action O 2 R 4 N 9 

order rejecting application to restore 
suit dismissed for default O 41 R 1(c) 
order rejecting review 0 47 R 7 

order relating to amendment of 
pleadings O 6 R 17 N 20 

order of remand S 105 

order remanding case O 43 R l(i<) 

order rcturing plaint to be presented 

to proper court O 43 R 1 (a) 

order striking out pleadings or part 
thereof as scandalous, irrelevant 
etc ■ • s ♦ 0 6R17N7 

order under O 1 R 10 O 1 R 10 N 42 

order under Bengal Tenancy Act 
S 174—setting aside sale on de¬ 
positing decree amount 0 21 R 89 N 29 

pauper 

order on application by govern¬ 
ment for payment of court-fee 
in pauper suit is appealable 

O 33 R 12 N 2 

order rejecting application for 
leave to sue as O 33 R 5 N 7; 

O 33 R 7 N 9 

payment of decree amount 

order postponing order if appeal¬ 
able O 20 R 14 N 1 


Appeal —Orders —Payment of decree amount 


order refusing to allow, by in¬ 
stalments O 20 R 11 N"14 

personal decree—order refusing ap¬ 
plication for O 34 R 6 N 21 

preliminary issue—order on, as to 
set-off, whether appealable O 8 R 6 N 17 
procedure in appeal from, S 108 N 3; O 43 R 2 
receiver 

order appointing or refusing to 
appoint —See Receiver. 
order passing receiver's account, 
appeal lies O 40 R 4 N 5 

orders in receiver proceedings— 

no appeal lies 0 40 R 4 N 5 

order under O 40 Rr 3 & 4 if 
lies O 40 Rr 3, 4 

refusal of application 

for final decree for redemption 

O 34 R 8 N 9 

to extend time for payment of 
mortgage money tinder mort¬ 
gage decree O 34 R 4 N 16 

refund of purchase-money—order 
granting or refusing, on sale being 
set aside O 21 R 93 N 13 

re-hearing—order for, of appeal 
heard ex parte O 41 R 21 N 11 

order re-admitting, appeal 0 41 R 19 
order, refusing to re-admit 
appeal O 43 R I (/) 

rejection of document—order for, as 
irrelevant or inadmissible O 13 R 3 N 3 
rejection of evidence—order admit¬ 
ting or rejecting document tender¬ 
ed after first hearing 0 13 R 2 N 3 

rejection of memorandum of appeal 

4 f 041R3N6 

order rejecting, for failure to 
furnish security for costs as 
ordered O 41 R 10 N 14 

rejection of plaint—order of, is 

decree S 2 (2); O 7 R 11 N 11 

remand 

appeal from order of—power of 
High Court in such appeals 

O 41 R 23 N 25 

order ol, under inherent power 

, . , ^ _ O 41 R 23 N 22 

order of, under O 41 R 23. O 41 R 23 N 21 
order of under O 41 R 33. O 41 R 33 N 16 

return of plaint—order for, if ap- 

pealaMe O7R10N11 

review—order granting whether lies 

from S 105 Nil 

rules relating to appeals from O 43 R 2 
security for costs 

dismissing suit—for failure to 

glVc , 0 25R2N5 

ordcr for 0 25 R1N14 

stay of suit 

order slaying or refusing to stay 
suit, whether lies from S 104 N 14 
order staying suit on account of 
interpleader suit between 
parties regarding same sub- 
jeet-matter O 35 R 3 N 2 

what are appealable o ini 

S 104, strict constriction of S 104 N 2 
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Appeal— Orders 

when lies from 
withdrawal of suit- 


S 104 0 43 

order as to 

O 23 R 1 N 39 


PARTIES— See PARTIES 

addition of O 41 R 33 N 10 

non-joinder effect O 41 R 20 N 10 

power of appellate court to add 
appellant O 41 R 20 N 5 

power of court to add respon¬ 
dent O 41 R 20 

for purposes of cross objec¬ 
tions O 41 R 22 N 22 

appeal against whole decree by one of 
several plaintiffs or defendants 
where lower court’s decree pro¬ 
ceeds on grounds common to all of 
them—decree in appeal—execution 
of decree by non-appealing parties 

O 41 R 4 N 9 

appeal by one of several defendants 
on ground common to all—death of 

one of the parties O 22 R 11 N 3 

applicability of O 1 to appeals O 1 R 1 N 10 
court's power to add persons 
interested as respondents O 41 R 20 

death of a party before hearing— 
effect O 41 R 30 N 1 

death of one of several appellants in 
a case where decree appealed from 
proceeds on ground common to 
all of them O 41 R 4 N 8 

decree against several persons— 
appeal by one—power of appellate 
court to set aside against all 

O 41 R 33 N 8 

decree against several plaintiffs or 
defendants—right of one to appeal 
against whole decree O 41 R 4 

defect as to—whether may be reme¬ 
died by amendment of appeal 
memorandum O 41 R 3 N 3 

inherent power to add O 41 R 20 N 8 

mortgage—suit on O 34 R 1 N 18 

non-joinder of necessary party,effect, 

O 41 R 1 N 2 

power of appellate court to add S 107 N 16 
courts to add person interested 
in result of appeal as O 41 R 20 

limitation O 41 R 20 Nil 

(to) reverse decree in favour of 
non-appealing parties—lower 
court’s decree proceeds on 
grounds common to several 
plaintiffs or defendants O 41 R 4 

power to transpose parties in appeal 

S 107 N 16 

proceedings for realisation of court- 
fee in pauper suit—government 
whether party within the meaning 
of S. 47 O 33 R 10 N 7 

right to copies of judgment and 

decree O 41 R 36 

substitution of S 107 N 16 


Appeal —Pauper i , : 

pauper O 44 R ! 

pauper appeal— See pauper appeal 

application for leave to appeal as O 44 R I 
inquiry into, by which court to be 
made O 44 R 2 

objections in O 41 R 22 

rejection of O 44 R 1 

rules as to O 44 R I 

personal decree against mortgagor in 
mortgage suit—matters relating to 

O 34 R 6 N 21 

presentation of—debtor in civil prison 
—whether may present appeal with- 1 
out the assistance of pleader 

O 41 R 1 N 2 

Privy Council— See privy council—appeal 

rateable distribution proceedings—order 
in—appealability of— See rateable 

distribution 

RECORD 

loss of—effect O 41 R 13 N 2 

right of party to apply to appellate 
court to send O 41 R 13 N 2 

transmission of, to appellate court 

O 41 R 13- 

transmission—time fixed by appel¬ 
late court for—right of appellant 
to deposit process fees and cause 
service of notices at any time 
before expiry of such period 

O 41 R 13 N 2 

registration of O 41 R 9’ 

appeal, withdrawal of, after regis¬ 
tration O 41 R 9‘ 

register of appeal O 41 R 9 

remand O 41 R 23 ; 

additional evidence—remand for 
taking O 41 R 27 N 15- 

appeal from, order of S 105- 

appellate court’s power to decide 
without remand though it pro¬ 
ceeds on ground different from 
that relied on by lower court O 41 R 24 - 

(of) case, and of issues, distinction 
between O 41 R 23 N 2' 

(of) case, by appellate court O 41 R 23 : 

(of) case, by appellate court—dispo¬ 
sal by lower court on preliminary 
point—power of appellate court to 
frame issues in its order of remand 

O 41 R 23' 

(of) case to lower court O 41 R 29 

(by) consent O 41 R 23 N 19 

dismissal of remanded appeal for 
default of appellant’s appearance 

O 41 R 17 N 2 

disposal of suit upon preliminary 

point by lower court O 41 R 2o- 

disposal on preliminary point, mean- 
ing of 0 41 R 23 Nn 3-6- 

erroneous order by lower court, in 
respect of abatement of suit 

O 22 R 9 N 12! 
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Appeal— Remand 

failure to appeal from order of 
remand, whether a bar to appeal 
from decree on remand S 105 N 8 

improper order of O 41 R 23 N 2 

inherent power to remand 

0 41 R23Nn 10, 15 
(of) issues O 41 Rr 25, 26 

to lower court—findings—effect 
of not filing objections O 41 R 26 N 2 
findings of lower court and evi¬ 
dence to be put on record— 
objections to finding O 41 R 26 
findings of—objections to— 

court-fee on O 41 R 26 N 6 

findings on—return of—duty of 
appellate court O 41 R 26 Nn 2, 3 
power to direct additional evi¬ 
dence to be taken O 41 R 25 N 6 
objections to findings on re¬ 
mand O 41 R 26 

to return evidence to appellate 
court with findings O 41 R 25 

return of findings by lower 
court — determination of 
appeal thereafter O 41 R 26 

return of findings—objection to 
remittal of issue, whether may 
be taken thereafter O 41 R 26 N 3 
powers and duties of court to 
which issues are remitted 

O 41 R 25 N 8 
to trial court O 41 R 25 

for trial—when appellate court 
may make 0 41 R 25 

what court may try issues remit¬ 
ted O 41 R 25 N 7 

jurisdiction after remand depends 

on remand order O 41 R 23 N 30 

new issues raised before appellate 
court no remand can be ordered 

0 41 R 25 N 10 
order of S 105 (2) 

effect O 41 R 23 N 27 

matters decided by—finality of 

O 41 R 23 N 29 

power of appellate court to remand 
case O 41 R 23 

power to O 41 R 23 

preliminary point—disposal of suit 
upon, by lower court—remand by 
appellate court O 41 R 23 

procedure after remand O 41 R 23 N 32 
refund of court-fee, on O 41 R 23 N 33 
(to) what court to be made O 41 R 23 N 26 

where suit has been disposed of on 
preliminary point-order returning 
or rejecting plaint whether dispo¬ 
sal on preliminary point O 41 R 23 N 6 
remittal of issues for trial 0 41 R 25 

review, how differs from S 96 N 3 

RIGHT OF 

abandonment of—effect S 96 N 10 

consent cannot give S 96 N 2 

decree proceeding on common 
ground against separate plaintiffs or 
defendants—right of one to appeal 
against the whole decree O 41 R 4 

distinguished from review —See Review 


Appeal— Right of 

(as) distinguished from jurisdiction 
over S 96 N 4 

in execution proceedings S 96 N 11 

must be given by statute S 96 N 2 

not affected by new code S 154 

of party improperly impleaded O 1 R 10 N 42 

one of several plaintiffs, or defen¬ 
dants, can appeal from whole 
decree O 41 R 4 

saving of present S 154 

under new code, not retrospective 

S 154 Nn 1, 2 

under other laws—illustrations of 

S 96 N 22 

when lost S 96 N 10 

right to begin O 41 R 16 

SECOND APPEAL 

See also Second Appeal S 100, O 42 R 1 
against ex parte appellate decree 

S 100 (2) 

appellate court 

ex parte admission by single 
judge—fan be attacked at 

hearing before bench S 100 N 2 

jurisdiction of, does not depend 
upon the character in which it 
reaches the appellate court S 100 N 5 

power to pass decree against 
person not party to first appeal 
^ . S 100 N 2 

finding of fact—rule against objec¬ 
tions as to, is not applicable to 
cases to which S 100 does not ap- 

Pb’ j S 100 N 2 

grounds of 

appellate court assuming juris¬ 
diction, if and when a S 100 N 15 
conditions of S 100 must be 
strictly fulfilled S 100 N 2 

“contrary to usage having force 
of law,” meaning of S 100 N 21 

decision that a question is not in 
dispute cannot be attacked S 100 N 2 
defective judgment, if and when 

a S 100 N 26 

disbelieving witness on grounds 
opposed to law S 100 N 20 

discretionary matters in which 
High Court will not interfere 

fI S 100 N 16 

error of law 

decision not based on legal 
evidence S100N13 

drawing or refusing to draw 

proper inference S 100 N 12 

1 ailure to consider evidence 

.. . , S 100 N 13 

tinning based on no evi- 

donee or in disregard of or 

on inadmissible evidence 

S 100 N 12 

misconception of issue S 100 N 12 
overlooking onus of proof 

what arc I 100 N II 

errors of procedure 

• « or rejection of 
evidence S 100 N 27 
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Appeal— Second Appeal —Grounds of * ‘' * 5 ' 

extension of S. 100 to lbcal 
and special enactments S 100 N 2 
omission to frame or try 
issues S 100 N 25 

must affect decision on 
merits S 100 N, 24 

what are S 100 N 23 

failure to determine issue of 
law S 100 N 22 

finding of fact binding S 100 Nn 52, 54 
concurrent, if binding in 
second appeal S 100 N 54 

when not binding S 100 Nn 53, 54 
general S 100 N 11 

question of fact 

acquisition of easement S 100 N 50 
damages, question as to, 

S 100 N 51 

question of market value of 
property, if S 100 N 51 

what is a S 100 N 51 

question of law 

abandonment, question of, 

if a S 100 N 48 

applicability of the law, 

S 100 N 47 

binding nature of transac¬ 
tion S 100 N 45 

construction of documents 

S 100 N 29 

distinguished from question 
of fact and mixed ques¬ 
tions of law and fact S 100 N 28 
existence of custom S 100 N 21 
existence of liability S 100 N 40 
existence of nuisance S 100 N 46 
foreign law, what is S 100 N 49 

inference from facts S 100 N 32 
interpretation of law, S 100 N 47 

legal effect of document or 

transaction S 100 N 30 

legal necessity, existence of, 

S 100 N 45 

limitation S 100 N 44 

meaning of words, S 100 N 31 

merger S 100 N 43 

nature of contract or trans¬ 
action S 100 N 38 

nature of properly S 100 N 37 

nature of possession S 100 N 36 

nature of tenancy S 100 N 35 

presumptions and onus of 
proof S 100 N 32 

relevancy and sufficiency of 
evidence S 100 N 34 

representation, question of, 

S 100 N 51 

status S 100 N 42 

state of mind, such as fraud 
or negligence S 100 N 39 

refusal to exercise discretion 

S 100 N 16 

wrong exercise of discretion 

S 100 N 16 

how differs from first appeal S 100 N 2 
issue of fact—High Court, power to 

determine in S 103 


Appeal —Second Appeal—N ew case 




new case 

mixed question of law and fact, 
if can be raised S 100 N 57 

plea of 

, estoppel S 100 N 60 

• going to the root of the case 

S 100 N 58 

i jurisdiction S100 N 59 

limitation S 100 N 60 

pure questions of law S 100 N 56 

res judicata S 100 N 60 

when can be raised S 100 N 55 

orders in execution cases S 100 N 9 

order of remand, if can be question¬ 
ed after remand S 100 N 63 

orders under code and other laws 
—procedure S 108 

plea abandoned or varied if and 
when can be raised S 100 N 61 

procedure in S 108 N 2 

right of, 

does not exist where barred by 
other laws S 100 N 4 

must be given by statute S 100 N 2 
rules as to first appeal, apply to 0 42 R 1 

separate appeals necessary where 
separate decrees passed by lower 
court S 100 N 10 

who may appeal S 100 N 62 

SECURITY FOR COSTS O 41 R 10 

Appeal in forma pauperis 

if may be ordered 0 41 R 10 N 3 

enforcement of O 41 R 10 N 17 

failure to give—dismissal of appeal 

0 41 R10 

grounds for demanding O 41 R 10 N 6 
insolvency appeal—security if may 
be required O 41 R 10 N 4 

power of appellate court, to order 

• 0 41 R 10 

procedure, when security is ordered 

O 41 R 10 N 16 

time for furnishing—extension of 
time 0 41 R 10N 10 

where appellant resides out of Bri¬ 
tish India 0 41 R 10 (1) 

security for restitution—when may be 
required O 41 R 6 

stay of execution 

security for, when cannot be demand¬ 
ed 0 41R7 

STAY OF PROCEEDINGS O 41 R 5 

appeal whether operates as O 41 R 5 

power of appellate court to S 107 N 18 

power of appellate court to stay pro¬ 
ceedings under decree appealed 
from O 41 R 5 N 4 

under decree, appeal does not operate 
as O 41 R 5 

STAY OF SALE 

of immovable property, pending 

041 R6 

under lower court’s decree—when 
may be ordered " O 41 R 6 
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Appeal 


SUBSEQUENT EVENTS 

appellate court if can take note of 
O 7R7N4;041R27N 16; O 41 R 33 N 4 
See Appeal—Appellate Court— 

Powers of transfer of S 24 

by Governor-General in council to 

another High Court S 25 

re-transfer of, from one court to 

another S 24 

valuation of S 96 N 18 

claim of set off—appeal relating to 

0 8R6N17 

rej ection of appeal for under-valua 


tion 

when treated as revision 
WHO CAN APPEAL 

co-defendants 

co-plaintiff 

minor 

WITHDRAWAL OF 

after registration 
effect on cross-objections 


O 7 R 11 N 6 
S 115 N 19 

S 96 N 6 
S96N8 
S 96 N 7 
S96N9 

041 R 9 N 4 
O 41 R 22 


Appearance 

See also Non-Appearance 

adjourned hearing—absence of par¬ 
ties on O 17 R 2 

agent, by recognised O 3 R 1 

appearance in person, direction as to 

, . 03R1N 8 

of parties—ru e*r.s t? applicability 
of, to proceedings under 0 9 0 9 R 1 N 2 
of some plaintiffs or defendants 
alone—procedure O 9 Rr 10, 11 

applicability of provisions as to insol¬ 
vency proceedings 0 9 R 4 N 6 

day fixed for— rule as to O 5 R 6 

defendant 

adjourned hearing procedure at, 
when defendant assigns good 
cause for previous non-appear¬ 
ance 0 9 R 7 

appearance of one of several, for 
others O 1 R 12 

failure to attend O 9 R 6 

hearing, procedure where defendant 
only appears at O 9 R 8 

non-attendance of one of several 
defendants 09R11 

direction by court to parties to appear 
in person—failure of party to do so— 
effect of 09R12 

dismissal of suit for default bars fresh 

su,t . , O 9 R 9 

exemption from Ss 132, 133 

exemption of certain persons from 
personal appearance Ss 132, 133 

failure of both parties to appear when 
suit called on for hearing—effect of 0 9 R 3 

firm, appearance of partners where suit 
brought in firm name O 30 R 6 

fixing day for defendant’s appearance O 5 R 6 
government, fixing of time for appear¬ 
ance on behaif of O 27 R 5 

meaning of 0 3 R 1 Nn 3, 4, 5, 6; O 9 R 9 N 2 
memo, of—pleader 0 3 R 4 

C.P.C.—441 


Appearance 

non-appearance of parties 0 9 Rr 2, 12 

one of several plaintiffs—non-appearance 
of 09 RIO 

(by) one plaintiff or defendant for ano¬ 
ther O 1 R 12 

one of several defendants-non-appear- 
ance of O 9 R 11 

(of) parties 0 9 

applicability of provisions as to— 
application to sue in forma pau¬ 
peris 0 9 R 4 N 5 

failure—to appear for examination 

O 10 R 4 (2) 

in person O 3 R 1 

on day fixed in summons for de¬ 
fendant to appear and answer O 9 R 1 
rules as to, applicability of, to exe¬ 
cution proceedings O 9 R 1 N 1 

partners, where sued in firm name, O 30 R 6 
personal 

appearance 

exemption from Ss 132, 133 

not to be ordered, when O 5 R 4 
of defendant or plaintiff O 5 R 3 

persons of rank, exempt from S 133 N 2 
public officer, exempt from S 81 ( b) 
attendance, non-compliance of order 
of 0 9R 12 

company—power to require personal 
appearance of officer of company 

„ . O 29 R 3 

consequence of non-attendance O 9 R 12 

defendant—order for personal ap- 

pearance O 5 R 3 

direction by court for personal ap¬ 
pearance of party — party’s 
failure to appear—dismissal of 
suit upon O 10 R 4 

exemption from 

commission—examination on_ 

when may be ordered O 26 R 1 

court cannot refuse to recognize 

S 132 N 2 

and 133 applicability to 
L 1 Land Revenue Act and 
Bombay Salt Act S 132 N 2 

of certain persons 

personal appearance of Ss 132, 133 
of certain women S 132 N 1 

of other persons 3 

of woman— 

docs not apply to personal 
attendance S 132 N 2 

in criminal cases S 132 N 2 

who are exempted O 26 R 1 N 3 

tor presentation of application for 
leave to sue in forma pruperis O 33 R 3 

of parties, court’s power to order 
—limits to O 5 R 4 

of parties, direction of court as to O S R 3 
persons exempted from-applying 
for leave to sue as pauper— 
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Appearance— Personal 




examintionof person on commission'. : 

::v ^ 033 s R4 

residence and appearance of party 
in person ... . 0 5 R 4 

plaintiff alone appearing*—procedure ' 0 9 R 6 

pleader, appearahce of party by •• 0 3 R 1 

procedure where defendant has good - 
cause of previous non-appearance O 9 R 7 

(by) recognised agent or pleader O 3 R 1 

restoration of suit when sufficient 
cause shown for non-appearance 0 9 R 7 

security for "■ : 

appearance of defendant-extent 
of surety’s liability 0 38 R 2 N 5 

appearance of defendant-form of O 38 R 2 

defendant’s appearance—application 
by surety to be discharged— 
procedure on O 38 R 3 

defendant when may be required to 
give security O 38 R 2 

when to be called for O 38 Rr 1, 2 

where defendant may be called 
to give security O 38 R 1 

under protest by supposed partner O 30 R 8 

Appellate Court 

See appeal 

Application 

See the respective topics concerned 

Arbitration 

See also umpire 

agent’s authority to refer to 

Sch II PIN 19 

agreement to abide by decision of 
court, effect of Sch II I J 1 N 22 

AGREEMENT TO REFER Sch II P 17 

abatement of proceedings on death 
of party Sch II P 1 N 17 

adjustment of suit if operates as S 89 N 4 
applicability of rules as to stay of 
suit . ' Sch IIP 19 

arbitrator’s death or refusal to act 
—procedure on Sch II P 17 N 11 

court cannot appoint umpire, if not 
provided • Sch II P 17 N 13 

effect of, in staying of suit Sch II P 18 N 1 
future differences to arbitrators 

Sch IIP 1 Nn 2, 10 
future differences, not specifically 
enforceable ■ Sch IIP 18 Nl 

if need be in writing Sch II P 17 N 7 

must relate to matters within 
court’s jurisdiction Sch II P 17 N 5 

omission to register is irregularity 

, Sch II P 17 N 16 
omission to register, not revisable 
if acquiesced in Sch II P 17 N 16 

revocation of reference, grounds 
.for " Sch IIP 17 N 12 

signing of, effect, when not signed 

Sch II P 1 N21 

slay of suit, ' • 

application for to be- made at 
earliest opportunity Sch II P 18 N 3 


Arbitration— Agreement to refer— Stay of sflfci- a 

court’s discretion ' Sch II P 18 N g 
legal only when there is subsist- 
:s : mg valid agreement : Sch II (P 18 N 7 
order for can be revoked 

Sch II P 18 N 8 

(by) Presidency Small Causes 
Court; Sch II P 18 N 10 

to be strictly construed Sch II P 17 N 10 

without reference to litigation—how 
to be filed Sch IIP 17 

agreement relating to appointment of 
mutawalli, whether can be filed 

Sch II P 17 N 6 

appeal—order, refusing to' stay suit, 
owing to agreement to refer, is appeal- 
able . ■ ' S 104 (1) cl (e) 

applicability of 

O 1 R 8 01R8N25 

O 9 R 13 to decree on award O 9 R 13 N 2 
provisions of Specific Relief Act 
to Sch II P 18 N 1; P 22 

application by parties to suit, for order 
of reference Sch II P 1 

application for remitting award—limita¬ 
tion Sch II P 14 N 8 

appointment of • 

court as arbitrator Sch II P 1 N 22 

conditions necessary Sch II P 5 N 5 

by court Sch II P 5 N 2 

how to be made SchIIP5N2; 

Sch IIP2N 1 

umpire, whether order revisable 

Sch II P 5 N 8 

of new arbitrator Sch II P 5. 

conditions of Sch II P 5 N 6 

Arbitration Act and arbitration under •: 

Civil Procedure Code difference 
' between Sch II P 1 N 2 

Arbitration Act, applicability of, S 89 N 2 
reference to arbitration—second- 
schedule governed by S 89 

. ARBITRATOR 

and commissioner, distinction be¬ 
tween O 26 R 13 N 2 

and valuer, difference between 

Sch IIP 16 N 14 
appointment of . Sch II P 2 

corruption or misconduct.of Sch II P 15 
death of • Sch II P 5 

difference of opinion among Sch II P 4 

empowering of, to appoint an um¬ 
pire Sch II P 4 

f raudulent concealment Sch II P 15 N 10 
incapacity to act procedure on 
.. Sch II P5.N4 

leaving British India . -Sch IIP 5 

notice for appointment of new Sch II P 5 
or umpire death of !'Sch IIP 5(1) 

powers of Sch II P 6 

to award costs Sch II P .13 N 1 

to cease after award Sch II P 10 N 1 
to get extension ’ . Sch II P 8 

to set aside gift conditional on 
, payment Of compensation 

. . Sch II. P 12 N 5 

•' n • to state special case for opinion * 

of court ‘ Sch II P 11 


f. 
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Arbitration— Arbitrator— Powers of 


to summon witnesses Sch II P 7 N 1 
when appointed by court Sch II P 6 N 1 
presence necessary at meeting 

Sch II P ION2; P4N2 
- refusing to act Sch IIPS 

effect of Sch II P S N 3 

statement of special case by Sch II P 11 
summoning of witnesses before Sch II P 7 

AWARD 

after fixed period, effect of, Sch II P 15 N 12 
after suspending arbitration—effect 
of Sch II P S N II 

against firm—execution of award 

, . O 21 R 50 N 3 

appeal from order filing or refusing 
to file private award whether lies 

f ™ m . S 104 N 15 

application for setting aside, limita¬ 
tion for, to be counted from 
receipt of notice Sch II P 16 N 3 

application for setting aside, time 

for - Sch II P16 N 3 

application to file—whether security 
to produce document may be 
required from defendant O 38 R 5 N 2 
court’s power to modify or correct 

, Sch IIP 12 

decree on, 

before limitation period but with 
consent, effect of Sch II P 16 N 4 

in case of claim on mortgage 

- r 0 34R4N14 

finality of Sch II P 16 N 4 

mortgage-suit on O 34 R 5 N 5 

setting aside—on payment of 
decree amount 0 21 R 89 N 4 

transferee of decree on award 
can apply fo r execution O 21 R 16 N 13 
when revisable Sch II P 16 Nn 3,5,6,7,9 
delivery of, can be through parties 

Sch II P 10 N 5 
enforcement of, method of Sch II P 16 N 11 
execution, where award indefinite 

, Sch II P 14 

execution of, stay of—pending suit 

between parties to award O 21 R 29 N 4 
expiration of period fixed by court 
where award is made after Sch II P 15 
extension of time for making Sch II P 8 
filing of, notice to be given to parties 

fir r . L , Sch II p ION 4 
filing of, without depositions and 
documents, if valid Sch II P 10 N 3 
fixing of time for making Sch II P 3 (1) 
form of Sch II App. Form N 5 

fraudulent concealment of matter 
which ought to have been disclos- 

. S II P 15 

judgment and decree on S II P 16 

making of, meaning of Sch II P 3 N 7 
may operate as res judicata Sch II P 16 N 10 
modification or correction, 
by court, extent of power Sch II P 12 N 1 
grounds of Sch II P 12 Nn 2 3 

mortgage suit—provision as to ap- 
plication for final decree, whether 

app'y O 34 R 4 N 14 

not remitted nor set aside—judg¬ 
ment to be on award Sch II P 16 N 2 


Arbitration— Award 


notice of filing of ' Sch 2 P 10 

order correcting award appealability 

of S 104 N 12 

order on award stated as special 
ease whether appealable S 104 N 11 
order refusing to remit an award re-- 
ferred through court—whether 
lies S 104 N 15 

part of award upon matter, hot re¬ 
ferred to arbitration . Sch II P 12 
proceedings to file—splitting of 
reliefs and claims—bar due to, 
how far applicable O 2 R 2 N 32 

refusal to reconsider, if valid 

Sch II P 15 N 3 
remit, power to Sch II P 14 

remitted—failure to reconsider, 

effect of Sch II P 15 

remitting of Sch II P 14 

application for, limitation 

Sch II P 14 N 8 
private award, not permissible 

Sch II P 14 N 7 
second appeal, when lies Sch II P 16 N 8 
setting aside Sch II P 15 

grounds for Sch II P 15 

. .. , N„4,5,6,7,8 

on ground ot invalid reference 

Sch II P 15 N 13 
procedure Sch II P 15 N 2 

to be signed and filed Sch II P 10 

signing of, how and when Sch II P 10 N 1 
signing of, not necessary for award 
out court Sch IIP 10 N1 

stranger, neither bound by nor can 
enforce Sch II P 16 N 10 

suit to set aside, if and when lies 

Sch II P 16 N 12 

superseding arbitration, where 

award is made after order Sch II P 15 

through court, remitting of, for re- 
consideration Sch II P 14 Nn 1, 3, 4, 5, 6 
valid though oral, if out of court 

Sch IIP 10 N1 

where award has left undetermined 
any of the matters referred to 
arbitration Sch IIP 14 (a) 

without court's intervention Sch II P 20 

appeal against decree on 

S 104 N 15 ; Sch II P 21 N IS 
appeal to Privy Council, it lies on 

... , Sch II P 21 N 17 

award lost, remedy of parties 

f Sch II P 21 N 8 

court-tee on application for fil- 

c Sch II P 20 N 17 
enforcement of Sch II P 21 

niing, notice necessary, to other 

, P ;irt ^ s Sch II P 20 N 13 

form ot Sch II P 21 N 6 

limitation for filing Sch II P 20N 18 
majority award is invalid unless 
so agreed Sch II P 20 N 15 

order filing or refusing to file 

award, appealability of S 104 N 15 

T fi°|lr ard if ' an ‘' when «n 5 

parlies to reference SdOppaN* 

pending suit O 23 R 3 N 9; Sch II P 20 
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Arbitration— Award— Without Court’s intervention 

person interested only can en- 
force Sch II P 20 N 9 

person, not party, though deriv¬ 
ing advantage, cannot enforce 

Sch II P 20 N 9 
procedure on Sch II P 20 N 2 

proceeding to file—nature of 

Sch II P 20 N 12 
revocation of submission 

Sch II P 17 N 12 
revision, if and when lies 

Sch II P 21 N 18 
Small Cause Court can file 

Sch II P 20 N 11 

subject-matter of award, nature 
of Sch II P 21 N 5 

suit to enforce 

jurisdiction of court Schll P 20 N 10 
limitation for Sch II P 20 N 4 
validity of reference and award 

Sch II P21N4 

whether operates as res judicata 

S 11 N27; Sch II P21 N 11 
withdrawal of application 

Sch IT P 1 N 15; P20N 12 
concealment, fraudulent by arbitrator 

Sch II P 15 N 10 

corruption—meaning of—in reference to 
arbitration Sch II P 15 N 5 

costs of Sch II P 13 

court acting as arbitrator—decree by, not 
appealable Sch II P 16 N 3 

COURTS POWER 

to appoint arbitrator Sch II P 5 

to issue commission to examine 
witness, pending arbitration O 26 R 1 N 6 
to modify or correct award, limi¬ 
tation for Sch II P 12 N 6 

to order costs Sch II P 13 N 2 

court shall refer matter in difference, 

by order Sch II P 3 

death of arbitrator or umpire Sch II P 5 

death of party, if operates as revocation 
of reference Sch II P 1 N 17 

decision of majority, if prevails Sch II P 4 N 2 
decree based upon invalid award— 
applicability of Sch II P 16 N 6 

decree not in accordance with award— 
appeal lies Sch II P 16 N 5 

decree on award on reference under 
agreement to refer, not appealable 

Sch II P 17 N 15 

decree on award 

without hearing objections 

appealability of Sch II P 16 N 7 

revisability of Sch II P 16 N 7 

delegation of duty by arbitrators Sch II P 4 N 5 
disobedience to summons to attend be¬ 
fore, consequence of Sch II P 7 

evidence of arbitrator Sch II P 15 N 9 

execution, when award indefinite Sch II P 14 
extension of time 

by court, can be implied Sch II P 8 N 3 

estoppel regarding Sch II P 8 N 4 

oral application not permissible 

Sch II P 8 N 3 

permissible before award actually 

made Sch II P 8 N 3 

filing of agreement to refer Sch II P 17 


Arbitration— Filing of award 

filing of award Sch II P 10 

fixing time, meaning of, for making of 
award Sch II P 3 N 5 

form of agreement to. refer Sch II P 1 N 21 
fraudulent concealment by arbitrator 

Sch II P 15 N 10 
guardian’s authority to refer to Sch II P 1 N 20 
manager’s authority to refer to Sch II P 1 N 20 
matters outside the suit cannot be refer¬ 
red Sch II P 1 N 11 

misconduct, 

meaning of—in reference to arbitra¬ 
tion Sch II P 15 Nn 5, 6, 8 

notice to be given to parties Sch II P 10 N 4 
order filing agreement to refer is appeal- 

able Sch II P 17 N 15 

order filing or refusing to file an agree¬ 
ment to refer to arbitration—appeal 

S 104 N 13 

order of reference 

form of Sch II App Form No 2 

in a suit Sch II P 3 

on an agreement to refer, Sch II Pp 17,18 
application to file agreement Sch II P 17 
appointment of arbitrator Sch II P 17 
effect of Sch II P 3 (2) N 8 

notice of application to file Sch II P 10 
stay of suit Sch II P 18 

superseding Sch II Pp 5, 15 

order revoking reference to arbitra¬ 
tion or agreement to refer not appeal- 
able Sch II P 17 N 15 

parties—misjoinder and non-joinder of, 
in arbitration proceedings—effect 

O 1 R9N8 

(by) parties to suit Sch II P 1 

pleader's authority to refer Sch II P 1 N 18 
provisions of S89; Sch II 

provisions relating to 

applicability to execution proceed¬ 
ings Sch II P 1 N 4 

applicability to insolvency proceed- 

,ngs Sch II P 1 N 3 

applicability to probate proceedings 

Sch II P 1 N 5 

applicability to restitution of con¬ 
jugal rights Sch II P 1 N 6 

applicability under various acts 

Sch II P 1 N 6 A 

construction and effect of Sch II P 1 N 2 

REFERENCE TO 

compromise of suit pending arbitra¬ 
tion O 23 R 3 N 13 

dismissal of suit for failure to appear 
on day fixed for hearing, pending 
the arbitration O 9 R 3 N S 

how far governed by Schedule II S 89 

matters outside suit cannot be re¬ 
ferred to arbitration Sch II P 1 2 

must be by all interested persons 

Sch IIP ! N 7 
must be before judgment Sch II P 1 N 13 
not permissible, on remand ... 

Sch II P 1 N 16 

two or more arbitrators—provision 
for difference Sch II p 4 N 1 

withdrawal of suit after Sch II P 1 N 15 
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Arbitration— Reference to 

without intervention of court—leave 
of court—where a party is a minor 

0 32 R 7 N 15 

REMITTING AWARD Sch II P 14 

application for—limitation Sch II P 14 N 8 
award through court for reconsider¬ 
ation-grounds of Sch II P 14 Nn 1, 3, 4, 5, 6 
failure to reconsider,—effect of Sch II P 15 
private award, not permissible 

Sch II P 14 N 7 

revocation of submission, if permissible 

Sch II P 1 N 14 

submission to—whether compromise of 
suit 0 23 R 3 N 9 

in suits Sch II 

suit by or against firm—reference to 
arbitration O30R1N11 

suit under S 92 —See Trust 
summoning witnesses, by court, to be 
as, in suit Sch II P 7 

superseding arbitration, when per¬ 
missible Sch II P 5 N 7 

superseding reference, permissible by 
court, instead of extension of time 

Sch II P 8 N 5 

UMPIRE 

appointed by court, powers of Sch II P 6 N 1 


O 23 R 1 N 23 


S 89 


appointment of Sch II P 4 

when to arbitrate Sch II P 9 

umpire’s authority 

to extend time SchIIP4N4 

to make award, extent of Sch II P 4 N. 3 
umpire's power Sch II P 6 

on failure of arbitrators Sch II P 9 N 1 

under other acts than C. P. C. Sch II P 1 N 6 A; 

Sch IIP 14 Nil 
withdrawal of suit pending O 23 R 1 N 23 

Arbitration Act. 

saving of the provisions of S 89 

Arbitrator. 

arbitrator’s powers Sch II P 6 

Army 

suit by or against member of—procedure O 28 

Arrest 

appearance of debtor 

procedure on appearance of, in 
obedience to notice or after arrest 

S 55 O 21 R 40 

Before judgment S 94 0 38 Rr 1, 4 

appeal from orders relating to O 43 R 1 (q) 
avoidance of O 38 R 1 

compensation for wrongful arrest S 95 
defendant, when, may be arrested O 38 R 1 
period of detention in prison O 38 R 4 

procedure on failure to furnish 
security 0 38 R 4 

security, 

order to furnish, for appearance 

, , r , , O 38 R 2 

where defendant fails to fur- 

, . nish O 38 R 4 

subsistance money O 21 R 39 N 2 

summary suit—counter claim for 
compensation—if ground for 
granting leave to defend S 95 N 12 
surety—procedure on application by, 
to be discharged ’ 0 38 R 3 


Arrest— Before judgment 

when may be ordered 
Detention 

appeal from order for 
of judgment-debtor in civil prison 
(for) obstruction to execution 
period of, in civil prison 


O 38 R 1 

Ss 55, 59 
S 104 
S 55 
S 74 
S 58 


directors, in decree against corpora- 

.. ;»°n r . . O 21 R 32 

discharge from debt, release under S 58 
, is not S 58 (2) 

discharge of judgment-debtor from O 21 R 40 
discretion of court 

conjugal rights, decree for restitu- 
tion of O 21 R 33 

judgment-debtor, when unable to 
pay—court may disallow appli¬ 
cation for arrest O 21 R 40 

to permit judgment-debtor to show 
cause against detention in prison O 21 R37 
disobedience of injunction O 39 R 2 

disobedience of summons—defaulting 

witn css O 16 R 10 (3) 

in execution S 55, O 21 Rr 37, 40 

decrees enforceable by detention in 

. P r ) SOn , . , O 21 R r 30-32 

insolvency of judgment-debtor, pro- 
cedure S 55 

exemption from S 135 

ambassador or envoy of foreign 
state 86 

(under) civil process S 135 

exemption does not apply in case of 
contempt for court S 135 N 3 

claim to, disallowed, appeal lies S 135 N 10 
foreign Prince, Chief etc. not liable 
. to arr cst S 86 (3) 

judge etc.—while going to or 
attending tribunal and while re¬ 
turning therefrom, meaning of S 135 N 4 
judge, magistrate or judicial officer S 135 
not exempt from process for 
contempt of court S 135 N 3 

judgment-debtor returning from 
jad on release can be arrested S 135 N 5 
judicial officers, parties, pleaders 
and witnesses 5 I 35 

members of legislative bodies 135 A 

pardanashin women S 13 ? 

public officer, when e g*i 

. w T Cn S s- 56, 132 

immediate execution by 0 21 R 11 fh 

(of) judgment-debtor on decree for ^ ' 
payment of money O 21 R 11 (1) 

jurisdiction v ' 

persons out side district S 136 

person residing beyond S 136 

where person to be arrested is 
outside—and arrest is to be made 
in execution of a decree e 

where it is to be made under other 
provisions of the code § 

not in execution Sc Od m 

notice before arrest a ? ;V„ 

order for-appeal lies from S 104 fl w/a 

person outside local limits-procedure ( ' 0 

S 136 Nn 3, 6 


S 135 

odies 135 A 

S 132 
S 81 
Ss. 56, 132 

0 21 R 11 (i) 
decree for 

O 21 R 11 ( 1 ) 

S 136 
S 136 


S 39 
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Arrest 


procedure for—breaking open of 

outer door for S 55, 2nd proviso 

provisions relating to, of judgment- 
debtors (Ss 56, 57, 59) applicable to all 


arrests under code 

KE-ARREST 

of judgment-debtor 
liability of 
non-liability 

RELEASE FROM 

contagious-disease 
effect of 
grounds—illness 
of judgment-debtor 
not a discharge of debt 
satisfaction of decree 


S 134 N 1 

S 58 O 21 R 45 
S 58 O 21 R 40 
S 59 0 21 R 27 
S 58 

S 39, S 50 
S 59 (3) (a) 
S 58 (2) 
S 59 
Ss 58, 59 
S 58 (2) 
S 58 (1) 

S 57 0 21 R 39 
0 21 R 39 


5U®DISTANCE ALLOWANCE 
how and when paid 
omission to pay—release of judg 
mcnt-debtor S 58 

payments to be made in advance 0 21 R 39 
scales of S 57 

to be costs in the suit 0 21 R 39 

to be paid into court before arrest 

O 21 R 39 

surety for appearance of judgment- 
debtor under arrest S 55 (4) 

second arrest'—judgment-debtor already 
under arrest, can be arrested in other 
decree S 135 N 5 

0 21 R 38 
S 59 (1) 
O 21 R 38 
S 32 
of 

S 59 


WARRANT OF 


cancellation of 
contents of 

for disobeying summons 
may be cancelled on the ground 
serious illness 

WRONGFUL 

application on sufficient grounds 
compensation for 

amount and basis of 
application for—limitation 
before judgment 
grant of 
remedy 

what court can grant 

Assessors 

in admiralty and vice admiralty cases 
in salvage towage, or collision, causes 
Assets 

See Rateable distribution 
distribution of—in execution 

Assignment 

pcndcnfe-litc 

Association 

See company 

Attachment 

appointment of receiver effect of on— 
See Receiver 


S 95 
S 95 (a) 
S 95 N 7 
S 95 N 14 
S 95 
S 95 
S 135 N 9 
S 95 N 8 


S 140 
S 140 


S 73 


0 22R 10 


S 94 


ATTACHABLE PROPERTY 

agricultural produce 
damages, right to sue for 
debt 

expectancy of succession 


S 60 (a) to (p) 
S 61 O 21 R 44 
S 60 Cl) 

■ S 60 (]) 
S 60 (1) 


Attachment —Attachable property 


.i : • - A 


judgment-debtor—examination of, 
as to his property ' ' O 21 R 41 

maintenance, right to future S 60 (1) 

mesne profits before determination ’ '! 

. of amount'of' ' iu. : 021R42 

native army—pay and allowances of 
soldiers and followers of, exempt 
f rom S 60 (1) 

property of public officer in suit against S 81 
property outside jurisdiction—where 
it is to be attached under other 
provisions of Ss 39,136 

property in hands of receiver, See 
Receiver 

property liable to attachment and 
sale in execution 5 60 

property not liable to attachment and 

sale S 60 

provident fund, compulsory depo¬ 
sits in, S 60 (1) 

BEFORE JUDGMENT S 94 O 33 Rr 5-13 

agricultural produce—exemption of 

O 38 R 12 

appeal O 38 R 5 N 24 

appeal from orders relating to O 43 R 1 (q) 
applicability of provisions to miscel¬ 
laneous proceedings O 38 R 5 N 2 

application for leave to sue as pauper 
—applicability of provisions as to 
, . , O 38 R 5 N 5 

claim and objection O 38 R 8 

claim proceedings whether abates 
by dismissal of suit O 38 R 9 N 1 
if can be raised after decree 

0 38 R11N 4 

investigation of 38 R 8 

procedure O 21 R 63 N 6 

whether raised afterwards 0 38R 11 N4 
compensation for wrongful attach¬ 
ment, S 95 

conditional attachment O 38 R 5 N 23 

when may be ordered O 38 R 5 

continues after decree O 38 R 11 

deposit into court—liability for 
rateable distribution O 38 R 5 N 19 

divorce cases O 38 R 5 N 4 

effect of att?chment O 38 R 5 N 18 

effect on strangers O 38 R 10 

right of survivorship if affected 

O 38 R 5 N 21 

transfer of property O 38 R 5 N 7 

insolvency court—power of, to 
. order O 38 R 5 N 10 

insolvency proceeding—effect of 

vesting order O 38 R 5 N 20 

jurisdiction, property situated out¬ 
side O 38 R 5 N 17 

mode of making 0 38R7 

mortgage suit O 38 R 5 N 3 

personal liability of mortgagor— 
right of mortgagee to attach 
non-mortgaged properties be¬ 
fore date fixed for payment of 
mortgage money under decree 
for sale O 34 R 6 N 9 

.-notice to show cause O 38 R 5 
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Attachment— Before judgment i " ‘ • ’ 

• % f f, 

property to be attached, specification 
of, ' ■ O 38 R 5 (2) 

r re-attachment after decree 0 38 R11 

r . ... , . whether necessary . O 38 R 11 

whether operates as waiver of 

i . attachment 0 38 R11N 3 

removal of . O 38 R 9 

dismissal for default of appli¬ 
cation for execution—effect 
o • 0 21 R 57 N 8 

on suit being dismissed O. 384ft 9 

• when ordered, 0 38Rr6(2), 9 

when security furnished 0 38 R 9 

revival of—dismissal of suit, rever- 
salof judgment in appeal—attach-, 
ment if revives S 64 N 9 

sale of property under O 38 R 10; O 39 R 6 
right of decree-holder 0 38 R 10 

security for production of pro¬ 
perty—when defendant may be 
called upon to give 0 38 R 5 

Small Causes Court—powers of S 7 N 6; 

O 38 R 13 

unconditional order of attachment 

0 38 R 6 

when may be made, 0 38 Rr5,6 

where cause not shown or secu¬ 
rity not furnished O 38 R 6 

wrongful attachment—liability for 

O 38 R 5 N 22 

Claims and objections' to 

evidence—in support of O 21 R 59 

investigation of O 21 Rr 58-63 

claim, when to be allowed, O 21 R 60 

claim, when to be disallowed, O 21 R 61 

order allowing or disallowing 
claim, when conclusive, O 21 R 63 

sale, postponment of, pending 
enquiry into claim O 21 R 58 (2) 
suit, declaratory, by defeated 
party, O 21 R 63 

third party, where objection to 
attachment is made by O 21 R 58 

trust, property held upon, O 21 R 60 

mortgage claim, continuance of 

attachment subject to, O 21 R 62 

objection when allowed, O 21 R 60 

objection, when disallowed O 21 R 61 

objector—to adduce evidence O 21 R 59 

continuance of default in proceeding 
with execution after O 21 R 57; O 21 R 62 

decree—adjustment of attached decree, 

when ineffectual O 21 R 53 (6) 

Disobedience of order 

attachment to compel party to obey 
commissioner's order O 26 R 11 N 4 

defaulting witness, O 16 Rr 10, 12 

disobeying order granting injunction, 

O 39 R 2 (3) 

disobeying summons, S 32 

witness O 16 Rr 10 (3), 13 

to enforce appearance of defendant S 94 (b) 
failure of duty by receiver O 40 R 4 


I Attachment— Disobedience of order 


temporary injunction 


0 39R2 


O 21 R 62 
O 21 R 60 
O 21 R 61 
O 21 R 59 


EFFECT OF , 

private, alienation after S 64 

. . suit§ to recover property under, 

, . . Venue S 16 (/) 

, : 'transfer of attached property, S 64 

effect on strangers—strangers not 
affected O 38 R 10 


in execution O 21 Rr 41-63 

decrees of several courts under S 63 

not necessary if property attached 
before judgment O 38 R 11 

jurisdiction 

• property in the hands of receiver— 
what court can attach— See Receiver 
precepts S 46 N 1 

preliminary decree for possession and 
rents, attachment under 0 21 R 42 

PROCEDURE AND MODE 

attachement of land registered in 
office of collector O 21 R 14 

breaking open of outer door for 
seizure of S 62 (2) 

crops cut and gathered O 21 R 44 (6) 

current coin and currency notes O 21 R 56 
debt O 21 R 46 (n) 

decrees O 21 R 53 

decree against firm O 21 R 50 

decree for rents or mesne profits; 

attachment under O 21 R 42 

growing crop, O 21 R 44 (a) 

which cannot be stored, O 21 R 45 (5) 

immovable property, O 21 R 54 

particulars of, to be given in ap¬ 
plication for O 21 R 13 

land paying revenue to Government, 
attachment of, O 21 R 54 

money decree, O 21 R 41 

movable property O 21 R 43 

movables not in judgment-debtor’s 
possession O 21 R 46 ( c) 

negotiable instruments, attachment 
of O 21 R 51 

partnership property, when attach¬ 
able, O 21 R 49(1) 

property attached in execution of 
decrees of several courts, S 63 

property beyond juridiction S 136 

property in custody of court or 
public officer O 21 R 52 

properly in dwelling-hous S 62 

property not in judgment-debtor’s 
possession O 21 R 12 

property of witness disobeying 
summons O 16 R 13 

property outside local limits S 136 N 37 
property subject to decay O 21 R 43 proviso 
salary of public officer or railway 
servant or servant of local author¬ 
ity, S 60 (1); O 21 R 48 

salary or allowance O 21 R 48 

share in corporation O 21 R 46 (1) 

share in joint property, O 21 R 13 ( b ) 

share in movables 0 21 R 47 
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Attachment 

release from 0 21 R 57—60 

removal of 0 21R55 

after satisfaction of decree 0 21 R 55 

seizure of property in dwelling-houses S 62 

suit to set aside—parties to O 1 R 10 N 27 

suits-in respect of O 21 R 63 

warrant of, O 21 R 24 

WRONGFUL 

application on insufficient grounds S 95 

compensation for S95 

limitation S 95 N 14 

grant of S 95 

Small Causes Court, if can grant S 75 N 9 

Attorney 

service of process—High Court, original 
side O 49 R 1 

right to address court L P CIs 9, 10 

Award 

See Arbitration 

Bailiff 

delegation of authority l»y O 21 R 24 N 3 
Bankers’ Book 

meaning of O 7 R 17 N 1 

Bankers’ Books Evidence Act, 1891 0 7R17- 

O 11 R 18N 5; 0 13 R5 

Bar Councils Act 

Letters Patent CIs 9 and 10, relation to 

L P CIs 9, 10 N 1 

Bar of suit 

application for leave to sue as pauper 
refused—suit on same cause of ac¬ 
tion, if barred O 33 R 15 

compensation for wrongful arrest, 
attachment or injunction—suit for, 
when barred S 95 

dismissal of suit for default O 9 R 9 

further suit S 12 

objection as to—-bar under S. 66— 
when can be raised S 66 N 20 

PRIOR SUIT 

abatement of second suit if barred O 22 R 9 
decree for money in respect of claim 
arising under mortgage—fresh 
suit for sale not barred O 34 R 14 

dismissal of, for failure to pay 
process fees—bar if applies 09R4 

dismissal—fresh suit when not 
barred O 9 R 4 

omission of reliefs—further suit 

when barred O 2 R 2 N 22 

minor—guardian—minor if barred 

02R2N 11 

mortgage suit—further suit for 
overpayment or mesne profits if 
maintainable O 34 R 9 N 3 

rejection of—fresh plaint, not bar¬ 
red 07K 13 

rejection of plaint—does not preclude 

fresh suit O 7 R 13 

withdrawal of further suit, bar of O 23 R 1 
questions in execution of decree S 47 (1) 

rules precluding institution of further 
suits S 12 N 2 , 

second suit Ss 11, 12 I 


Bar of Suit 


O 2 R 2 N 36 


SPLITTING OF CLAIMS 

bar due to 

burden on defendant to prove 
bar 0 2R2N27 

illustrations O 2 R 2 N 26 

splitting of reliefs—bar due to—suits on 
different causes of action O 2 R 2 N 23 

suit to adjust account in cases where, by 
interlocutory order party is imme¬ 
diately placed in possession of pro¬ 
perty pending decision of suit O 39 R 9 N 1 

Barrister 

High Court—eligibility to be judges of H CS2 
High Court—one-third of judges to be H C S 2 
meaning of H C S 19 

Bengal Tenancy Act 

decree under—execution of—form of 
application 0 21R11N2-A 

proceedings under 

application of 09 09R9N6 

claim of set off O 8 R 6 N 12 

Benami S66N21 

Benamidar 

discovery—order for or against 

O 11 R 13 N 15 

party—whether necessary, in suit 
relating to mortgage O 34 R 1 N 8 

purchase by decree-holder benami 
at execution sale O 21 R 72 

suit against certified purchaser as S 66 
suit by or against—parties to O 1 R 10 N 27 

Bench of Judges 

appeal heard by—difference of opinion 
—procedure S. 98 

Bill of Exchange 

costs—recovery of noting non-accept¬ 
ance of dishonoured O 37 R 6 

suit on—joinder of parties liable on 
same O 1 R 6 

suit on—summary suit O 37 R 2 

Bombay Pleaders Act O 3 R 4 N 18 

British India 

administrator residing outside— 

suit against administrators—parties, 

O 31 R 2 

appellant residing outside—security for 
costs O 41 R 10 

arbitrator leaving Sell 2 P 5 (1) 

court outside—execution in, of decree 
passed by S 44 

defendant about to leave—arrest before 
judgment O 38 R 1 ( b ) 

defendant residing outside—service of 
summons on O 5 R 25 

firm carrying on business outside—suit 
by or against—plaint in name of firm 

O 30 R 1 N 6 

firms, suits by and against, carrying on 
business in 030 5 ! 

meaning of S 1 N 1 

plaintiff residing outside—security for 
costs O 25 R 1 

property situated outside—attachment 
before judgment if can be ordered 

O 38 R 5 N 17 
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British India 

residence outside—meaning of, for pur¬ 
poses of security for costs O 25 R 1 

umpire leaving Sch 2 P 5 (1) 

witness residing outside—commission 
to examine O 26 R 5 

Burden of proof 

failure to discharge—effect O 18 R 2 N 1 

Burial 

right to—suit for—if of civil nature S 9 N 25 

Business 

suit against person carrying on, in name 

other than his own O 30 R 10 

Cantonment Committee 

whether public officer S 2 (17) 

Case 


agreement to state—disposal of case 


stated 
to be stated 


O 36 R 5 
O 36 R 1 


statement of case—on production of 


evidence 

O 18 R 2 

stating of 

S 90; O 36 R 1 

by arbitrators 

Sch II P 11 

for court’s decision—power 

to state 

case 

S 90 

for High Court’s opinion 

S 113 

Caste 

expulsion from—suit relating to 

S 9 N 46 

suit on behalf of 

0 1 R8N 3 

Caste Property 

accounts, inspection of—suit for 

S 9 N 45 

suit relating to 

S9N44 

Caste questions 

suit involving 

S 9 N 43 

Cause of action 


See also place of suing 
decree not to be reversed in appeal for 
misjoinder of S 99 

different causes of action, separate trials 
of 02 R6 

inclusion of whole claim in one suit— 
co-contractor, decree against, if pre¬ 
cludes suit against another co-contrac¬ 
tor O 1 R 6 N 6 

Joinder of 02R3;LPcl. 14 

of defendants O 2 R 3 

power of court to order separate 
trials O 2 R 6 

scope of Order 1 O 1 R 3 N 2 

several causes of action in the same 
suit—relief in respect of, state¬ 
ment of, in plaint O 7 R 8 

suit for recovery of immovable pro¬ 
perty O 2 R 4 

under the Letters Patent L P cl. 14 

Meaning of O 2 R 2 N 7 ; O 33 R 15 N 4 

continuous course of dealing O 2 R 2 N 10 
obligation and collateral security 
constitute one cause of action O 2 R 2 N 8 
several transactions—forming one 
continuous dealing 02R2N 10 

successive claimsarising under same- 
obligation constitutes one cause 
of action 0 2R2N9 

C. P. c.— 442 


Cause of Action 
Misjoinder 

decree not to be reversed for S 99 

effect of O 2 R 3 N 14 

effect of01R9on 01R9N2 

if ground for appeal —See Appeal 
(and) parties—generel O 2 R 3 Nn 6, 7, 8 

objection as to, when to be taken O 2 R 7 
obligation and collateral security cons¬ 
titute one 02R 2 N 8 

pauper, rejection of application to sue as 
—if no cause of action. O 33 R 5 (d) 

plaint must contain facts constituting, 

0 7Rl(e) 

plaintiff seeking relief in respect of 
several distinct causes O 7 R 8 

rejection of plaint for not disclosing O 7 R 11 (a) 
separate trials of different causes of 
action O 2 R 6 

splitting of 02 R2 

subsequent events—relief O 7 R 7 N 4 

successive claims arising under same 
obligation, O 2 R 2 Expin 

suits, rules precluding further, on same 
cause of action, S 12 

suits to be instituted when arises wholly, 

or in part, S 20 

what claims to be joined with claims for 
recovery of immovable property, O 2 R 4 
whole claim, inclusion of O 2 R 1 N 3 

Central Provinces Land Revenue Act 

warrant issued under O 21 R 24 N 7 

Certificate 

of fitness or value for appeal to Privy 
Council O 45 R 3 

for appeal to Privy Council—refusal of O 45 R 6 
sale, certificate of, to bear date on which 
sale becomes absolute, O 21 R 94 

sale, certificate of, to purchaser at court 
sale O 21 R 94 

Certification 

of adjustment of decree O 21 R 2 

Charge 

enforcement of O 34 R 15 

money decree for claim under 

charge—sale of property in execu¬ 
tion not permissible O 34 R 14 N 3 

interpleader suits, when plaintiff entitled 
to a charge for costs in, O 35 R 6 

meaning of O 34 R 15 Nn 3, 4, 5, 6, 9, 10 

invalid mortgage, if creates a decree 

O 34 R 15 N 8 

mortgagee’s charge on surplus sale pro¬ 
ceeds on sale of mortgaged properties 
for arrears of revenue or rent O 34 R 15 N 13 
0 34 applies to O 34 R 15 

party to suit—paying revenue due on suit 
land to prevent sale for arrears, whe¬ 
ther entitled to charge O 39 R 9 N 1 

pauper suits, of Government for court- 
fees in O 33 R 10 

suit to enforce—applicability of provi¬ 
sions relating to simple mortgage O 34 R 15 
suit to realise charge on immovable pro- 

P crt y 0 34 R 15 

Charitable and Religious Trusts Act, S. 9 

S 92 N 2 
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Charities 


suit in respect of 
suits relating to public 


Ss 92. 93 
S 92 


Chartered High Courts 1 

See also High Courts 
admiralty and vice-admiralty jurisdic¬ 
tion, L P els. 32 33 

advocate-general, grant of certificate in 
criminal cases, •' L P c l. 26 

advocates, vakeels and attorneys—powers 
of, in admitting, L P cl. 9 

appeal from courts in the province L P cl. 16 
appeal from High Court of original juris¬ 
diction to High Court in its appellate 
jurisdiction L P cl. 15 

appeal from criminal courts in the pro- 

vinc , e , L P cl. 27 

appeal, none, from High Court exercis¬ 
ing Original criminal jurisdiction L P cl. 25 
appearance of suitors, L P cl. 9 

applicability of S. 95 to S 95 N il 

applicability of Sch I 0 49 R 2 

civil jurisdiction of LP els. 11—21 

Code, extent of application of, to 

Ss117;120;0 49 R 3 

constitution of H C S 2 

criminal jurisdiction L P Cls 22—30 

decree, contingent upon decision of High 
Court * 0 46R2 

establishment of, in several presidencies 
in India, HCS1 

establishment of, other High Courts in 

Indi <? , H C S 16 

execution by, of decrees transferred by 
other courts, 0 21 R 9 

execution of decree before ascertain¬ 
ment of costs S 118 

extraordinary original civil jurisdic¬ 
tion L P Cl 13 

infants, jurisdiction as to L P Cl 17 

insolvent court, provisions with respect 
.to LP Cl 18 

joinder of several causes of action under 
the Charter L P Cl 14 

udges, clerks and ministerial officers of 
High Court. L P Cls 3, 4 

udges of, declaration to be made by, L P Cl 5 
udges of, provision as to appointment, 
etc, H C Ss 2—6; Govt. I Ss 101—105 

udges, when equally divided, opinion 
of senior judge prevails L P Cl 36 

jurisdiction 

and powers of, H C S 9; Govt. I S 107 

appellate, as to appeals from origi¬ 
nal suits L P Cl 15 

appellate, from courts in the province L P Cl 16 
exercise of, not at usual place of sit¬ 
ting L P Cl 31 

law to be administered by the Chartered 
High Courts. L P Cls 19—21 

Letters Patent, High Courts to be esta¬ 
blished by H C S 1 

lunatics, jurisdiction as to L P Cl 17 

matrimonial jurisdiction L P Cl 35 

offenders to be punished under the 
Indian Penal Code 
officers, appointment of, 
opinion of High Court, power to refer 
' case for S 113 


L P Cl 30 
L P Cl 8 


Chartered High Courts 

ordinary and extraordinary jurisdiction 

S 120 N 3 

original jurisdiction, local limits of, L P Cl 11 
original civil jurisdiction as to suits L P Cl 12 
what is S 120 N 3 

original side—right of audience in,—not " { . 

controlled by code S 119 Nn 1, 3 

powers of 

Indian legislature, preserved, L P Cl 44 
single judges and division courts, L P Cl 36 

# t 

Privy Council 

appeals to, L P Cls 39—42 

in criminal cases L P Cl 41 

from decree or final orders of, S 109 

rules as to transmission of docu¬ 
ments to L P Cl 42 

provisions of code applicable to—Ss 116, 117 
provisions relating to Ss 116—120 (Part IX); 

, 0 49 

reference of questions as to jurisdiction 
in Small Causes 0 46R6 

referred cases, hearing of, L P Cl 28 

regulation of criminal proceedings L P Cl 38 
requisition for records by Government 
to be complied with L P Cl 43 

reserving points of law for opinion of, in 
criminal trials before High Court in 
its original criminal jurisdiction L P Cl 25 
review by High Court in criminal cases 

L P Cl 26 

revision, powers of High Court as to S 115 
revocation of Letters Patent of L P Cl 1 

rules in Sch I of the Code, how far 
applicable to O 49 R 3 

rules of practice for subordinate 
courts to be framed by High Court, 

Govt I S 107 

rules, power of Chartered High Courts 
to make, as to their original civil pro¬ 
cedure S 129; L PCI 37 

rules, power to make for original side S 129 N 2 
saving in respect of O 49 R 2 

seal of High Courts L P Cl 6 

Ss 16, 17, 20, of Code not applicable to, 
original side of S 120 N 2 

security for costs in LP appeals, O 41 

R 10 whether applies S 117 N 1 

service of certain processes of O 49 R 3 

Small Cause Courts are subordinate to S3 
special provisions in code, relating to 

Ss. 116-120 

supreme courts, provisions applicable 
to, to apply to Chartered High Courts, 

HCS11 

testamentary and intestate jurisdiction, 

L P Cl 34 

transfer of criminal case or appeal, L P Cl 29 
transfer of suits or appeals by, S24; 

H C S 15; L P Cl 13 

transfer of suit from court in which it 
is filed to another court, where such 
courts are under different High 
Courts S 23 (3) 

unauthorised persons not to address, S 119 


-x--— —-- • 

writs, etc, to issue in name of the crown. 


LPC17 
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Cheque 

attachment, liable to, in execution of 
( decrees S60 ( 1 ) 

Chiefs (Ruling) and Princes 

See also Prince 

agents recognised, who may act as, for, S 85 

arrest, exemption from, S 86 (3) 

attachment of property of S 86 (3) 

consent of Governor General in Council, 
for suits against S 86 

execution of decrees in territories of 
foreign Prince or State S 43 

execution of decrees passed by courts 
of Native States S 44 

provisions of code as to minors and 
lunatics do not apply to O 32 R 16 

style of Princes and Chiefs as parties to 
suits S 87 

suits against, S 86 

suits by, S 84 

suits by or against not governed by 0 32 

0 32 R 16 


Chota Nagpur Tenancy Act 
decree under 

execution of—application for—form 
and contents of O 21 R 11 N 2-A 

requirements O 21 R 13 N 2 

execution—cross claim under same 
decree passed under the Act O 21 R 19 N 1 
plaint return of—in proceedings under 

O7R10N1 

proceedings under—amendment of 

pleadings, in 0 6 R 17 N 1 

Civil Nature 

co-sharer—suit relating to contribu¬ 
tion by—one of civil nature S 9 N 31 

suit of a $ 9 

suit of—common law rights—suit for 
—if of civil nature S 9 N 22 

Civil Prison 

for disobeying summons S 32 (d) 

Civil Procedure Code 

See also Code 

Application of $ j 

to Chartered High Courts, S 120; O 49 R 3 
to High Courts S 117 

to proceedings in any courts of 
civil jurisdiction S 141 

to Small Cause Courts Ss 7. 8 

to Revenue Courts S 5 

Code not retrospective in certain mat- 

ters R 157 

commencement of the Code S (2) 

(as) distinguished from rules, S 2 (l) 

does not limit or atlfect any special or 
local law S 4 

extent of the Code S 1 (3) 

inherent powers of courts, provisions of 
Code not to affect S 151 

limiting or affecting remedy of land- 
holder or landlord, if S 4 

limiting or affecting special or local law 

or special jurisdiction, if S4 

miscellaneous proceedings, procedure in 
Code for suits, to apply to, S 141 

non-applicability of S 4 


Civil Procedure Code 

Presidency Small Cause Courts Act- 
provisions made applicable S 8 N 5; 0 51 
procedure prescribed by—if affected by 
special procedure S 4 N 3 

Provincial Small Cause Courts, extent of 
application of, to, S 7; O 50 

reference to old or other enactments S 151 
retrospective effect of 
- • Revenue Courts—applicability to 
rules are included in “Code” 


Civil Rights 
meaning of 
Civil Servant 

is a public officer 

Civil suit 
nature of 


S 155 
SSN1 
S2(l) 


S9N 16 
S 2 (17) 
S9N16 


O 23 R 1 


Claim 

abandonment of part of 

bar of fresh suit—mortgage suit- 
further suit for over-payments or 
mesne profits if maintainable 0 34 R 9 N 3 
by or against executor, administrator or 
heir 0 2 R 5 

arising under mortgage, decree for 0 34 R 14 

(TO) ATTACHED PROPERTY O 21 R 58 

disallowance of O 21 R 61 

COUNTER CLAIM 0 8 R 6 N 15 

by defendant, security for costs if 
may be required from defendant 

O 25 R 1 N 13 

cross claims—under same decree—in 
execution O 21 R 19 

enforceable under attachment S 64 

frame of suit 

relinquishment of claim O 2 R 2 N 12 

relinquishment of part of claim in 
framing suit O 2 R 2 

investigation by collector Sch III P 4 

investigation of claims to attached pro¬ 
perty 0 21 R 58 

investigation of claims to property at¬ 
tached before judgment, O 38 R 8 

omission to sue for portion of arrears 
of rent—subsequent suit for the same 
barred O 2 R 2 111 

omission to sue in respect of a portion 
of a claim O 2 R 2 (2) 

relinquishment of part, by plaintiff to 
bring suit within jurisdiction O 7 R 10 N 1 
relinquishment of part of claim bars fur¬ 
ther suits 0 2 R 2 

sale in execution, postponement of, 
pending inquiry into claims 0 21 R 58 (2) 
suit to include the whole claim 0 2 R 2 

Client 

death of clicnt'or pleader—puts an end 
to appointment O 3 R 4 (2) 

Club 

See Com pan y 

Code 

See also Civil Procedure Code 
definition of S 2 

enactments amended, schedule of, S 155; Sch IV 
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Code 

(and) rules, distinction between S 2 (1) 

rules in Sch I 

adding to, altering, or annulling Ss 122,125-131 j 

Co-defendant —See parties 

Collector 

accounts, rendering of, to court, Sch III P 9 

alienation, prohibition as to, pending 

execution by Sch III P II 

assets, inquiry as to, in execution pro¬ 
ceedings Sch III P 4 

collector as manager of minor’s estate— 
is public officer S 2 (17) Notes 

debts, inquiry as to, in execution proceed¬ 
ings Sch III P 4 

decree for money, procedure for liquida¬ 
tion of Sch III P 7 

decrees transferred—powers of collector 
in executing Sch III P 1 

decrees, transfer of, for execution by S 68 

decree-holders, notice to, in certain cases 
by . Sch III P 3 

deemed to act judicially in executing 
decrees S 71 

delegation to—of power to execute S 68 

district court, when may issue notices 
and enquire instead of Sch III P 5 

districts, where property to be sold is in 
several Sch III P 12 

EXECUTION BY Sch III 

alienation 

restricted, pending execution by 
collector S 72 (1) ; Sch III P 11 

application to set aside sale on 
ground of judgment-debtor’s 
want of title, to whom to be 
made O 21 R 91 N 6 

attendance—of parties and witnesses 
before collector Sch III P 13 

conduct—of sales by collector Sch III P 10 
dispossession of person other than 
judgment-debtor under order of 
collector—remedy 0 21 R 100 N 4 

investigation of claims by collector Sch III P 4 
liquidation of decrees, scheme for Sch III P 7 
property in several districts Sch III P 12 

rules as to transfer of decrees to 
collector for execution Ss 68, 70 

sale—applicability of rules as to pro¬ 
clamation of 0 21 R 70 

sale by collector—confirmation O 21 R 92 N 11 
sale—setting aside by depositing 
decree amount O 21 R 89 N 9 

schedule III of the code applies to 
decrees transferred to collector S 69 

(to) exercise powers of advocate-gene¬ 
ral, when S 93 

(if can) institute suit on behalf of Secre¬ 
tary of State O 27 R 2 Nn 1 2 

judicially, deemed to be acting, in execut¬ 
ing transferred decrees S 71 

jurisdiction of civil courts, barred as to 
collector’s powers S 70 (2) 

local government, rules for execution 
of decrees by collector, to be made by S 70 
may be appointed receiver, when O 40 R 5 

nuisance, consent of collector to suit re¬ 
lating to S 93 


Collector 

owner, when collector may exercise 
powers of Sch III P 7 (2) 

partition by, of estate paying revenue to 
Government S 54 

pauper suit, when a copy of decree in, to 
be sent to O 33 R 14 

personal assistant to collector—power 
of O 27 R 2 N 1 

powers in execution Sch III P 1 

power in special cases Sch III P 2 

powers of 

to compel attendance and production 

. ■ . . Sch iiip 13 

in execution proceedings not exercis- 
abe by civil court S 70 (2) 

public charities, suit relating to, consent 
of S 93 

receiver, when collector may be appoint¬ 
ed O 40 R 5 

recovery of balance by collector Sch III P 8 
sales in execution, how to be conducted 
by Sch III P 10 

scheme of liquidation of decrees for pay¬ 
ment of money Sch III P 7 

statement by collector to district court 

Sch III P 5 

stay in certain cases of public sale of land S 72 

subsistance of judgment-debtor, provid¬ 
ing for Sch III P 9 (3) 

transfer of certain decrees for execution 
by S 68 

transfer of decree to, for execution— 

dismissal of, for default O 21 R 57 N 4 

visitatorial powers of S 93 

Commission O 26 

ACCOUNTS 

to examine or adjust O 26 R 11 

when to issue O 26 R 11 

admissibility of evidence taken on com¬ 
mission * O 26 R 8 

(to) another court S 76 (1) 

attendance of witnesses before commis¬ 
sioner O 26 R 17(1) 

boundary dispute—local investigation 

O 26 R 9 N 2 

cases in which court may issue O 26 R 1 

on request to examine witness outside 
British India O 26 R 5 

COMMISSIONER 

appointment of, objections to O 26 R 12 
to be given necessary instructions O 26 R 12 
disobedience of order O 26 R 11 N 4 

effect of O 26 R 14 N 7 

examination of, in court O 26 R 10 N 5 

if to be examined O 26 R 10 

c .r parte, when, may proceed, O 26 R 18 (2) 
fee of payment of 0 26 RllN 5 

reduction of commissioner’ bill 

O 26 R 15 N 2 

for partition—procedure of O 26 R 14 

parties, appearance of before the O 26 R 18 
powers of O 26 R 10 N 3; O 26 R 11 N 3; 

O 26 R 16 

to apply for issue of process 
against witness O 26 R 17 
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Commission— Commissioner 


compulsion of witness to give 
evidence before 0 26 R 17 

to enter upon or into any land 
or building O 26 R 16 

to examine any person whom 
commissioner thinks proper O 26 R 16 
to examine documents and other 
things relevant to the enquiry 

O 26 R 16 

to examine parties if he thinks 
proper O 26 R 16 

to proceed in the absence of par¬ 
ties O 26 R 18 

whether to report his own 
opinion on the matter refer¬ 
red for examination or merely 
transmit proceedings O 26 R 12 

resistance to 0 26 R 14 N 7 

witnesses, attendance and examina¬ 
tion of, before O 26 R 17 (1) 

witnesses, issue of process to, on 
application of, O 26 R 17 (2) 

commissioner’s report 

appellate court, how far binding on 

O 26 R 12 N 4 

court to confirm, vary or set aside 

0 26 R 14 

further evidence, power of court to 
take O 26 R 10 N 8 

how far binding on court O 26 R 10 N 7 

interference with the report by 
court 0 26 R 10 N 10 

objections to 0 26 R 10 N 6 ; O 26 R 14 N 6 
commission for accounts O 26 R 12 N 3 

rejection on the ground of failure 
to pay expenses of commission 

0 26 R 15 N 1 

to be in evidence in suit O 26 R 12 

when set aside, court may issue new 
commission 

COURT 

commission to examine witness, 
issue of, to court O 26 R 4 

issue of, to—power of such court 
to appoint another to take the evi¬ 
dence O 26 R 6 

may direct further enquiry, O 26 R 12 (2) 
may issue commission to another 
court S 76 

other than High Court situate in 
another province—power of court 
to issue commission to S 76 

EVIDENCE 

commission to take plaintiff’s evi¬ 
dence O 26 R 4 N 3 

commiss on to take defendant’s 
evidence O 26 R 4 N 4 

proceedings and report to be in 

O 26 R 12 (2) 

EVIDENCE TAKEN ON 

admissibility — documentary evi¬ 
dence O 26 R 8 N 4 

admissibility,objection as to—if may 
be taken before trial court—oral 


Commission— Evidence taken on 

evidence 0 26 R 8 N 3 

effect O 26 R 7 

when depositions may be read in evi¬ 
dence O 26 R 8 

whether may be read as evidence in 
the suit when grounds have ceased 

O 26 R8 

EVIDENCE, TO TAKE 

commissioner, if may note demean¬ 
our of witness O 26 R 7 N 3 

execution of commission O 26 Rr 6, 7 

of exempted persons S 133 (3) ; 0 26 R 1 
grounds for taking evidence on com¬ 
mission ceasing subsequently— 
effect O 26 R 8 

language in which evidence to be 
taken O 26 R 7 

procedure of commissioner—in tak¬ 
ing evidence— irregularity in— 
effect of O 26 R 8 N 2 

return of commission to court with 
the evidence O 26 R 7 

second commission, issue of, on 
failure of first O 26 R 4 N 6 

witness resident out of British India 
—examination of O 26 R 5 

examination of commissioner by court 

O 26 R 10 (2) 

EXAMINATION OF WITNESS 

commission for—applicability of 
provisions of Code as to—proceed¬ 
ings under special and local acts 

O 26 R 1 N 1 A 

on commission—persons for whose 
examination commission may 
issue O 26 R 4 

(TO) EXAMINE 

accounts O 26 Rr 11, 12 

or adjust accounts S 75 (c) ; O 26 R 11 

pauper applicant O 33 R 4 

a person S 75 (A) 

person out of British India S 77 

TO EXAMINE WITNESS O 26 Rr 1-8 

grounds for, for appointment of 

O 26 R 1 N 1 

order for O 26 R 2 

when to be issued O 26 R 1 

to whom to be issued O 26 R 3 

execution of—enlargement of time for 

, . O 26 R 7 N 1 

c.\ parte, when commissioner may pro¬ 
ved- O 26 R 18 (2) 

expense OF 0 26R 15 

to be paid into court O 26 R 15 

failure to pay, effect O 26 R 15 N 1 

foreign courts, commissions issued by 
—execution and return of, provisions 
us to g ^g 

further inquiry—after commission O 26 R 10 (3) 

immovable property, for partition of, O 26 R 13 
instructions, court to give to commis- 

s,oner O 26 R 12(1) 

ISSUE OF • . 

in what cases to be issued S 75 N 1 
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by consent of parties—objections to 
commission—estoppel O 26 R 12 N 3 

new commission 0 26 R 14 N 8 

power of court to impose terms as 
conditions precedent 0 26 R 15 N 1 

to court and execution by 0 26 R 6 


LETTER OF REQUEST 

in lieu of commission 

power of court to issue S 77 

power to issue letter instead of 
commission where witness to 
be examined resides out of 
British India S77;026R5 

LOCAL INVESTIGATION 

commission for S 75 N 3; O 26 Rr 9, 10 
to whom may be issued O 26 R 9 N 5 
court ought not to hold with a view 
to gather information for judg¬ 
ment S 75 N 3 

order for—whether appealable O 26 R 9 N 9 
power of court to order further en- 

9 uir y f . 0 26 R 10 

report or commissioner 

admissibility of, in evidence 

. „ O26 R ION 4 

duty of court to consider 

O 26 R 10 N 4 
effect of O 29 R 10 

examination of commissioner in 
c °urt O 26 R 10 

power of court to order further 
enquiry on O 26 R 10 

procedure of commissioner O 26 R 10 
mesne profits, to ascertain O 26 R 9 

market-value of property, to ascertain O 26 R 9 
ORDER FOR O 26 R 2 

omission to actually issue, effect of 

O 26 R 3 N 1 

whether revisable O 26 R 5 N 4 

order re-issuing or refusing to issue com¬ 
mission to take evidence—whether 
appealable O 26 R 4 N 7 

parties, appearance of, before commis¬ 
sioner O 26 R 18 (1) 

(FOR) PARTITION O 26 R 13 

application for—appointment of 
commission, limitation for O 26 R 13 N2 
court if can pass final decree suo 
motu on commissioner's report 

O 26 R 14 N 9 

issue of—whether proceeding in 
execution O 26 R 14 N 9 

procedure of 0 26R14 

pauper applicant, when, may be ordered 
to be examined on O 33 R 4 (2) 

person applying for leave to sue as pau¬ 
per—issue of commission for examina¬ 
tion of—where such person, if exempt 
from the personal appearance in court 

O 33 R 4 

person out of British India—commis¬ 
sion to examine S 77 

powers of commissioners, O 26 R 16 

powers of court to issue S 75 


Commission 




• • • • 

proceedings and report to be evidence, 

' . . - ' 0 26 R 12 (2) 

provisions as to, applicable to non-Brit¬ 
ish Indian Courts S 78 

RETURN OK O 26 R 7 

court to direct, where to be O 26 R 4 (3) 
issued to another court S 76 (2) 

with deposition of witnesses O 26 R 7 
to take evidence—deputy collector— 
power of—to delegate officer of his 
court to take evidence on commission 

. . . . O 26 R 3 N 2 

when deposition may be read in evidence 

. . O 26 R 8 

when issued, O 26 

(for) whose examination to be issued O 26 R 4 
Witness 

• 

attendance and examination of, 
before commissioner O 26 R 17 (1) 

commission to examine, when may be 
issued . O 26 R 1 

examination of 

commission for—cancellation of 
commission — successor of . • 
judge, power of O 26 R 1 N 1 

commission for—stage at which 
commission may be issued 

O 26 R 1 N 1 

on commission—commissron to 
whom may be issued O 26 R 3 

return of commission for, direc¬ 
tion as to ‘ O 26 R 4 

to examine 

application for commission O 26 R 2 
court whether may refuse to 
issue commission O 26 R 4 Nn 1, 2 
issue of commission, grounds for 
—question whether party 
applying for commission will 
be benefited or not is no con¬ 
sideration 0 26R4N1 

procedure O 26 R 3 

order for, if may be made by 
court of its own motion O 26 R 2 N 1 
party, right of, to issue commis¬ 
sion O 26 R 4 N 2 

power of court to issue commis¬ 
sion pending arbitration pro¬ 
ceeding O 26 R 1 N 6 

principles governing issue of 
commission O 26 R 1 Nn 2—4 

to whom commission may be 
issued O 26 R 4 

witness, resident out of British 
India O 26 R 5 

witness, resident within jurisdic¬ 
tion—commission to whom to 
be issued O 26 R 3 

giving evidence before commis¬ 
sioner-expenses of O 26 R 17 

issue of process to, on application 

of commissioner O 26 R 17 (2) 

Commissioner —parties—failure to appear 
before commissioner—effect O 26 R 18 N 1 

Community 

village community—suit on behalf of O 1 R 8 N 3 
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Company ? 

See also Corporation • • ' 

association of individuals, whether public 
officer S 2 (17) Notes 

' club—suit on behalf of O 1 R 8 N4 

^ - Corporation 

See also Corporation 
execution against-examination of- 
officer of, as to its property O 21 R 41 

interrogatories, when corporation is 
1 party to the suit O 11 R 5 

meaning, of O 29 R1 N 2 

officer of, power to require personal 
attendance of O 29 R 3 

suit by or against, procedure O 29 

where deemed to carry on business 
• S 20 Expln II 

liquidation—decree against—transfer of 
—execution O 21 R 16 N 20 

Official liquidator 

. discovery—order for O 11 R 13 N 22 

if can sue on behalf of company O 29 R 1 N 6 
process, service of, on O 29 R 2 

residence of—meaning of, for security 

for costs O 25 R 1 N 4 

Suit by or against 

procedure 0 29 

title of suit O 28 R 1 Nn 2, 3, 4 

unregistered company—suit by or against 

O 29 R 1 N 3 

whether pauper for purposes of pauper 
suit • O 33 R 1 N 10 

winding up proceedings—set off claimed 
by debtor of company O 8 R 6 N 10 

Compensation 

application for, if bars suit S 95 N 13 

for attachment, arrest or injunction 
applied for on insufficient grounds S 95 

appeal from, order awarding, if lies S 104 (l)(g) 
award of, for wrongful arrest, attach¬ 
ment or injunction S 95 (1) 

costs, compensatory in respect of vexa¬ 
tious claim or defence S. 35-A 

injunction, interim, in case of S 95 

suit for, award of compensation under 
S. 95 bars S 95 (2) 


Compromise decree . -. -.c l 

application to set aside-—whether applica¬ 
tion to set aside ex parte decree O 9 R 13 N 6 
compromise—matters to be included in 

O 23 R 3 N 19 

compromise of appeal—after same was 
dismissed for default O 41 R 17 N 5 

compromise of suit 0 23 R 3 

compromise—validity and legality of 

O 23 R3N 8 

effect of and admissibility in evidence 

0 23R3N 24 

(for) execution of documents—enforce¬ 
ment of O 21 R 34 N 3 

form of O 20 R 6 N 2 

Hindu widow—compromise by O 23 R 3 N 22 
minor—compromise on behalf of minor— 
leave of court O 32 R 7 

pauper suit—compromise of—whether 
ground for dispaupering pauper plain¬ 
tiff 0 33 R9N4 

providing payment by instalments—no 
final decree necessary O 34 R 5 N 5 

representative suit O 1 R 8 N 23 

setting aside 

effect of O 23 R 3 N 28 

mode of O 23 R 3 N 28 

submission to arbitration—whether com¬ 
promise O 23 R 3 N 9 

Concise statement 

meaning of O 7 R 9 (1) 

Conjugal rights 

decree for—discretion in executing 

decree for restitution of O 21 R 33 

decree for, mode of execution O 21 R 32 

suit for—if of civil nature O 9 N 28 

Consent 

to proceedings in suits on behalf of per¬ 
sons under disability S 147 

Consolidation 

of appeals S 151; O 41 R 1 N 15 

of suits O 2 R 6 N 4 

(on) appeal to Privy Council O 45 R 4 
for valuation O 45 R 4 


Compromise 

See also Compromise df.crf.f. 

adjustment of suit by O 23 R 3 

agreement by persons under disability S 147 

(of) suit 

• appeal from order recording or refu¬ 
sing to record. O 43 R 1 (m) 

decree in terms of, O 23 R 3 

minor, by guardian or next friend of 

O 32 R 7 

parties, by, out of court O 23 R 3 

Compromise decree 

adjustment of suit—meaning of O 23 R 3 N 7 
agreement stating case for opinion of 
court and providing for certain things 
being done upon the finding of the 
court with respect to the question O 36 R 1 
agreement to take oath—effect of O 23 R 3 N 10 
appeal against S 96 (3) 

appeal—decree on special case stated by 
agreement of parties for decision of 
court O 36 R 5 N 2 


Contempt of Court 

agreement with receiver —See Receiver 
arrest for, no exemption from, S 135 (2) 

disobedience of decree for injunction, 
for restitution of conjugal rights or for 
specific performance—punishment for, 

V : O 21 R 32 

interference with receiver's possession 

O 40 R 1 N 34 

non-compliance with order for dis¬ 
covery 0 11 R 21 

process for—no exemption in favour of 

judge, magistrate etc S 135 N 3 

Contract 

breach of suit for—frame of suit—split¬ 
ting of claims O 2 R 2 N 10 

co-contractor—decree against—if pre¬ 
cludes suit against another co-contrac¬ 
tor 01 R 6 N 6 

injunction, temporary, to restrain breach 
of, " O 39 R2 
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Contract 

joinder of, parties liable on same con¬ 
tract 0 1 R 6 

nature of, if a question of Law —See 

Appeal 

rights under—if civil right S 9 N 29 

specific performance of—decree for, 
mode of execution of, O 21 R 32 

Suit on 

pleading—contents of 0 6 R 4 N 8 

survival of right to sue—on death of 
parties O 22 R 1 N 8 

Contribution 

SUIT FOR 

co-judgment-debtor depositing — 
getting sale set aside—suit if 
lies O 21 R 89 N 31 

parties to O 1 R 3 N 9 

Conveyance 

execution of—by judge or officer of 
court O 21 R 34 (4) 

Co-owner 

bid of, to prevail at execution sale O 21 R 88 

Copy 

memo, of appeal—copies of judgment 
and decree to accompany 


0 41 R 1 


Corporation 

See also company 

attachment of a share in O 21 R 46 

attendance, personal, of officer of, power 
to require O 29 R 3 

business, where deemed to carry on, and 
place of suing S20 Expin II 

decree against O 21 R 32 (2) 

discovery—order for, against O 11 R 13 N 16 
examination of officer of, as to property 
of, O 21 R 41 

injunction against O 39 R 5 

injunction to, binding on officers O 39 R 5 

interrogatories to, delivery of, _ O 11 R 5 
manager—sale of shares in execution— 
procedure on 0 21 R 79 (3) 

personal attendance of principal officer O 29 R 3 
place of business S 20 Expl 2 

place of suing, . S 20 Expin II 

pleadings, subscription and verification 

of ^ 

secretary of—to receive process O 29 R 2 

attachment of, ° c 2 l?io\ 

defined S 2 C 1 ') 

delivery of, in execution O 21 R 79 (3) 
sale of, in execution O 21 R 76 

transfer of, sold in execution O 21 R oU 

SUIT BY OR AGAINST 

‘ director of corporation to receive 

process O 29 R 2 

director of—to sign plaint O 29 R 1 

summons—service upon (J 29 R 2 

Co-sharer 

execution sale—co-sharer's bid to be 

preferred 0 21 R 88 


te 


Co-sharer rn 

one of several co-sharer judgment- 
debtors if can apply to set aside execu¬ 
tion sale O 21 R 90 N 8 

preference to bid, at execution sale 0 21 R 88 


Costs 


account suits, costs in 
of adjournment 
administration suits, costs in 
admiralty and vice-admiralty cases 
affidavit, of 


S 35 

S 35 N 10 
O 17 R1 
S 5N 17 
S 35 N 11 
O 19 R 3 


affidavit containing hearsay or argumen¬ 
tative matters, of 0 19 R 3 (2) 

OF APPEAL 

remand O 41 R 23 N 34 

security for—power of appellate 
court to order O 41 R 10 

appeal withdrawal of — respondent, 
right of, to costs O 41 R 9 N 4 

appellant, when to give security for O 41 R 10 
application, costs of—modes of granting 

S35N4 

of arbitration S 35 N 12; Sch II P 13 

arbitration proceedings out of court— 
costs incurred in—if can be allowed S 35 N 4 

Award of 

on abatement of suit owing to non- 
impleadmcnt of legal representa¬ 
tive O 22 R 4 N 26 

discretion of court S 35 N 1 

in judgment without specifying 
amount—procedure 0 20 R 6 N 7 

to opposite party—on abatement of 
suit due to failure to implead legal 
representative O 22 R 3 N 24 

subject to such conditions and limi¬ 
tations as may be prescribed, S 35 N 2 
subject to the provision of any law 
for the time being in force, S 35 N 3 
claim suit O 21 R 63 N 25 

of commission O 26 R 15 

Compensatory costs 

exception to general principle S 35-A N 2 
order of—appealability of S 35-A N 3 

in respect of false or vexatious 
claims or defences S 35-A 

when can be given S 35-A N 2 

Construction of 

decree as to costs S 35 N 39 

the decree of Privy Council as to S 34 N 33 
will, suit for—costs in S 35 N 18 

contribution for—costs payable under 
joint decrees—suit for, when lies S 35 N 34 
costs against guardian ad litem of minor 

party 0 32 RllN 4 

costs of amendment of plaint in pauper 
suit . O 33 R 16 N 1 

costs shall follow the event, principle of S 35 N 7 
court guardian—costs of O 32 R 4 

Court’s power 

to impose terms as to, when ordering 
re-hearing of appeal heard and 
decided ex parte O 41 R 21 

to order costs on restoration of 
suit dismissed for failure of both 
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Costs 


parties to appear at hearing or for 
plaintiff's failure to pay process 
fees O 9 R 4 N 1 

decree awarding costs, where judgment 
is silent O 20 R 6 N 7 

decree to give directions as to, O 20 R 6 (2) 
decree or order as to—enforcement of 

S 35 N 37 

discretion of court, costs to be in, S 53 

discretion of court as to—if can be 

delegated S 35 N 6 

review, if court can S 35 N 30 

direction for, in decree in appeal O 41 R 35 (3) 
dishonoured bill, costs of noting non- 

acceptance of O 37 R 6 

divorce cases, costs in S 35 N 13 

documents, of proving, when notice to 

admit not given or complied with O 12 R 2 
•of enquiry as to pauperism O 33 R 16 

•executable decree, awarded by—suit if 

will lie S 35 N 28 

execution of decree before ascertain¬ 
ment of costs S 118 

executing court—power of, to add costs 
not awarded by decree in execution 

O 34 R 10 N 7 

ex parte decree—setting aside—court’s 

power to impose terms as to O 9 R 13 N 22 
extent of costs S 35 N 26 

facts, of proving, when notice to admit 
not complied with 0 12R4 

guardian ad litem, costs incurred by 
officer of court acting as, 0 32 

interest on costs S 35 (3); S 35 N 35 

In interpleader suit O 35 Rr 3,4, 6 

plaintiff’s costs, charge for, on thing 
claimed O 35 R 6 

interrogatories, of, O 11 R 3 

judicial discretion of court 

costs are in the S 35 N 5 

principles ir. the exercise of S 35 N 5 

jurisdiction, 

absence of,—no bar to exercise by 
court of powers as to, S 35 (1) 

want of, no bar to award S 35 (1) 

lien of pleader for, where set-off claimed 

by defendant, O 8 R 6 (2) 

MINOR, SUIT BY OR AGAINST S 35 N 19 

costs of attorney or solicitor of 
minor’s guardian or next friend— 
recovery of—minor’s estate 0 32 R 1 N 13 
instituted without next friend— 
order for costs against person 
presenting plaint O 32 R 2 

Mortgage suit O 34 R 2 N 11 

See also mortgage 

costs in, O 34 Rr 2 (a) ; 4, 7 

costs of mortgagee subsequent to 
decree O 34 R 10 

personal liability of mortgagor for 
costs of suit O 34 R 5 N 26; O 34 R 10 N 8 
for redemption O 34 R 7 N 6 

for sale O 34 R 4 N 12 

■of notice for admission or production of 

unnecessary documents, O 12 R 9 

object of awarding S 35 N 1 

of officer of court, as guardian ad litem, 

O 32 R 4 (4) 

official assignee, liability of, for S 35 N 20 

C.P.C.—443 


Costs 


official liquidator—costs incurred by S 35 N 20 
order as to,—appealability of S 35 N 29 

order for delivery of further parti¬ 
culars—power of court to order costs 
against party in default O 6 R 5 N 5 

order for 

to be paid out of estate, order when 
to be made S 35 N 16 

revision, if lies S 35 N 31 

partition suits, costs in S 35 N 21 

partnership suits, costs in S 35 N 22 

Pauper 

of application for leave to sue as, 
and of inquiry into pauperisms O 33 R 16 
costs against guardian or next 
friend of minor O 33 R 11 N 4 

costs of successful defendant 

O 33 R 11 N 5 

rejection of application for leave to 
sue as pauper—fresh suit main¬ 
tainable only if costs of govern¬ 
ment and other opposing party 
are paid O 33 R 15 

payment into court—of sum claimed in 
suit—apportionment of costs O 24 R 4 

plaintiff—insolvency of—costs payable 
by plaintiff before insolvency O 22 R 8 N 11 
pleader and client, as between—suit 

for recovery of, if will lie S 35 N 28 

pleader, liability of, for costs, in suit on 
behalf of minor 0 32R2(1) 

pleader’s liability—when he has obtained 
order against minor without his being 
represented by next friend or guar¬ 
dian O 32 R 5 

pleaders’ lien for costs O 8 R 6 N 16 

postponement of hearing occasioned by 
plaintiff’s default as to summons O 9 R 6 (2) 
prior court having no jurisdiction to 
order costs—subsequent suit, if will 
lie for costs S 35 N 28 

probate proceedings, costs in S 33 N 23 

of process O 48 R 1 

proclamation of sale—costs not covered 

by. . . , O 21 R 89 (3) 

provision in decree as to, at variance 
with judgment O 20 R 6 N 7 

reasons to be given for disallowing S 35 (2) 
of reference to High Court, O 46 R 4 

refund of, order for, on variation or 
reversal of decree, S 144(1) 

representative suit S 35 N 24; O 1 R 8 N22 
Secretary of State, costs against S 35 N 15 
Security for q 25 

of appeal—power of appellate court 
to order security O 41 R 10 

from appellant O 41 R 10 

claim and cross claim O 25 R ] N 23 

defendant if can be ordered to give 

, secu , rit y . .. O 25 R 1 N 13 

if can be required from pauper plain¬ 
tiff . , O 33 R 1 N 16 

inherent power to demand O 25 R 1 N 11 
insolvency of plaintiff O 22 R 8 N 13 

order for—failure to furnish secu¬ 
rity-effect O 25 R 2 

in Privy Council appeals O 45 R 7 

suit decreed—effect O 25 R 1 N 14 

when may be required from plaintiff 

0 25 R 1 
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separate costs, when may be allowed' S 35 N 27 
separate suit for costs, maintaina¬ 
bility of S 35 N 28 

Set-off 0 21R19Nnl, 4 

and lien of pleader for costs O 8 R 6 (2) 
of, against sums due 0 20 R 6 N 8 

costs awarded to mortgagor in mort¬ 
gage suit—set off against mort¬ 
gage money O 34 R 9 N 2 

court may direct costs payable to 
party to be, O 20 R 6 (3) 

pre-emption decree O 20 R 14 N 14 

single judgeof High Court, order as to 
appeal if lies to High Court. S 35 N 32 

solicitor’s lien for 08 R6N 16 

enforcement of S 35 N 38 

stranger to suit, 

order against—when can be made S 35 N 9 
against, order if will lie S 35 N 28 

when can be made liable, S 35 N 9 

subsistence allowances, sums disbursed 
for, to be costs in suit, O 21 R 39 (5) 

successful party, costs disallowed to— 
instances of S 35 N 7 

summary suit, costs in O 37 R 2 (2) 

taxation of costs by taxing master—if 
court can review S 35 N 30 

trust cases, costs in S 35 N 16 

unsuccessful party to bear costs S 35 N 9 

variation or reversal of decree, or order 
—for refund of costs on, S 144 (1) 

when pauper succeeds O 33 R 10 

by whom to be paid S 35 N 9 

Court 

addressing court—right of S 119 

attachment of property in custody of 

O 21 R 52 

business of court, transfer of, from 
one to another S 150 

Chartered High Courts, Ss 116-120; O 49 

civil courts, meaning of L P Cl 16 N 2 

closing of—on the last day for depo¬ 
siting decree amount for setting aside 
execution sale—effect O 21 R 85 N 3 ; 

O 21 R 89 N 28 

collector’s court not inferior to district 
court S 3 N 2 

commission—issue of. See Commission 
commission to examine witness, whether 
may be issued to O 26 R 4 

courts in territories of Foreign Prince or 
state, established by Governor-Gene¬ 
ral S 43 N 3 

“ court which passed a decree,” defini¬ 
tion of, for execution S 37 

deposit into, of money or other thing 
subject of suit—order for O 39 R 10 

deposit of money into court, by defen¬ 
dant—interest not allowed to plaintiff 
after notice O 24 R 3 

discretion of—if any, to refuse to exa¬ 
mine witnesses O 18 R 4 N 1 

evidence—discretion to call further, 
after closing of case O 18 R 4 N 1 

evidence to be taken in open court O 18 R 4 N 2 I 
foreign—defined, S 2 (5) 


Court 


foreign Prince or State—courts establi¬ 
shed by Governor-General in terri¬ 
tories of, and execution of decrees, 

Ss 43• 45 

inspection of property by 6 18 R 18 

jurisdiction of—to try all civil suits, 
unless barred S 9 

language of courts subordinate to High 
Courts S 137 

mamlatdars’ courts Pre. N 19 

meaning of, under S 113 S 113 N 1 

name of court in which suit brought, to 
be stated in plaint, O 7 R 1 (a) 

Native States, in, execution of decrees 
passed by S 44 

officer of 

if can be appointed to take evidence 
on commission O 26 R 3 N 2 

purchase by, at execution sale O 21 R 73 
opinion of, right to state case for, S 90 

papers from its own records or from 
other courts, may be sent for O 13 R 10 

payment into 

interest whether ceases to run O 24 R 3 
notice of O 24 R 2 

of sum claimed in suit O 24 R 1 

of sum claimed in suit—procedure 
where plaintiff accepts deposit as 
satisfaction in part or full O 24 R 4 


power of 

to adjourn hearing 
(to) amend 

to amend judgments etc, 
appellate court 
(to) appoint arbitrator 


O 17 R 1 
S 152; 153 
S 152 

S 107; 0 41 R 33 
Sch II P 5 


(to) appoint commissioners to hold 
interim sale of crops on land at¬ 
tached O 39 R 6 N 2 

(to) compel parties' attendance O 18 R 4 N 1 
(to) compel person to furnish secu¬ 
rity, for disobeying summons S 32 ( d ) 
(to) compel production of docu¬ 
ments Oil R 14 

to enlarge time S 148 

to examine the party O 18 R 4 N 1 

to fix time limit for cross examin¬ 
ation O 18 R 4 N 1 

inherent power, not affected, • S 151 

to inspect O 18 R 18 

to interfere in the examination, only 
in case of incompetency of party 

O 18 R 4 N 2 

to modify or correct award Sch II P 12 

(to) order proof by affidavit O 19 R 1 

(to) order separate trials O 1R2;02R6 
to pass orders to safeguard ends 
of justice S 94 

pending appeal to Privy Council O 45 R 13 
Privy Council, on application for 
execution of orders of, O 45 R 15 

(to) send for record O 13 R 10 

on transfer of business S 150 

Presidency Small Cause Courts, appli¬ 
cability of Code to S 8 O 51 

property in custody of—attachment of, 

—mode of O 21 R 52 

Provincial Small Cause Courts, applica- 
bility of Code to S 7, O 50 

Revenue Court—application of Code to S 5 
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Court 

review, court to which application for, 
to be made, S 114, 0 47 R 1 

subordination of S3 

additional and assistant judge’s 
courts subordinate to district 
court, • S 24 (3) 

transfer of business of one court to 
another, S ISO 

transfer of suits, Ss 22-24 

transfer of suits instituted in more than 
, one 'court S 22 

transferred decrees—power of courts, 

‘ in execution, S 42 

unauthorised person not to address court S 119 
under S. 113, under Bombay Mamlatdars 
Court Act, collector, if court S 113 N 1 

under S. 113, deputy commissioner of 
Oudh—if court S 113 N 1 

what court can execute decree S 38 

witness, to examine, pursuant to com¬ 
mission O 26 R 6 

Court-fee 

accounts suit between principal and 
agent O 20 R 16 N 4 

additional, to be paid in questions in 

execution „ s 47 (2) 

administration suit, O 20 R 13 N 12 

affidavit, O 19 R 1 N 3 

appeal against final decree in mortgage 
suit —ad valorem fee payable O 34 R 3 N 14 

appeal against instalment decree, O 20 R 11 N 14 
appeal as a pauper, rejected—time for 
payment of court fee, how determined 

S 149 N 10 

appeal, by one of several parlies from 
decree against all, proceeding on com¬ 
mon ground O 41 R 4 N 10 

appeal, court-fee on O 41 R 1 N 16 

appeal from mortgage decree, in O 34 R 5 N 25 
appeal from preliminary decree in mort¬ 
gage suit, O 34 R 4 N 16 

appeal, in—whether may be demanded 
after disposal of appeal O 41 R 35 N 5 

claim suit, O 21 R 63 N 22 

cross objection in appeal, O 41 R 22 N 21 

Deficiency of 

(in) appeal, right of appellant to be 
heard on proportionate part of 
claim S 149 N 6 

can be made up in regard to any 
document S 149 N 4 

grounds for granting time to make 

up S 149 N 5 

made up after limitation, effect S 149 Nn 3, 7 

may be made up at the admission 
subject to objection later S 149 N 12 

ordered to be made up by lower 
court, interference in appeal, 
extent of S 149 N 8 

power of court to make up S 149 N 2 

when discretionary to allow deficit 
to be made up S 149 N 5 

Government, right of, to apply for pay¬ 
ment of, in particular pauper suits, O 33 R 12 

mortgage suit for redemption—court-fee 
whether payable on surplus profits 
decreed in favour of mortgagor O 34 R 7 N 18 


Court-fee 

on objections to findings returned on 
remand of issues to lower court O 41 R 26 N 6 
partnership suit O 20 R 15 N 6 

pauper appeal—filed after limitation, 
subsequent payment of court-fee in¬ 
valid S 149 N 10 

Pauper suits 

exemption from payment of, O 33 R 8 
realisation of, when plaintiff has 
succeeded in suit O 33 R 10 

recovery of court-fees in O 33 Rr 10, 11, 12 
refusal of leave, subsequent pay¬ 
ment of court-fee, whether relates 
back S 149 N 10 

plaint must show value of subject-matter 
of suit for purpose of O 7 R 1 (1) 

(on) plaint returned fo«- presentation, 
whether enures in court to which 
plaint is returned O 7 R 10 N 8 

Power 

(of) appellate court S 107 N 17 

to make up deficient court-fee S 149 

proceedings under S 95—conversion of 
into suit by paying court-fee S 149 N 11 
process—court-fee on—time for pay¬ 
ment of O 48 R 1 

Refund of 

remand in appeal O 41 R 23 N 33 

where appeal is over stamped O 41 R 1 N 17 
revision, conversion of, into appeal— 
court-fee after limitation S 149 N 11 

right to make up deficiency—distinction 

between appeal and suit S 149 N 9 

set off—court-fee on O 8 R 6 N 14 

suit for mesne profits O 20 R 12 N 8 

suit to set aside execution sale O 21 R 92 N 9 

suit to set aside order of executing court 
in proceedings for delivery of posses¬ 
sion O 21 R 103 N 6 

total non-payment of—time may be 
granted for payment S 149 N 6 

value of suit for O 7 R 1 

when court bound to allow deficiency to 
be made up S 149 N 5 

written statement, O 8 R 1 N 1 

Court of Wards 

compromise by, on behalf of minor O 32 R 7 N 9 
manager of estate—not a public officer 

S 2 (17) Notes 

suit against—notice when necessary S 80 N 5 

Criminal proceedings 

uncertified adjustment of decree, if can 
be taken into account by criminal 
court O 21 R 2 N 32 

Criminal Procedure Code 

S. 145—proceedings under—effect of 
prior delivery of possession under 
civil courts order 0 21 R 36 N 4 

S 195—petition for sanction under—affi¬ 
davit in support of—cross-examina¬ 
tion of deponent, if permissible O 19R 1 N 4 
S 476—appeal under—summary dismis¬ 
sal of O 41 R 11 N 2 

Crop 

attachment of O 21 R 44 (a) 

which does not admit of being 

stor <-‘ d O 21 R 45 (5) 
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S 92 N 22 

0 26R9 
O 26 R 9 
S 9 N 20 
S 34 N 10 


Crop >■ 

growing crop is movable property S 2 (13) 
interim order prohibiting removal of 
growing crop, in execution O 21 R 45 (4) 

sale of growing crop, in execution O 21 Rr 74, 75 
Cross claims 

execution of 0 21R91 

mortgage suits, in, O 21 R 20 

Cross decrees 

assignment in case of O 21 R 18 

Cross-objections 

dismissal of appeal, effect of, on, 0 41 R 22 (4) 
form of, O 41 R 22 (2) 

time within which to be filed, 0 41 R 22 (1) 
who may file O 41 R 22 (1) 

withdrawal of appeal, effect of, on, O 41 R 22 (4) 

Crown 

discovery, right of 0 11R13N17 

right of—to precedence in respect of 
court-fees in pauper suit O 33 R 10 

Custodia legis 

appointment of receiver makes property 
in_5V<? Receiver 

Cypres doctrine 

public trust—applicability to 

Damages 

ascertainment of—commission for 
local investigation 
breach of contract,'suit for 
interest as 
interest on—if can be awarded before 
date of judgment S 34 N 2 

Restitution 

reversal or variation of decree— 
and order for payment of dam¬ 
ages, S 144 (1) 

right to sue for 

not liable to attachment, S 60 (1) ( e ) 

special damage—none necessary in 
suit under S. 91 S 91 

Suit for 

defendants’ duty to traverse in writ¬ 
ten statement O 8 R 3 

defendant failing to certify adjust¬ 
ment of decree in his favour O 21 R 2 N 30 
defendant need not plead to O 8 R 3 

deposit by defendant in court O 24 R 1 
plaint, contents of O ^ ? o ^ ^ 

pleadings, and matters affecting, O 8 R 3 

Wrongful arrest 

suit for S 55 N 15 

Wrongful attachment 

seizure of movable property in exe¬ 
cution—suit for , S 62 N 4 

seizure of movable property in exe¬ 
cution—limitation for suit for 
damages _ . S 62 N 5 

suit for—if can be claimed in execu¬ 
tion proceedings 0 21 R 63 N 10 

Dead person 

decree against O 22 R 4 N 19 

effect of S 52 N 8 

suit by or against O 22 R 1 N 19 

Debenture 

debenture stock and debenture bonds, 

difference between S 2 (19) Notes 

meaning of S 2 (19) Notes 


Decree— 

See also Execution 

adjustment of O 21 R 2 

certificate of O 21 R 2 

minor party—leave of court 
whether necessary O 32 R 7 N 14 

payment out of court and certifica 
tion 0 21R2 

amendment of Ss 152 153 

appeal—copy of amended decree 
necessary O 41 R 1 N 4 

arithmetical mistakes S 152 

clerical mistakes S 152 

summary dismissal of appeal against 
decree—which court to amend 

0 41 R 11 N 9 

Appeal 

division court, appeal to Privy 
Council against decree of Sill 

ex parte decree, from S 96 (2) 

final order to include for purposes of 
appeal to Privy Council O 45 R 1 

irregularity, decree not to be inter¬ 
fered with, in appeal for mere, S 99 

not to be varied in appeal, for irregu¬ 
larities ~ S 99 

original decree, from S 96; O 41 

Privy Council, what cases are 
appealable to S 109 

set-off, from decree allowing O 20 R 19 (2) 

Award, decree based on 

Sch II Pp 16; 21 

award without intervention of court 

—appealability of S 104 N 15; 

Sch II P 21 N 15 

decree not in accordance ’with— 
appeal lies Sch II P 16 N 5 

invalid award, appealability of 

Sch II P 16 N 6 

reference under agreement to refer, 
not appealable Sch II P 17 N 15 

without hearing objections 

appealability of Sch II P 16 N 7 

revisability of Sch II P 16 N 7 

classes of S 2 (2) N 9 

whether exhaustive S 2 (2) N 10 

consent decree—appeal against 

S 96 (3); O 23 R 3 

Contents of O 20 R 6 

administration suit. O 20 R 13 

appellate decree O 41 R 35 

compromise—decree in terms of O 23 R 3 

costs to be mentioned O 20 R 6 

instalment decree O 20 R 11 

original decree O 20 R 6 

partition suit or suit for separate 
possession of share O 20 R 18 

partnership suit, for dissolution of O 20 R 15 
pre-emption suit O 20 R 14 

representative suit O 1 R 8 N 21 

suits for 

accounts O 20 Rr 15, 16, 17 

immovable property, O 20 R 9 

mesne profits, and possession O 20 R 12 
movable property O 20 R 10 
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Decree— Contents of— Suit for , 

restitution of conjugal rights 

O 21 R 32 N 5 

when set off is allowed O 20 R 19 

Copy 

appellate decree, certified copy to be 

furnished to party 0 41 R 36 

appellate decree, copy to be sent to 
lower court O 41 R 37 

certified copy production if neces¬ 
sary for execution application O 21 R 11 
certified copy to be furnished to 
party O 41 R 36; O 20 R 20 

memorandum of appeal to be ac¬ 
companied by—meaning of O 41 R 1 N 4 

(in') pauper suits, copy to be sent to 

' collector O 33 R 14 

Date of O 20 R 7 

appellate decree O 41 R 35 

original decree O 20 R 7 

Definition of S 2 (2) 

adjudication necessary S 2 (2) N 4 

appeal to Privy Council, for pur¬ 
poses of O 45 R 1 

appealable orders not included in 

S 2 (2) N 15 

conclusive determination necessary 

S 2 (2) N 7 

decision of questions relating to 
discharge, when decree S 47 

decision of mere right to sue is not 

S 2 (2) N 6 

detenmination, in execution of 
decree against firm, of liability as 
partner O 21 R 50 N 6 

dismissal for default, not included 
in S 2 (2) N 16 

dismissal of suit as being filed on 
behalf of a minor without a next 
friend, whether amounts to a 
decree O 32 R 2 N 2 

essential, elements of S 2 (2) N 3 

formal expression of adjudication 
necessary S 2 (2) N 8 

order after preliminary decree deter¬ 
mining period and mode of ac¬ 
counting, if decree O 20 R 12 N 14 

order, distinction from 2 (2) N 2 

order rejecting plaint whether 
decree S 2 (2) N 13 

orders under S 47 is a decree S 2 (2) 
order under S 144 is a decree S 144 N 30 
partly preliminary and partly final 

S 2 (2) N 12 

rejection of plaint is decree S 2 (2) 

rights in matters of procedure, deci¬ 
sion as to, if a decree S 2 (2) N 6 

right to costs, decision as to, if a 
decree S 2 (2) N 6 

suit, decision must have been given 
in . S 2 (2) N 5 

summary dismissal of appeal under 
O 41 R 11 0 41 R11N 8 

Drawing up of 

to agree with judgment, O 20 R 6 (1) 

to conform with order on reference 

O 46 R 3 

court's duty to S 33 N 5 

decree can be passed—contingent 

on order in reference O 46 R 2 


Decree— Drawing up of - 

judgment, to be drawn up after S 33 N 5; 

O 20 R 6 N 2 

not in accordance with judgment, 
effect of O 20 R 6 N 7 

pending reference to High Court O 46 R 2 
procedure where judge has vacated 
office before signing decree, O 20 R 8 

Execution of O 21 

application for O 21 Rr 10-23 

by transferee O 21 R 16 

ascertainment of costs, before S 118 

collector, by Sch III 

competency of court to execute S 38 

corporation, decree against for 
specific performance or injunction 

O 21 R 32 (2) 

court to which application for exe¬ 
cution to be made O 21 R 10 

"court which passed a decree,” 
meaning of, S 37 

cross-decree, application for O 21 R 18 
decree for movable property, O 21 R 31 
decree passed in Native States, exe¬ 
cution of Ss 43, 44 

executable decree S 38 N 5; S 47 N 33 
executing court, if can go behind 

S 38 Nn 8, 9 

execution of document or endorse¬ 
ment of negotiable instrument, 
decree for O 21 R 34 

firm, decree against O 21 R 50 

foreign court, by S 45 

decree of,—limitation for S 44 N 6 

procedure for execution of 
decree of S 44 N 6 

High Court, by O 21 R 9 

immovable property, decree for 

O 21 Rr 35,36 

injunction, decree for, O 21 R 32 

joint-decree, application for execu¬ 
tion O 21 R 15 

land situate in more than one juris¬ 
diction O 21 R 3 

mortgage decree for sale, whether 
immovable property for execution 
purposes O 21 R 89 N 8 

mode of transfer of execution O 21 Rr 5, 6 
money decree, how executed 0 21 R 30 
Native States, decrees passed by 
courts of S 44 

notice of execution, when to be given 

O 21 R 22 

oral application for execution 0 21 R 11 (1) 
partition or separate possession of 
share of estate paying revenue to 
Government, decree for S 54 

pending Privy Council appeal O 45 R 13 
pre-decree agreement in bar of 

O 23 R3N 15; R4N 2 
Princes, Chiefs, Ambassadors and 
envoys, against S 86 (3) 

property attached in execution of 
decrees of several courts, S 63 

property in jurisdiction of two 
courts—which court to execute 

0 21R3 

public officer, against S 82 

public officer, against—procedure O 21 R 48 
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Decree —Execution of 

reference to High Court—applica¬ 
tion for execution pending, not 
allowed 0 46 R 2 

restitution of conjugal rights, decree 
for O 21 Rr 32, 33 

scheme for liquidation, provisions of 

Sch III P 7 

specific performance, decree for O 21 R 32 
stay of, pending appeal to Privy 
. Council, O 45 R 13 (2) (c) 

(in) suit cognisable by small cause 
court—execution of, to be trans¬ 
ferred to such court 0 21 R 4 

transfer of decree 

appeals from transferee court’s 
order S 42 N 5 

applicability of 0 22 R 10; 0 22 R 10 N 7 
by village court, not permissible 

S 39 N 14 

forexecution S 39 

for sale or possession of pro¬ 
perly outside jurisdiction S 39 R 8 
jurisdiction of transferring 
court S 38 Nn 6, 7; S 42 Nn 1, 3 
jurisdiction of transferee 
court, how long continues S 42 N 3 
limitation of the transferred 
decree to be decided by which 
court S 40 N 1 

notice of transmission necessary 

S 39 N 17 

power of court in executing 
transferred decree S42 

to another court S 39 

to collector S 6& 

to court in another province S 40 

to subordinate court O 21 R 8 

which courts can execute 0 21 Rr 3-9 

EX PARTE 

See Ex parte decree 
Final decree 

court passing, cannot re-open preli- 


Decree —Money decree 




minary decree 
for foreclosure 
meaning of 
for redemption 
for sale 

Forms of 


S97N 1 
O 34 R 3 
S 2(2) N 11 
0 34R8 
0 34R5 
Sch I App D 


. -- - "Jrr — 

immovable property—mortgage decree 
for sale, whether immovable property 
for execution purposes 0 21 R 89 N 8 

instalments—decree may direct payment 

by O20R 11 

judgment 

effect of not being in accordance 

with O 20 R 6 N 7 

to follow S 33 

judgment to be in agreement with 

O20R6 (1); 0 20 R6N2 

Money decree 

for claims arising under mortgage— 
enforcement of O 34 R 14 

interest, rate of S 34 

meaning of O 21 R 16 N 17; O 21 R 30 N 2 
decree providng for sale of 
property in default of pay¬ 
ment O 21 R 30 N 6 

for purposes of set off of cross 
decrees O 21 R 18 N 3 


is not movable property O 21 R 78 N 3 
maintenance decree—whether money 
decree O 21 R 30 N 2 

rent decree O 21 R 30 N 4 

mortgagor, 

personal decree against, for balance 
due after sale O 34 R 6 

where mortgagee is overpaid O 34 R 9 
partition decree of estate paying revenue 
to Government S 54 

payment of decretal amount O 21 R 1 

modes of paying O 21 R 1 

payment into court O 21 R 1 N 4 

payment out of court O 21 Rr 1, 2 

postponement of O 20 R 11 (1) 

preliminary decree 

appeal from S 97 

classes of . S 2 (2) N 10 

court cannot re-open when passing 
final decree S 97 N 1 

definition of S 2 (2) Expin 

effect of not drawing up See Appeal 
foreclosure, suit for O 34 R 2 

redemption-suit for O 34 R 7 

sale, suit for O 34 R 4 

(of) Privy Council—execution of O 45 R 15 
(for) rent—property not exempt from 
attachment and sale S 60 (2) 

review—decree passed by two or more 
judges—review by whom O 47 R 5 

second appeal from appellate decision S 100 
will lie only if decision amounts to 
decree S 100 N 8 

setting aside 

compromise decree O 23 R 3 N 28 

ex parte decree O 9 R 13 

in suits on negotiable instruments 0 37 R 4 
fraud, suit to set aside ex parte 
decree on the ground of O 9 R 13 N 12 
summary suit on negotiable instru¬ 
ment—setting aside decree and re¬ 
hearing suit O 37 R 4 

signing of 

decree to be signed O 20 R 7 

need not be signed by dissenting 
judge O 41 R 35 (4) proviso 

to be signed by successor of judge O 20 R 8 
stay of execution O 21 R 26; O 41 R 5 

appellate court O 41 R 5 

by court passing decree O 41 R 5 (2) 

superseding decree—dismissal of appeal 
for default—decree of lower court 
whether superseded O 41 R 17 N 9 

transfer of 

application by transferee for sub¬ 
stitution of himself on record 

O 21 R 16 N 19 

assignment of rent decree under 
Tenancy Acts O 21 R 16 N 9 

by decree-holder, O 2i R 16 

consideration for—if can be ques¬ 
tioned by the executing court 

O 21 R 16 Nil 

decree in favour of minor, whether ! 
leave of court is necessary for 
transfer O 32 R 7 N 14 

equities of judgment-debtor, trans¬ 
fer subject to S 49 

for execution S 39; O 21 R 16 N 3 

See also execution 
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Decree— Transfer of 

l ' order of court passirig decree is 

binding on transferee court O 21 R 28 
instrument of transfer when takes 
effect O 21 R 16 N 10 

meaning of O 21 R 16 N 18 

pledge of decree O 21 R 16 N 8 

money decree in enforcement of 
claim under mortgage—transferee 
to be bound by restrictions against 
mortgagee O 34 R 14 N 10 

mortgage decree— registration if 
necessary O 34 R 5 N 21 

mortgage decree, transfer of, in¬ 
cludes the supplemental decree 
against mortgagor personally ^4 R 6 N 23 

(by) operation of law—instances 

' O 21 R 16 N 5 

registration, if necessary O 21 R 16 N 4 

rights of transferee—right of defen¬ 
dant to set off O 21 R 18 N 10 

suit by transferee for declaration of 
right or for refund of price O 21 R 16 N 23 
transferee’s application for execu¬ 
tion O 21 R 16 

transferee’s rights S 49 

Decree-holder 

application for execution by O 21 R 10 

assignment of decree—execution, 0 21 Rr 15, 16 
attaching creditor,—if a S 2 (3) N 2 

defined S 2(3) 

dispossession by, O 21 R 100 

execution sale 

cannot bid at, without leave of court, 

O 21 R 72 

joint decree-holder, 

application for execution, by, O 21 Rr 15, 16 
payment out of court to one of two 
joint decree holders O 21 R 15 N 8 

whether can certify satisfaction of 
mortgage decree O 34 R 5 N 30 

meaning of S 2 (3) 

payment or 

adjustment of decree, notice to 
decree-holder, why it should not 
be certified O 21 R 2 (2) 

payment out of court to O 21 R 2 

rateable distribution—among decree- 
holders, _ S 73 

stay of execution—pending suit by judg¬ 
ment-debtor against, O 21 R 29 

Default _ 

dismissal for— See also (1) Dismissal 

FOR DEFAULT ; (2) APPEARANCE 
dismissal of appeal—for appellant’s de- 
fault O 41 R 11 (2); 0 41 R 7 

dismissal of suit, for O 9 Rr 8 ; 9 

execution—default in proceeding with, 

after attachment O 21 R 57 

order of dismissal for—not a decree S 2 (2) (b) 
purchase-money—default in payment of, 

in time, O 21 R 86 

re-admission—of appeal dismissed for O 41 R 19 
re-sale on, of deposit by purchaser, O 21 R 84 

Def endant 

See also Party 

APPEARANCE 

court may order defendant to ap¬ 
pear in person O 5 Rr 3, 4 


Defendant— Appearance 

day for appearance of, how fixed in 
summons, O 5 K o 

of one, for several, new ia 

personal, when can be ordered, O 5 Rr 3, 4 
security for S 94 (o); O 38 R 1; 0 38 R 2 

arrest of 

before judgment when leaving, or 
removing property O 38 R 1 (a) 

failure to find a fresh surety— 
court may commit him to prison O 38 R 4 
defence—of one on behalf of others O 1 R 0 
non-appearnce of—court to proceed ex 

parte after proof of service of sum-_ 

mons O 9 R 6 

ex parte decree to be passed after 
proof of service of summons O 9 R 6 N 2 

Definitions __ S 2 

mark—meaning of S 2 (20) Notes 

public officer S 2 (17) Notes 

seal—meaning of S 2 (20) Notes 

Dekkhan Agriculturists’ Relief Act 

decree for sale in suit on mortgage under 
—preliminary and final decree—whe¬ 
ther necessary O 34 R 5 N 27 

suit against firm—firm whether can be 
agriculturist under the Act O 30 R 1 N 8 

suit under—compromise of O 23 R 3 N 12 

Delivery 

(of) coin or currency notes attached O 21 R 56 
* decree for—of immovable propery, exe- 

cution of O 21 R 35 

decree of movable property to state 
the amount payable in the alterna- 
live, O 20 R 10 

decree of immovable properly O 21 R 35 

in occupancy of judgment-debtor, O 21 R 95 

in occupancy of tenants, O 21 R 96 

of interrogatories S 30 (a) 

of movable property—to purchaser in 
execution O 21 R 79 

of negotiable instrument or shares O 21 R 80 

of property sold O 21 Rr 79-81 

Demeanour 

remarks on, of witness, 


O 18 R 12 


Demurrage 

suit for—frame of suit—splitting of 
claim O 2 R 2 N 10 

Deposit 

acceptance of—deposit by defendant in 
money suits O 24 R 4 

by defendant—in suit for money or for 

damages, O 24 R 1 

by purchaser at court sale O 21 R 84 

by trustee—of money O 39 R 10 

(for) expenses—in Privy Council appeals 

CM5R7 

order for further deposit O 45 R 10 

refund of balance O 45 R 12 

to be made by applicant for leave to 
appeal O 45 R 7 

of money or movables O 39 R 10 

of negotiable instrument O 37 R 5 

of subject-matter of suit O 39 R 10 

to set aside sale O 21 R 89 

summary suit—order for deposit of bill, 

hundi, or note in, 0 37 R 5 



3544 


General Index 


0 39 R 7 
0 22 R 10 
S9N47 


Detention 

See also arrest 
of subject-matter of suit 

Devolution 

of interest during suit 

Dignity 

suit for upholding 

Director 

company—right to be director of,—if 
of civil nature S 9 N 26 

Disability 

person under—consent or agreement 

by S 147 

Discovery 0 11 

documents S 30; 0 11 R 1 N 1; 0 11 Rr 12-19 
affidavit of O 11 R 13 

application for 0 11 R 12 

objection to 0 11R13N3 

right to and extent of— O 11 R 13 N 1 
when premature O 11 R 20 

exemption from giving—sovereign 
prince or ruling chief, suit by or 
against S 85 N 5 

fof) facts 0 11 R 1 N 1 

forms of Sch I App C 

interrogatories O 11 Rr 1-11 

meaning of 011R1N1 

order for—non-compliance O 11 R 21 

power of court S 30 

specific documents, power of court 
to order discovery of O 11 R 19 (3) 

particulars by defendant before plain¬ 
tiff is to give further particulars in his 
Pfeint O 6 R 5 N 3 

premature discovery—objections to O 11 R 20 

Discovery and Inspection O 11 

See also interrogatories 

Dismissal for default 

appeal 0 41 R 17(1) 

default at preliminary hearing O 41 R 11 (2) 
default under O 41 R 11—restoration 
of appeal O 41 R 11 N 11 

effect of dismissal; decree of lower 
court whether superseded O 41 R 17 N 9 
failure of appellant to appear on 

date of hearing O 41 R 17 

failure to appear on day fixed for 
hearing 0 41R11 

failure to furnish security for costs 

ordered O 41 R 10 

restoration of O 41 R 19 

application for execution 

O 21 R 10 N 9; O 21 R 57 

application for leave to sue as pauper 

O 33 R 15 N 3 

application to set aside sale O 21 R 90 N 50 
refusal to restore—appeal if lies 

O 21 R 89 N 29 


Dismissal for default 


- JJ: J \ 


O 9R8 
O 33 R 11 
09R9 


EFFECT 


fresh suit if barred 
remedies 


O 9 Rr 4, 9 
09 R8N8 


provisions in O 9 as to—applica¬ 
bility to applications 0 9R9N 6 
. when not a bar to fresh suit O 9 Rr 4, 5 
failure to furnish security O 25 R 2 | 


non-appearance of either party O 9 R 3 

non-appearance of plaintiff O 9 R 8 

non-compliance with order for dis¬ 
covery O 11 R 21 

non-payment of charges for summons O 9 R 2 
order of,—is not decree S 2 (2) ( b) 

restoration O 9 Rr 4-9 

restoration in favour of one plaintiff 
whether operates in favour of allO 9 R 9 N 9 
sufficient cause—meaning of O 9 R 4 N 2 
sufficient cause for non-appearance— 

. meaning of O 9 R 9 N 8 

setting aside of O 9 R 9" 

application for 0 9 R 9 

SUIT 

non-appearance of plaintiff 
pauper suit—court-fees, 
plaintiff’s default, 

where plaintiff does not apply for 
one year for fresh summons O 9 R 5 
where plaintiff fails for three months 
to apply for fresh summons O 9 R 5 
when justified—instances O 9 R 8 N 3 

District Court 

issuing of notices and inquiry by, for 
collector, Sch III P 5 

meaning of S 2 (4) N- 2 

Powers of 

to receive statement from collector 

Sch III P 5 

to revise and refer 0 46 R 7 

to submiPfor revision, proceedings in 
small causes O 46 R 7 

to transfer and withdraw suits, ap¬ 
peals and proceedings, S 24 

Subordination 

additional and assistant judges— 
courts of, when subordinate to S 24 (3) 
of Small Cause Court S 3 

to High Court, S 3 

District Judge 

meaning of; whether assistant judge is 
district judge, for purposes of execu¬ 
ting transferred decree or transferring 
same to subordinate court O 21 R 8 N 1 

Divorce 
suit for 

attachment before judgment whe¬ 
ther permissible 0 38 R5N4 

compromise of O 23 R 3 N 5 

Division Court 

appeal to Privy Council Sill 

Documents 

additional evidence—when allowed in 
appeal, O 41 R 27 

admissibility of—objection to O 13 R 3 N 2 

admission of—after first hearing O 13 R 2 
admitted documents 

copies of—endorsement on O 13 R 5 

endorsement on O 13 R 4 

notice for O 12 R 2 

record of O 13 R 7 

return of O 13 R 9 

affidavit of—contents of O 11 R 13 Nn 11, 12 

COPIES 

right to take of documents of other- 
side ' O 11 R 15 N 5 
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Documents —copies of 

business books, giving copies of 
entries in, in lieu of inspection, O 11 R 19 
endorsement on O 13 R 5 

letter-book, shop-book or account- 

book, copies of entries in, O 13 R 5 (1) 
public record, receiving copies of 

entries in, O 13 R 5 (2) 

right to take, of documents of other 
side O 11 R 15 N 5 

verified copies of documents O 11 R 19 
decree for execution of O 21 R 34 

Discovery of O 11 R 1 N 1 

application for O 11 R 12 

effect of non-disclosure O 11 R 13 N 25 
objections to O 11 R 13 N 3 

premature discovery of O 11 R 20 

right to—extent of right to inspec¬ 
tion O 11 R 13 N 1 

effect of—to be stated in pleadings 06R9 
examination of—before framing issues, 

0 14 R4 

Execution of 

by court—for transfer of negotia¬ 
ble instrument or share in corpo¬ 
ration, in execution 0 21 R 80 

by judge or officer of court, on 
behalf of party against whom 
decree is passed for execution of 
document O 21 R 34 

mode of execution of decree for O 21 R 34 
receiver, power of, to execute docu¬ 
ment, O 40 R 1 (d) 

impounding of, S 30 (a) ; O 13 R 8 

Inspection S 30 (a) O 11 Rr 15; 18 (2) 

court may order copies of documents 
to be given to party applying Oil R 19 
order for O 11 R 18 

privileged document O 11 R 13 N 10 

power of court to order, 

S 30 (a); O 11 Rr 11,21 
power of court to inspect, when 
privilege claimed O 11 R 19 (2) 

right to O 11 R 13 N 1 

documents mentioned in pleadings 
or affidavits O 11 R 15 

time for O 11 R 17 

irrelevant or inadmissible O 13 R 3 

list of, 

to be filed with plaint O 7 R14 

to accompany plaint O 13 R 1 

relied on, but not in possession of 
party 0 7 R 15 

not accompanying plaint O 7 R 14 (2) 

notice to admit O 12 Rr 2, 3 

power of court to order party to state 
by affidavit if any document is or was 
in his possession O 11 R 19 

PRIVILEGED DOCUMENTS O 11 R 13 Nn 3,4 

order for production of O 11 R 14 N 1 
power of court to inspect O 11 R 19 

waiver of privilege Oil R 14 N 5 

production of 

application to produce records of 

court O 13 R 10 

at first hearing O 13 Rr 1 and 2 

before Collector Sch III P 13 

by plaintiff—when filing plaint— 
omission to produce—effect of 

O 7 R 18 N 1 

C.P.C.—444 


Documents —production of 

costs of unnecessary notice to pro¬ 
duce O 12 R 9 

document not in party’s possession 

O 7 R 15 

documents in possession of party 
must accompany plaint O 7 R 14 

documents relied on in plaint—pro¬ 
duction of O 7 R 14 

failure to produce under O 7, R 14, 
consequence of O 7 R 18 

failure to produce at first hearing— 
effect of subsequent production O 13 R 2 
impounding and return O 13 

in answer to defendant’s case not in¬ 
admissible O 7 R 18 (2) 

non-compliance with order for 
discovery Oil R 21 

notice to produce O 11 R 16; O 12 R 8 
form of App C form 12 

for inspection Oil Rr 15 ; 16 

on which plaintiff sues, O 7 R 14 

order for production on oath O 11 R 14 

power of court to order O 11 R 14 

requiring persons present in court 
to produce O 16 R 7 

summons to attend and to produce 

O 16 R 1 

summons to produce, O 16 R 6 

to cross-examine witnesses—notin- 
admissible O 7 R 18 (2) 

to refresh memory not inadmissible 

O 7 R 18 (2) 

provisions as to—apply to material ob¬ 
jects produced 0 13R11 

public record—admission of—endorse¬ 
ment on copy O 13 R 5 

registration of—by judge or officer of 
court 0 21 R 34 ( 6 ) 

rejected document 

endorsements on O 13 R 6 

return of O 13 R 7 (2) 

rejection of irrelevant or inadmis¬ 
sible O 13 R 3 

return of 

account books—original to be re¬ 
turned after a copy is filed O 7 R 17 (2) 
power of courts to order S 30; O 13 
sending for—power of court to send 
for papers from its own records etc, O 13 R 10 

Dower 

claim for—whether amounts to charge 

O 34 R 15 N 10 

Dwelling House 

arrest,—entry by serving officer into 

dwelling bouse, for, S 55 

seizure of property—entry by serving 
officer into dwelling house for seizing, S 62 

Ejusdem generis 

doctrine of—applicability!^ construction 
of O 47 R 1 O 47 R 1 N 16 

Enemy 

suit by alien enemy 5 

Envoy 

execution of decree against S 86 ( 3 ) 

S86 


when may be sued 
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Estoppel 

appeal—estoppel against 0 41 R 1 N 14 

compromise—of execution proceedings 

O 23 R 4 N 2 

uncertified payment of decretal amount— 
decree-holder, whether estopped 021 R2 N 2, 8 

waiver 

irregularity in sale proceedings 

0 21 R 90 N 41 

objection to execution, failure to 
raise O 20 R 23 N 1 

Evidence 

ADDITIONAL EVIDENCE 

(in) appeal 0 41 Rr 27, 29 

(in) appeal, mode of taking O 41 R 28 
lower court improperly refusing to 
admit—additional evidence in ap¬ 
peal O 41 R 27 

review on discovery of new and im¬ 
portant evidence 0 47 R 1 

ADMISSIBILITY 

objection to, when to be taken 0 18 R 11 

ADMISSIONS 

(of) facts or documents O 12 R 7 

AFFIDAVIT O 19 R 1 

agreement to take evidence by affi¬ 
davit O 19 R 1 N 5 

APPELLATE COURT, POWER OF 

appreciation of evidence, as to S 107 N 14 
in regard to matters of S 107 N 13 

COMMISSION, EVIDENCE TAKEN ON O 26 R 1 

admissibility O 26 R 8 

admissibility of—evidence of 

foreign witness taken on commis¬ 
sion O 26 Rr 1, 8 

report of local investigation by com¬ 
missioner in another suit O 26 R ION 4 

COURT, POWI'ROF 

(to) allow further evidence after 
case is closed O 18 R 2 N 1 

(to) examine witness—immediately 

O 18 R 16 

(to) recall witness already examin¬ 
ed O 18 R 1 17 

(to) require persons present in 
Court to give evidence or produce 
documents O 16 R 7 

(to) send for papers from its own 
records or from other courts O 13 R 10 

DEMEANOUR OF WITNESS 

remarks on O 18 R 12 

witness description of, by judge in 
notes of deposition, whether 

evidence O 18 R 5 N 1 

INTERPRETATION TO WITNESS O 18 R 6 

LANGUAGE IN WHICH TO BE RECORDED 

English—record of evidence when to 
be in S 138; O 18 R 9 

interpretation to witness when neces¬ 
sary O 18 R 6 

MEMORANDUM OF O 18 R 8 

inability of judge to make memor¬ 
andum as required, reasons to 

be recorded O 18 R 14 

(in) unappealable cases O 18 R 13 

when evidence not taken down by 
judge O 18 R 8 


Evidence 


iaoQ 


MODE OF RECORDING 

(in) appealable cases O 18 R 5 

Chartered High Court—saving of 
rules for taking of evidence by O 49 R 2 
manner of taking O 18 R 5 

non-appealable cases O 18 R 13 

not taken down by judge O 18 R 8 

objection to question when to be 
taken down O 18 Rr 10, 11 

particular question and answer may 
be taken down O 18 R 10 

questions and answers when to be 
taken 0 18RrlO, 11 

questions objected to and allowed by 
court O 18 R 15 

signature of judge to deposition O 18 R 1 
signature of witness to deposition O 18 R 5 

PRODUCTION OF 

documentary evidence, O 13 Rr 1,2 

failure to produce evidence at 
adjourned hearing O 17 R 3 

failure to produce evidence at 
first hearing O 15 R 4 

hearing, (at,) O 18 R 2 

material objects—production, im¬ 
pounding and return of 0 13R11 

time to be granted for O 18 R 2 N 1 

where there are several issues O 18 R 3 
MISCELLANEOUS 

de bene esse—in what cases allowed 

O 18 R 16 

evidence taken before another 
judge, use of O 18 R 15 

expenses of experts O 16 R 2 (2) 

interrogatories, answers to, may be 
used as evidence O 11 R 22 

pleadings to state facts and not 
evidence O 6 R 2 

(as to) pauperism O 33 R 6 

refusal of party to suit to give 
evidence when required by court 

O 16 R 20 

summons to give evidence O 16 R 1 

(in) transferred suit O 18 R 15 (2) 

Evidence Act 

Ss 163 and 16-1—production of documents 
order for 0 11R14N4 

Examination 

COMMISSION 

examination before commissioner 

O 26 R 17 (1) 

examination by O 26 Rr 1— 

(for) examination of a person 

S 75 (a) 

(for) examination of witness O 26 Rr 1 to 8 
de bene esse—of witness—when 

allowed O 18 R 16 

immediate, of witness O 18 R 16 

(OF) PARTY 

(by) court, at first hearing O 10 

oral examination of party or com¬ 
panion of party O 10 R 2 

(to be) recorded O 10 R 3 

(of) person out of British India S 77 

(of) witness O 18 

Execution 

ABATEMENT OF 

applicability of O 22 to execution 
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Execution—ABATEMENT OF 

proceedings O 22 (General) ; O 22 

R4N4; 0 22R 12; O22R10N 15 
abatement-dead person—application 

for execution against 0 21R11N11 
death of decree-holder, if causes 
execution proceedings to abate S 50 N 3 
death of petitioner—substitution of 
legal representative O 22 R 3 N 4 

insolvency of party—effect O 22 R 8 N 4 

ADJUSTMENT OR PAYMENT OUT OF COURT 

adjustment of decree O 21 R 2 

attached decree, adjustment of, when 
ineffectual O 21 R 53 

certificate of adjustment O 21 R 2 

certificate of satisfaction O 21 R 2 

money payable under decree— 

meaning of—for purposes of R 2 

0 21R2N3 

oral adjustment of decree O 21 R 2 N 8 
payment out of court to the decree- 
holder to be certified O 21 R 2 

uncertified adjustment—remedies of 
judgment-debtor 0 21 R 2 N 29 

uncertified payment out of court— 
suit by judgment-debtor based on 
such payment O 21 R 2 Nn 24, 25 

APPEAL 

appeal, forum of S 47 N 85 

arrest—appeal from orders against 
judgment-debtor or surety S 55 N 18 
claim by party to suit—order if 
appealable S 47 N 84 

court-fee in respect of S 47 N 84 

interlocutory orders in execution 
proceedings—appealability of S 47 N 86 
non-appealable order, execution of— 
appealability of decision under S 47 S 36 N2 
decree-holder order allowing to 
withdraw execution proceedings, 
whether appealable O 21 R 17 N 10 

order allowing or refusing execution, 
after considering objection made 
on notice to show cause against 
execution O 21 R 23 N 3 

order amending or refusing to 
amend sale certificate whether 
appealable O 21 R 94 N 16 

order as to claims and objections 
to attachment O 21 R 63 N 26 

order deciding question relating to 
execution—appealability of S 47 N 84 

order declaring co-sharer to be pur¬ 
chaser at execution sale 0 21 R 88 N 6 

order directing security for stay of 
execution O 21 R 29 N 6 

order disallowing or allowing appli¬ 
cation for arrest O 21 R 40 N 9 

order disallowing objections and 

claims to attachment O 21 R 61 N 4 

order for payment out of money 
attached . O 21 R 52 N 9 

orders in execution proceedings S 104 N 7 
order in respect of proclamation of 

sale 0 21 R 66 N 20 

order of forfeiture of deposit of 
25 per cent of the purchase money 
in execution sale O 21 R 86 N 4 


Execution —appeal 

order on application for deficiency 
against defaulting purchaser on 
resale O 21 R 71 N 16 

order postponing sale, to enable 
decree amount to be raised O 21 R 83 N 11 
order refusing simultaneous execu¬ 
tion O 21 R 21 N 2 

order refusing to grant sale certi¬ 
ficate O 21 R 94 N 16 

order relating to notice to show 
cause against execution O 21 R 22 N 17 

order releasing property from 
attachment O 21 R 60 N 6 

order requiring security—for stay 
of execution O 21 R 26 N 2 

order returning execution applica¬ 
tion for amendment O 21 R 17 N 10 

order setting aside or refusing to set 
aside execution sale whether 
appealable O 21 R 90 N 50 

order setting aside or refusing to set 
aside sale O 21 R 92 N 13 

in favour of decree-holder for 
want of leave to bid O 21 R 72 N 13 

on depositing decree amount 

O 21 R 89 N 29 

on ground of judgment-debtor’s 
want of title O 21 R 91 N 10 

proceedings relating to delivery of 
possession—order in O 21 R 101 N 7 

Small Cause Court decree sent to 
original side—appeal if lies against 
order S 47 N 84 

APPLICATION FOR 0 21 Rr 10 tO 23 

amendment O 21 R 11 N 6; O 21 R 17 Nn 2, 3 

application for transfer of decree 
whether application for execution 

O 21 R 10N 8 

attachment of immovable property 
—extracts from Collector’s regis¬ 
ter to be given O 21 R 14 

attachment of immovable property 
—application for—contents O 21 Rr 13, 14 

attachment—particulars in applica¬ 
tion for—of immovable property 

O 21 R 54 

at time of passing decree O 21 R 11 

certified copy of decree, if necessary 

0.21 R 11 

contents of 0 21 Rll (2) 

execution against movable pro¬ 
perty not in judgment-debtor’s 
possession O 21 R 12 

when immovable property to be 
attached O 21 R 13 

value of property attached, under 
a money decree O 21 R 17 

ropy of decree whether to be filed 

0 21 R 11 (3) 

decree-holder, application by, for 
execution O 21 R 10 

defect in—want of verification— 
effect of 0 21 R11N 4 

enforcement of decree—application 
of decree-holder necessary for S 51 N 8 
form of 0 21R. 11 



General Index 


3548 


0 21 R 13 
0 21 R 10 N 1 
0 21 R 11 N 4 
0 21 R 11 


Execution— application for 

form and contents of—execution of 
decrees under other Acts O 21 R 11 N 2-A 
fresh application on decree being 
confirmed or reversed in appeal, 
pending execution O 21 R 10 N 8 

irregularity in form of—effect 0 21 R 11 N 2 
mode of execution to be specified in 
application 0 21 R 11 (2) (j) 

movable property application for 
attachment of—contents O 21 R 12 

oral application 0 21 R 11 

particulars in application for attach¬ 
ment of immovable property 0 21 R 13 
rejection of 0 21 R 17 (1) 

share of judgment-debtor in pro¬ 
perty to be specified in 
successive applications 
verification of 
(by) whom to be signed 
written application for execution, 

O 21 R 11 (2) 

ARBITRATION 

execution proceedings —arbitration 
provisions—applicability of, Sch II P 1 N 4 

ARREST AND DETENTION 

of judgment-debtor S 55 

application for insolvency 

court’s duty to inform judgment- 
debtor that he may apply to be 
declared insolvent S 55 N 10 

judgment-debtor expressing in¬ 
tention to file insolvency peti¬ 
tion—release is discretionary 

S 55 N 14 

judgment-debtor intending to 
apply in insolvency—security 
bond to be given by judgment- 
debtor S 55 N 11 

judgment-debtor not expressing 
any intention to apply in 
insolvency —not precluded 
from afterwards applying S 55 N 14 
security for applying in insol¬ 
vency 

discharge of surety S 55 N 12 

liability of surety S 55 N 12 

(for) contempt of court 

contempt of court, arrest for, if 
governed by S 58 S 58 N 8 

decree for specific movable 0 21 R 31 

discharge and release 

discharge from arrest pending 
application for stay 0 21 R 26 (2) 
discharge of judgment-debtor 
from arrest O 21 R 40 

payment of money, judgment- 
debtor may be released on 
release from arrest in exercise 
of discretionary power of 
court—grounds of O 21 R 40 

release from detention under 
S 58 

re-arrest of judgment-deb¬ 
tor cannot be made S 58 N 4 

what constitutes S 58 N 4 

release, if operates as a dis¬ 
charge, of debts S 58 N 7 

release of judgment-debtor on 
obtaining interim protection 


S 55 


Execution— arrest and detention— Discharge etc. 

from insolvency court—re¬ 
arrest if can be ordered S 58 N 5 
release of person detained in 
civil prison, in what cases S 58 

release pending disposal of, 
application for arrest 0 21 R 40 

exemption from 

judgment-debtor— inability of, 
to pay decretal money—power 
of court to refuse to arrest 0 21 R 40 
illness of judgment-debtor — 
cancellation of warrant on the 
ground of illness S 59 

insolvency, when a protection 
from arrest S 55 N 16 

persons whose arrest might be 
attended with danger and 
inconvenience to the public— 
procedure for arrest of S 55 N 9 
power of court to refuse to 
order arrest, for sufficient 
cause O 21 R 40 

privilege from arrest O 21 R 11 N 3 
privilege from arrest, none, 
when order made for immedi¬ 
ate arrest S 135 (3) 

women, prohibition of, from 
arrest or detention S 56 

how made 

as soon as practicable, judg¬ 
ment-debtor to be brought to 
court S 55 N 5 

dwelling house, not to be en¬ 
tered after sunset and before 
sunrise S 55 

outer door of dwelling house 
when can be broken S 55 N 7 

room in the occupancy of a 

woman, when may be entered S 55 N 8 
(under) money decree O 21 R 30 

notice 

money decree—arrest O 21 R 37 

period of detention S 58 N 6 

place of detention of judgment- 

debtor S 55 N 6 

subsistence allowance S 57; O 21 R 39 
how paid, O 21 R 39 

omission to pay — release of 
judgment-debtor S 58 N 3 

what is S 58 N 2 

surety for judgment-debtor 

realisation of security S 55 N 13 

warrant 

arrest without warrant—legality 

O 21 R 24 N 4 
contents of O 21 R 38 

when can be made 

judgment-debtof—detention of, 
pending disposal of applica¬ 
tion for arrest O 21 R 46 

judgment-debtor may be arrest¬ 
ed at any time S 55 N 4 

judgment-debtor when can be 
arrested S 55 N 3 

order for arrest on application 

at time of passing decree 0 21R11 

attachment O 21 Rr 41-63 

(of) agricultural produce O 21 R 44 
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ExiCUtioil —ATTACHMENT 

attachment of—disposal of pro¬ 
duce under attachment 0 21 R 45 
attachable property 

agricultural produce, partial ex¬ 
emption from attachment 
may be declared by local 
Government S 61 

agriculturist, property not neces¬ 
sary for agriculturist, attach¬ 
able S 60 N 10 

allowance of, public officer etc., 

S 60 (1) (h) ; S60N 15 
ancestral property S 53 

attachment and sale, applicability 
of S 60 

to mortgage decree S 60 N 3 

saleable property, what is S 60 N 5 
under any special or local 
law—liability if affected 
by S 60 S 60 N 3 

books of account S 60 N 11 

certificate of deficiency on resale 
in execution sale, whether at¬ 
tachable O 21 R 53 N 3 

compulsory deposits, S 60 N 19 

contingent or possible rights, S 60 N 21 
cooking vessels, S 60 N 8 

doors and windows of a house S 60 N 5 
houses and other buildings be¬ 
longing to agriculturist S 60 N 10 
implements of husbandry S 60 N 9 
liability of property for sale 

O 21 R 64 N 5 

mangal sutra of Hindu married 
woman, S 60 N 80 

mere expectancy, S 60 N 21 

musical instrument $ 60 N 9 

necessary wearing apparel, S 60 N 8 
occupancy tenure, S 60 N 5 

priest's share of offerings, S 60 N 5 
property liable to attachment and 
sale # S 60 

property liable and not liable S 60 

properly, meaning of S 60 N 4 

property not liable to attachment 
and sale in execution S 60 

provident fund, S 60 N 19 

religious endowment, properties 
of, S 60 N 5 

religious office, S 60 N 5 

right to future maintenance S 60 N 22 
right to get reconveyance of 
property S 60 N 12 

right of management of temple S 60 N 5 

right of personal service, S 60 N 13 
right to sue for damages S 60 N 12 
right of residence S 60 N 5 

saleable property belonging to 
judgment-debtor " S 60 N 6 

saleable property — disposing 
power of judgment-debtor S 60 N 6 

illustration of S 60 N 6 

service tenure S 60 N 5 

stipends and gratuities allowed 
to pensioners, when attachable 

, „ S 60 N 14 

tools of artisans, S 60 N 9 

vested remainder, S 60 N 21 

wages o labourers, S 60 N 20 


Execution— attachment—A ttachable Property 

women’s stridhana, S 60 N 8 

attaching creditor, position of 

right to continue appeal against 
decree O 22 R 10 

attachment before judgment 

application for execution—dis¬ 
missal for default—effect on 
attachment before judgment 

, O 21 R 57 N 8 

re-attachment whether necessary 
where there is attachment 
before judgment 0 21 R 10 N -8 

custody of attached property 

crop attached 0 21 R 45 

leaving attached property in 
judgment-debtor’s cus¬ 
tody 0 21 R 43 N 5 

movable property attachment 
of—custody of property O 21 R 43 
sapurdar — responsibility of, 
after dismissal of execution 
application for default 0 21 R 57 N 6 
(of) debt 

debts, if can be attached S 60 N 7 

debt or share not in possession 
of judgment-debtor, 0 21 R 46 

decree for money whether debt 

. , , O 21 R 53 N 3 

mode of attachment O 21 R 46 

mortgage debt 0 21 R 46 N 4 

payment by debtor into court— 

. , effcct of - O 21 R 46 

(of) decree O 21 R 53 

attached decree 

adjustment of O 21 R 53 Nil 

execution of 0 21 R 53 N 9 

decree for dissolution of part¬ 
nership where, partnership 
assets are immovable property 

, , O 21 R 53 N 3 

decree for mesne profits, attach- 

, ment ° f 0 21 R 53 N 3 

decree for money—attachment 

. ot t O 21 R 53 N3 

decree for rent O 21 R 53 N 3 

(under) decrees of several courts s 63 

attachment must be existing at 

the same time & c fiUT/ i 

court of highest grade J W 4 

comparison possible only if 
all are civil or revenue 
courts c o 

meaning of S63NR 

to realise property—principle 

is one of procedure S 63 N ? 

. , s . a,e - P° wer to order $ 63 N q 

inferior court OOJIN 5 

refusing to proceed with ex¬ 
ecution-appealability of order 

sale by, effect of o 

Smnlf Pi; oi,(>rt y— procedure S 63 N 10 
Small Cause Court, appli- 

garnishee Cab "' ty ° f S 63 10 S 63 N 3 

If necessary for sale in all cases 2> R 46 
S 51 N 4; O 21 R 30 N 6: 

Sa d1,y W if h ° Ut a '^hn>ent£vali R64N 4 


O 21 R 54 jyj jo 
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Execution — Attachment —Garnishee 

whether necessary for sale 

under mortgage decree 0 34 R 5 N 20 
immovable property 

Hindu co-parcener, share of, in 
immovable property belong¬ 
ing to family 0 21 R 54 N 3 A 

mode of attachment O 21 R 54 

proclamation of attachment 

O 21 R 54 N 6 

irregularity in order of attachment 
attachment without warrant— 
legality- ' 0 21 R 24 N 4 

effect— 0 21 R 20 N 12 

failure of judge to sign order of 
attachment—effect 0 21 R 90 N 36 

invalid attachment—sale validity 

0 21 R 54 N 12 

irregularity of attachment—vali¬ 
dity of sale 0 21 R 54 N 12 

(of) mortgaged property 

in execution of money decree 
for mortgage claim O 34 R 14 N 9 
(of) movable property 0 21 R 43 

negotiable instrument 0 21 R 51 

of property in custody of court or 
public officer 0 21 R 52 

anticipatory attachment of pro¬ 
perty in expectation that it 
would come into the hands of 
public officer or court O 21 R 52 N 5 
official assignee—property in the 
hands of O 21 R 52 NT 4 

property in custody of receiver 

O 21 R 52 N 3 

partnership property 0 21 R 49 

judgment-debtor’s share in part¬ 
nership property—attachment 
of— O 21 R 49 

pending inquiry into amount due 

0 21 R 42 

security for avoiding attach¬ 
ment O 21 R 42 N 1 

priority 

questions of, by what court to 

be determined O 21 R 52 

prohibitory order 0 21 R 46 

prohibiting payment or transfer 
of attached property—in¬ 
herent power of court O 21 R 46 N 17 

service of—proof of O 21 R 54 N 5 

property not in possession of judg¬ 
ment-debtor O 21 R 46 

rights under 

alienation—of attached property, 

how far void S 64 

with leave of Court O 21 R 83 

alienation of property—after at¬ 
tachment S 64 

attachment—effect of on adverse 

possession— O 21 R 63 N 24 

attachment under Code and vest¬ 
ing order in insolvency, dis¬ 
tinction between S 64 N 5 

certificate — judgment-debtor— 
authorising to mortgage, etc., 
his attached property 0 21 R 83 

claims enforceable under attach¬ 
ment, illustrations of S64N 12 


Execution— Attachment— Rights under J 

coin or currency notes attached 
—order for payment of, to 
party 0 21 R 56 

contract for sale of property 
before attachment—effect of 

S 64 N 15 

effect of attachment S 64 N 5 

irregularity of—effect of—pri¬ 
vate alienation 0 21 R 54 N 12 

private transfer after attach¬ 
ment—effect of S 64 

provision to be strictly con¬ 
strued S64N2 

private transfer before attach¬ 
ment-effect of S 64 N 3 

private transfer—claims en¬ 
forceable under attachment, 
void only as against • S 64 N 12 

private transfer contrary to at¬ 
tachment, what amounts to S 64 N 11 
private transfer prohibited only 
so far as it is contrary to at¬ 
tachment S 64 N 11 

private transfer of property, for 
raising amounts of decree— 
postponement of sale for 0 21 R 83 
private transfer of attached pro¬ 
perty to raise decree amount 0 21 R 83 
private transfer, restriction 
against— 

attachment before judgment, 

applicability to S 64 N 4 

perfected attachment, neces¬ 
sity of . . S 64 N 3 

private transfer resulting in 
satisfaction of decree—trans¬ 
fer if contrary to attachment 

S64N 11 

private transfer, if wholly void 

S 64 N 12 

rateable distribution, claim for 
—if a claim enforceable under 
attachment S 64 N 13 

restriction against private trans¬ 
fer, meaning of S 64 N 10 

sale in pursuance thereof—, en¬ 
largement of property accru¬ 
ing after attachment—effect 
on S 64 N 5 

survivorship among members 
of Hindu joint family, right 
of—effect on attachment S 64 N 10 

transfer after order of attach¬ 
ment but before it is actually 
effected—effect of S 64 N 3 

transfer by successful claimant 
after claim order before claim 
suit—effect of S 64 N 2 

vesting order after attachment 
—effect of, on S 64 N 14 

waiver of benefit under attach¬ 
ment S 64 N 17 

winding up order after attach¬ 
ment—effect of S 64 N 14 

revival of 

S 64 N 9; 0 21 R 55 N 4; 0 21 R 57 N 7 
(of) salary 

Government—order against, for 
recovery of salary of public 
officer, paid out in contraven- 


General Index 


3551 


Execution— attachment—( of) salary 

tion of—attachment order 

0 21 R 48 N 3 

mode of attachment of salary of 

public officer 0 21 R 48 

railway servant 0 21 R 48 

servant of local authority 0 21 R 48 
pay of persons to whom Indian 
articles of war apply, if at¬ 
tachable S 60 N 18 

railway company—order against, 
for recovery of salary paid by, 
in contravention of attach¬ 
ment order O 21 R 48 N 3 

salary or allowance of public 
officer or railway servants, 

O 21 R 48 

salary of officers exempted 
from attachment under special 
law S 60 N 17 

salary of public officer, if at¬ 
tachable S 60 N 16 

salary of public officer or rail¬ 
way servant, and jurisdiction 

0 21 R 48 

salary whether debt 0 21 R 46 N 3 
share in corporation 

share capital of company 0 21 R 46 
share in movables 

judgment-debtor’s share in 
movable property O 21 R 47 

subject to encumbrance 0 21 R 62 N 3 
termination of 0 21R5S 

abandonment of attachment S 64 N 7 
application for fresh attachment 
—abandonment, if implied in S 64 N 7 
discontinuance of attachment S 64 N 7 
on dismissal of execution appli¬ 
cation O 21 R 57 

effect of removal of attachment 

S 64 N6 

judgment-debtor, death of—at¬ 
tachment if abates S 64 N 7 

removal of attachment, by satis¬ 
faction of decree or reversal 
thereof O 21 R 55 

striking off of execution pro¬ 
ceedings—effect of on attach¬ 
ment S 64 N 8 

in what cases S 64 N 7 

withdrawal of attachment O 21 R 55 
value of property attached O 21 R 17 

CLAIMS AND OBJECTIONS 

attachment—claims and objections 
continuance of attachment 
subject to incumbrances O 21 R 62 
damages for wrongful attach¬ 
ment 0 21 R 63 N 10 

disallowance—of claim or ob¬ 
jection O 21 R 61 

order as to—suit by party 
against whom order is passed 

O 21 R 63 

order dismissing objection— 
objector’s remedy 0 21 R 63 N 13 
order on, operates in respect of 
which property 0 21 R 63 N 17 

refusal to investigate 0 21 R 63 N 5 
attachment—claim to attached pro¬ 
perty O 21 R. 58 


Execution— claims and objections 

dismissal for default O 21 R 63 N 4 

investigation O 21 Rr 58 63 

property attached under mort¬ 
gage decree O 21 R 58 Nil 

attachment — claim—property at¬ 

tached under rent decree O 21 R 58 N 12 
attachment—claim to debts attached 

„ . t . . , O 21 R 58 N 8 

attachment—claims to decree at- 

tached O 21 R 58 N 9 

attachment—dismissal of objection- 

claimant can pay under protest, to 

prevent sale O 21 R 63 N 12 

attachment—objections and claims 

delay in making—effect O 21 R 58 

disallowance of claim O 21 R 61 

release of property from attach- 

, ment f „ O 21 R 60 

who can prefer O 21 R 58 N to 19 

attachment—objections to—investi- 
g a tion of 0 21 R r 58-63 

by party must be raised before 
sale S 60 N 23 

claim proceedings—proceedings for 

delivery of possession—conclu¬ 
siveness of order in O 21 R 103 

claimant—to adduce evidence O 21 R 59 

decree for specific moveable property 
—seizure of—objection to O 21 R 31 N 4 
decisions of—effect of O 21 R 63 N 18 

objections to attachment S 64 N 16 

Collector 

See also Execution—Partition decree 
alienation by judgment-debtor, re- 
restrictions as to, scope of Sch III P 11 N 1 
alienation by judgment debtor sub¬ 
sequent to adjustment Sch III P 11 N 2 
ancestral property Sch III P 1 N 2 -S 70 N 1 
sale of—Allahabad Government 

notifications—jurisdiction of 

civil court to sell S 70 N - 3 

appealability of orders of collector S 70 N 7 
application to set aside sale $ 70 N 2 

charges, meaning of, in respect of 

M llc , . , . Sch III p 9 N 3 

collector s orders, suit to set aside 

when maintainable S70N4 

collector representing public sale of 

land objectionable—temporary 
alienation court may authorise 
collector to discharge decree by c yo 
collector, temporary alienation by— 
representation by collector if 
necessary S 72 W 2 

collector to render account to court” 

collector, transfer of decree for ex^ 111 ^ 9 

cciition—object of provisions as to S 68 K 1 

collector, transfer of execution to_ 

collector, meaning of S 72 M T 

competency of court to call back J 

records Sch III P l 4 ; S 54 N 7; 

court-fee on appeals against order S S ? ° N 2 
on claims c^. TT t ^ _ 

court’s power to issue new process ? 6 N 2 

when exists Sch III P 11 N 4 
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E xe cut ion —collector 


execution by S 68; Sch III 

extent of power of local government 
to make rules S 70 N 1 

judicially, collector deemed to be 
acting S 71 

jurisdiction of collector and civil 
court S 70 N 2 

maintenance of judgment-debtor’s 
family is a matter for court Sch III P 9 N 2 
mortgage of part of property, if can 
be made Sch III P 1 N 5 

notice to decree-holders Sch III P 3 N 1 

notifications of Local Government 

S 68 Nn 3, 4 

notification under S 68, sale by court 
—effect of S 68 N 5 

orders .about claims, if appealable 

Sch III P 6N 1 

order by collector, when appealable 

S 70 N 7; Sch III P 1 N 7 
order under S 476, Cr. P. C., power 
of collector to pass S 70 N 9 

period of limitation when and hew 
excluded Sch III P 11 N 6 

permission of collector, nature of 

Sch III P 11 N 3 
postponement of sale O 21 R 83 N 3 

powers of collector to compel at¬ 
tendance and production of docu¬ 
ments Sch III P 13 

powers of, in execution Sch III P 1 

power to hear objections, if anv 

Sch III P 3 N 2 
procedure in special cases Sch III P 2 

property in several districts, pro¬ 
cedure Sch III P 12 

public sale of land, stay of, may be 
made by collector S 72 

recovery of balance after letting for 
management Sch III P 8 

revision against order of collector S 70 N 8 
rules of procedure, local government 
may make S 70 

sale held by collector,suit to set aside 
for fraud, if maintainable S 70 N 5 

sale how to be conducted Sch III P 10 

sale, power of collector to set aside S 70 N 6 
sale setting aside, by depositing 
decree amount O 21 R 89 N 9 

scheme for liquidation of money 
decrees, scope of Sch TII P 7 N 1 

statement of debts Sch III P 4 

temporary alienation by collector— 
authority in general term, court 

may give collector S 72 N 8 

discretion of court S 72 N 5 

sale in execution of land pro¬ 
hibited—temporary alienation 
if can be ordered S 72 N 7 

collector’s order, if appealable S 72 N 10 
court authorising—appealability 
of order S 72 N 10 

of land by collector—instal¬ 
ments, court cannot allow 
payments by S 72 N 6 

of land—provisions of Ss 69 to 
71 applicable to S 72 N 9 

termination of collector’s powers 

Sch III P11N 5 
third schedule, applies to proceedings S 69 


Execution— collector 

transfer to collector of execution of 
decrees—power of local gov¬ 
ernment to direct S 68 

Corporation 

decree for specific performance or 
injunction against corporation— 
mode of execution O 21 R 32 (2) 

share in, sold in execution—delivery 
of share O 21 R 79 

Costs 

executing court—power of in respect 
of costs not awarded by decree 

O 34 R 10 N 7 

execution for costs consequent on 
Privy Council decree O 45 R 15 N 14 

execution of decree before ascertain¬ 
ment of costs S 118 

objection to execution of decree as 
regards costs is a question relating 
to execution S 47 N 80 

Court empowered to execute S38 

application for execution to which 
court to be made O 21 R 10 

court by which decree may be 
executed Ss 37, 38 

court by which decree may be ex¬ 
ecuted—concurrent jurisdiction, 
two courts having within the same 
limits S 38 N 1 

court to which application for 
execution to be made O 21 R 10 

court which passed a decree— 

appellate jurisdiction, decree 

passed in the exercise of S 37 N 3 
court of first instance ceasing 
to exist S 37 N 4 

court of first instance ceasing to 
have jurisdiction to execute S 37 N 5 
meaning of S 37 

transfer of territorial juris¬ 
diction subsequent to decree— 
jurisdiction of court to execute 
the decree S 37 N 5 

local limits of jurisdiction of courts 
uncertain S 18 N 1 

pecuniary jurisdiction of court, 
decretal amount exceeding—power 
of court to execute the decree S 38 N 7 

property outside jurisdiction, execu¬ 
tion against S 17 N 8 

sale of property outside juris¬ 
diction O 21 R 64 N 1 

territorial jurisdiction of court exe¬ 
cuting the decree necessary— 
exceptions to the rule S 38 N 6 

territorial jurisdiction is a condition 
of court’s power to execute S 38 N 6 
when court passing decree ceases to 
have jurisdiction to execute its 
decree, S 37 

when judgment-debtor’s property is 
in several districts Sch III P 12 

when lands, situate in more than 
one jurisdiction O 21 R 3 

cross decrees and cross claims O 21 Rr 18, 19 
application for execution, where 
cross claims are made O 21 R 19 
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Execution— Cross -decrees 

application to execute cross-decrees 

0 21 R 18 

assignment of cross-decree and exe¬ 
cution O 21 R 18 

cross claims under same decree— 
procedure O 21 R 19 

cross claims under same mortgage 
decree O 21 R 20 

cross decree—private award if can 
be set off O 21 R 18 N 4 

decree for recovery of money by 
sale of immovable property whe¬ 
ther decree for money for pur¬ 
poses of set off in execution O 21 R 18 N 3 
mortgage decree— O 21 R 20 

mortgage suits, cross-decrees and 
cross-claims in O 21 R 20 

order for restitution under S 144 is 
cross decree for purposes of set 
off O 21 R 18 N 4 

satisfaction 

cross claims, under same decree O 21 R 19 

cross-decrees O 21 R 18 

transferee of decree—execution of 
cross decrees O 21 R 18 

decree for delivery of movable property 

0 21 R 31 

DECREE FOR EXECUTION OF DOCUMENT OR 
ENDORSEMENT OF NEGOTIABLE INSTRU¬ 
MENT 

document to be executed by court 
for transfer or endorsement of 
negotiable instrument or share in 
corporation— O 21 R 80 

mode of execution 0 21 R 34 

DECREE FOR RESTITUTION OF CONJUCAL 
RIGHTS —See EXECUTION—DECREE FOR 
SPECIFIC PERFORMANCE, INJUNCTION OR 
RESTITUTION OF CONJUGAL RIGHTS 

decree for specific movable O. 21 R 31 

DECREE FOR SPECIFIC PERFORMANCE, IN¬ 
JUNCTION OR RESTITUTION OF CONJUGAL 
RIGHTS 0 21 R 32 

against whom decree for injunction 
may be executed—vendee from 
defendant O 21 R 32 N 6 

discretion of court in execution of 
decree for restitution of conjugal 
rights O 21 R 33 

disobedience of decree by judgment 
debtor O 21 R 32 

mode of execution O 21 R 32 

of decree for restitution of con¬ 
jugal rights 0 21 R 32; O 21 R 33 
power to grant possession under 
decree for specific performance 
where decree does not do so O 21 R 32 N3 
restitution of conjugal rights, decree 
for, against husband—discretion 
of court to order defendant to 
make periodical payments O 21 R 33 

sale of judgment-debtor’s property 
for disobedience of decree O 21 R 32 
specific performance of contract of 
sale, decree for—power of court 
to grant possession O 21 R 32 N 3 
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Execution 

DELIVERY OF PROPERTY 

coin, delivery of 0 2l R 56 

currency notes*—delivery after at¬ 
tachment 0 21 R 56 

(delivery of) debt sold 0 21 R 79 

decree for movable property*—com¬ 
pensation in case oi non-delivery 

O 21 R31 

immovable property. See execution 

IMMOVABLE PROPERTY—POSSESSION 
OF 

(delivery of) movable property 
sold O 21 R 79 

share in corporation—delivery of O 21 R 79 

DISMISSAL OF EXECUTION APPLICATION FOR 
NON-PROSECUTION OR FOR DEFAULT 

application for execution—dismissal 
for default—execution, removal 
from file for statistical purposes 
. . O 21 R 53 N 5 

of execution application for default 

O 21 R 10 N 9 

inability of court to proceed with O 21 R 57 
striking out execution proceedings, 
effect of O 21 R 57 

EXECUTING COURT, POWER OF 

account books of judgment-debtor 
—power to order their delivery in¬ 
to court O 21 R 41 N 5 

bound by order of court passing 
decree O 21 R 28 

construction of decree, power as to S 47 N 76 
construction of decree, rules of S 47 N 77 
decree not awarding interest speci¬ 
fied in judgment—whether re¬ 
coverable in execution O 20 R 6 N 7 
examination of judgment-debtor as 
to his property O 21 R 41 

if can go behind decree S 38 Nn 8, 9 

may construe decree if ambiguous S 38 N 9 

execution in foreign territory— See 

EXECUTION—TRANSFER OF DECREE, TO 
ANOTHER COURT FOR EXECUTION 
FIRM 

co-partner’s execution in suits bet¬ 
ween O 30 R 9 

decree against O 21 R 50 

mode of execution O 21 R 50 

proceedings for determination 
of liability of person as part¬ 
ner-nature of 0 21 R 50 N 6 

defence of party appearing under 

Potest O 30 R 8 N 4 

partner mode of execution against O 21 R 49 
(OF) FOREIGN DECREES 
execution of decree passed in Native 
States Ss 43 44 

(of) foreign decrees Ss 43 ; 45 

if and when can be refused S 44 N 4 
judgment of Native States when en¬ 
forceable by proceedings in exe¬ 
cution g 44 

G A R N I S H EE — Sc e E X EC U TION—ATT ACH - 

WENT—GARNISHEE 

IM MEDIATE EXECUTION 

arrest in, privilege from O 21 R 11 v 5 
oral application for, of money-decree 

O 21 R 11 (l) 
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Execution— Immediate execution 

on passing decree 0 21 R 11 

IMMOVABLE PROPERTY, POSSESSION OF 
auction-purchaser 

delivery of possession to, 0 21 Rr 95 96 
property in occupation of judg¬ 
ment-debtor, 021 R 96 

property in occupation of 
tenants, 0 21 R 96 

dispossession by 0 21 R 100 

building or enclosure, delivery of 
possession of—mode of execution 

0 21 R 35 

decree for delivery of—property in 
occupation of tenant 0 21 R 36 

decree for—mode of execution 0 21 R 35 

decree for possession 

meaning cf 0 21 R 97 N 2 

possession, taken without the 
intervention of the court— 
effect 0 21 R 36 N 3 

property in occupancy of tenant 
—mode of execution 0 21 R 36 

delivery of possession of property 
to purchaser 0 21 Rr 95, 96 

delivery of—suit by purchaser for 
possession—maintainability of 

O 21 R 95 N 5 


undivided share of immovable 
property 0 21 R 96 N 4 

dispossession by decree-holder or 

purchaser 0 21 R 100 

of bona fide claimant proce¬ 
dure O 21 R 101 

transferee from judgment- 
debtor pendente life O 21 R 102 

dispossession of person other than 
judgment-debtor—complaint by 

such person O 21 R 100 

execution sale—delivery of property 

in occupancy of tenant 0 21 R 96 

joint possession—decree for—mode 

of execution O 21 R 35 

order for delivery in, effect of, on 
proceedings under Criminal Pro¬ 
cedure Code, S. 145 0 21 R 36 N 4 

proceedings for delivery of—ad¬ 
verse order under—suit by decree- 
holder or auction-purchaser—if 

lies O 21 R 103 N 2 

proceedings for delivery of posses¬ 
sion—conclusiveness of order in 

O 21 R 103 

property sold in execution —delivery 
of possession to auction-pur¬ 
chaser O 21 R 95 

purchaser, whether can sue for pos¬ 
session O 21 R 95 N 8 

remedies of auction-purchaser 

O 21 R 95 N 8 

sale in execution—delivery of pro¬ 
perty in occupancy of judgment 
debtor O 21 R 95 

symbolical possession O 21 R 96 

symbolical possession—delivery of O 21 R 35 
transferee pendente lite from judg¬ 
ment debtor—applicability of 

Rr. 99 and 101 O 21 R 102 

whether execution purchaser is bound 

to apply for possession O 21 R 95 N 5 


Execution 


JOINT DECREE-HOLDER 

application for execution by 0 2l R 15 
amendment of O 21 R 15 N 9 

contents of O 21 R 15 N 4 

decree, adjustment of—joint decree- 
holder whether can certify satis¬ 
faction of decree beyond his own 
interest O 34 R 5 N 30 

execution by, for his share only 

0 21 R 15 N 5 

one of several joint decree-holders 
purchasing and setting off against 
decree amount—recovery of share 
of other decree-holders, suit forS 66 N 13 
payment out of court to one joint 
decree-holder—effect O 21 R 15 N 8 

transferee from, right of, to execute 
decree O 21 R 16 N 7 


joint possession— See Execution—im¬ 
movable PROPERTY, POSSESSION OF 
(BY OR AGAINST) LEGAL REPRESENTATIVES 

Ss 50 5253 0 21 R 32 N 6 
accounts, power to compel legal re¬ 
presentative to produce S 50 (2) 

appeal against order under S 50 S 50 N 19 
application to execute against legal 

representative S 50 N 13 

bona fide purchaser, property in the 
hands of if can be proceeded 
against S 50 N 15 

court which passed the decree, appli¬ 
cation for execution to be made to 

S 50 N 13 

death of legal representative—legal 
representative of legal representa¬ 
tive can be brought on record S 50 N 17 
“dies” in S. 50 means natural death 

S 50 N 10 

enforcement of decree obtained 
against legal representative S 52 

execution against 

one of several legal represen¬ 
tatives S 50 N 14 

wrong legal representative, effect 

of S 50 N 14 

execution without legal representa¬ 
tive-effect of S 50 N 14 

extent of liability of legal represen¬ 
tative S 52 N 13 

failure to implead legal representa¬ 
tives in sale proceedings—effect 

O 21 R 90 N 34 

fresh application for execution if 
necessary S 50 N 13 

Hindu ancestor, decree against— 
applicability of S. 53 only when 
ancestor is deceased S 53 N 4 

enforcement against property in 
descendant’s hand if limited 
to money decree against 
ancestor S 53 N 5 

enforcement against property in 
hands of descendant property 
of the deceased ancestor, 
meaning of S 53 N 6 

liability of property in descend¬ 
ant’s hands for the debts of 
deceased ancestor S 53 N 3 


&ENEkAL Index 


Execution—(B y oh against)—Legal Represen¬ 
tatives 

liability of son in respect of 

decree S 53 N 1 

liability of son or descendant, 
only in cases of survivorship S 53 N 2 
impleadment of legal representative 

* O 22 R 3 N 4 

failure to implead—sale, effect 
on S 50 N 12 

injunction, decree against a judg¬ 
ment-debtor—if can be executed 
against legal representative S 50 N 18 
inquiry as to who is representative 
of party S 47 (3) 

judgment-debtor becoming insolvent 
after attachment—sale without im¬ 
pleading official receiver, effect of 

S 50 N 12 

judgment-debtor dying after attach¬ 
ment—if necessary to implead 

legal representative S 50 N 12 

legal representative brought on re¬ 
cord becomes party to suit S 50 N 5 

(by) legal representative of decree- 

holder O 21 R 10 N 2 

liability to account for assets of 
deceased S 52 N 13 

liability of legal representative co. 
extensive with that of deceased 
judgment-debtor S 50 N 7 

liability of legal representative, 

extent of S 50 

limitation for substitution of legal 
representative S. 50 N 16 

manner of execution against S 52 N 14 
official assignee, property of judg¬ 
ment-debtor vesting in—If he can 
be proceeded against S 50 N 10 

proceedings against judgment-debtor 

legal representative is bound by S 50 N 7 
property in the possession of third 
party, decree-holder if can pro¬ 
ceed against S 50 N 15 

substitution of legal representative 
application for, to be made to 

court passing decree S 42 N 1 
on death of a party O 22 R 3 N 4 

validity of decree against judgment- 
debtor, legal representative if can 
question S 57 

LIMITATION 

acknowledgment-petition asking 

for time for payment of decretal 
amount O 21 R 69 N 15 

appellate decree—time runs from 
the date of appellate decree S 38 N 5 
application for payment out, of 
attached money whether step-in- 
aid O 21 R 58 N 8 

application to set aside sale on 
ground of fraud or material ir¬ 
regularity—limitation for O 21 R 90 N 49 
arrest, application for, if a step-in¬ 
aid of execution S 55 N 17 

bar of execution, after 12 years S 48 

claim suit, limitation for O 21 R 63 N 15 
decree for injunction—limitation for 

execution S 48 

effect of uncertified payment out of 

court O 21 R 2 N 27 


Execution— Limitation 

fraud, where execution of decree is 
prevented by S 48 

instalment decree limitation for 

O20R 11 N 13 

law of limitation, if effect is to 
supersede S 48 S 48 N 2 

limit of time for execution S 48 

appeal from order under S. 48 
granting or refusing execution 

S 48 N 16 

applicable to all kinds.of decrees 
excepting decree granting in¬ 
junction S 48 N 2 

applicability to Chartered High 
Courts S 48 N 9 

application to execute decree— 
should not be merely incidental 
application S 48 N 4 

at a certain date or at a recur¬ 
ring period, decree directing 
payment of money or delivery 
of property S 48 N 12 

bars execution only and not 

rights of decree-holder S 48 N 2 
computation of 12 years period 
for execution S 48 N 10 

date of decree sought to be exe¬ 
cuted, computation of period 
from _ S 48 N 10 

deduction of time, in what 

cases can be made S48N 14 

force, execution prevented by 
judgment-debtor on account 
of—computation of time S 48 N 15 

fraud, execution of decree pre¬ 
vented by judgment-debtor’s— 
computation of time S 48 N 15 

fraud, execution prevented by 
—what amounts to fraud S 48 N 15 
fresh application after 12 years 
—ancillary when is and when 
not S 48 N 7 

fresh application—continuation 
of previous application, as 
contradistinguished from S 48 N 7 
fresh application means substan¬ 
tive application and not ancil¬ 
lary one S 48 N 7 

minority or other disability of 
decree-holder, exclusion of 
time S 48 N 13 

object of fixing S 48 N 2 

order after decree for payment 
by instalments S 48 Nil 

order for execution not to be 
made on application after 12 
years S 48 N 2 

order on application can be made 
after 12 years if application is 
within time S48Nn2and6 

period to be computed from 
when S 48 N 2 

plea of bar—when to be raised 

S 48 N 

Presidency Small Cause Court 
decree, applicability to S 48 N 2 

subsequent order, meaning of S 48 N 11 
subsequent order,—which court 
should pass order S 48 Nil 
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Execution— Limitation— Limit of time 

successive applications for exe¬ 
cution of decrees of courts 
other than Chartered High 

Courts S 48 N 8 

objection as to—if can be taken at 
any stage S 47 N 83 

punishment for disobedience of in¬ 
junction etc—limitation for 0 21 R 32 N 11 
restoration of property sold or deli¬ 
vered in excess of decree, applica¬ 
tion for—limitation S 47 N 88 

sale, setting aside of—limitation for 
application S 47 N 88 

step-in-aid of execution S 39 N 12; S 45 N 4 
application for execution of 
document by court O 21 R 34 N 7 
applications for payment out of 
money attached whether appli¬ 
cation for execution O 21 R 52 N 8 
application for proclamation of 
sale 0 21 R 66 N 24 

mode of S51 N 7; 0 21 Rr 30-36 

arrest and detention S 51 N 5 

attachment and sale S 51 N 4 

decree-holder’s right to select any 
one mode S 51 N 2; 0 21 R 30 N 4 

equitable execution—appointment of 
receiver 0 40 R 1 N 19 

execution against legal representa¬ 
tive S 52 

money, decree for payment of, O 21 R 30 
O 21 R 30 whether exhaustive of 
modes O 21 R 30 N 7 

property if cannot be attached and 
sold—receiver if can be appointed 
in respect of S 51 N 6 

receiver, appointment of O 21 R 30 N 7 
receiver, execution by appointing a 

S51N6 

receiver, execution by appointment of 
—appealability of order S 51 N 9 

NOTICE TO SHOW CAUSE AGAINST O 21 R 22 

application for execution 

amendment of, after one year 

O 21 R 22 N 2 

against legal representative of 
party to the decree, notice 
necessary O 21 R 22 

court by which notice is to be 
issued O 21 R 22 N 14 

court to which decree is transferred 
for execution—power of, to issue 
notice O 21 R 22 

failure to give notice—effect—sale 
whether can be set aside O 21 R 90 N 14 
failure to serve notice—effect on sale 
in execution O 21 R 90 N 36 

legal representative,—execution 
against O 21 R 22 

notice to adult legal representa¬ 
tive alone whether sufficient 

O 21 R 22 N 12 

notice to show cause, by which 
court to be issued O 21 R 22 N 14 
where application was originally 
made against original judg¬ 
ment-debtor O 21 R 22 N 2 

notice issued to one of many judg¬ 
ment-debtors—effect O 21 R 22 N 13 


Execution— Notice to show cause AGAtNSf 
notice to judgment-debtor before 
issue of execution 0 21 R 22; O 21 R 37 
notice to legal representative of a 
party to the decree O 21 R 22 

notice when to be given O 21 R 22 

objection to execution 

duty of court to consider O 21 R 23 N 2 
failure to raise after notice to 
show cause against execution 
—effect O 21 R 23 N 1 

procedure after issue of notice O 21 R 23 
when decree more than a year old O 21 R 22 

OBSTRUCTION OR RESISTANCE TO EXECU¬ 
TION S 74 

decree for possession—constructive 
possession, if also included S 74 N 6 
door, breaking open of, for delivery 
of possession, to decree-holder 

O 21 R 35 (3) 

High Court, disobedience of judi¬ 
cial orders of—contempt proceed¬ 
ings, power to take S 74 N 2 

immovable property O 21 R 97 

obstructing execution of decree, 
power of court to which it is trans¬ 
ferred for execution S 42 

obstruction 

by bona fide claimant O 21 R 99 

by judgment-debtor O 21 R 98 

to delivery of possession O 21 R 97 

possession by purchaser—resistance 
or obstruction to O 21 R 97 

possession 

decree for—resistance to deli¬ 
very of possession O 21 R 35 

delivery of, to auction-purchaser 
—resistance to O 21 R 97 

possession of immovable property, 
resistance to—punishment S 74 

possession—resistance or obstruction 

by bona fide claimant 0 21R99 

by judgment-debtor—procedure 

O 21 R 98 

inherent power to order removal 
of O 21 R 99 N 7 

remedies O 21 R 97 Nn 4, 5 

punishment—detention, order of— 
appealability of order S 74 N 7 

punishment for S 74 

punishment — judgment-debtor or 
some person on his behalf, resis¬ 
tance must be by S 74 N 4 

purchaser of immovable property, 
resistance to 

punishment S 74 

obtaining possession of immova¬ 
ble property 0 21R97 

resistance 

by bona fide claimant O 21 R 99 

by judgment-debtor O 21 R 98 

to delivery of possession, O 21 Rr 35, 97 
to execution S 74 

or obstruction to possession O 21 R 97 

sale—immovable property—delivery 
of—resistance to O 21 R 97 

what is resistance S 74 N 5 

ORDER, EXECUTION OF 

application to orders, of provisions 
relating to execution of decrees S 36 
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Execution 


(of) part of decree 

application for execution 

0 21 R 10 N 1; O 21 R 15 N 2 

“PARTIES TO SUIT” AND THEIR REPRESENTA¬ 
TIVES 

auction-purchaser and judgment- 
debtor, dispute between in delivery 
proceedings 

appeal if lies from order on en¬ 
quiry S 47 N 19 

separate suit, dispute if can be 
agitated in S 47 N 19 

auction-purchaser and party or his 
representative, question between S 47 N 19 
benamidar, decree obtained by, ques¬ 
tion as to who is true owner to be 
decided in execution S 47 N 16 

co-defendants, questions between S 47 N 5 
co-judgment-debtors, dispute between 
—when can be said to be between 
parties S 47 N 5 

custodian of attached property, if a 
party to the suit S 47 N 11 

decree-holder and judgment-debtor 
—auction-purchaser interested in 
question between, if a question 
between parties to suit S 47 N 49 

decree-holder becoming auction-pur¬ 
chaser—party to suit, if retains 
his character of S 47 N 19 

defendant against whom suit is dis¬ 
missed—if a party to the suit S 47 N 8 
exoneration of defendants on the 
ground of misjoinder—defendant 
if party to suit S 47 N 8 

Government in proceedings in forma 
pauperis if party to suit S 47 N 10 

intervenor impleaded as party, is 
party to suit S 47 N 13 

joint decree-holders, question bet¬ 
ween—if between parties S 47 N 5 

parties arrayed on the same side S 47 N 5 
parties on the same side, question 
between—opposite side if should 
be interested S 47 N 5 

party sued in representative capacity 
is a party in every capacity S 47 N 15 
parties to the suit—meaning of S 47 N 7 
persons not parties to suit, instances 
of S 47 N 7 

plaintiff whose suit is dismissed—if 
a party to the suit S 47 N 8 

questions under S 47 must be bet¬ 
ween the parties S 47 N 3 

rateable distribution, question bet¬ 
ween rival decree-holders—when 
can be said to be between parties S 47 N 5 
representative capacity, persons sued 
in—when can be said to be parties 
in suit S 47 N 7 

representative of parly 

attaching creditor of decree- 
holder, if a representative of 
decree-holder S 47 N 25 

auction-purchaser, position of S 47 N 19 
collusive transferee of decree if 
a representative S 47 N 24 

de facto representatives alone 
included S 47 N 17 


Execution— “ Parties to suit” and their represen¬ 
tatives 

illustrations of S 47 N 17 

meaning of S 47 N 17 

official assignee claiming on 
behalf of creditors, if a repre¬ 
sentative or judgment-debtor S 47 N 23 
part transferee of decree, if a 
representative S 47 N 24 

purchaser from party to suit in 
which injunction has been 
granted affecting such party if 

a representative S 47 N 22 

question as to who is, to be 
decided by execution court S 47 N 27 
surety for performance of 
decree not personally liable, if 
a representative of party S 47 N 26 
transferee from auction-purcha¬ 
ser, position of S 47 N 20 

transferee from party, if includ¬ 
ed in the term S 47 N 21 

transferee from party when 
bound by decree S 47 N 21 

transferee from party, when not 
bound by the decree S 47 N 21 

transferee from transferee of 
decree if a representative S 47 N 24 
transferee of decree, if a repre¬ 
sentative S 47 N 24 

who is not S 47 N 17 

stranger purchaser and judgment- 
debtor, dispute between—question 
if to be decided only in execution 
proceedings S 47 N 19 

surety, execution against—if surety 
is party to the suit S 47 N 9 

trespasser obstructing decree-holder 
in getting possession, if party to 
suit S 47 N 14 

unnecessary party, if a party to suit S 47 N 8 

PARTITION DECREE 

defendant when can apply for exe¬ 
cution 0 21 R 10 N 2 

partition of estate or separation of 
share—Collector, to be made by S 54 
partition of revenue paying estate 
acts and orders of collector— 

appeals against S 54 N 8 

Collector’s action, remedies 
against S 54 N 7 

partition to be made by Collector 
reason for S 54 N 2 

PAYMENT OF MONEY UNDER DECREE 

modes of, O 21 R 1 

PRECEPT 

court—power of, to which precept 
is sent S 46 N 2 

issue of, for attachment S 46 

power to issue precepts 5 46 

PRE-DECREE AGREEMENT IN BAR OF EXE¬ 
CUTION o 23 R 3 N 15; 0 23 R 4 N 2 

PRIVY COUNCIL 

appeal to, pending, O 45 R 13 

decree or order of, execution of O 45 R 15 
orders passed in—appealability 

of O 45 R 16 

PROCEDURE 

applicability of O 9 
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Execution— Procedure 

to application to set aside sale on 
depositing decree amount 

0 21 R 89 N 7 
(to) execution proceeding O 9 R 1 N 1 
to proceedings by bona fide 
claimant for restoration of 
claimant 0 21 R 101 N 6 

applicability of 0 17, R 2 to execu¬ 
tion proceedings 0 17 R 2 N 2 

bar of 0. 2, R. 2—applicability of 
to application for execution O 21 R 10 N 1 
execution proceedings—failure of 
party to appear or produce wit¬ 
ness—effect O 17 R 3 N 2 

executing officer, examination of, as 
to his inability to execute process 

O 21 R 25 (2) 

fresh vakalatnama, necessity of, in 
execution proceedings O 21 R 10 N 2 
negotiable instrument—person, ap¬ 
pointment of, to receive interest, 
pending transfer O 21 R 80 

negotiable instrument—transfer of— 

O 21 R 80 

payment into court—provisions as 
to—applicability of, to execution 
proceedings O 24 R 3 N 3 

procedure on receiving application 
for execution O 21 R 17 

splitting of reliefs and claims—appli¬ 
cability of rule as to, to execution 
proceedings O 2 R 2 N 31 

PROCESS FOR 

contents of O 21 Rr 24, 25 

issue of O 21 R 24 

return of process with endorsement 

O 21 R 25 

time within which process is to be 
executed — extension of time 

O 21 R 24 N 6 

warrant of arrest—contents of O 21 R 38 
who can—execute process O 21 R 24 

who can execute process—delega¬ 
tion of power by officer to whom 
process is issued O 21 R 24 N 3 

QUESTION RELATING TO EXECUTION, DIS- 
CHARGE OR SATISFACTION OF DECREE—TO 
HE DETERMINED I1Y EXECUTING COURT 
applicability of S. 47 to proceedings 

under other Acts S 47 N 3 

court executing decree, meaning of S 47 N 74 
court may treat a proceeding as a 
suit and vice versa —discretionary, 
the power is S 47 N 82 

“determination” meaning of—finally 
disposed of, questions to be S 47 N 73 

object of decision in execution pro¬ 
ceedings O 47 N 2 

separate suit, bar of—defence, if 
plea applicable to S 47 N 72 

separate suit, prohibition of —res 
judicata, distinction from S 47 N 2 

suit for enforcement of executable 
judgment if lies S 47 N 2 

“QUESTION RELATING TO EXECUTION, DIS¬ 
CHARGE OR SATISFACTION OF DECREE- 
MEANING OF 

acts done under colour of execu¬ 
tion—question of damages for S 47 N 36 
adjustment of decree, question of S 47 N 40 


Execution— Question relating to etc. 

agreement against execution of 
decree, question of S 47 N 41 

arising between parties—“arising,” 
meaning of S 47 N 6 

attached property, question if be¬ 
longs to judgment-debtor S 47 N 46 
attachment, question of liability of 
certain property to S 47 N 45 

capability of execution of decree, 
question as to S 47 N 33 

contribution among judgment- 
debtors, question of S 47 N 42 

deficient execution, question as to S 47 N 35 
excessive execution, question as to S 47 N 35 
existence of decree, question as to S 47 N 30 
fraud anterior to sale S 47 N 53 

in execution proceedings S 47 N 53 
in publishing and conducting the 
sale S 47 N 55 

question of decree being ob¬ 
tained by _ S 47 N 52 

fraudulent execution of decree, 
question of suit for damages S 47 N 36 
immorality, question if debts were 
tainted with S 47 N 47 

instances of S 47 N 71-A 

interest, payment by way of com¬ 
pensation—question relates to exe¬ 
cution S 47 N 81 

legal necessity, question if debts 
were contracted without S 47 N 47 

maladministration of estate of 
deceased judgment-debtor, ques¬ 
tion of S 47 N 43 

mesne profits, question of S 47 N 38 

mortgage decree, 

objection of representative of judg¬ 
ment-debtor that property is not 
the latter’s, if a question relating 
to execution S 47 N 46 

pre-decree matters, questions as 
to S 47 N 31 

objection to execution sale on 
ground of want of notice S 47 N 61 
party, question as to who is legal 
representative of, to be decided 
by executing court S 47 N 16 

preliminary and final decree, ques¬ 
tion arising between S 47 N 34 

question if attached property is self- 
acquired or ancestral S 47 N 47 

questions not relating to execution, 
instances S 47 N 71-A 

sales in execution, question of setting 
aside of S 47 N 51 

deposit, setting aside sale on S 47 N 63 
on the ground of ex parte decree 
being set aside, S 47 N 60 

grounds for setting aside sale S 47 N 71 
injunction order, objection on 
the ground of sale in contra¬ 
vention of S 47 N 67 

jurisdiction, sale without— 

objection on the ground of S 47 N 70 
notice to judgment-debtor for 
settlement of proclamation, 
want of—objection on the 
ground of S 47 N 61 

on the ground of reversal of 
decree S 47 N 58 
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Execution— Question relating to etc. 

on the ground of want of notice 
to show cause against exe¬ 
cution S 47 N 61 

1 property not saleable, S 47 N 45 

purchase by decree-holder with¬ 
out permission, S 47 N 62 

saleable interest; (on the ground 
of) judgment-debtor having 
none S 47 N 64 

sale not warranted by decree, 
objection on the ground of S 47 N 68 
stay order—objection on the 
ground of sale in contraven¬ 
tion of S 47 N 66 

time-barred[decree, sale under— 
objection on the ground of S 47 N 69 
Transfer of Property Act, sale 
in contravention of S 47 N 65 

seizure of wrong property, question 
as to S 47 N 37 

stay of execution, question of S 47 N 44 

transferability of property proceeded 
against, question of S 47 N 48 

validity of decree, question as to S 47 N 29 
who is representative of party, ques¬ 
tion as to S 47 


S 73 

0 21 R 30 N 7 


Execution —Sale 


rateable distribution 
assets, distribution of 
(if) mode of execution 

Res judicata 

application of principle to proceed¬ 
ing to settle proclamation of sale 

O 21 R 66 N 22 

certificate of sale—if operates as 

O 21 R 94 N 12 

execution proceedings and res judi¬ 
cata S 38 N 11 

objection to irregularity in sale pro¬ 
ceedings—order as to, effect o f— 

0 21 R 90 N 41 

order of court declaring one of 
two rival bidders to be purchaser; 
whether res judicata 0 21 R 88 N 5 

order as to irregularity in execution 
sale 0 21 R 92 N 6 

order for delivery of possession of 
immovable property sold whether 
is O 21 R 96 

REVENUE COURT 

benami purchase—revenue sales— 

applicability of S. 66 to S 66 N 2 

revenue sale what passes to pur¬ 
chaser under S 65 N 17 

sales by—arrears of revenue not 
existing—effect or sale S65N17 

REVISION 

order deciding—question relating to 

execution, revision when lies S 47 N 87 


SALE 


adjournment of —See Execution— 

Sale—Postponement 

application for O 21 R 66 

contents O 21 R 66 

statement of particulars of pro¬ 
perty to be filed by decree- 

holder 0 21 R 66 


attachment 

objections to, raised after sale 

O 21 R 58 N 5 

sale without attachment—effect 
of ^ S 51 N 4 

whether necessary for sale under 
mortgage decree O 34 R 5 N 20 
benami purchaser S 66 

by decree-holder without leave 
of court O 21 R 72 

beneficial owner in possession, 
suit by, for a declaration of his 
title against a certified pur¬ 
chaser—maintainability of suit 

S 66 N 10 

certified purchaser, meaning S 66 N 17 
name inserted in the certifi¬ 
cate fraudulently or with¬ 
out consent of real pur¬ 
chaser—effect of S 66 N 19 

representatives of certified 
purchaser, also if included 

S 66 N 16 

suit against, by third party— 
benami of purchase, plea if 
can be raised S 66 N 11 

suit by, against real owner— 
benami plea if maintain¬ 
able S 66 N 8 

suit by—for declaration of 
his own title—maintain¬ 
ability of S 66 N 9 

waiver of, right of S 66 N 18 

Hindu co-parcener, purchase by, 
of share of other co-parceners 
in property—suit for such 
share on the ground of its be¬ 
ing bought with joint family 
funds not barred S 66 N 14 

plea of benami if can be raised 
in defence S 66 N 8 

purchase by one with joint funds 
—suit by the other for share of 
property—maintainability of 

S 66 N 15 

purchaser, suit against on the 
ground of purchase being on 
behalf of plaintiff—maintain¬ 
ability of suit S 66 

return of purchase money, suit 
for—maintainability of S 66 N 7 

specific performance of agree¬ 
ment to sell after sale, suit for 
—maintainability of S 66 N 15 

specific performance of agree¬ 
ment to sell before sale, suit 

for—maintainability of S 66 N 15 
suit not maintainable against—, 
onground of purchase being 
benami for plaintiff S 66 

suit on the ground of benami— 
applicability of S 66, conditions 
for S 66 N 2 


bid 


acceptance by court if necessary 
for completion of sale O 21 R 84 N 2 
withdrawal of O 21 R 69 N 13 

withdrawal of before acceptance 

O 21 R 84 N 1 
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Execution— Sale 


Execution— Sale 


certificate of O 21 R 94 

amendment of O 21 R 94 N 7 

contents of 0 21 R 94 N 5 

court fee on O 21 R 94 N 15 

irregularities in sale, cure of, 
by certificate of sale O 21 R 94 N 11 
purchaser, who is—certificate to 
whom to be granted 0 21 R 94 N 4 
registration of 0 21 R 94 N 14 

rights of auction-purchaser 0 21 R 94 
variance between proclamation 
of sale and sale certificate 

O 21 R 94 N 9 

whether operates as res judicata 

O 21 R 94 N 12 
confirmation of O 21 R 92 

interest—right of decree-holder 
to—till confirmation 
0 21 R 72 N 12 ; R 84 N 7; R 92 N 2 
reversal of decree before confir¬ 
mation-effect on sale S 65 N 7 

sale if can be set aside after— 
for fraud or material irregu¬ 
larity O 21 R 90 N 2 

time for O 21 R 92 N 12 

title does not vest in purchaser 
until confirmation S 65 N 8 

decree-holder, purchase by 

bid by the decree-holder O 21 R 72 
exemption from depositing 25 
per cent, of the purchase 
money 0 21 R 84 

fixing of reserve price—Bombay 
rule O 21 R 72 N 15 

leave to hid O 21 R 72 

set off of decree amount against 
purchase money O 21 Rr 72, 84, 85 
without leave of court—effect 

0 21 R 72 N 9 

defaulting purchaser 

on default—suit for deficiency 

, . 0 21R71 N 13 

deficiency on rc-salc—recovery 
of from O 21 R 86 N 3 

forfeiture of deposit money— 
failure to pay in time 0 21 R 86 
purchase money-failure to pay 
within the prescribed period— 
effect O 21 R 86 

re-sale 

fresh proclamation—issue of I 

. , , , f , 0 21 R 87 

in default of deposit of 25 
per cent, by purchaser 0 21 R 84 
in default of payment of 
purchase-money, by pur- ' 

chaser O 21 R 86 

on failure to deposit pur¬ 
chase money—recovery of I 

deficiency on sale O 21 R 86 N 3 
on failure to pay purchase 
money within prescribed 
period O 21 R 86 

resale on purchaser’s default— 
suit whether lies to set aside 
order against defaulting pur¬ 
chaser for deficiency O 21 R 71 N 15 
^responsible for loss on resale O 2\K7\ 


encumbrance on property sold 

encumbrance, notification of 0 21 R 66 
sale subject to encumbrance 

O 34 R 12 N 5 

illegality and irregularity in- 

accepting lower bid when higher 
bidders are not bona fide — 

.effect O 21 R 90 N 36 

if can be pleaded in defence to 
suit by purchaser O 21 R 92 N 6 
waiver of O 21 R 90 N 41 

judgment-debtor — death of, 
pending execution O 21 R 66 N 23 

low price—effect O 21 R 90 N 36 

movable property—irregularity 
in sale—effect 0 21 R 78 

non-representation of minor in 
sale proceedings—effect 

O 21 R 90 N 35 

omission to implead legal repre¬ 
sentative of the parties in sale 
proceedings O 21 R 90 N 34 

omission to serve notice under 
R 22-effect O 21 R 90 N 36 

sale after satisfaction of decree 
—effect O 21 R 90 N 31 

sale held without notice to recei¬ 
ver of property—effect 

O 21 R 90 N 36 

sale in contravention of attach¬ 
ment of the decree—effect 

O 21 R 90 N 33 

sale in contravention of decree 

O 21 R 90 N 36 

sale in one lot though property 
advertised for sale in separate 
lots—effect O 21 R 90 N 26 

suit for possession by purchaser 
—irregularity in sale, if can 
be pleaded in defence O 21 R 92 N 6 
under-valuation—effect O 21 R 90 N 37 
judgment-debtor’s co-sharer, bid by 

to have preference 021 Rr 77, 88 

mode of 

court-sale as a rule to be held 
by pubiic auction O 21 R 65 

sale by whom conducted and 
how made O 21 R 65 

sale of agricultural produce O 21 R 74 

sale of movable property O 21 R 77 

share in corporation—transfer— 
how effected O 21 R 80 

notification of. See Execution— 

SALE—PROCLAMATION OF 
officer, bid by 

restriction on bidding O 21 R 73 

place of O 21 R 66 

omission to hold sale at stated 
place—effect of O 21 R 90 N 25 

postponement or adjournment of O 21 R 69 
adjournment—to enable judg¬ 
ment-debtor to raise the 
amount of decree O 21 R 83 

mortgage, decree on—postpone¬ 
ment of sale, under, to enable 
judgment-debtor to raise 
decree amount by private 
transfer O 21 R 83 

postponement of sale of immov¬ 
able property O 21 R 83 
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E tecution— Sale— Postponement etc. 

postponement pending investiga- 
tion of objection to attachment 021 R58 
sale held in contravention of, 
order for 0 21 R 90 N 32 

sale held in court precincts— 
adjournment of sale O 21 R 69 

priority 

sale under rent decree and mort¬ 
gage decree O 34 R 15 N 7 

successive sales, purchasers at— 
titles of purchasers S 65 N 12 

proceeds, application of S 73 

disbursement of O 21 R 64 N 8 

rateable distribution S 73 

wrongly paid, refund of S 73 

proclamation of O 21 R 66 

ascertainment of particulars of 
property by court O 21 R 66 

contents of O 21 R 66 

date of sale—omission to men¬ 
tion 0 21 R 87 N 1 

decree amount—notification of 

O 21 R 66 

examination for settling 0 21 R 66 (4) 
failure of judge to sign—effect 
on sale 0 21 R 90 N 36 

fresh proclamation 

of re-sale, on purchaser’s 
default 0 21 R 87 

omission to issue—effect 

0 21 R 90 N 22 
waiver of 0 21 R 69 N 9 

when necessary O 21 R 69 N 8 

how made 0 21 R 67 

irregularity—effect O 21 R 60 

irregularity in' O 21 R 66 

misdescription of property— 
effect O 21 R 90 N 16 

mode of making O 21 R 67 

notification for re-sale 021 R 87 

notification of sale in execution 
of two decrees—procedure— 

O 21 R 90 N 36 
publication in gazette O 21 R 67 

rc-salc—of immovable properly 
— fresh proclamation O 21 R 87 

separate proclamation in respect 
of separate lots, if necessary O 21 R 67 
value of property, notification of 

0 21 R 66 N 14 

purchase money, payment of 

deposit by purchaser of 25 per 
cent O 21 R 84 

deposit of 25 per cent, failure to 
make—effect— O 21 R 84 N 4 

time for payment O 21 R 85 

time for—pendency of suit by 
third person for declaration of 
properties sold—whether en¬ 
larges the time O 21 R 9 N 1 

right and title of auction-purchaser O 21 R 92 
auction-purchaser’s title third 

person if can question O 21 R 92 N 6 
confirmation of sale—relation 
back of title to date of sale S 65 N 8 
date of sale, property vests in 
the purchaser from S 65 

defect in judgment-debtor’s title 

—effect O 21 R 93 N 3 

C. P. C.—446 


Execution— Sale— right and title etc. 

effect of new interpretation of 

law O 21 R 94 N 10 

Hindu joint family property— 
sale of—effect 0 21 R 94 N 8 

interest of Hindu widow—what 
passes at sale of O 21 R 94 N 8 

judgment-debtor having no in¬ 
terest in property sold—re¬ 
medy of purchaser 0 21R91 

judgment-debtor’s title to the 
property, defect in—effect- 

021 R 91 N 1 

judgment-debtor’s want of title 
—effect 0 21R93 

judgment-debtor’s want of title 
—suit by purchaser for return 
of purchase-money, whether 
lies O 21 R 93 N 4 

mesne profits, right to, when 
arises S 65 N T 10 

mortgage decree, sale under 
—what passes at sale O 21 R 94 N 8 
movable property,—whether 
mortgagee can follow property 
in hands of purchaser O 21 R 81 N 1 
possession, right to, when ac¬ 
crues S 65 N 9 

pre-emption, right of 0 21 R 88 

property, not belonging to judg¬ 
ment-debtor, sale of O 21 R 64 N 6 
purchasers’ title S 65 

purchaser, who is O 21 R 84 N 1 

rent and revenue of property,— 
liability of purchaser for, 
when arises S 65 N 11 

right, title and interest of judg¬ 
ment-debtor—meaning of 

O 21 R 94 N 8 
sale, when becomes absolute 0 21 R 92 
sale, when complete O 21 R 84 N 4 
share in corporation—sale of— 
what passes to purchaser O 21 R 79 N 2 
title of auction-purchaser— 

f O 21 R 94 N 8 

of movable property at a 
court sale O 21 R 81 

when becomes complete 

0 21R94N3 

vesting of property S 65 

auction-purchaser S 65 

what passes at court sale O 21 R 94 N 8 
rules as to, 

Power of local government to 
make sale of any class of 
interest in land in execution of 
money decrees S 67 

setting aside of 

application by purchaser on 
ground of judgment-debtor 
having no interest in property 

. , . , 0 21 R 91 

application for—duty of court 

to investigate O 21 R 90 N 2 

application for—nature of pro¬ 
ceeding O 21 R 90 N 44 

auction-purchaser— compensa- 
tion to, on setting aside O 21 R 89 
award-decree on—sale under 
—setting aside—on payment 

oi decree amount 0 21R89N4 
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Execution— Sale—S etting aside of 


bar of application to set aside 
sale—by depositing decree 
amount, due to application to 
set aside on ground of irregu¬ 
larity 0 21 R 89 

compensation to purchaser on, 0 21 R 89 
on deposit of decree amount 

0 21 R 89 

applicability to sale to com¬ 
pensate decree-holder for 
disobedience of decree for 
restitution of conjugal 
rights O 21 R 89 N 2 

effect of O 21 R 92 N 2 

for fraud or irregularity—ap¬ 
plication for—bar to applica¬ 
tion to set aside sale by depo¬ 
siting decree amount O 21 R 89 

for fraud or material irregu¬ 
larity 0 21 R 90 

mortgage decree 0 21 R 90 N 2 
sale if can be set aside after 
confirmation O 21 R 90 N 2 

grounds for O 21 R 90, Nn 10 to 40 
objection that court had 
no jurisdiction O 21 R 90 N 2 
objection that execution 
ought not to have been 
issued O21R90N2 

objection that execution 
was barred by limitation 

O21R90N2 

objection that decree is in¬ 
valid O 21 R 90 N 2 

objection that decree was 
obtained by fraud O 21 R 90 N 2 
objection that property is 
not saleable O 21 R 90 N 2 

objection that sale is illegal 
—application to set aside, 
if maintainable O 21 R 90 N 2 
not taken in application to 
set aside O 21 R 90 N 43 

irregularity in sale O 21 R 90 

liability of purchaser for mesne 
profits O 21 R 93 N 10 

mesne profits—right of judg¬ 
ment-debtor to, when sale is 
set aside O 21 R 90 N 2 

money decree is not movable 
property and sale can be set 
aside for irregularity O 21 R 78 N 3 
mortgage decree—sale under— 
setting aside—on payment of 
decree amount 0 21 R 89 N 3 

omission to apply for sale— 
effect O 21 R 90 N 36 

order for return of purchase 
money— whether executable 

O 21 R 93 N 12 

partially O 21 R 90 N 2 

poundage fee—refund of, to 
purchaser on sale being set 
aside O 21 R 93 N 9 

power of court to order restitu¬ 
tion of possession on sale be¬ 
ing set aside O 21 R 92 N 2 

proceedings for—O 9—applica¬ 
bility of O 21 R 90 N 48 


Execution— Sale—S ettling aside 


proceeding for—parties to— 

O 21 R 92 N 4 

proceedings to set aside—appli¬ 
cability of S 47 of the code to 

O 21 R 90 N 50 

publication of—sale—fraud or 
material irregularity in— O 21 R 90 
purchase money, 5 per cent of— 
deposit of, with decree 
amount. 0 21 R 89 

purchaser—application by, 0 21 R 91 
return of purchase money to 
auction-purchaser O 21 R 93 

rights of purchaser O 21 R 93 

sale for—disobedience by judg¬ 
ment-debtor of decree for 
restitution of conjugal rights 
—applicability of rule as to 
setting aside O 21 R 89 N 2 

saleable interest, absence of, O 21 R 91 
return of purchase money 

O 21 R 93 

sale of immovable property 
under attachment—sale, when 
set aside for absence of sale¬ 
able interest O 21 R 91 

section 47 of the Code, applica¬ 
bility of O 21 R 90 N 44 

suit 

by purchaser against decree- 
holder for recovery of 
poundage O 21 R 93 N 5 

limitation for O 21 R 92 N 8 

maintainability of 

0 21 R 72 N 10 & R 92 N 5 
third party, property of, sale of 
—sale set aside on owner de¬ 
positing decree amount—suit 
for refund against decree- 
holder, if maintainable O 21 R 89 N 31 

under inherent powers of court 

0 21 R 89N 2; O 21 R92 N2 
valid sale—consent of auction- 
purchaser to set aside O 21 R 89 N 2 
valid sale—when may be set 
aside 0 21 R 89 N 2 

where judgment-debtor has no 
saleable interest 0 21 R 91 

who can apply O 21 Rr 89, 90 

auction-purchaser O 21 R 90 N 6 
auction-purchaser if can ap¬ 
ply on ground of fraud or 
material irregularity 

O 21 R 90 N 6 

benamidar O21R90N8 

court of wards O 21 R 90 N 8 
guardian of judgment- 

debtor O 21 R 90 N 8 

judgment-debtor who has 
sold away his property 

O 21 R 90 N 8 

legal representative of de¬ 
ceased judgment-debtor 

O 21 R 90 N 8 
official receiver O 21 R 90 N 8 

one of several co-sharers of 
judgment-debtor O 21 R 90 N 8 
person claiming paramount 
title O 21 R 90 N 9 
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Execution— Sale— Setting aside 

persons entitled to dividends 
in insolvency proceedings 

0 21 R 90 N 7 

persons entitled to rateable 

distribution O 21 R 90 N 7 

purchaser pendente life 
from judgment-debtor 

O 21 R 90 N 8 

purchaser under rent 
decree O 21 R 90 N 8 

stay of 

judgment-debtor at whose in¬ 
stance stay was ordered 
cannot subsequently appeal 
against stay O 41 R 6 N 10 

pending appeal from decree O 41 R 6 
which court may order 0 41 R 6 N 9 
sale held in contravention of 
order of injunction—effect 

O 21 R 90 N 32 

stoppage of O 21 R 09 

by payment before lot is knocked 

down O 21 R 69 

temporary alienation if included in 

power to sell S 51 N 4 

time for O 21 R 62 

to hold sale at stated time— 
effect of O 21 R 90 N 25 

sale before the prescribed period 
—effect 0 21 R 90 N 23 

sale on date other than that to 
which it is adjourned O 21 R 69 N 12 
sale on a holiday—effect O 21 R 90 N 24 
specification in sale proclama- 

O 21 R 66 


Execution 


O 21 R 82 
O 21 R 64 
O 21 R 64 N 1 

O 21 R 75 


tion 

what court may order 
immovable property 
power to order 
which court to order 
miscellaneous 

growing crops 

moveable property — vesting 
order O 21 R 81 

negotiable instrument O 21 R 76 

portion of property attached 

O 21 R 64 N 7 
saleable property S 60 

shares in corporation O 21 R 76 

SECURITY FOR RESTITUTION OF PROPER IY 

TAKEN IN EXECUTION O 41 R 6 

decree under, appeal—security for 

when may be required O 41 R 6 

order in—appeal against O 41 R 8 

surety—enforcement of liability S 145 

SEIZURE OF MOVABLES 

access into house gained by person 
executing—door of inside room, 
no prohibition as to breaking open 
of S 62 N 2 

dwelling house not to be entered 
into bv person executing—"dwell¬ 
ing house”, meaning of S 62 N 3 

dwelling house when cannot be 
entered into by person executing S 62 
outer door of dwelling house when 

can be broken open S 62 

room in dwelling house in the occu¬ 
pancy of woman, when can be 
entered into S 62 (3) 


SIMULTANEOUS EXECUTION 

against person and property 

S 51 N 2; 021 R 21 
arrest— order for— simultaneously 
with attachment O 21 R 21 

concurrent execution O 21 R 21 

if and how far permissible S 38 N 10 

Small Cause Court 

decree of—transfer of, for execution 

O 21 R 6 N 5 

decree, transfer of, for execution to O 21 R 4 
immovable property, execution 
against S 7 N 5 

power of, to order sale of immov¬ 
able property O 21 R 82 

transfer to Presidency Small Cause 
Courts, of decrees for execution O 21 R 4 

stay of O 21 Rr 26. 29 

(by) appellate court O 41 R 5 

(on) appeal O 41 R 5 

appeal to Privy Council, no bar to 

execution O 45 R 13 (1) 

appeal whether operates as O 41 R 5 

attachment of decree in execution of 
another decree—stay as mode of 
attachment O 21 R 53 

award—stay pending suit between 
parties to award O 21 R 29 N 4 

(by) court passing decree O 41 R 5 

court to which decree is transferred 

for execution, by O 21 R 26 

(in view) of likelihood of cross¬ 
decree being passed O 21 R 18 N 2 

decree already executed—effect 

O 41 R 5 N 3 

discharge of judgment-debtor from 
arrest, pending, stay application 
—effect of—liability for re-arrest O 21 R 27 
discharge of judgment-debtor from 
arrest pending application for 
stay O 21 R 26 

effect of stay O 41 R 5 N 16 

effect of uncommunicated order for 

stay O 41 R 5 N 17 

execution—order in appeal against 
—stay of execution—pending 
appeal O 41 R 8 

exercise of powers of stay in appeal 
from orders made in execution O 41 R 8 
injunction restraining execution 
proceedings 0 39R 1 Nn 1, 7, 10, 11 

inherent power to stay 

O 21 R 29 N 3; O 41 R 5 N 21 
interim stay of execution—pending 
hearing of application for stay O 41 R 5 
(by) lower court in view of intended 
appeal—security for stay O 41 R 5 

order for—failure to communicate— 
effect O 41 R 5 N 17 

pending appeal to Privy Council 

O 45 R 13 (2) ( C ) 

security for stay 

when appellant is insolvent 

, O 41 R 5 N 15 

when cannot be demanded O 41 R 7 
when respondent is insolvent 

. 0 41R5N14 

pending reference 0 46 R 2 
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Execution —Stay of 

pending suit between decree-holder 
and judgment-debtor O 21 R 29 

powers of court passing decree to 
stay execution before appeal is 
filed O 41 R 5 

power of court passing decree to 
stay execution before expiry of 
limitation for appeal 0 41 R 5 

proceedings for execution of final 
decree for sale under mortgage— 
if can be stayed under 0 41 R 6 

0 34 R 5 N 20 

reference to High Court, decree not 
to be executed pending O 46 R 2 

restitution pending stay application, 
of property seized in execution 0 21 R 26 
restitution of property pending, appli¬ 
cation for stay—liability of pro¬ 
perty to be seized again O 21 R 27 

restitution of property seized prior 
to stay O 21 R 29 N 1 

sale when may be stayed—pendency 
of appeal against decree O 41 R 6 

security for O 21 R 29 

(in) summary suit O 37 R 4 

when may be ordered O 21 R 26: 

O 41R5N2;041R5Nn5, 7 

(to) which court application for stay 

lies O 21 R 26 

who can apply for stay 0 21 R 26 N 1 

TRANSFEREE OF DECREE 

appellate decree without transferee 
on record—transferee if assignee 
of appellate decree also S 49 N 3 

application by O 21 R 16 

application by, for substitution on 
record O 21 R 16 N 19 

application for execution, by—dis¬ 
cretion of court to refuse O 21 R 16 N 11 
application for execution by— 
whether judgment-debtor can 
plead uncertified payment of 
decretal amount O 21 R 2 N 23 

court to which application by, is to he 
made O 21 R 16 N 12 

equity enforceable against, in cases 
under O 34 R 14 S 49 N 4 

equity of judgment-debtor 

against transferor S 49 N 1 

assignee’s knowledge necessary S 49 N 5 
effect . S 49 

set-off of cross decree against 

original decree-holder S 49 N 2 

execution by 0 21 R 16 

benamidar for transferee 0 21 R 16 N 6 
right to set off by defendant 
holding cross decree against 
original decree-holder 0 21 R 18 N 10 
where decree has been attached 
in execution against original 
decree-holder 0 21 R 16 N 11 

to hold subject to equities of judg¬ 
ment-debtor S 49 

notice to show cause against execu¬ 
tion—by which court to be given, 
in case of transfer of decree for 
execution O 21 R 22 

part of decree, transferee of, execu¬ 
tion by O 21 R 16 N 7 


Execution— Transfer of decree 

recognition of assignment of decree 
of Privy Council—court of first 
instance can order 0 45 R 15 N 9 

right of original decree-holder to 
apply for execution 0 21 R 16 N 11 

setting aside of decree subsequent 
to transfer—right of transferee to 
apply for execution 0 21 R 16 N 11 

transferee of property dealt with by 
decree, application by, for execu¬ 
tion 0 21 R 16 N 3 

Transfer of decree to another court 
for—Court to which decree may be 
transferred S 39 N 5; 0 21 R 5 

court in whose jurisdiction judg¬ 
ment-debtor's properties are 
situate S39N7 

court in whose jurisdiction judg¬ 
ment-debtor resides S 39 N 6 

Transfer of decree to another court for 
—Procedure 0 21 R 6 

certificate by executing court S 41 

certificate, on transfer of decree for 
execution 0 21 R 6 

copy of decree O 21 R 6 

documents to be sent to court to 
which decree transferred 0 21 R 6 

executing court must certify result 
of execution S 41 

execution by court to which decree 
is sent for execution 0 21 R 8 

mode of transfer 021 Rr 5, 6 

mode of transfer—irregularity in- 
effect of 0 21 R ION 6 

procedure where court desires exe¬ 
cution by another court O 21 R 6 

transfer of decree to another court for— 
transferee Court, Powers of S 42 

execution, mode of, by transferee 
courts 0 21 R 8 

execution of transferred decrees S 42 

jurisdiction of transferee court- 
decree in excess of pecuniary juris¬ 
diction of such court S 38 N 7 

power of transferee court to issue 
notice to show cause against exe¬ 
cution 0 21 R 22 N 14 

power of transferee court to issue 
notice under 0 21, R 16 of exe¬ 
cution application by transferee of 
decree 0 21 R 22 N 2 

power of transferee court to stay 
execution O 21 R 26 

procedure of transferee court 0 21 R 7 
transfer by court to which decree is 
transferred to another court 0 21R8 

transferee court, jurisdiction of 0 21 R 8 N2 
transferee court whether can ques¬ 
tion jurisdiction of court passing 
decree O 21 R 7 N 4 

value of decree exceeding pecuniary 
jurisdiction of transferee court— 
power to execute S 38 N 7 

transfer of decree to another court for 
—miscellaneous 

S 39 

execution of decree in another pro¬ 
vince S 40 
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Execution—' Transfer of decree to another court 

execution of decree in foreign terri¬ 
tory Ss 43,45 

execution of decree by courts of 
Native States S 44 

execution proceedings—transfer of— 

S 24 N 7 

High Court, execution by, of decree 
sent by other Courts 0 21 R 9 

jurisdiction of transferring court, 
after transfer O 21 R 10 N 6 

whether application for transfer is 

one for execution 0 21 R 10 N 8 

WHAT DECREE TO BE EXECUTED 

appellate decree affirming lower 
court’s decree—competency of 
executing court to look at the 
latter S 38 N 5 

appellate decree is the executable 
decree S 38 N 5 

decree to be executed S 38 N 5 ; 

S 47 N 33; 0 21 R 20 N 3 
Guardian and Wards Act, order 
under S 34—executability of S 36 N 4 

incapability of execution of decree, 
instances of S 47 N 33 

subsisting decree, in order to be exe¬ 
cutable must be subsisting S 38 N 5 

what decrees may be executed S 38 N 5 

WHO CAN AI’l’LY FOR 

application by guardian of minor 
after latter attains majority 0 21 R 10 N 2 
benamidar O 21 R 16 N 6 

benamidar of decree-holder—if can 

execute 0 21 R 16 N 6 

decree of appellate court in appeal 
by some from decree against seve¬ 
ral parties, proceeding on ground 
common to all of them—right of 
non-appealing party to apply for 
execution O 41 R 4 N 9 

stranger if can apply—representative 

suit, decree in O 21 R 10 N 2 

stranger, right of O 21 R 16 N 3 

succession certificate production of, 
along with application for execu¬ 
tion O 21 R 10 N 2 

who may apply O 21 R 10 N 2 

WITHDRAWAL AND COMPROMISE OF EXECU¬ 
TION PROCEEDINGS 

application for entering up of satis¬ 
faction of decree—withdrawal of 

0 23R 1 N 15 

applicability of provisions as to with¬ 
drawal and compromise of suit 

O 23 R 1; N 6; R 4 
application to set aside sale, compro¬ 
mise of, whether must be certified 

O 21 R 2 N 23-a 

compromise of execution proceed¬ 
ings validity ol O 23 R 4 N 2 

0 23 docs not apply O 23 R 4 

sale—setting aside—application for 
—compromise of O 21 R 90 N 2 

withdrawal of—application for— 
execution—effect Q23R1N14; 

O 23 R 4 N 2 
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Execution 

MISCELLANEOUS 

declaratory decree—execution of 

S38N5; S47N33; O21R10N3; 

021 R17 N6 

consent decree—execution of 0 23 R 3 N 27 
devolution of interest during pend¬ 
ency of execution proceedings 

O 22 R 10 N 15 

execution 

against ambassadors, and envoys 

S 86 (3) 

(against) Chiefs or Princes S 86 (3) 
forms of Sch I App E 

meaning of S 36 N 3 

(against) minor 0 21 R11N 11 

(of decree against) public officer S 82 
(against) Secretary of State S 82 

final decree in mortgage decree for 
sale—execution of 0 34 R 5 N 20 

maintenance decree—execution of 

0 21 R 17 N 8 

power to grant relief against for¬ 
feiture S 47 N 79 

rent decree under Tenancy Act—exe 
cution of 0 21 R 17 N 7 

Executor 

claim by or against 02 R5 

suit by or against O 31 

Executor and Administrator 

beneficiaries—representation of, in suits 
as to property vested in trustees O 31 R 1 
joinder of claims—in suit by or against O 2 R 5 
joinder of executors etc.—in suits con¬ 
cerning property vested in them O 31, R 2 
married executrix, husband of—need 
not be joined as party 0 31 R 3 

Exhibits 

appeal—furnishing copies of exhibits in 

0 41 R 13 

endorsement on O 13 R 4 

return of O 13 R 9 

Ex parte decree 

appeal from—dismissal of appeal for 
default—application to set aside ex 
parte decree, whether maintainable 

O 41 R 17 N 8 

appeal— ex parte decree in—setting aside 

0 41 R 21 

appeal—when appeal is heard ex parte O 41 R 17 
appeal—lies from decree S 96 (2) 

appellate decree—passed ex parte — 

appeal from S 100 (2) 

declaring suit ex parte —procedure 0 9 R 6 N 2 
defendant—remedies of, open to O 9 R 6 N 3 ; 

O 9 R 13 Nn 8, 9 

ex parte proceedings—issues O 14 R 3 N 2 

(against) firm O 30 R 3 N 9; O 30 R 8 

meaning of O 9 R 13 N 6 

notice to opposite party—no decree to be 
set aside without O 9 R 14 

remand in appeal from O 41 R 23 N 17 

second appeal—from appellate decree 
passed e.v parte S 100 (2) 

setting aside O 9 R 13 

after decree had been satisfied 0 9 R 13 N 21 
appeal from decree—dismissal of 
appeal for default—application to 
set aside, whether lies O 41 R 17 N 8 
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Ex parte decree 

appeal lies from order rejecting 
application to set aside 0 43 R 1 (d) 
appeal, re-hearing of appeal disposed 
of ex parte O 41 R 21 

applicability of provision, as to, 
to insolvency proceedings 0 9 R 13 N 2 
application for, and appeal from 
decree O 9 R 13 Nn 10, 11 

application to set aside ex parte 
decree 0 9 R 13 

application to set aside ex parte 
decree—appellate court—power 

to entertain S 107 N 19 

costs of O 9 R 13 N 22 

effect of 0 9 R 13 N 25 

ex parte decree in appeal 0 41 R 21 

grounds for 0 9 R 13 Nn 17, 18 

in favour of one defendant, when 
operates in favour of all 0 9 R 13 N 23 
legal representative, if can apply 

0 9 R 13 N 16 

minor defendant 0 9 R 13 N 20 

no appeal from order setting aside 

0 43 R 1 (d) 

notice to opposite party O 9 R 14 

order refusing to set aside—appeal 
from—remand O 41 R 23 N 18 

power of court to set aside, on its 
own motion O 9 R 13 N 15 

provisions as to, applicability of, to 
decrees in arbitration proceedings 

09 R 13 N 2 

sufficient cause meaning of 0 9 R 13 N 19 

suit to set aside O 9 R 13 N 12 

summons not duly served O 9 R 13 N 18 

when may be set aside against all 
defendants 0 9 R 13 prov 

who can apply to set aside O 9 R 13 Nn 15, 16 
suit declared ex parte and adjourned 
—defendant appearing on ad¬ 
journed date—procedure 0 9 R 7 

suit—hearing of, ex parte O 9 R 6 

when court may proceed ex parte 0 9 R 6 N 2 
when may be passed O 9 R 13 N 6 

when may be passed—duty of plaintiff to 

prove his case O 9 R 11 N 1 

when suit may be heard ex parte— due 

service of summons O 9 R 6 (a) 

where defendant appears at adjourned 
ex parte hearing O 9 R 7 

Extension of time S 148 

decree for redemption of mortgage—ex¬ 
tension of time for payment of mort¬ 
gage money 0 34R8N7 

execution sale—payment of purchase 
money-extension of time for O 21 R 85 N 5 
(in) foreclosure decrees O 34 R 3 N 4 

(for) payment of mortgage money 
under mortgage decree O 34 R 2 N 18 

(for) payment of mortgage money in 
suit for sale O 34 R 4 N 8 

(for) payment of sum due under mort¬ 
gage decree, by appeal being filed O 34 R 3 N 5 
power to enlarge time S 148 

(in) redemption suits O 34 R 8 

security for costs of appeal—time for— 

O 41 R ION 10 

security for production of property— 

O 38 R 5 N 16 


Facts 


High Court may determine issues of fact 
in second appeal S 103 

illegality, showing, must be specially 
pleaded in defence 0 8 R 2 

inconsistent allegations of, to be raised 
only by way of amendment 0 6 R 7 

issues of fact, what are O 14 R 1 (4) 

not denied, to be taken as admitted O 8 R 5 
notice to admit O 12 R 4 

pleading to state material facts only 0 6 R 2 
presumed by law—need not be alleged in 
pleadings O 6 R 13 

(may be) proved by affidavit S 30 (c) 

(to be) proved by affidavit, power of 
court as to S 30 (c) 

question of fact— See Sf.cond appeal 
specially pleaded, what facts to be O 8 R 2 

Female 

See also Woman 
Final Decree 

See also Decree 

administration suit in O 20 R 13 

appeal from, where no appeal preferred 

from preliminary decree S 97 

defined S 2 (2) Expl 

(in a) foreclosure suit O 34 Rr 2, 3 

mesne profits, in respect of 0 20 R 12 (2) 

mortgage suit—sale, in suit for O 34 R 5 

partnership suit, in O 20 R 15 

principal and agent, suit between 0 20 R 16 
redemption, in suit for O 34 R 8 

rent, in respect of O 20 R 12 (2) 

Findings 

on remand O 41 R 26 

Fine 

for disobeying summons by a witness 

S 32 (c); 0 16 R 12 

Firm 

arbitration award against—execution of 
award O 21 R 50 N 3 

co-partners— suit between—procedure 

O 30 R 9 

decree against, effect of O 21 R 50 N 1 

execution against—defence of party 

entering appearance under protest 0 30 R 8 N 4 
ex parte decree against firm O 9 R 13 N 26 

execution of decree, against O 21 R 50 

insolvency—execution of decree against 

firm O 21 R 50 N 9 

manager 

need not appear though served, 
unless he is a partner O 30 R 7 

notice to, as to in what capacity he is 
served O 30 R 5 

partnership business, and service of 
summons on firm O 30 R 3 (b) 

meaning of O 30 R 1 N 3 

partners may sue or be sued in firm 
name O 30 R 1 

PARTNER 

notice to one partner to produce 
documents O 11 R 14 N6 

parties to suit O 1 R 10 N 15 

(s) as joint decree-holders—payment 
out of court to one of them O 21 R 15 N o 
property of—attachment of—mode 
of O 21 R 49 

suit against individual O 30 R 1 N 15 
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F irtn—P artner 

parties to 0 1 R 6 N 5 

suit by or against, in name of firm— 
pleadings—signing and verification 

Sf 0 30 R 1 

suit for dissolution of partnership— 

decree in, form of 0 20 R IS 

security for costs if may be 
required O 25 R 1 N 12 

suit on behalf of—plaint, contents 
of O 7 R 4 N 2 

suit relating to—frame of, whole 
claim to be included 0 2 R 1 N 3 

whether can sue in his own name, on 
cause of action which has arisen 
in favour of the firm 0 30 R 1 N 2 

place, where firm carries on business, for 
service of summons O 30 R 3 N 6 

proceedings to continue in firm name O 30 R 6 
service of summons, where partners sued 
in firm name O 30 R 3 

SINGLE PERSON CARRYING ON BUSINESS IN 
NAME OK FIRM 

suit by, in name of firm, not competent 

0 30 R 1 N 2 

such person resident in foreign terri¬ 
tory—suit by or against—proce¬ 
dure 0 30 R 10 N 2 

signature and verification of pleadings 

0 30 R 1 (2) 

SUIT AGAINST 

appearance of persons served under 
protest 0 30 R 8 

appearance to be by partner only O 30 R 7 
decree against firm in default of ap¬ 
pearance of any of the partners O 30 R 8 
defence of partner appearing under 
protest in proceeding in execution 

O 30 R 8 N 4 

dissolution of firm before institution 
of suit—summons, service of 0 30 R 3 
in name of firm—service of process 
—mode O 30 R 3 

partners, in name of firm 

partners to appear in their own 
names, but subsequent pro¬ 
ceedings to continue in name 
of firm 0 30 R 6 

separate defences if and when 
may be raised O 30 R 6 N 3 

party appearing under protest 

if can question liability of firm 

O 30 R 8 N 3 

not entitled to file written state¬ 
ment 0 30 R 8 N 2 

person carrying on business in name 
other than his own O 30 R 10 

persons served, denying to be part¬ 
ners—procedure 0 30 R 8 

summons 

contents of—to state in what 

capacity it is served O 30 R 5 

service of, 

by post 0 30 R 3 N 3 

persons served both as 
manager and partner O 30 R 5 N 3 
place of business of firm, 

what is O 30 R 3 N 6 

upon person in control of 
partnership business—his 
appearance whether neccs- 


Firm— Suit against— Summons 

sary 0 30 R 7 

time for appearance—runs from 
when O 30 R 3 N 5 

suit between firms having one or more 
persons in common, as partner—pro¬ 
cedure 0 30 R 9 

SUIT BY 

disclosures of partner’s names _ 0 30 R 2 
partners when to be deemed, as 
named, as plaintiffs in the plaint 0 30 lv 2 
stay of proceedings, pending disclo¬ 
sure of names and addresses of 
partners O 30 R 2 

SUIT BY OR AGAINST O 30 

death of partner 

before suit O 30 R 1 N 14 

joinder of legal representative O 30 R 4 
decree against firm—suit on O 30 R 6 N 4 

decree in suit O 30 R 6 N 4 

disclosure of partner’s names to be 
made on demand by defendant O 30 R 2 
dissolution of firm, after accrual of 
cause of action but, before filing 
of suit 0 30 R 1 N 10 

ex parte decree—against firm O 30 R 3 N 9 

firm as agriculturist O 30 R 1 N 8 

minor partner O30R1N4 

mortgage suit—service of summons 

0 30 R 3 N 8 

no suit allowed in firm name, if firm 
outside British India O 30 R 1 N 6 

partners in name of firm O 30 Rr 1, 6 

procedure O 30 Rr 1 to 9 

reference to arbitration O 30 R 1 N 11 
right of suit on death of partner O 30 R 4 
statement of names and addresses of 
partners 0 30 R 1 N 12 

suit by firm on promissory note 0 30 R 1 N 9 
when can be brought O 30 R 1 

whether pauper, for purposes of 
pauper suit 0 33 R 1 N 10 

Foreclosure 
See Mortgage 

charge, no foreclosure, in suits to en¬ 
force a O 34 R 15 

discharge of debt, on O 34 R 3 (3) 

final decree in, suit for O 34 R 3 

(of) mortgage or charge—suit for, place 
of suing S 16(c) 

parties to suit for O 34 R 1 

place of suing in suits for, in cases gov¬ 
erned by the code S ](j / c \ 

SUIT for ‘ v J 

decrees, preliminary and final in O 34 Rr 2, 3 
decreeing sale, in O 34 R 4 (3) 

extension of time O 34 R 3 N 4 

procedure as to final decree applies 
to preliminary decrees passed on 
compromise O 34 R 3 N 7 

Foreign Company 

suit by or against—procedure O 29 R 1 N 5 

Foreign Courts 

See Foreign judgments 

commissions—issued at instance of O 26 Rr 19 22 
decrees of Native States—execution in * 

British India g 44 

execution of decree, by $ 45 

jurisdiction of, presumption as to c 14 

letter of request by, to High Court, for 
examination of witness 0 ?6 R 19 
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Foreign Courts 

meaning of S 2 (5) N 1 

pendency of suit in, no bar to suit in 
British Indian court S 10 Expln 

proceedings in—temporary injunction in 
restraint of 0 39 R 1 N 7 

provisions relating to commission, appli¬ 
cable to S 77 

Foreign Decrees 

execution of, in British India S 43 

Foreign Judgment 

Act of State passed in its Sovereign 
capacity, if a Ss 13, 14 N 3 

appeal against, pending hi foreign court 
—effect of Ss 13, 14 N 18 

based on incorrect view of international 
law S 13 (c) 

British India, when no bar to suit in S 13 

CONCLUSIVENESS OF S 13 

may be set up as defence Ss 13, 14 N 2 
when not Ss 13, 14 N 8 

court of competent jurisdiction—mean¬ 
ing of, for purposes of actions relating 
to office of trusteeship Ss 13, 14 N 9 

courts of Native States—enforceability 
of judgments Ss 13, 14 N 19 

(on a) decree of British Indian court— 
execution of British Indian decree, if 

barred - Ss 13, 14 N 21 

definition of S 2 (6) 

effect of, in British India Ss 13, 14 N 18 

enforcement, 

modes of S 14 N 19 

by suit S 14 N 2 

enforcing foreign judgment and plc-a of 
bar to suit, distinction between Ss 13, 14 N 18 

enforceability 

by suit Ss 13, 14 N 2 

principle of Ss 13, 14 N 2 

execution—enforcement of foreign judg¬ 
ment by proceedings in S 44 

FOREIGN COURT 

competency of 

competence exists in what cases 

Ss 13,14 N 9 

international law, governed by 

Ss 13, 14 N 9 

presumption as to Ss 13, 14 Nil 

submission to jurisdiction Ss 13, 14 N 12 
illustrations of Ss 13, 14 N 3 

jurisdiction is territorial Ss 13, 14 N 9 

iurisdiction over non-resident 
foreigner Ss 13, 14 N 9 

must have been of competent juris¬ 
diction Ss 13, 14 N 9 

pleader, employment of—if submis¬ 
sion to jurisdiction . Ss 13, 14 N 12 

Privy Council, if a Ss 13, 14 N 3 

service of summons on agents— 
decree when binding on principal 

Ss 13, 14 N 12 

subject-matter of suit not within 
jurisdiction—effect of Ss 13, 14 N 9 

submission to jurisdiction, 

kinds of Ss 13, 14 N 1- 

what amounts to Ss 13, 14 N 12 

when voluntary Ss 13, 14 N 12 

fraud, obtained by 

effect of Ss 13, 14 N 16 

nature of fraud Ss 13, 14 N i6 


Foreign Judgment • ,t •.? • 

(by) incompetent court S 13 (a) 

interest not granted—interest if can be 
claimed in suit upon Ss 13, 14 N 18 

international law, based upon the incor¬ 
rect view of—effect of Ss 13, 14 N 14 

irregularities not affecting jurisdiction- 
effect of, upon judgment Ss 13, 14 N 9 

judgment, by way of penalty—conclu¬ 
siveness of Ss 13, 14 N 13 

law of British India, refusal to recognize 
—effect of Ss 13, 14 N 14 

limitation, dismissal on the ground of— 
if on merits Ss 13, 14 N 13 

limitation for enforcing Ss 13, 14 N 23 

meaning of . Ss 13, 14 N 3 

merits, adjudication must have been on 

Ss 13, 14 N 13 

merits, judgment on —Illustrations of 

Ss 13, 14 N 13 

NATURAL JUSTICE 

judgment opposed to, S 13 (d) 

proceedings opposed to, 

effect of S 13, 14 N 15 

instances of Ss 13, 14 N 15 

judgment based on incorrect 
view of law, if will render 
proceedings opposed to nat¬ 
ural justice Ss 13, 14 N 15 

non-recognition—of British Indian Law, S 13 

NON-RESIDENT FOREIGNER—J UDGMENT 

against, application to set aside ex 
parte decree, if submission to 
jurisdiction Ss 13, 14 N 12 

judgment against, effect of Ss 13, 14 N 9 
officer of incorporated company, 
effect of Ss 13, 14 N 10 

partner of a firm, personal decree 
against— effect of Ss 13, 14 N 10 

not on merits S 13 (b) 

obtained by fraud S 13 (e) 

onus of proof, based on a wrong view 
of—if on the merits Ss 13, 14 N 13 

order enforcing award in England— 
judgment, if a Ss 13, 14 N 3 

order which is not a judgment, if can be 

Ss 13, 14 N 3 

presumption as to S 14 

suit on 

if can be brought against persons not 
parties Ss 13, 14 N 22 

small cause court, if lies in Ss 13, 14 N 22 
unascertained sum of money granted— 
suit, if lies upon Ss 13, 14 N 22 

when conclusive or not S 13 

Foreign Prince 

See Prince 

meaning of S 45 N 3 

Foreign State 

consent of Governor-General to Council 
in suit against ambassador of S 86 

execution in British India—decrees of 
courts established by Governor-Genc- 
ral-in-Council in territories of S 43 

meaning of S 45 N 3 

services of summons in, through 
political agent O 5 R 26 

suit against ambassador or envoy of S 86 

suits by S 84 

form of S 84 N 2 
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Toreign state— suits by 

private rights, suit in respect of— 
private rights meaning of S 84 N 3 

transfer of decrees of court in British 
India for execution to courts in S 45 

when may sue in British India S 84 


foreign Summons 
service of 


S 29 


S 11 Expl 1 


Foreign territory 

property situated in—attachment before 
judgment . . 0 38 R 5 N 17 

person resident in—trading in British 
India in name of firm—suit by or 
against firm _ O 30 R 10 N 2 

witness resident in—examination of on 
commission O 26 K 5 

Foreigner 

trading in British India in name of firm 
—but resident abroad—suit by or 
against such foreigner O 30 R 10 N 2 

Forma Pauperis 

' appeal— See pauper appeal 
suit in— See paupf.r suit 

Former suits 

meaning of 

Form of decree 

See decree 

Forms 

APPEAL reference and review 

application to appeal in forma pan- 

peris (O 44 R 1) _ Sch I App G 10 

decree in appeal (O 41 R 35) Sell I App G 9 
intimation to lower court of admis¬ 
sion of appeal (O 41 R 13) Sch I App G 5 
memorandum of appeal (O 41 R 1) 

Sch I App G 1 

memorandum of cross objection 

(O 41 R 22) Sch I App G 8 

notice of appeal in forma pauperis 

(0 44 R 1) Sch I App G 11 

notice to party to a suit not made a 
party to the appeal but joined by 
the court as a respondent Sch I App 7 
notice to respondent of admission of 
appeal to the King in Council 
(0 45 R8) _ Sch I App (.13 

notice to respondent of the day fixed 
for the hearing of the appeal 
(O 41 R 14) Sch I App G 6 

notice to show cause why a certifi¬ 
cate of appeal to the King in Coun¬ 
cil should not be granted (0 45 
r 3) Sch I App G 12 

notice to show cause why a review 
should not be granted (O. 47 R 4) 

Sch I App G 14 

security bond to be given during the 
pendency of appeal (O 41 R 6) 

Sch I App G 3 

security bond to be given on order 
being made to stay execution of 
decree (0 41 R 5) Sch I App G 2 

security for costs of appeal (O 41 

R 10) Sch I App G 4 

C. P. C—447 


Forms— Appeal, reference and review 


application for an order of reference 

Sch II App 1 

award Sch II App 5 

decree 

against mortgagor personally for 
balance after the sale of the mort¬ 
gaged property (O 34 Rr 6 and 8- 
A) Sch I App D 8 

to set aside a transfer in fraud of 
creditors Sch I App D 13 

for recovery of land and mesne 
profits Sch I App D 23 

for rectification of instrument 

Sch I App D 12 

in original suit O 20 R 6 7 Sch I App D 1 
final decree 

for foreclosure O 34 R 3 Sch I App D 4 
for foreclosure in a redemption 
suit on default of payment by 
mortgagor (O 34 R 8) 

Sch I App D 7-D 

for sale 0 34 R 5 Sch I App D 6 

for sale in a redemption suit on 
default of payment by mort¬ 
gagor (O 34 R 8) Sch I App D 7-E 
in an administration suit by a 
legatee Sch I App D 18 

in an administration suit by 
next of kin Sch I App D 20 

in a suit for dissolution of part¬ 
nership and the taking of part¬ 
nership accounts Sch I App D 22 
in a suit for foreclosure, sale or 
redemption where the mortga¬ 
gor pays the amount of the 
decree (O 34 Rr 3, 5 and 8) 

Sch I App D 7-F 


injunction 

against building higher than old 
level Sch I App D 15 

against private nuisance 

Sch I App D 14 

restraining use of private road 

Sch I App D 16 

preliminary decree for foreclosure 

Sch I App D 9 

(O 34 R 2—where accounts are 
directed to be taken) Sch I App D 3 
(O 34 R 2—where the court 
declares the amount due) 

Sch I App D 3-a 

preliminary decree for redemption— 
of prior mortgage and fore¬ 
closure or sale on subsequent 
mortgage Sch I App D 10 

where on default of payment by 
mortgagor a decree for fore¬ 
closure is passed (O 34-R 7— 
where accounts are directed to 
be taken) Sch I App D 7 

where on default of payment by 
mortgagor a decree for fore¬ 
closure is passed (O 34 R 7— 
where the court declares the 
amount due) Sch I App D 7-B- 

where on default of payment by 
mortgagor a decree for sale 
is passed (O 34 R 7—where 
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Forms— Decree 

the court declares the amount 
due) Sch I App D 7-C 

where on default of payment by 
mortgagor a decree for sale is 
passed (O 34 R 7—where 
accounts are directed to be 
taken) Sch I App D 7-A 

preliminary decree for sale 

Sch I App Dll 

(0 34 R 4)—when the court de¬ 
clares the amount due 

Sch I App D 5-a 
(O 34 R 4—where accounts are 
directed to be taken) Sch I App D 5 

preliminary decree in an administra¬ 
tion suit Sch I App D 17 

by a legatee, where an executor 
is held personally liable for 
the payment of legacies 

Sch I App D 19 

preliminary decree in a suit for dis¬ 
solution of partnership and the 
taking of partnership accounts 

Sch I App D 21 
simple money decree (S 34) Sch I App D 2 

DISCOVERY, INSPECTION AND ADMISSION 

admission of facts pursuant to notice 

(0 12R5) Sch I App C 11 

affidavit as to documents (O 11 

R 13) Sch I App C 5 

answer to interrogatories (O 11 R 9) 

Sch I App C 3 

interrogatories (O 11 R 4) ; Sch I App C 2 
order for delivery of interrogatories 
(0 11R1) Sch I App Cl 

notice to admit documents (0 12 
R 3) Sch I App C 9 

notice to admit facts (O 12 R 5) 

Sch I App C 10 

notice to inspect documents (O 11 
R 17) Sch I App C 8 

notice to produce documents (O 11 
R 16) Sch I App C 7 

notice to produce (general form) 

(O 12 R 8) Sch I App C 12 

order for affidavit as to documents 
(O 11 R 12) Sch I App C 4 

order to produce documents for in¬ 
spection (0 11 R 14) Sch I App C 6 

EXECUTION 

application for execution of decree 

(0 21R11) Sch I App E 6 

attachment—prohibitory order 

where the property consists of 
debts not secured by negotiable 
instruments (O 21 R 46) Sch I App E 17 
where the property consists of 
immovable properly (O 21 R 
54) Sch I App E 24 

where the property consists of 
money or of any security in 
the custody of a court of jus¬ 
tice or officer of government 
(O 21 R 52) Sch I App E 21 

where the property to be attach¬ 
ed consists of movable pro¬ 
perty to which the defendant is 


Forms— Execution— Attachment etc. 

entitled subject to a lien or 
right of some other person to 
the immediate possession 
thereof (0 21 R 46) Sch I App E 16 
where the property consists of 
shares in the capital of a cor¬ 
poration (0 21 R 46) Sch I App E 18 
authority of the collector to stay 
public sale of land (S 72) Sch I App E 42 
certificate 

by officer, holding a sale of the 
deficiency of price on a re-sale of 
property by reason of the pur¬ 
chaser’s default (O 21 R 71) 

Sch I App E 31 

of execution of decree trans¬ 
ferred to another Court (0 21 
R 6) Sch I App E 5 

of non-satisfaction of decree 
(O 21 R 6) Sch I App E 4 

of sale of land (O 21 R 4) 

Sch I App E 38 

to judgment debtor authorising 
him to mortgage, lease or sell 
property (0 21 R 83) Sch I App E 35 
notice of atachment 
of a decree to the court which 
passed it (O 21 R 53) Sch I App E 22 
of a decree to the holder of the 
decree O 21 R 53 Sch I App E 23 

notice 

of the day fixed for settling a 
sale proclamation Sch I App E 28 
to attaching creditor (O 21 R 
58) Sch I App E 26 

to person in possession of move¬ 
able property sold in execution 
(O 21 R 79) Sch I App E 32 

to show cause 

why execution should not 
issue (O 21 R 16) Sch I App E 7 
why a payment or adjust¬ 
ment should not be re¬ 
corded as certified (0 21 
R 2) Sch I App E 1 

why sale should not be set 
aside (0 21 Rr 90, 91, 92) 

Sch I App E 36, 37 
why warrant of arrest 
should not issue O 21 R 37 

Sch I App E 12 

to state objection to draft of 
document (O 21 R 34) Sch I App E 10 

order 

of attachment of negotiable 
instrument Sch I App E 20 

for delivery to certified purcha¬ 
ser of land at a sale in execu¬ 
tion (O 21 R 95) Sch I App E 39 

for payment to the plaintiff etc., 
of money etc., in the hands of 
a third party (O 21 R 56) 

Sch I App E 25 

for the release of a person im¬ 
prisoned in execution of a 
decree (Ss 58, 59) Sch I App E 15 
on the nazir for causing service 
of proclamation of sale (O 21 
R 66) Sch I App E 30 



General Index 


3571 


Forms — Execution —Order 


Forms — Pleadings —Plaints 


sending decree for execution to 
another court (O 21 R 6) 

Sch I App E 3 

to attach salary of public officer 
or servant of railway company 
or local authority (0 21 R 48) 

Sch I App E 19 
precept (S 46) Sch I App E 2 

proclamation of sale (0 21 R66) 

Sch I App E 29 

prohibitory order 

against payment of debts sold in 
execution to any other than 
the purchaser (O 21 R 79) 

Sch I App E 33 

against the transfer of shares 
sold in execution (O 21 R 79) 

Sch I App E 34 

summons to appear and answer 
charge of obstructing execution of 
decree (0 21 R 97) Sch I App E 40 

warrant for seizure of specific move- 
able property adjudged by decree 
(O 21 R 31) Sch I App E 9 

warrant of arrest in execution 
(0 21 R 38) Sch I App E 13 

warrant of attachment of moveable 
property in execution of a decree 
for money (O 21 R 30) Sch I App E 8 
warrant of committal (0 21 R 98) 

Sch I App E 41 

warrant of committal of judgment- 
debtor to jail (O 21 R 40) 

Sch I App E 14 

warrant of sale of property in exe¬ 
cution of a decree for money 
(O 21 R 66) Sch I App E 27 

warrant to the bailiff to give posses¬ 
sion of land etc. (O 21 R 35) 

Sch I App E 11 

in general, use of, in appendices to 

schedule I of the Code O 48 R 3 

order for appointment of new arbitrator 

Sch II App 3 

order of reference Sch II App 2 

PLEADINGS 

description of parties in particular 
cases Sch I App A 2 

plaints 

administration by creditor on 
behalf of himself and all other 
creditors Sch I App A (3) 41 

administration by pecuniary 
legatee Sch I App A (3) 43 

administration by specific legatee 

Sch I App A (3) 42 

against a builder for defective 
workmanship Sch I App A (3) 17 
against a fraudulent purchaser 
and his transferee with notice 

Sch 1 App A (3) 33 
against surety for payment of 
rent Sch I App A (3) 12 

on an agreement of indemnity 

Sch I App A (3) 20 
on an award Sch I App A (3) 10 

on a bond for the fidelity of a 
clerk Sch I App A (3) 18 


breach of agreement to purchase 
land Sch I App A (3) 13 

breach of contract to serve 

Sch I App A (3) 16 
carrying on a noxious manufac¬ 
ture Sch I App A (3) 24 

deficiency upon a re-sale of goods 
sold at auction Sch I App A (3) 6 
diverting a watercourse 

Sch I App A (3) (27) 
execution of trusts Sch I App A (3) 44 
foreclosure or sale Sch I App A (3) 45 
on a foreign judgment 

Sch I App A (3) 11 
fraudulently procuring credit to 
be given to another person 

Sch I App A (3) 22 
goods made at defendant’s 
request, and not accepted 

Sch I App (3) 5 

goods sold at a fixed price and 
delivered Sch I App A (3) 3 

goods sold at a reasonable price 
and delivered Sch I App A (3) 4 
injunction against the diversion 
of a water course Sch I App A (3) 38 
injunction restraining nuisance 

Sch I App (3) 36 
injunction restraining waste 

Sch I App (3) 35 
injuries caused by negligence on 
a railroad Sch I App A (3) 29 

injuries caused by negligent 
driving Sch I App A (3) 30 

interpleader Sch I App A (3) 40 

for malicious prosecution 

Sch I App A (3) 31 
money lent Sch I App A (3) 1 

money overpaid Sch I App A (3) 2 

movables wrongfully detained 

, . . . Sc i\I App A (3) 32 

not delivering goods sold 

. . Sch I App A (3) 14 

obstructing a highway 

, . Sch I App A (3) 26 

obstructing a right of way 

. . . t Sch I App A (3) 25 

obstructing a right to use water 
for irrigation Sch I App A (3) 28 

partnership Sch I App A (3) 49 

polluting the water under the 

plaintiff’s land Sch I App A (3) 23 
procuring property by fraud 

... . Sch 1 App A (3) 21 

public nuisance Sch T App A (3) 37 

redemption Sch I App A (3) 46 

rescission of a contract on the 
ground of mistake Sch T App A (3) 34 
restoration of movable property 
threatened with destruction 
and for an injunction 


. Sch I App A (3) 39 
services and materials at a rea¬ 
sonable cost Sch I App A (3) 8 

services at a reasonable rate 

•c , Sch I App A (3) 7 

specific performance (No 1) ' 

.. Sch I App A (3) 47 

specific performance (No 2) K> 

Sch I App A (3) 48 
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Forms — Pleadings —Plaints 

by tenant against landlord, with 

special damage Sch I App A (3) (19) 
use and occupation Sch I App A (3) (9) 
wrongful dismissal Sch I App A (3) (15) 
titles of suits Sch I App A 1 

written statements 
defence 

general defences Sch I App A (4) 
in administration suit by 
pecuniary legatee 

Sch I App A (4) 14 
in all suits for wrongs 

Sch I App A (4) 6 
in any suit for debt 

Sch I App A (4) 4 

in suits for detention of 
goods Sch I App A (4) 7 

in suits for goods sold and 
delivered Sch I App A (4) 1 

in suits for infringement of 

copyright Sch 1 App A (4) (8) 

in suits for infringement of 
trade mark Sch I App A (4) 9 
in suits for injuries caused 
by negligent driving 

Sch I App A (4) 5 

particulars (0 6 R 5) 

Sch I App (4) 16 
probate of will in solemn 
form Sch I App A (4) 15 

to suit for specific perfor¬ 
mance Sch I App A (4) 13 

in suits on bonds 

Sch I App A (4) 2 
in suits on guarantees 

Sch 1 App A (4) 3 
in suits relating to nui¬ 
sances Sch I App A (4) 10 
to suit for foreclosure 

Sch I App A (4) 11 
to suit for redemption 

Sch I App A (4) 12 


PROCESS 

to accompany return of summons of 
another court (O 5 R 23) Sch I App B 10 

affidavit of process server to accom¬ 
pany return of a summons or 
notice (O 5 R 18) Sch I App B 11 

notice to defendant (0 9 R 6) 

Sch I App B 12 

notice to person who, the court 
considers, should be added as co¬ 
plaintiff (O 1 R 10) Sch I App B 5 

order for transmission of summons 
for service in the jurisdiction of 
another court (O 5 R 21) Sch I App B 7 

to be served on a prisoner (O 5 
R 24) Sch I App B 8 

to be served on a public servant 
or soldier (O 5 Rr 27, 28) 

Sch I App B 9 

proclamation requiring attendance of 

witness (0 16 R 10) Sch I App B 14 and 15 

summons . . ^ „ _ , rx 

for disposal of suit (O 5 Rr 1, 5) 

Sch 1 App B 1 

for settlement of issues (O 5 
Rr 1, 5) Sch I App B 2 


Forms — Process —Summons ' - : • .. 

in summary suit on negotiable 
instrument (O 37 R 2) 

Sch I App B 4 

(to) appear in person (O 5 R 3) 

Sch I App B 3 

to legal representative of a 
deceased defendant (O 22 R 4) 

Sch I App B 6 

to witness (O 16 Rr 1, 5) Sch I App B 13 

warrant of arrest of witness 
O 16 R 10 Sch I App B 17 

warrant of attachment of property 
of witness (O 16 R 10) Sch I App B 16 
warrant of committal (O 16 R 18) 

Sch I App B 18 & 19 
special case Sch II App 4 

(OF) SUPPLEMENTAL PROCEEDINGS App F 

appointment of a receiver(0 40, R 1) 

Sch I App F 9 

attachment before judgment, on 
proof of failure to furnish secu¬ 
rity (O 38 R 6) Sch T App F 7 

attachment before judgment with 
order to call for security for ful¬ 
filment of decree (O 38 R 5) 

Sch I App F 5 

order for committal (O 38 R 4) 

Sch I App F 4 

security for appearance of a defend¬ 
ant arrested before judgment 
(O 38 R 2) Sch I App F 2 

security for the production of pro¬ 
perty (O 38 R 5) Sch I App F 6 

summons to defendant to appear on 
surety’s application for discharge 
(O 38 R 3) Sch I App F 3 

temporary injunctions (O 39 R 1) 

Sch I App F 8 

warrant of arrest before judgment 

(0 38R1) Sch I App FI 

MISCELLANEOUS 

agreement of parties as to issues to 
be tried (O 14 R 6) Sch I App H 1 

commission for a local investigation 
or to examine accounts (O 26 
Rr. 9, 11) Sch I App H 9 

commission to examine absent wit¬ 
ness (O 26 Rr, 4, 18) Sch I App H 7 

commission to make a partition 

(O 26 R 13) Sch I App H 10 

list of documents by plaintiff-defend¬ 
ant (O 13 R 1) Sch I App H 5 

letter of request (O 26 R 5) 

Sch I App H 8 

notice of application for transfer of 
a suit to another court for trial 
(S 24) Sch I App H 2 

notice of payment into court (O 24 
R 2) Sch I App H 3 

notice to guardian appointed or dec¬ 
lared or to father or other natural 
guardian, or to the person in 
charge of the minor (O 32 R 3 (5) 

Sch I App H 11 

notice to opposite party of day fixed 
for hearing evidence of pauperism 
(O 33 R 6) . Sch I App H 12 
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Forms— Miscellaneous 

' notice to proposed guardian of minor 

defendant—respondent (O 32 R 4 
(3) Schl AppH 11-A (Mad) 

notice to show cause(General form) 

Sch I App H 4 

notice to surety of his liability under 
a decree (S 145) Sch I App H 13 

register of appeals (O 41 R 9) 

Sch I App H 15 

register of civil suits (O 4 R2) 

Sch I App H 14 

use of, in appendices 0 48 R 3 

Frame of suit 

successive claims O 2 R2 (Expl) 


Franchise 

right, of—if of civil nature 


S9N27 


Fraud 

defence, fraud must be specifically plead¬ 
ed, 08R2 

' execution of decree when prevented by 

fraud, and limitation. S 48 (2) (a) 

foreign judgment, obtained by S 13 (e) 

particulars of—to be stated in plead'ngs, O 6 R 4 
pauper, fraudulent disposal of property 
by, and applying to sue in forma pau¬ 
peris, O 33 R 5 (c) 

sale, fraud in publishing or conducting, O 21 R 90 
(in) sale of immovable property O 21 R 90 

setting aside a sale on the ground of O 21 R 90 
suit against certified purchaser for ob¬ 
taining certificate of sale by, S 66 (2) 


S 2 (17) (c) 


Gazetted officer 

is public officer 

Government 

art of state, suit in respect of S 9 N 57 

advocate-general, information exhibited 
by—not affected by S 79 S 79 N 9 

agent of, to receive process 0 27 R 4 

appearance, fixing of day and extension 
of time for, O 27 R 5 

(to) apply for court-fee payable by pau¬ 
per O 33 R 12 

attendance of person able to answer 

questions in suits against, O 26 R 6 

contract, suit against—notice, necessity 

of S 80 Nil 

decree against, time for payment to be 
specified 5 

execution of decree against, S 82 

Government pleader, if recognised agent 

of Government O 27 R 2 N 2 

High Court to comply with requisition 
from, for records etc, I- P cl 43 

joinder of, as party—principles of S 79 N 6 

jurisdiction—in suit against S 79 N 7 

local government—power of, to make 
rules as to persons to whom commis¬ 
sion to make local investigation should 
be issued O 26 R 9 

(if) necessary party—to suit for posses¬ 
sion of attached property 0 1 R 10 N 18 

no security to be required from, O 41 R 7 

notice before institution of suit against, S 80 
officer of—commission to examine as 
witness O 20 R 4 

order for recovery of salary paid in con¬ 
travention of attachment order O 21 R 48 N 3 


Government 

(a) party in pauper suits, is O 33 R 13 

PARTY 

when necessary party O 1 R 10 N 25 

when to be deemed a party in a pau¬ 
per suit, O 33 R 13 

pauper suits, court-fees in, recovery by O 33 R 10 
pauper suits, right of to apply for pay¬ 
ment of court-fees in, O 33 R 12 

persons authorised to act for 0 27 R 2 

public officer, where Government under¬ 
takes defence of suit against, 0 27 R 8 

recognised agents of, O 27 R 2 

rateable distribution of assets, and rights 
of, S 73 sub-R 3 

RIGHTS OF 

not affected to claim assets S 73 (3) 

to court-fee, how realised—in pauper 

suit 0 33 R 10 

to first charge for court-fee in pau¬ 
per suit 0 33 R 10 

security for restitution in case of execu¬ 
tion pending appeal not to be required 
from Government O 41 R 7 

signature and verification of plaint and 
pleadings O 27 R 1 

state railways, 

suit against _ _ XT „ 

how to be instituted S/9 N 5 

notice S 80 N 9 

SUIT AGAINST 

amendment of plaint—notice if ne¬ 
cessary for S 80 N 16 

attendance of person able to answer 
questions in suit against O 27 R 6 

attendance of person on Govern¬ 
ment’s behalf 0 27 R 6 

before expiry of period of notice— 

effect of S 80 N 18 

cause of action, where arises S 79 N 7 

claims and liabilities of, not dealt 
with by S 79 S 79 N 2 

condition precedent, notice is S 80 N 10 

form of S 79 N 8 

for injunction—notice necessary S 80 N 11 

notice 

death of intending plaintiff 
after—effect of S 80 N 20 

form and sufficiency of S 80 N 13 

object of S 80 N 2 

objection as to and want of 
waiver of objection S 80 N 15 

(and) plaint—variance between 

S 80 N 19 

of suit S 80 

service of S 80 N 4 

notice given—plaint, fact to be men¬ 
tioned in S 80 N 17 

without notice—rejection of plaint S 80 N 10 
(in) what cases will lie S 79 N 3 

suit iiy or against S 79 and O 27 R 1 

fixing day of hearing in, O 27 R 5 

fixing of day for appearance on 
behalf of Government—reasonable 
time to be allowed O 27 R 5 

how instituted, S 79 0 27 

pleading to be signed and verified by 

whom 0 27 R 1 
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Government— Suit by or against ' , 

power of court to direct attendance 
of person able to answer question O 27 R 6 
to be instituted by or against Secre¬ 
tary of State, S 79 

time, extension of, to enable public 
officer to make reference to 0 27 R 7 

title to suits by or against, 0 27 R 3 

Government Pensioner 

gratuities to government pensioners 
exempt from attachment, S 60 (1) (g) 

stipends—allowed to Government pen¬ 
sioners, attachment of S60 (1) (g) 

Government Pleader 

(is) agent for Government to receive 
process, 0 27 R 4 

definition, S 2 (7) 

dispaupering of plaintiff, on application 
by 0 33 R 9 

notice to, of day for hearing of applica¬ 
tion for leave to sue as pauper O 33 R 6 

to receive process O 27 R 4 

Government Revenue 

decree in suit for partition of immova¬ 
ble property paying, 0 20 R 18 (1) 

dispossessing holder for default in pay¬ 
ment of, ‘ O 39 R 9 

Governor-General 

may authorise execution of decrees of 
Native States S 44 

may consent to suit against prince, etc, S 86 

power to transfer suits S 25 

Governor-General in Council 

consent to suits against Princes, Ruling 
Chiefs and Ambassadors, S 86 

consent to, suits by alien enemies, S 83 (1) 
legislative powers of, L P Cl 44 

transfer of suits, and appeals from one 

High Court to another, by S 25 

Growing crop 

attachment of 0 21 Rr44, 45 

execution sale of O 21 R 75 

whether movable property S 2 (13) 

Guardian ad litem 

affidavit, in support of application for 
appointment of, O 32 R 3 (3) 

appointment of, O 32 R (3) 

compromise—leave of court— O 32 R 7 

consent, no person to be appointed guar¬ 
dian without his, 0 32 R 4 (3) 

costs incurred by officer of court as, O 32 R 4 (4) 
death of, 0 32 R 11 

leave of court for compromise of suit by, 

O 32 R 6 

minor defendant must be represented by, 

O 32 R 5 

notice of application for appointment of, 

to whom to be given, 0 32 R 3 (4) 

officer of Courts, as, 0 32 R 4 (4) 

removal of, 0 32R11 

representation of minor, by 0 32 R 5 

retirement of 0 32 R 11 

security, when guardian ad litem is 
required to give O 32 R 6 (2) 

who may be appointed, O 32 R 4 


Guardian for suit 

agreement or compromise by 0 32 R 7 

competency to act 0 32 R 4 

not to receive property for minor 
without leave of court 0 32 R 6 

retirement, removal or death of O 32 R 11 

to be appointed O 32 R 3 

Guardianship proceedings 

compromise of, whether permissible 

O 23 R 3 N14 

provisions of Code as to deposit into 
court pending decision of suit, appli¬ 
cability O 39 R 10 N 1 

Hearing 

ADJOURNMENT 

appeal 0 41 R 20 

failure to produce evidence, at 
adjourned hearing 0 17R3 

procedure where parties fail to 
appear at adjourned hearing O 17 R 2 
appeal 0 41 Rr 12, 16-29 

application for leave to sue as pauper— 
procedure at 0 33 R 7 

ARGUMENTS 

right to advance 0 18 R 2 N 4 

written arguments—whether permis¬ 
sible O 18R2N4;041R16N3 

ex parte, restoration of appeal heard 0 41 R 21 
FIRST HEARING 

document, failure to produce at— 
effect of subsequent production 0 13 R 2 
disposal of suit at O 15 

examination of parties at 0 10 

failure to produce evidence at O 15 R 4 

interpleader suit—power of court to 
adjudicate the title to the thing 
claimed, at O 35 R 4 

production of documents at O 13 R 1 

interpleader suits—procedure, at first 
hearing in, 0 35 R4 

meaning of,—O 17 R 2 0 17R2N6 

procedure O 18 R 1 

suit to be heard from day to day 

when evidence is begun to be _ 

taken O 17 R 1 

special case—stated as O 36 R 5 

Heir 

claim by or against O 2 R 5 

joinder of claims in suits by or against, 0 2 R 5 
mortgage suit—personal decree whether 
can be passed against mortgagor O 34 R 6 N 5 
suit against—frame of 0 2 R 5 

High Court 

See also Chartered High Court 
appeal 

from interlocutory judgment L P Cl 40 
from provincial courts L P Cl 15 

applicability of Code to Ss 115, 116, 117, 120 
applicability of O 20 R 7 O 20 R 7 N 1 

applicability of S 96 to— See appeal 

BENCH OF JUDGES 

difference of opinion L P Cl 36 N 3 

difference of opinion among 

S 98; G I ActS 107 N 13; LP Cl 15 N 9; 

Cl 36 L P N 3 

reference when permissible L P Cl 36 N 3 
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High Court 

Chartered High Court 

applicability of certain rules to O 49 R 3 
applicability of Sch I to O 49 R 2 

special provisions relating to 

Ss 116—120 Part IX 
constitution of G I Act S 101 

additional High Courts—how to be 
created G I Act S 113 

appointment of temporary judges 

G I Act S 101 N 2 
establishment of, H C Act Ss 1 2 

courts subordinate to,—what are S 100 N 7 

decree—contents of O 20 R 6 N 1 

duty of—to comply with Government’s 
requisitions L P Cl 43 

EVIDENCE 

applicability of rule as to interpreta¬ 
tion of notes of evidence to wit¬ 
ness O 18 R 6 N 1 

mode of taking 0 18 R 5 N 1 

recording of, in—mode of—rules O 49 R 2 

execution of decree transferred to O 21 R9 
existing provisions applicable to Supreme 
Courts to apply to H C Act S 11 

interpretation of terms used in the High 
Courts Act, H C Act S 19 

judge—tenure of office G I Act S 102 


JUDGMENT 

contents of— 
filing of— 

in appeal—contents of— 
meaning of 

need not give on each issue 
recording of—mode of— 


O 20 R 4 N 1 
O 20 R 3 N 1 
O 41 R 31 N 14 
L P Cl 15 N 2 
O 20 R 5 N 1 
0 49R2 


rules of O 20, applicability of O 20 R 1 N 2 

JURISDICTION 

admiralty L P Cls32, 33 

and powers of H C Act S 9 

criminal L P Cl 22 

appellate LP Cl 27 

decision how and when review- 

able L P Cls 25 & 26 N 1 

revisional L P Cl 28 

transfer of criminal case L P Cl 29 N 1 

disciplinary,—over advocates, vakils, 
and attorneys L P Cls 9, 10 N 3 

exercise of, by single judges or Divi¬ 
sion Courts, provision for, H C Act S 13 
extraordinary original civil L P Cl 13 

extraordinary original, does not 
extend to receive plaint L P CI 13 N 7 
transfer of suit, whether appeal- 
able L P Cl 13 N 8 

extraordinary original criminal L P Cl 24 
Governor-General’s power in respect 

of G I Act Sill 

infants and lunatics, as to LP Cl 17 

insolvency L P Cl 18 

issue of process outside limits 

L P Cl 11 N 2 

local limits of, alteration by Gover¬ 
nor-General G I Act S 109 

matrimonial L P Cl 35 

none over legislatures, L P Cl 44 

ordinary jurisdiction,—meaning of 

L P Cl 12 N 2 

original L P Cl 12 N 1 

local limits of L P Cl 11 N 1 


High Court— Jurisdiction 

“ all other cases,” meaning of 

L P Cl 12 N 4 

‘defendant’ means "defendants” 

L P Cl 12 N 12 

leave of court, appeal against 
order granting or refusing 

L P Cl 12 N 19 
leave of court, nature of L P Cl 12 N 9 
leave of court, rescission of 

L P Cl 12 N 11 

leave of court, waiver of want 
of L P Cl 12 N 10 

powers to make rules relating to S 129 
process of O 49 R 1 

provisions, not applicable to, S 120 
suit for land or other immovable 
property, meaning of L P Cl 12 N 3 
suit for land partly within juris¬ 
diction L P Cl 12 N 5 

original criminal—appeal from 

L P Cls 25 ; 26 
over persons L P Cl 23 

over what matters G I Act S 106 

place of sitting L P Cl 31 

single judges G I Act S 108 

cannot transfer or stay suit in 
moffusil LPC111N3 

testamentary and intestate L P Cl 34 

transfer—from Presidency Small 
Causes Court L P Cl 13 N 5 

transfer of petition from Provincial 

Insolvency Court L P Cl 13 N 3 

who are exempted from G I Act S 110 

withdrawal of suit to its own file 

L P Cl 13 N 1 

law to be administered,—English law 

L P Cl 19 N 2 

inheritance and succession G I Act S 112 
nature of L P Cl 19 

Penal Code L P Cl 30 

under Cls 20 and 21 of the Letters 
Patent LP Cls 20; 21 

meaning of S 100 N 6 

Chief Court included in S 3 N 3 

Judicial Commissioners included in 

S 3 N 3 

order of—mode of recording O 49 R 2 

pauper suit—realisation of court-fee in 

O 33 R 10 N 1 

POWERS OF 

admission of advocates, vakils and 
attorneys L P Cls 9; 10 

commission to examine witness O 26 R 4 
expunging from record, G 1 Act S 107 N 12 
to frame new rules Ss 122; 125 to 131 

to frame rules for matters other 
than procedure S 130 

to grant temporary injunction 

O 39 R 1 Nn 22, 24 

issue of writ of certiorari 

G I Act S 107 N 17 
to punish for contempt of courts 

G I Act S 107 N 16 
to decide, question of fact, S 103 

in suits transferred to its file L P Cl 13 N 6 
transfer, of suits G I Act S 107 N 15 

precedence of judges G I ActS 103 

Presidency Small Causes Court—rules 

for S 8 N 4 
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High Court 

“ proceedings/' 

definition of, in civil cases L P Cl 37 

regulation of, in criminal cases L P Cl 38 

procedure in—applicability of the Code S 96 N 2 
process 

costs of ‘ O 48 R 1 N 1 

who may serve O 49 

provisions 

applicable to High Courts only S 116 
as to pending proceedings in 
abolished courts, H C Act S 12 

not applicable to High Court 
Original side S 120 

reference—powers on 0 46 R 5 

S 113 and O 46 R 1 

return of plaint—rule as to—applicabi¬ 
lity of O 7 R 10 N 10 

salaries of judges G I Act S 104 

sections of Code not applicable to S 120 

subordinate courts, High Courts to 
superintend and frame rules for. 

H C Act S 15 

summary procedure on negotiable in¬ 
strument 0 37 R 1 


SUPERINTENDENCE 

courts, nature of G I Act S 107 N 3 

insolvency judge, if can exercise 

G I Act S 107 N 14 

land acquisition proceedings 

G I Act S 107 N 6 

meaning of L P Cl 13 N 4; L P Cl 16 N 3; 

L P Cl 24 N 2 

order in exercise of powers of—, not 
appealable to Privy Council 

G I Act S 107 N 16 
original side judge, if can exercise 

G I Act S 107 N 14 
over agency commissioner G I Act S 107 N 8 
over commissioner acting under 
Defence of India Act G I Act S 107 N 9 
over Courts subject to appellate 
jurisdiction G I Act S 107 N 7 

over criminal proceedings 

GI ActS 107 Nil 
over election courts G I Act S 107 N 4 

over proceedings under Legal Prac¬ 
titioner’s Act G I Act S 107 N 10 

over rent controller G I Act S 107 N 5 
transfer of execution of decree to, O 21 R 9 
transmission of records L P Cl 42 

vacancies in office, provision for G 1 Act S 105 

Highway 

obstruction to, see Nuisance 
PUBLIC HIGHWAY 

navigable river is S 91 N 3 

village pathway is not S 91 N 3 

religious procession—, right to conduct 

S 91 N 3 

Hindu Joint Family 

decree against—sale under—what passes 

at O 21 R 94 N 8 

decree in favour of—payment out of 
court to one of the members 

O 21 R 15 N 8 

MANAGER 

right of, to withdraw money or give 

security O 32 R 6 N 1 


Hindu Joint Family— Manager 

* • 

suit against—splitting of reliefs 

O 2 R 2 N 21 

suit by— plaint contents of O 7 R 4 N 2 
mortgage by—parties to suit on 0 34 R 1 N 12 

Hindu Law 


DEBTS 

ancestral property, liability of— S 53 : 

property in hands of Hindu son 
liable to S 53- 

Hindu reversioner 
SUIT BY OR AGAINST 

abatement—survival of right 0 22 R 1 N 15- 
to set aside alienations by Hindu 
widow—splitting of reliefs 0 2 R 2 N 21 

Hindu widow 

sale of interest of—in execution—effect 

■ 0 21 R 94 N 8 

suit by or against 

compromise of O 23 R 3 N 22 

abatement—survival of right O 22 R 1 N 15 

Holiday . 

delivery of judgment on 0 20 R 1 N 7 

sale in execution on—effect of O 21 R 90 N 24 


Honour 

suit for upholding S 9 N 47 

Houses 

attachment of property in S 62 

Husband 

execution against, of decree passed 
against wife, O 22 R 7 (2) 

suit against wife as executrix—husband 
need not be a party O 31 R 3 

Idol 

shebait—whether can sue as pauper 

O 33 R 1 N 13 


mmovable property 

ATTACHMENT O 21 R 54 

compensation for wrongful —See 
Attachment 

liability to, S 60 (1) 

particulars to be specified in applica¬ 
tion for O 21 R 13 

Small Cause Court cannot attach 

O 16 R 10 Proviso 
claim to recover—joinder of other claims O 2 R 4 
decree for partition O 20 R 18 

decree for recovery of O 20 R 9 

delivery of building or enclosure— 
execution O 21 R 35 

mode of execution O 21 R 35 

possession with tenant— execution 

0 21 R 36 

dispossession of—by purchaser in exe- 

P clltion O21R10O 

execution against—lands in more than 

one jurisdiction. O 21 R 3 

Execution sale of O 21 Rr 82-103 

See sale 

distribution of assets on 
purchaser’s title 

stay of pending appeal _ . . 

meaning of O 21 R 89 N 8; O 21 R 90 N 3 

for attachment in execution O 21 R 54 N 3 

for security for costs O 25 R. 1 N 5 

partition—commission to make O 26 R 13 


S73(l) 
S 65 
O 41 R 6 (2) 
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S 16 


■■ 




(- 


^ *. 


O 13 R 8 
O 13 R 8 


Immovable Property 

• • • 

SUITS RELATING TO 
jurisdiction 

: property situated in different juris- 
■ • dictions ^ 17 

& .) plaint to contain description O 7 K 3 

service' of summons on agent in 
' ’ ' charge O 5 R 14 

'.suitfor compensation for wrong to S 16 ( e ) 

suit for partition S 16 (b) 

of estate paying revenue to 
Government 5 54 

. , f suits for recovery of, what are, 
within the meaning of02R4 

O 2 R 4 N 3 

, .. suit for right or interest in S 16 (d) 

• ‘ suit on mortgage or charge S 16 (c) 

r. ... suit to recover S 16 (a) 

.where to be filed Ss 16, 17 

'Impounding 

(of) documents S 30 (a) 

• '• order for 

movable property pending appeal to 

Privy Council O 45 R 13 (1) (fl) 

Imprisonment ... c cq 

detention—period in civil prison 58 

for disobeying summons S 32 (a) 

in execution of decree S 55 

women exempted from S 56 

tv. for resisting execution S 74 

Incidental proceedings Ss 75-78 (Part III) 

Indian Civil Servant _ 

is a public officer— S 2 (17) ( b ) 

Information c , n 

Advocate General, power of, to exhibit /V 

Inherent powers of courts 

ABUSE OF THE PROCESS OF COURT ^ 151 

by court or its officers or by fraud of 

party ** ^ ^ ^ 

by party, examples of S 151 N 6 

every default does not amount to S 151 N 0 

meaning of S 151 N 6 

rightful act docs not amount to, 
simply because it injures another ^ ^ 

additional evidence under $ 151 N 2 

amendments . •“> 151 N 2 

alteration of, or addition to judg¬ 
ment after signing, how far per- 
missible S 151 N 2 

decrees and orders S 152 N 6 

judgments decrees or orders when 
made 


S 152 N 6 


APPEAL ^ , .. 

consolidation of G 41 R 1 ^ 15 

right of, is not conferred, from non- ? 

appealable order £ Jr* ^ - 

when lies S 15i N V 

appellate court ,S 107 Nil 

ATTACHMENT 

prohibitory order, in respect of atta¬ 
ched property— power of court to 
pass U zl K -to i\ i/ 

CONSOLIDATION 

of proceedings O 2 R 0 N 4 

ENDS OF JUSTICE 

consolidation—of suits, appeals etc 

S 151 N 4 

counsel shall not browbeat witness S 151 N 4 

C. P. C.—448 


Inherent powers of courts— Ends of justice 

laches—not to be encouraged S 151 N 4 

manifestly unjust orders to he 

vacated S 151 N 4 

other remedy open—no inherent 

power S 151 N 4 

questions cutting at the root of 

controversy to be taken notice of S 151 N 4 

reconstruction of records—lost or 

destroyed r S 'SI N 4 

refund of excess court-fee S 151 N 4 

rehearing . S 151 N 4 

rights of third parties—no inter¬ 
ference with . 5 151 N 4 

setting aside decree against minor 
defendant not properly represent¬ 
ed—restoration of S 151 N 4 

subsequent events, taking notice 

under . . S 151 N 4 

substance of compromise not to be 
wrecked by the will of obstinate 
party S 151 N 4 

technical defect, not to deprive party 

of relief S 151 N ^ 

what constitutes 5 151 N 4 

wrong section quoted, relief not to 

be denied . S 151 N 4 

execution—resistance or obstruction to 
—power of removal of O 21 K W in / 

EXERCISE OF eiciMO 

bv insolvency court £ 151 N 8 

examples of reliefs granted 5> 151 JN 1 

for ends of justice or to prevent 
abuse of process of court > ibl m i 

miscellaneous instances S 151 N 2 

extension of time—fixed by decree under ^ ^ ^ 

INJUNCTION . . 

contrary to provisions of S. 5o ot the 
Specific Relief Act, invalid S 151 N 2 

interim injunction S 151 N 2 

temporary, power to grant K 1 JN J 

interest after decree—decree silent, m- 

terest not to be granted under S 151 N 2 

JOINDER OF PARTIES 

power to add legal representative 

after abatement G22 h -4 N2 4 

power to add parties to appeal O 41 K c\) In o 
under S 151 N 2 

LIMITATION 

application for restitution, Art 181 
applies S 151 Nil 

periods of, not to be disregarded S 151 N 2 

limits of S 151 N 1 

cases unprovided for—analogous 

provisions to be applied S 151 N 2 

express provisions, inherent power 
cannot override S 151 Nnl,2 

general principles of law not to be 
overriden—instances S 151 N 3 

prohibitions of law not to be disre¬ 
garded, instances S 151 N 2 

want of express provision, no bar 
to exercise of S 151 N 1 

when specific provision of a particu¬ 
lar matter exists, no inherent 
power S 151 N 2 

meaning of S 151 N 1 

receiver—appointment of, S 151 N 2 
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Inhered powers of courts 

remand 

restitution 

RESTORATION OF SUIT 
power to order 
revision—when lies 


S 151 N2 
S 151 N2 

S 151 N 2 
S 151 N 10 


Injunction— Temporary Injunction 

exercise of religious office—res- 


REVIEW 

no review of an order or decree 
under S. 9 of the Specific Relief 
Act S 151 N 2 

power to— See Review 
security for costs—power to require 

0 25RIN11 

setting aside ex parte decisions S 151 N 2 

SETTING ASIDE SALES S 151 N 2 

of movable property for irregul¬ 
arity, forbidden S 151 N 2 

power of O 21 R 92 N 2 

stay of criminal cases—pending decision 
in civil case S 151 N 7 

stay of execution S 151 N 2 

O 21 R 29 N 3 

stay of suit S 151 N 2 

In tials 

meaning of S 2 (20) Notes 

Injunction 0 39 

against corporation O 39 R 5 

how may be enforced, 

O 21 R 32 (2); 0 39 R 5 
appointment of receiver, differences 
between O 40 R 1 N 13 

decree for 

disobedience of O 21 R 32 

execution of S48(l); 


O 21 R 32 
S 48 (1); 
O 21 R 32 
S 48 (1) 
0 21 R 32 
0 21 R 32 


limitation, and execution of S 48 (1) 

mode of execution O 21 R 32 

special provisions for enforcing O 21 R 32 
mandatory injunction, power to grant 
temporary mandatory injunction O 39 R 2 N 7 
meaning of O 39 R 1 N 2 

notice—before granting O 39 R 3 


SUIT FOR 

splitting of reliefs O 2 R 2 N 19 

public nuisance, S 91 

TEMPORARY AND PERPETUAL 

distinction between 0 39 R 1 N 2 

TEMPORARY INJUNCTION 

against whom, may be granted 0 39 R 1 N 13 

breach of—effect O 39 R 1 N 18 

compensation for obtaining injunc¬ 
tion on insufficient grounds S 95 

conditions necessary to issue of— 
pendency ot suit O 39 R 1 N 14 

declaratory suit—whether temporary 

injunction may be issued O 39R 1 N 15 
discharge of 0 39 R 4 

appeal O 39 R 4 N 2 

on application 0 39 R 4 

right to apply for fresh injunc¬ 
tion 0 39 R 4 N 1 

disobedience of 

effect O 39 R 2 N 6 

remedy O 39 R 2 

attachment O 39 R 2 

duration of O 39 R 1 N 16 

effect of O 39 R 1 Nn 17, Id 

enforcement of, against property in 

the hands of purchaser 0 39 R 1 N 13 


traint of 0 39 R 1 N 9 

execution proceedings 0 39 R 1 N 7 

restraint of O 39 R 1 N 10 

ex parte order for O 39 R 3 

fraudulent transfer of property 
—prevention of O 39 R 1 N 12 

grant of S 94 (c) 

subject to terms 0 39 R 2 N 5 

grounds for granting—property 

likelihood of being sold in execu¬ 
tion O 39 R 1 N 10 

inherent power to grant O 39 R 1 N 3 

injunction restraining claimant- 
defendant in interpleader suit 
taking action against plaintiff O 35 R 4 N 2 
injunction to restrain continuance 
of breach O 39 R 2 

judicial proceedings—in respect of 

039R1N7 

judicial proceedings in restraint of 

0 39 R 1 Nn 23, 24 
mandatory injunction—power to 
grant O 39 R 2 N 7 

marriage, restraining of O 39 R 1 N 19 
notice—before granting O 39 R 3 

orders as to—appeal O 39 R 1 N 20 

power of High Court to grant O 39 R 1 N 22 

to stay proceedings — lower 
courts O 39 R 1 N 24 

probate proceedings—whether tem¬ 
porary injunction may be issued 

O 39 R 1 N 4 

proceedings in criminal court O 39 R 1 N 7 
right to worship—restraint of O 39 R 1 N 8 
variation of order for an application 

0 39R4 

when may be granted 039 R 1 

when to be granted S 94 N 5 

undertaking to compensate defendant, 
for granting enforcement of S 95 N 10 


Inquiry 

(into) appellant’s pauperism 
as to legal representative 
as to pauperism—costs of 

• « • • a t-v 


044R2 
O 22 R5 
O 33 R 16 


into valuation in appeal to Privy Council 

0 45 R 5 

Insolvency 

adjudication—suit instituted after O 22 R 8 N 9 

EFFECT OF 

claim suit after adjudication of 
judgment-debtor—leave of court 
if necessary O 21 R 63 N 23 

claim to attached property—whether 
can be preferred after adjudi¬ 
cation of judgment-debtor O 21 R 58 N 10 
dismissal of suit on plaintiff’s insol- 
vency O 22 R 81(2) 

on suit O 22 R 8 N 10 

High Court Charter—provisions in, with 
respect to Insolvency Courts L P Cl lo 

INSOLVENCY APPEAL 

admission of—High Court, power of 

O 41 R 11 N lo 

security for cost, if may be required^ ^ 4 

insolvency court—power of—to order 

attachment before judgment O 38 R 5 in iu 
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Insolvency 

insolvency of defendant 

after payment into court, of suit 
claim 0 24 R 1 N 7 

pending suit 0 22 R 10 N 10 

insolvency of plaintiff 

costs of defendant O 22 R 8 N 12 

costs payable by him prior to insol¬ 
vency 0 22R8NU 

effect ' O 22 R 8 

if ground for demanding security 
for costs O 22 R 8 N 13 

security for costs, if ground for O 22 R 8 

INSOLVENCY PROCEEDINGS 

applicability of 0 9 R 13 to O 9 R 13 N 2 
applicability of 09 to 09R4N6 

applicability of provisions as to 
withdrawal of suit to O 23 R 1 N 7 

arbitration provisions, applicability 
of Sch II P 1 N 3 

claim of set off O 8 R 6 N 11 

judgment-debtor—may apply in S 55 (3) 

mortgage suit—insolvency of mortgagor 
pending suit—procedure 0 34 R 6 N 16 

OFFICIAL ASSIGNEE 

right of, to object to attachment of 
insolvent’s property in execu¬ 
tion O 21 R 58 N 16 

suit by 

annulment of adjudication— 
right of insolvent to continue 
suit O 22 R 10 N 12 

misdescription in O 1 R 10 N 37 

OFFICIAL RECEIVER 

appointed by Calcutta High Court in 
particular case—is public officer 

S 2 (17) Notes 

continuation of suit by official 
receiver—suit instituted as pauper 

O 33 R 8 N 5 

if can apply to set aside execution 
sale O 21 R 90 N 8 

if can sue as pauper O 33 R 1 N 12 

property seized by—claims to 

0 21 R 58 N 10 

whether necessary party to suit on 
mortgage of insolvent's property 

O 34 R 1 N 14 

protection order absence of—release of 
insolvent judgment-debtor from 
arrest in execution O 21 R 40 N 3 

SALES IN 

default of purchaser—liability for 
deficiency on re-sale O 21 R 71 N 14 

setting aside—applicability of Code 
to O 21 R 92 N 5 

SUIT AGAINST INSOLVENT 

official assignee, if a necessary party 

O 1 R 10 Nn 13, 27 

vesting order in—effect on—attachment 
before judgment O 38 R 5 N 20 

whether abates execution proceedings 

O 22 R 8 N 4 

whether abates suit O 22 R 8 

Inspection O 11 

books—banker’s books and other books 
of account O 11 R 17 


Inspection 

business books—giving copies of entries 
in, instead of inspection O 11 R 19 

business books—verified copies of entries 
in, instead of inspection O 11 R 19 

court can inspect O 18 R 18 

discovery, and Oil 

of documents S 30 (a ); O 11 R 15 

forms of Sch 1 Appendix c 

not referred to in pleadings and 
affidavits 0 11 R 18 ( 2 ) 

notice to produce—for inspection 

OllR 15; O 11 R 16 
power of court to order inspection 
of S 30 (a) ; O 11 R 18 

privileged documents—power of 
court to inspect O 11 R 19 

referred to in pleadings and affida¬ 
vits O 11 R 15 

right to O 11 R 13 N 1 

time for O 11 R 17 

verified copies O 11 R 19 

local—by court O 18 R 18 N 1 

objection to O 11 R 20 

ORDF.K for 

of documents O 11 R 18 

in favour of party to suit O 39 R 7 

non-compliance—dismissal of suits 
for OllR 21 

non-compliance with O 11 R 21 

of property by court O 18 R 18 

of property which is subject-matter of 
suit O 39 R 7 

time for O 11 R 17 

time of place and time appointing O 11 R 17 

Instalments 

decree or order for O 20 R 11 

INSTALMENT BONDS 

suit on—successive instalment—suit 
for O 2 R 2 N 9 

default clause—suit on—frame of— 
splitting of claims 0 2 R 2 N 10 

INSTALMENT DECREE 

form of O 20 R 11 

passing of O 20 R 11 

provisions of code as to—whether- 
applicable to personal decree in 
mortgage suit O 34 R 6 N 23 

Insurance 

Marine Insurance—suit on policies of 
—right of defendant to discovery of 
document O 11 R 13 N 2 

Interest S 34 

after decree S 34 N 5 

agreement to pay—express or implied 

S 34 N 7 

ASCERTAINED SUM S 34 N 2 

interest on—unliquidated damages— 
if can be given S 34 N 2 

assignment—of interest in pending suit 

O 22 R 10 

BAR OF SUIT 

separate suit barred $ 34 

splitting of claim O 2 R 2 N 25 

C0STS c S 35 

See costs 

Privy Council appeal—valuation for 

S 110 N 5 
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Interest 

damages S 34 N 10 

damdupat—rule of S 34 N 16 

decree for—court-fee if payable thereon 

S 34 N 18 

DECREE SILENT AS TO S 34 N 17 

deemed as refused S 34 (2) 

judgment mentioning—whether re¬ 
coverable in execution O 20 R 6 N 7 

deposit into court—payment into court 
of suit claim—interest whether ceases 
to run O 24 R 3 

deposit not allowed O 24 R 3 

discretion of court S 34 N 3 

incumbrances—keeping down interest 

Sch III para 9 (c) (0 

liability for—proclamation for sale not 
covered by O 21 R 89 (3) 

mercantile usage S 34 N 8 

mesne profits 0 20 R 12 N 6 

See also mesne profits 

PENDING SUIT S 34 N 1 

if plaintiff is entitled as of right S 34 N 4 

PRIOR TO SUIT 

is a matter of substantive law S 34 N 1 
principles governing award of such 
interest S 34 N. 6 

rate of—mortgage suits O 34 R 11 

REFUSAL OF 

when interest deemed to have been 

refused S 34 (2) 

rent—on arrears of S 34 N 14 

RESTITUTION 

reversal of decree, order for pay¬ 
ment of interest on S 144 (1) 

variation of decree, order for pay¬ 
ment of interest on S 144 (1) 

statutory provisions—right to interest 

under S 34 N 9 

SUIT ON MORTGAGE, 

See MORTGAGE SUITS 

award of interest in O 34 R 11 

foreclosure suit, interest in, O 34 R 11 
TENDER 

interest whether ceases to run O 24 R 2 
whether payable after S 34 N 12 

Interim injunction 

appellate court—power to grant S 107 N 18 
interim sale O 39 R 6 

Interlocutory Order S 94 ( e) 

appeal from S 104; O 43 R 1 

appeal from, of High Courts, to Privy 

Council L P Cl 40 

appellate court—power to pass S 107 N 18 
defect, error or irregularity in 

if ground of objection in memo¬ 
randum of appeal S 105 (1) 

immediate delivery of possession of cer¬ 
tain lands—order for O 39 R 9 

immediate payment of money or delivery 
of movables, order for _ O 39 R 10 

order against trustee, for deposit of 

moneys, etc., in courts O 39 R 10 

order for detention of subject-matter of 

moneys, etc, in court O 39 R 10 


i t 


r 


Interlocutory order . - * 

order for detention—preservation or in¬ 
spection of subject-matter of suit 

O 39 R 7 (1) 

order for interim sale of movable pro¬ 
perty subject to speedy decay O 39 R 6 
passing of—to prevent ends of justice 

from being defeated - S 94 

Intermeddler 

meaning of O 22 R 3 N 10- 

International Law 

judgment based on incorrect view of 

S 13 (c) 

Interpleader suit S 88: O 35 

admissions of parties—court may ad¬ 
judicate title on O 35 R 4 (2) 

ADVERSE CLAIMS OF DEFENDANTS 

must be adverse to each other S 88 N 5 
must be bona fide S 86 N 3 

agent—if can institute O 35 R 5 

charges and costs 0 35 Rr 3, 6 

charge for plaintiff’s costs S 88; O 35 R 6 

DEPOSIT IN COURT 

direction to plaintiff to pay the thing 
claimed into court O 35 R 4 N 2 

of money or thing in dispute O 35 R 2 
payment of things claimed into 
court O 35 R 2 

payment of thing claimed to one of 
the contestants on security O 35 R 2 N 2 

DISCHARGE OF PLAINTIFF O 35 R 4 

from liability O 35 R 4 

from liability to claimants, on non- 
appearance of claimants at first 
hearing O 35 R 4 N 2 

non-appearance of claimants—pro¬ 
cedure O 35 R 4 N 2 

procedure at first hearing O 35 R 4 
issues—framing of O 35 R 4 

parties O 1 R 10 N 14; O 35 R 4 

addition or substitution of plaintiff 

O 35 R 4 

addition or substitution—power of 
court to make one of the claim¬ 
ants defendants a plaintiff O 35 R 4 N 2 

claimant other than plaintiff, joinder 

of, as plaintiff O 35 R 4 (3) ( b ) 

plaint in O 35 R 1; App. A, Form No. 40 
and rules relating to O 35 

contents of O 35 R 1 

position of plaintiff—impartial position 

S 88 N 5 

power of court to decide at first hear¬ 
ing O 35 R 4 

STAY OF 

on account of another suit by de¬ 
fendant against plaintiff—costs 
of plaintiff to be provided in 

such suit O 35 R 3 

procedure, where defendant is su¬ 
ing plaintiff in respect of subject- 
matter of O 35 R «> 

restraining by injunction either 
claimants taking any proceedings 
against plaintiff O 35 R 4 N 2 
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Interpleader Suit 

subject-matter, claim must be with 
reference to same S 88 N 4 

suit by railway company—in respect of 
goods consigned for transportation 

O 35 R 5 N 2 


TENANTS 

may not institute interpleader suits 

O 35 R 5 

suit by—against landlord 
what is 

when instituted 

Interpretation of Statutes 

retrospective effect—none in 
cases 

Interrogatories 

affidavit in answer—exception 


O 35 R 5 
S 88 N 2 
S 88 


ANSWER TO 

affidavit of 


affidavit in regard to 
form of 
framing of issues, from 
omission to—procedure 
order to answer further 
use of at trial 


certain 

S 157 
O 11 R 1 
O 11 R 10 

S 30 (a) ; O 11 R 8 
O 11 R 6; O 11 R 8 


O 11 Rr 8-10 
O 11 R 9 
O 14 R 3 ( b ) 
O 11 R 11 
O 11 R 11 
O 11 R 22 
O 11 R 11 
O 11 R 6 N 4 


when not sufficient 
bona fides, absence of 

co-defendant—interrogatories upon 

O 11 R 1 N 11 
O 26 R 1 
O 11 R 5 
O 11 R 3 
O 11 Rr 1, 2 
O 11 R 1 


on 


commissions to examine 
(to) corporation 
costs of 

delivery of—leave of court 
discovery by 
FAILURE TO ANSWER O 11 R 1 N 12; R 21 
dismissal of suit for O 11 R 21 

“fishing” interrogatories O 11 R 6 N 7 

form of O 11 R 4 

irrelevant O 11 R 1 proviso; Rr 6; 7 

interrogatories O 11 R 6 N 3 

lunatic, or minor, where opposite party 
is O 11 R 23 

meaning of O 11 R 1 N 1 

minor, service of, on next friend or 
guardian O 11 R 1 N 11 

not material at the stage they are deli¬ 
vered O 11 R 6 

object of 011R1N2 

objections to O 11 R 1 N 12; Rr 6, 7, 10 
must be by affidavit in answer O 11 R 6 
one set of interrogatories only allowed 

O 11 R 1 Proviso 

oppressive O 11 R 7 

order to answer, or answer further 

O 11 R 11 

(and) pleadings—distinction between 

O 11 R 1 N 3 

power of court—suit on contract— 
wagering contract, defence of, 
raised—court will refuse interro¬ 
gatories on general transactions^ ^ ^ ^ g 

power to order £ ?? 

prolix ° 11 R 7 

scandalous O 11R 6 2; R 7 

power of court O 11 R 1 N 12 


Interrogatories 

setting aside and striking out O 11 R 7 
when prolix, oppressive, unneces¬ 
sary or scandalous O 11 R 7 

time within which application lies 
for O 11 R 7 

submission of—to court before delivery 

O 11 R 2 

unnecessary 0 11 R 7 

unreasonable O 11 R 7 

vexatious O 11 R 7 

witness—examination of, on—commis¬ 
sion for examination—when may 
issue O 26 R 1 

Investigation (local) 

commission for O 26 R 1 

See commission 

Irregularity 

in attaching property O 21 R 90 

objections to, in appeal—from decree 

S 105 (1) 

sale of immoveable property O 21 R 90 

(in) sale of movable property—not to 
vitiate sale O 21 R 78 

second appeal—irregularity may be 

ground foi S 100 (1) (r) 

when ground for reversal or variation 
of decree 

Issues 

power of court to frame 

AMENDING 

by appellate court 
power of court 
burden of proof 
by consent O 14 R 1 N 6 Rr 6; 7 

evidence on—right of parties to give 

O 18 R 3 

of fact Ss 100, 103; O 14 R 2 

High Court may decide S 103 

meaning of O 14 R 1 

second appeal, power of High Court 
to determine S 103 

findings on—objection to, on issues 
referred to lower court O 41 R 26 

FRAMING OF ~ 

by appellate court 
court to frame issues 
examination of parties in 
to 

examination of witnesses and docu¬ 
ments before framing O 14 R 4 

in interpleader suit O 35 R 4 

issues raised by consent cannot be 
objected to later O 14 R 1 N 6 

materials for O 14 R 3 

omission to frame, and try, by lower 
court O 41 R 25 

omission to frame—irregularity 

O 14 R 1 N 4 

questions of fact may by agree¬ 
ment be stated in form of O 14 R 6 

when not necessary O 14 R 1 

where defendant at first hearing 
of suit makes no defence O 14 R 1 (6) 


S 99 
O 14 
O 14 R 5 (1) 

O 14 R 5 
O 41 R 24 
O 14 R 5 (1) 
O 18 R 3 


O 14 Rr 1, 3 
O 41 R 25 
O 14 R 1 (5) 
order 

O 14 R 1 (5) 
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Issues 


judgment on—court may pronounce at 
once—when O 15 Rr 1, 2 

jurisdiction—objection to, to be taken 
at or before settlement of issues S 21 
(of) law S 100; 0 14 R 2 

decision of suit on 
determination of 
meaning of 

when may court try issues 
first 


O 14 R 2 
O 14 R 2 
O 14 R 1 
of, 

O 14 R 2 


new issue O 14 R 1 N 9; R 3 

parties at issue—procedure 0 15 R 3 

place of suing—objection to must be 
taken at or before settlement of S 21 

preliminary issue—as to maintaina¬ 
bility of suit or appeal O 18 R 1 Nn 4, 5 
remittal of—by appellate court O 41 R 25 

settlement of O 14 

STATING ISSUE O 14 R 6 

judgment on questions stated by 
agreement in form of issues 

0 14 R 7 

STRIKING OUT 

or amending of O 14 R 5 (2) 

power of court, to O 14 R 5 (2) 

summons may be for settlement of 0 5 R 5 

wrong issues O 14 R 1 N 5 

Jail 

service on defendant in 0 5 R 24 

Joinder 

OF CAUSES OF ACTION 0 2 R 3 

administrator or executor, joinder 
by or against O 2 R 5 

appeal, misjoinder of causes of 

action S 99 

heir, joinder of causes of action by 
or against O 2 R 5 

immovable property, in suits for re¬ 
covery of O 2 R 4 

Letters Patent, joinders under L P Cl 14 
objection as to O 2 R 7 

separate trials of O 2 R 6 

separate trials, power to order, 
where joinder improper O 1 R 2 

OF DEFENDANTS _ O 1 R 3 

appeal, objection in S 99 

contract, parties liable on same O 1 R 6 

doubtful cases, in O 1 R 7 

judgment against one or more of 

the defendants O 1 R 4 (b) 

negotiable instrument, parties liable 

on same O 1 R 6 

numerous defendants having same 

interest O 1 R 8 

plaintiff when in doubt from whom 

redress is to be sought O 1 R 7 

relief claimed, every defendant need 
not be interested in the whole O 1 R 5 
who may be joined as defendants 

O 1 R 3 

OF PARTIES 

liable on the same contract O 1 R 6 
objection to S 99; O 1 Rr 9, 13 

OF PLAINTIFF 

appeal, misjoinder, of plaintiffs, in S 99 


Joinder—Of plaintiff 

election, when plaintiffs may be put 
to 0 1 R 2 

judgment may be given for one or 
more of the plaintiffs O 1 R 4 (a) 

joinder of plaintiffs and causes of 

action O 2 R 3 

numerous plaintiffs having same 
interest O 1 R 8 

who may be joined as plaintiff O 1 R 1 

other relief of—with relief about 
recovery of immovable property 0 2 R 4 
of respondents 0 41 R 20 

OF TRUSTEES, ADMINISTRATORS OR EXE¬ 
CUTORS O 31 

husband of married executrix, etc, 
not to be joined as a party O 31 R 3 
when to be joined as parties 0 31 R 2 
Joint decree-holders 

application by—for execution 0 21 R 15 

Joint Hindu Family 

compromise by adult members—whe¬ 
ther binding on minor party O 32 R 7 N 7 
legal representative—meaning of 

0 22 R 3 N 13; O 22 R 4 N 11 

Judge 

amendment of memorandum of appeal to 

be signed by O 41 R 3 

arrest, exemption from S 135 

death of, before completion of trial 

v O 18 R 15 

decision, where appeal is heard by two 
or more judges S 98 

difference between judges on a 
point of law S 98 

disqualification of, to try case—disquali¬ 
fication ground of appeal 

S 2 (8) N 3; O 41 R 1 N 11 

DISSENTING FROM JUDGMENT 

of court O 41 R 34 

need not sign decree O 41 R 35 proviso 
execution of document by, on failure of 

judgment-debtor to do so O 21 R 34 
exemption from arrest under civil pro¬ 
cess S 135 

evidence, power of judge to deal with, 
taken before another judge O 18 R 15 

judgment written by predecessor, power 
of, to pronounce O 20 R 2 

meaning of S 2 (8) 

memorandum when evidence not taken 
down by 0 18 R 8 

personal knowledge—not to be imported 
into decision O 20 R 4 N 4 

registration of documents by O 21 R 34 (6) 
sitting of, elsewhere than at usual 
place L P Cl 31 

SUCCESSOR OF 

evidence, by predecessor can be used 

O 18 R 15 

power of, to cancel commission to 
examine witness, issued by prede¬ 
cessor O 26 R 1 N 1 

power of, to pass judgment in case 
not heard by him O 18 R 2 N 4 

pronouncing judgment on evidence 
recorded by the predecessor— 
judgment is valid O 18 R 15 N 2 
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Judge —Successor of 

to pronounce judgment after hear- 
* ing and not to adopt mere opi¬ 

nion recorded by predecessor 

O 18 R 15 N 2 
to sign decree O 20 R 8 

vacating office—before signing decree, 


procedure on 
whether public officer 

Judgment 

on admissions 

AMENDMENT OF 
See also decree 
accidental mistakes 
clerical mistake 


O 20 R 8 
S 2 (17) Notes 

O 12 R 6 
S 152; O 20 R 3 

S 152 
S 152 


OF APPELLATE COURT 

contents of O 41 R 31 

what it may direct O 41 R 32 

applicability of provisions as to judg¬ 
ment and decree to High Court O 49 R 3 
appreciation of evidence O 20 R 4 N 5 

arithmetical mistakes S 152 

arrest before judgment O 38 R 1 

attachment before judgment O 38 Rr 5, 6 
to be according to award Sch II para 16 

basis of O 20 R 1 N 3 

not to be based solely on local 
inspection O 18 R 18 N 1 

to be the case set up by parties 

S 33 N 3 

case submitted for opinion of court by 
parties, judgment in O 36 R 5 (2) 

certified copy of, furnishing 

O 20 R 20, O 41 R 36 
confession of—one of several defend¬ 
ants confessing judgment O 15 R 2 N 1 

construction of O 20 R 4 N 7 

CONTENTS OF O 20 R 4 

date and signature of 

O 20 R 3; O 41 R 31 
decision on each issue to be given 

O 20 R 5 

judgment to contain reasons O 20 R 5 
personal knowledge of judge use 
of O 20 R 4 N 4 

COPY OF 

copies of judgment and decree to 

be given O 20 R 20; O 41 R 36 

to accompany appeal O 41 R 1 

to be sent to lower court O 41 R 37 
date, omission to put O 20 R 3 N 5 

death of party after conclusion of hear¬ 
ing does not affect O 22 R 6 

decree should conform with O 20 R 6 

defined S 2 (9) 

FOREIGN 

See FOREIGN JUDGMENT 
effect of judgment given without hear¬ 
ing case fully O 20 R 1 N 3 

on holiday, delivery of O 21 R 1 N 7 

interlocutory, appeal to Privy Council 

from I- P Cl 40 

on issues stated O 14 R 7 

issue, when court to state its decision 
on each O 20 R 5 

joint parties, for or against, may be 
given O 1 R 4 


Judgment 

JUDGE 

power of to appoint assessors to 
appraise value of evidence O 20 R 1 N 3 
successor of O 20 R 2; O 20 R 3 N 
meaning of L P Cl 15; Sch II P 15 N 14 
opinion recorded is not O 18 R 15 N 2 
non-compliance with rules in O 20 as to, 
effect of O 20 R 1 N 10 

notice to parties O 20 R 1 N 9 

object of O 20 R 4 N 3 

oral judgment O 20 R 1 N 6 

passing of, if terminates suit S 33 N 5 

predecessor, judgment written by 

O 20 R 2 

% 

PRONOUNCING OF S 33 

after case has been heard, S 33 N 2 
to be in open court O 20 R 1 

when and where to be pronounced 

O 20 R 1 

several plaintiffs or defendants— 

court’s power, in case of O 1 R 4 

signing of O 20 R 3 

of small cause court, contents of O 20 R 4 
by successor of judge 

O 18 R 2 N 4; O 20 R 2 
when one of several defendants not 
at issue O 15 R 2 

when parties at issue O 15 R 3 

when parties not at issue O 15 R 1 

by which judge to be given O 20 R 1 N 3 

Judgment-debtor 

adjustment of decree out of court 

O 21 R 2 (2) 

arrest and detention of S 55 O 21 Rr 37, 40 
attachment of movable property not in 
possession of O 21 R 46 

attachment, property of, liable to S 60 

attachment of share of judgment-deb¬ 
tor in movables O 21 R 46 

certificate to, authorising him to alie¬ 
nate attached property O 21 R 83 (2) 

death of, before satisfaction of decree S 50 
decree—satisfaction of, by instalments 

j r , O 20 R 11 

defined S 2 (10) 

discharge of, pending application for 
stay of execution O 21 R 26 (2) 

discharge of, under O 21 R 26—not 
exempted from re-arrest O 21 R 27 

examination of, as to his property O 21 R 41 

EXECUTION 

against legal representative S 52 

by immediate arrest of O 21 R 11 

of document, failure of O 21 R 34 

simultaneous, against person and 
property O 21 R 21 

exemption from arrest under civil pro¬ 
cess S 135 

failure of, to execute document or en¬ 
dorse negotiable instrument O 21 R 34 

may apply in insolvency S 55 (3) 

meaning of, for purposes of certifying 

Payment O 21 R 2 N 16 

negotiable instrument, failure of judg¬ 
ment-debtor to endorse O 21 R 34 

not to alienate property during exe¬ 
cution by Collector Sch jjj p 
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Judgment-debtor 

payment of decree out of court, may 
inform court of 0 21 R 2 (2) 

postponement of sale to raise amount 
of decree O 21 R 83 

release of, on ground of illness S 59 

REPRESENTATIVE OF S 146 

liability of S 50 

resistance by, to delivery of possession 
in execution O 21 R 98 

restrictions on alienation by Sch III P 11 

SALE, SETTING ASIDE 

on deposit by judgment-debtor O 21 R 89 
for material irregularity or fraud 

O 21 R 90 

where judgment-debtor has no sale¬ 
able interest O 21 R 91 

SATISFACTION OF DECREE 

by instalments O 20 R 11 

out of court—certification of O 21 R 2 (2) 

STAY OF EXECUTION 

application for O 21 R 26; O 41 R 5 
pending suit between decree-holder 

and 0 21 R 29 

transfer of decree to court where 
judgment-debtor resides, justified S 39 N 6 
transfer pendente lite by O 21 R 102 

transferee of decree to hold subject to 

equity of judgment-debtor S 49 

Judicial Committee 

rules of Appendix IV 

Judicial Officers 
are public officers 

Jurisdiction 

ABSENCE OF 

and error in its exercise—differ¬ 
ence between S 9 N 4 

effect on judgment and orders S 9 N 3 
acquiescence of defendant residing out¬ 
side S 20 (b) 

appeal, irregularity not affecting juris- 
diction ... S 99 

arrest of person residing outside juris¬ 
diction in cases other than execution S 136 

ATTACHMENT 

before judgment of property out- 

side jurisdiction O 38 K o 

not in execution, of property out¬ 
side jurisdiction . ^ ^^6 

bar of jurisdiction of civil courts in 

executions transferred to Collector 

J /U 

CAUSES OF ACTION . 

and jurisdiction S 20 (c) 

joined, determine jurisdiction 0 2 R 3 
charge, suit on S Ij <c) 

of civil courts barred in decrees trans- 

ferred Collector . S 70 (Z) 

civil courts to try only suits of a civil 
nature ^ " 

COMMISSION TO EXAMINE WITNESSES 

about to leave jurisdiction 

O 26 R 4 (1) ( b ) 

residing beyond jurisdiction 

O 26 R 4 (1) (a) 

residing within jurisdiction 

O 26 Rr 1, 3 


S 2 (17) 


Jurisdiction , 

compensation for wrong to person or 
movables S 19 

compensation for wrongful arrest, etc, 

not to exceed S 95 Proviso 

conflict of—property being within differ¬ 
ent jurisdictions S 17 

consent cannot give S9N5;S96N4 

costs, want of jurisdiction no bar to 
power of court to award S 35 (1) 

of courts S 9 

necessary conditions stated S 9 N 2 

pecuniary jurisdiction S 6 

when causes of action joined O 2 R 3 (2) 
error not affecting, S 99 

examination of witness about to leave 

O 18 R 16 (1) 

execution of decree when lands situat¬ 
ed in more than one, O 21 R 3 

failure to exercise jurisdiction vested 

in court, and revision, S 115 ( b) 

FOREIGN JUDGMENT 

and presumption as to S 14 

passed without jurisdiction S 13 (a) 

immovable property situate in different 
jurisdictions, suit for, S 17 

INHERENT JURISDICTION 

objection as to—can be raised in 

what stages S 21 N 3 

to prevent injustice S 151 

irregular exercise of, and revision S 115 (r) 
kinds of _ S 9 N 3 

material irregularity in exercise of, 
and revision S 115 ( c ) 

meaning of, as regards nature of suits 

S 9 N 3 

objection to—when to be taken, S 21 

ordinary original, of High Court S 9 N 8 

OVER DEFENDANT 

leave of court to sue where all de¬ 
fendants not within S 20 ( b ) 

place of suing, and residence of de¬ 
fendant S 20 

PECUNIARY 

limits of S 6 

court’s power to pass decree in 

excess of S 6 N 5 

defendant’s plea whether deter¬ 
mines S 6 N 4 

suit for damages S 6 N 5 

PERSON 

about to leave before date of 
examination—commission to 

examine him as witness O 26 R 4 

resident beyond—commission to 
examine him as witness O 26 R 4 

resident outside—temporary injunc¬ 
tion if may be issued against 

O 39 R 1 N 13 

suit for compensation for wrong 
to S 19 

PLACE OF BUSINESS 

of corporation S 20 Expl II 

determines S 16 Proviso; S 20 


PLACE OF SUING 

compensation for wrong 
to immovable properties 
to person or movables 


S 16 (e) 
S 19 
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Jurisdiction— Place of suing 

objection as to S 21 

., See place Of suing 

PLAINT 

return of, for presentation to pro¬ 
per court 0 7 R 10 

to contain facts showing court has 
jurisdiction O 7 R 1 (/) 

plaintiff—right of, to relinquish part 
of the claim so as to bring suit within 
jurisdiction O 7 R 10 N 1 

reference as to, about small cause 
nature O 46 R 6 

relief in personam, S 16 Proviso 

relinquishment of part of claim to 
bring suit within 02 R2 (1) 

residence of defendant determines S 20 Expl 1 
of revenue courts is exclusive S 9 N 51 
service of summons outside O 5 R 9 N 6 
service of summons where defendant 
resides outside jurisdiction O 5 R 21 

' set off beyond pecuniary jurisdiction 

cannot be claimed O 8 R 6 N 8 

several defendants—place of suing, S 20 
special tribunal have exclusive juris¬ 
diction S 9 N 53 

subject-matter, with reference to S 9 N 7 

SUIT 

against corporations S 20 

of civil nature S 9 

for immovable property S 16 ( d) 

on mortgage S 16 (c) 

for compensation for wrong to per¬ 
son or movables. S 19 

for “determination of any other 
right to or interest in immov- 
1 able property” S 16 (d) 

for immovable property, S 16 

for immovable property under 
attachment or distraint S 16 

for property situate in jurisdiction 
of different courts S 17 

for property under distraint S 16 (/) 
for redemption—value of suit 

O 34 R 7 N 19 
for religious office S 9 Expl 

for wrong to land S 16 ( e ) 

to be instituted in courts of lowest 
grade, competent—, S 15 

temporary residence of defendant, and 

cause of action S 20 Expl 

TERRITORIAL 

defendants, residence of—some de¬ 
fendants residing outside juris¬ 
diction O 1 R 3 N 4 

where limits uncertain S 18 

valuation in plaint, determines _ S 6 N 4 
witness residing within—commission 
to examine—when may be issued O 26 R 1 

Laches 

delay in applying to continue the suit, 
in case of devolution of interest, 
pending suit O 22 R 10 N 16 

delay in raising issue O 14 R 1 N 8 

Land 

attachment, liability to, in execution of 

decree S 60 (1) 

• C.P.C.— 449 


Land Acquisition Act 

proceedings under—parties to O 1 R 10 N 10 

Landlord 

interpleader suit by tenant against, O 35 R 5 
non-applicability of code for recovering 
rent of agricultural land S 4 

rent, suit for—successive claims—frame 
of suit 0 2 R 2 N 9 

Land Revenue 

neglect to pay, and delivery of posses¬ 
sion to party who pays O 39 R 9 

Language 

of court, different from that of wit¬ 
ness O 18 R 7 

English, recording evidence in, S 138 

subordinate courts, language of S 137 N 1 

Law 

appeal from decree in pauper suits when 
decree contrary to law O 44 R 1 

issues of, when may be tried first O 14 R 2 
pauper appeal, court may admit, when 
decree contrary to law O 44 R 1 

presumptions of, need not be stated O 6 R 13 

QUESTION OF 

appeal to Privy Council S 110 

may by agreement be stated in form 
of issues O 14 R 2 

meaning of—waiver O 21 R 90 N 41 

reference to High Court O 46 R 1 

second appeal—questions of S 100 (1) (a) 
savings of, special or local S 4 (1) 

usage having the force of S 100 

Leave of Court 

to adjourn sale when held in precincts 
of court-house O 21 R 69 (1) Proviso 

to amend pleadings O 6 Rr 17, 18 

for appeal to Privy Council S 109; O 45 R 3 
compromise by next friend or guardian 
—leave required O 32 R 7 

concise statement—amending it with 
leave O 7 R 9 (3) 

to continue suit in case of transfer 
pending suit O 22 R 10 

to decree-holder, to bid at sale O 21 R 72 
to defend summary suit on negotiable 
instrument O 37 Rr 2, 3 

to deliver interrogatories O 11 Rr 1, 2 

for discharge of pleader, O 3 R 4 (2) 

document not produced when plaint 

filed O 7 R 18 

EXECUTION 

against husband, of decree against 
wife O 22 R 7 (2) 

against person not served as partner 

O 21 R 50 (2) 
in suits between co-partners O 30 R 9 
to file fresh suit after withdrawal O 23 R 1 (2) 
to guardian, or next friend for com¬ 
promise O 32 R 7 

for imprisonment of directors O 21 R 32 (2) 
for joinder of claims with recovery 
of land O 2 R 4 

omission to sue for all reliefs, must 
be with leave, in order to be no 
bar O 2 R 2 (3) 
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.Leave of Court ... ... 

one person may sue on behalf of others 
with leave 0 1 R 8 

persons under disability, consent on 
behalf of S 147 

to present pleading subsequent to writ¬ 
ten statement O 8 R 9 

to receive money on behalf of minor O 32 R 6 
to sue as pauper O 33 R 2 

to sue or be sued—numerous parties . • 
having same interest, O 1 R 8 

to sue where all defendants do not 
reside within jurisdiction S 20 ( b) 

to urge grounds not taken in memo. 

of appeal O 41 R 2 

where minor elects to proceed with suit 
. in his own name on attaining 

majority O 32 R 12 (2) 

withdrawing suit, with liberty to bring 
fresh suit • O 23 R 1 (2) 

Legal representative 

account books and papers, suit for re¬ 
turn of—decree if can be passed 
against legal representative S 52 N 12 
addition of, as parties in their indivi¬ 
dual capacity O 1 R 10 N 10 

compulsion to produce accounts, by 
court executing decree S 50 (2) 

dead person, suit against without im- 
, pleading legal representative—effect 

of decree S 52 N 8 

DECREE AGAINST S 52 

charge, if decree creates on the 
assets of S 52 N 4 

effect O 22 R 4 N 16 

enforcement of S 52 

form of S 52 N 4 

mode of execution S 52 

property of the deceased, to be pro¬ 
ceeded against S 52 N 9 

rents and profits of immovable 
property, if assets of deceased S 52 N 9 
some of several representatives— 
effect of S 52 N 5 

third party, property in the hands 
of, when can be proceeded 
against S 52 N 10 

when and how to be passed S 52 N 4 

defendant, legal representative of, 

when to be brought.on record O 22 R 4 (1) 
definition of S 2 (11) 

determination of question as to who 

is O 22 R 5 

execution—limitation for substitution of, 
in ^ S 50 N 16 

execution, when decree passed against 
deceased S 50 

executor who has proved will—decree 
against—effect of _ S 52 N 7 

extent of liability of, in execution S 50 (2) 

Hindu son, property in the hands of, 
liable for father’s debts S 53 

impleadment—what pleas may be taken 
by representative O 22 R 3 N 16 

insolvency of legal representative 
after decree—effect of S 52 N 11 

joint decree-holders, legal representa- 
! tive of, O 21 R 15 


Legal Representative 


- - — 


* ' *' o 


of judgment-debtor—liability under 

decree ; * ■' S 50 (2> 

meaning of O 22 R 3 N 10* 

intermeddler O 22 R 3 N 10 

joint Hindu family O 22 R 3 N 13 

two or more legal representa¬ 
tives ' 0 22 R3N11 

notice, where execution 
against 

partner in firm—joinder in 
against firm 
personally liable, when 


is 


applied ! 

O 21 R 22 
suit by or 

O 30 R 4 
S 52 (2) 

of plaintiff, when to be brought on 
record O 22 R 3 (1) 

right of, to apply to set aside ex parte 
decree ■ 0 9 R 13 N 16 

suit to establish title as O 22 R 5 N 9 

what plea may be taken by O 22 R 4 N 15 
who is, in cases governed by Indian 
Succession Act, O 22 R 4 N 13 

wrong legal representative, decree 
against—effect of S ’52 N 6 

Letter 

in lieu of summons O 5 R 30 

Letter of request 

to examine person out of British 

India _ ; S 77 

for examination of witness residing 
outside British India S 77; O 26 R 5 

Letters Patent 

High Courts to be established by H C S 1 
provisions of former, inconsistent 

with present, to be void L P Cl 45 

revocation of . L P Cl 1 

Letters Patent Appeal - 

abatement—order setting aside—whether 
appealable O 22 R 9 N 14 

Agra Tenancy Act, S. 175 does not 
affect right of appeal L P Cl 15 N K> 
appeals from orders appealable undef 
s. 104, when lie S 104 N 6 

cross-objections in O 41 R 22 N 9 

cross-objections, provisions of Code— 


not applicable 
court-fee for appeal 

JUDGMENT 

meaning of 

order appointing 
is 

order directing 


L P Cl .15 N 12 
L P Cl 15 N 16 

L P Cl 15 N 2 
a receiver 

O 40 R 1 N 52 
receiver to 
advance money to minor’s 
guardian in suit is not O 40 R 1 N 52 
order of single judge refusing 
transmission of Privy Council 
appeal record for execution, 
is judgment O 45 R 15 N 16 

‘judgment’, order _ refusing 
application for review, if 

O 47 R 7 N 10 

order for separate trials is 

O 1 R 3 N 14 

order refusing extension of 
time for furnishing security 
for costs in Privy Council 
appeal is not a judgment 

O 45 R 7 N 10 
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Letters Patent Appeal— Judgment 


f 4* 

i- . 




order refusing stay by execu¬ 
tion under O. 45, R. 15 is 
not a judgment O 45 R 13 N 13 

limitation for L P Cl 15 N 15 

orders etc. : 1 

See L. P. APPEAL—JODGMENT, ETC 
allowing or rejecting applica- 
cation for leave to sue as 
pauper O 33 R 5 N 8 

appointing official receiver as 
receiver in partnership suit 

O 20 R 15 N 8 

as to stay of execution whether 
appealable O 41 R 5 N 20 

as to withdrawal of suit O 23 R 1 N 40 
dismissing appeal for default 

O 41 R 17 N 15 
dismissing petition asking court 
to demand security for costs 
of appeal O 41 R 10 N 14 

for commission for local in¬ 
vestigation —whether appeal- 
able O 26 R 9 N 9 

for security for costs, whether 
appealable O 25 R 1 N 14 

giving directions to commis¬ 
sioner in taking accounts 
■ • O 20 R 15 N 8 

granting leave to defend sum¬ 
mary suit whether appeal- 
able O 37 R 3 N 5 

. granting or refusing an appli¬ 
cation to restore suit dismiss¬ 
ed for default O 9 R 9 N 12 

in appeal by High Court is 
appealable to Privy Council 

L P Cl 15 N 8 

in appeal or revision against 
order of executing court in 
application to set aside execu¬ 
tion sale O 21 R 90 N 50 

in exercise of criminal juris¬ 
diction are not appealable 

LPC115N7I 

in exercise of superintendence 
are not appealable L P Cl 15 N 6 
in proceedings other than suits 
and appeals—which are 
judgments and which are 
not L P Cl 15 N 5 

in revision are not appealable 

L P Cl 15 N 5 

issuing or refusing to issue com¬ 
mission whether appealable 

O 26 R 4 N 7 

of remand whether appealable 

O 41 R 23 N 23 
on application for leave to 
appeal as pauper O 44 R 1 N 11 
on application for leave to sue 
as pauper, whether appeal¬ 
able O 33 R 7 N 9 

refusing application of assignee 
of plaintiff to continue suit 

O 22 R 10 N 21 
rejecting application for judg¬ 
ment on admission whether 
appealable O 12 R 6 N 10 


Letters Patent Appeal—Orders 

rejecting application for restora¬ 
tion, whether appealable 

. . . O 41 R 19 N 10 

remitting issues to lower court 

—whether appealable O 41 R 25 N 13 
which are judgments and which 
are not judgments—instances 

. of L . , L P Cl 15 Nn 2, 3 

• . points on which appeal may be 

c hear , d , , L P Cl 15 N 14 

b. 105, whether controlled by S 105 N 10 
security for costs, if may be re¬ 
quired O 41 R 10 N 5; L P Cl 15 N 3 

summary rejection O 41 R 11 N 2 

Limitation 

abatement — See abatement 
addition of parties O 1 R 10 (5) 

against added defendant O 1 R 10 (5> 

alien enemy debarred from suing—ex- 7 

elusion of period of suspension S 83 N 6 
(ior; amending pleadings O 6 R 18 

(for) appeal O 41 R 1 Nn 8, 9 

cross-objection, limitation for 

o „ O 41 R 22 N 19 

power of appellate court to add 

parties . O 41 R 20 N 11 

presentation of—date for O 41 R 1 N 5 
application 

for ascertainment of mesne profits 

r , i . , O 20 R 12 N 12 

tor final decree for redemption 

_ O 34 R 8 N 8 

for fresh summons O 9 R ^ 

for leave to appeal in forma pauc- 

, per . is O 44 R 1 N 13 

for leave to defend summary suit 
on negotiable instrument O 37 R 2 M 7 
for postponement of payment of 
decretal amount O 20 R 11 N 12 

to bring on record legal representa- 

.O certify payment out of co ° , 22 of R 3 N 8 

decretal amount O 21 R 2 N 18 

to continue suit in case of devolu¬ 
tion of interest pending suit 

to implead legal representative R 10 N 22 

to rc-hear appeal heard ex parte^ 4 N 7 

t0 faihfre r t ^ ***i£j l 

tailure to give security for costs 

<o S appraI d;sm Oj lfl ION,3 
. h . o 41 R 19 N 9 

t0 n7t!Ti? s,,lt . dls,ni ssed for failure 
of both parties to appear at hear- 

, 5 ^ 4 v 10 

V? sa asr* j? 

ordered‘° Ri ''° ^ 

to c£ 2 N 4 

o 21 R 89 N 28 
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Limitation 


decree granting injunction, not subject 

to S 48 (1) 

deficient court-fee made up after, effect 

of S 149 N 7 

(for) execution S 48 

application 

amendment of 0 21 R 17 N 3 

complaining of dispossession 

by third party O 21 R 100 N 6 
complaining of resistance or 
obstruction to possession 

0 21 R 97 N 3 

for arrest, when saves limita¬ 
tion S 58 N 9 

for delivery, if could be re¬ 
vived O 21 R 95 N 5 

for delivery of immovable pro¬ 
perty purchased at sale 

O 21 R 95 N 5 

for delivery of property pur¬ 
chased at execution sale 

O 21 R 96 N 6 

for execution of final decree 
for sale under mortgage 

O 34 R 5 N 28 

for return of purchase money 
on setting aside sale O 21 R 93 N 11 
for sale certificate O 21 R 94 N 13 
to set aside sale for want of 
judgment-debtor’s title 

O 21 R 91 N 5 

(of) decree 

against several persons—appeal 
by one—limitation when be¬ 
gins to run O 41 R 33 N 13 

of foreign courts _ S 44 N 6 

partly allowing plaintiff’s claim 
—appeal against—limitation 

when begins to run O 41 R 33 N 13 
transferred for execution to 
another court—period of limi¬ 
tation applicable O 21 R 9 N 3 
delay in applying to set aside sale 
due to fraud—excuse if per¬ 
missible O 21 R 92 N 2 

instalment decree O 20 R 11 N 13 

limit of time S 48 

personal decree against mortgagor 
in mortgage suit O 34 R 6 N 17 

punishment for disobedience of 

injunction, etc. O 21 R 32 N 11 

step-in-aid 

application 

by decree-holder for dis¬ 
missal of application to 
set aside sale O 21 R 92 N 15 
by decree-holder for dis¬ 
missal of judgment- 
debtor’s application to 
set aside sale for fraud 
or material irregularity 

O 21 R 90 N 49-fl 
for, delivery of possession 
of property purchased by 
decree-holder O 21 R 95 N 6 
for execution praying for 
relief not granted by de- 
cree O 21 R 10 N 8 

for leave to bid O 21 R 72 N 14 


Limitation— (For) execution— Step-in-aid 

for rateable distribution, if 
step-in-aid S 73 N 23 

for transfer is S 45 N 4 

for transfer of decree 
for execution O 21 R 10 N 8 
confirmation of sale O 21 R 92 N 15 
decree, transfer of, for execu¬ 
tion—application to trans¬ 
ferring court, after transfer 

O 21 R 10 N 6 

defective application 
O 21 R 11 Nn 8, 9, 11; O 21 R 13 N 2 
joint decree-holder, application 
by O 21 R 15 N 11 

notice to show cause why 
execution should not issue 

O 21 R 22 N 13 

uncertified payment out of court— 

effect of O 21 R 2 N 27 

exclusion of time required for getting 
copy of decree O 20 R 7 N 3 

exemption from, plaint to contain 
grounds of O 7 R 6 

ex parte decree—application to set 
aside O 9 R 13 N 28 

extension of time S 148 

fresh suit, after withdrawal of previous 
suit—limitation applicable O 23 R 2 

insolvency of plaintiff—application by 
receiver to continue suit O 22 R 8 N 10 
law applicable to suits withdrawn O 23 R 2 
MORTGAGE SUIT 

application for final decree, limita¬ 
tion for O 34 R 5 N 12 

personal decree against mortgagor 
—application for O 34 R 6 N 17 

must be specially pleaded in defence 

O 8 R 2 

negotiable instrument—summary suit 
on O 37 R 2 N 4 

parties, addition of O 1 R 10 N 41 

PAUPER SUIT 

limitation where application to sue 
as pauper is refused O 33 R 7 N 5 
suit deemed to be instituted on the 
date of presentation of application 
for leave to sue as pauper, where 
application is granted O 33 R 7 N 4 
where plaintiff is dispaupered 

_* O 33 R 7 N 7 

(for) payment of full purchase money 

O 21 R 85 

power of court—power of appellate court 
to dismiss whole suit as time barred 
when appeal is as to part only of 
decree O 41 R 33 N 13 

POWER OF COURT TO EXCUSE DELAY 

application for restoration of suit 
dismissed for default—rule made 
by Bombay High Court O 9 R 9 N 11 
application to set aside sale 

O 21 R 90 N 49 

under S. 5, Limitation Act—appli¬ 
cability to application to restore 
suit dismissed for default of both 
parties in appearing or plaintiff’s 
failure to pay process fee 0 9 R 4 N 10 
Privy Council appeal S 109 N 8 
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Limitation 

rejection of plaint as time barred O 7 R 11 
return of plaint for presentation to 
another court, limitation for represent¬ 
ing O 7 R 10 V 9 

(for) striking out interrogatories O 11 R 7 

SUIT AGAINST 

Government—period of notice, if 
to be excluded S 80 N 21 

public officer—period of notice, if to 
be excluded S 80 N 21 

Sovereign, Prince or Ruling Chief, 
time taken in obtaining consent, 
if can be excluded S 86 N 14 

SUIT BY 

minor—limitation applicable O 32 R 1 N 12 

SUIT FOR 

mesne profits O 20 R 12 N 12 

to set aside execution sale O 21 R 92 N 8 
to set aside execution sale on ground 
of want of permission to bid to 
decree-holder O 21 R 72 N 14 

to set aside order of executing 
court in proceedings for delivery 
of possession O 21 R 103 N 5 

withdrawal of suit with permission to 
bring a fresh suit O 23 R 2 

Lis pendens 

applicability of doctrine to pauper suits 

O 33 R 8 N 6 

assignment by either party, pending suit 

O 22 R 10 

decree for execution of document pass¬ 
ed —Us pendens continues until execu¬ 
tion of document O 21 R 34 N 6 

doctrine of—applicability to proceedings 
for personal decree against mortgagor 
in mortgage suit O 34 R 6 N 23 

transferee pendente lite not entitled to 
object in execution O 21 R 102 

Local Government 

appointing officer for suit relating to 
public charities S 93 

personal appearance, power of Govern¬ 
ment to exempt certain persons from 

Ss 132, 133 

persons authorised to act for, in judicial 
proceedings O 27 R 2 

POWER OF 

Government to declare language of 
subordinate courts 
to exempt certain women and per¬ 
sons from personal appearance 
to make rules as to sales of interests 
in land which cannot be valued 
to make rules for transfer to and 
for execution of decrees by collec¬ 
tor 

to remit postage and registration-fee 
to require evidence to be recorded 
in English 

Local Inspection 
See inspection 

Local Investigation 

by court O 26 R 9 N 3 


S 137 
S 132 
S 67 

S 70 
S 143 

S 138 


Local Investigation 

commission for S 75 ( 6 ) & O 26 R 9 

procedure of commissioner O 26 R 10 
report of commissioner to be evi¬ 
dence O 26 R 10 

Local Law 

minors or lunatics or Ruling Chief in 
suits by or against—local law not 
affected O 32 R 16 

procedure in appeals from order under S 108 
savings of S 4 (1) 

Lunatic 

adjudication of person as being of un¬ 
sound mind O 32 R 15 N 3 

Chartered High Courts, jurisdiction of, 
as to L P Cl 17 

compromise of suit by next friend or 
guardian of O 32 R 7 

consent of next friend or guardian on 
behalf of S 147 

decree against—if can be challenged in 
execution proceedings on ground of 
non-representation O 32 R 15 N 6 

defendant of unsound mind O 32 R 15 

discovery—order against next friend 
, O 11 R 13 N 20 

documents, affidavit of O 11 R 23 

interrogatories, affidavit in answer to O 11 R 23 
non representation in suit—effect of de¬ 
cree against lunatic O 32 R 15 N 6 

persons not adjudged of unsound mind 
suit by or against O 32 R 15 N 4 

person of unsound mind—meaning of 

O 32 R 15 N 2 

saving of local law relating to suits by 
or against O 32 R 16 

SUIT 

against—stay of proceedings, pend¬ 
ing lunacy proceedings against 
defendant O 32 R 15 N 7 

by or against, procedure in O 32 R 15 

Madras District Municipal Rules 

cases under—amendment of pleadings 

O 6 R 17 N 1 

Madras Estates Land Act 

decree under—execution of application 
for—form and contents of— O 21 R 11 N2 A 
proceedings under 

order returning plaint, if appealable 

f . . f O 7 R 10 N 11 

set off, claim of 08 R 6 N 12 

sale under 

setting aside—for fraud or mate¬ 
rial irregularity O 21 R 90 N 2 

setting aside, on depositing amount 
f uc O 21 R 89 N 6 

suit to set aside—maintainability of 

c . O 21 R 92 N 7 

section 192 S 92 N 2 

Madras Rent Recovery Act 

sale under, setting aside—for fraud or 
material irregularit> O 21 R 90 N 2 

Magistrate 

exemption of, from arrest under civil 

process S 135 (1) 

Mahomedan Law 

waqf, when valid S 9^ N 5 
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Maintenance 

allowance for judgment-debtor under 
imprisonment S 57 O 21 R 39 

for judgment-debtor’s family, in certain 
cases Sch III P 9 

right to future maintenance 
not attachable S 60 (1) («) 

whether charge 0 34 R 15 N 9 

suit for 

frame of, whole claim to he included 

O 2 R 1 N 3 

splitting of relief O 2 R 2 N 19 

Malabar Tarwad 

compromise by adult members, whether 
binding on minors O 32 R 7 N 8 

karnavan—claim by, to attached pro¬ 
perty 0 21 R 58 N 14 

manager—suit by—plaint, contents of 

07R4N2 

Manager 

of business, service of summons on 
Marine Insurance 

See Insurance 

Market value 

■ commission to ascertain, of property 0 26 R 9 

enquiry as to—local investigation, issue 
of commission for making O 26 R 9 

Privy Council Appeals., subject-matter 
of S 110 N 3 

Marriage 

effect of marriage of party on suit 0 22 R 7 
injunction restraining O 39 R 1 N 19 

no abatement of suit, by reason of 0 22 R 7 

Master of ship 

service of summons on 
Material irregularity 

in conducting or publishing sale O 21 R 90 

not to vitiate sale of movables, O 21 R 78 

revision by High Court on the ground 
of S 115 

setting aside of sale on ground of,—or 

fraud, O 21 R 90 

Material objects 

provisions as to 


O 5 R 13 (2) 


O 13 R 11 


Mesne profits 

amount of—enquiry as to—commission 
‘ - for local investigation O 26 R 9 

attachment before determination of O 21 R 42 
can be claimed with property O 2 R 4 (o) 

claim for,—may be joined with suit for 

recovery of immovable property O 2 R 4 

commission to ascertain O 26 R 9 

decree for 

enquiry as to amount due, directed— 

attachment pending enquiry O 21 R 42 

form of decree O 20 R 12 

possession and mesne profits 0 20 R 12 

enquiry as to the amount of O 20 R 12 

future mesne profits—power of court to 
grant , O 20 R 12 N 2 

interest as part of 0 20 R 12 N 6 

meaning of S 2.(12) ; O 20R 12 N 5 

onus of proof O 20 R 12 N 5 

order after preliminary decree determin¬ 
ing mode of accounting, if decree 

O 20 R 12 N 14 

plaint, statement of approximate amount- 

in, O 7 R 2 


S 2 (17) (c) 


Mesne profits . '.X 

principles of assessment O 20 R 12 N 5 

Privy Council appeal—valuation for S 110 N 5 

reversal of decree, order for payments of 
mesne profits on S 144 (1) 

' suit for—splitting of relief O 2 R 2 N 19 

Military men 

authority to sue or defend, how given 

: O 28 R 1 

Commanding officer, meaning of O 28 R 1 Expl. 
officers or soldiers who cannot obtain 
leave, may authorise others to sue and 
defend ’ * O 28 R 1 

person authorised by, 

may appoint pleader 0 28R2 

may receive process O 28 R 3 

service on person authorized to sue or 
defend O 28 R 3 

service on soldiers O 5 R 28 

stipends and gratuities allowed by Go¬ 
vernment to, attachment of S 60 ( g ) 

or airmen—suits by or against 0 28 

Military officer 
is public officer 

Minor 

abatement of suit—application by minor 
to set aside abatement O 22 R 9 N 6 

adjustment of decree against, by guar¬ 
dian 0 21 R 2 N 11 

admission by 0 12 R 1 N 3 

affidavit of documents, by next friend 
or guardian 0 11 R 23 

appeal against—guardian ad litem — 
brought on record after limitation- 
appeal whether time barred O 41 R 1 N 5 
applicability of provisions—re discovery 
and inspection to Oil R 23 

application for guardianship O 22 R 1 N 11 

'* ' ' abatement of, appeal in O 22 R 11 N 6 

death of party—survival of right, 

abatement of 0 22 R11N 6 

application on behalf of,—procedure 

O 32 R 12 

suit in forma pauperis O 33 R 1 N 8 

arbitration, reference to—leave of court 
whether necessary O 32 R 7-N 15 

bond, executed by, under compromise of 
suit, without leave of court O 32 R 7 N 5 

Chartered High Courts, jurisdiction of, 
as to L P Cl 1/ 

certificated guardian—existence of—no 
other person to act as next friend or 
guardian ad litem O 32 R 4 

COMPROMISE . .. /"'v i') t? 7 

by guardian ad litem U ot k / 

by next friend .. O 32 R / 

by manager of joint Hindu farndy ^ ^ ^ ^ 

by natural guardian 9 H £ l S \ 

by father O 32 R 7 N 7 

leave of eourt whether necessary . 

. . fraud—setting aside compromise 

r O 32 R / W lo 

gross negligence of next, friend 
or guardian-effect O 32 R 7 N 17 
leave of court O 32 K / 

minor attaining majority—leave • * 

• , of court 0 32R/N 19 
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iMinor —Compromise 

setting aside compromise decree— 
procedure O 32 R 7 N 20 

consent of next friend given on behalf 
of S 147 

costs—order for, when suit institut¬ 
ed on behalf of minor without next 
friend O 32 R 2 

custody of—suit for O 32 R 5 N 5 

■decree in favour of 

adjustment of—leave of court 

whether necessary O 32 R 7 N 14 

execution, application for, by guar¬ 
dian after minor's attaining majo- 
! . rity O 21 R ION 2 

transfer of—leave of court whether 

necessary O 32 R 7 N 14 

discovery 

order against next friendO 11 R 13 N 20 
and inspection—applicability of 

provisions in code as to O 11 R 23 
•dismissal of suit for default of appear¬ 
ance by next friend O 9 R 9 N 7 

election by minor plaintiff on attaining 
majority O 32 R 12 

execution against 0 21 R11N 11 

private transfer of attached pro¬ 
perty to raise money due under 
decree O 21 R 83 N 7 

sale—fresh proclamation— waiver 
by guardian O 21 R 69 N 9 

ex parte decree against—setting aside 

0 9 R 13 N 20 

gross negligence of next friend or 
guardian O 32 R 7 N 17 

GUARDIAN 

See MINOR—NEXT FRIEND 


0 32R3 


CUARDIAN AD LITEM 
appointment of 

application for—contents of 

O 32 R 3 N 9 

consent of the proposed person O 32 R 4 
duration of. O 32 R 5 N 3 

minor’s wishes, if to be consider¬ 
ed O32R4N10 

notice to minor and proposed 
guardian O 32 R 3 N 11 

•costs, order for O 32 R 11 N 4 

•court guardian O 32 R 4 

appointment of O 32 R 4 

•death of 0 32 R 11 

duties of—gross negligence O 32 R 3 Nn 12,13 
no other than guardian appointed 
under the Guardian and Wards Act 
to be appointed O 32 R 4 

no person to be appointed, without 

his consent O 32 R 4 (3) 

•officer of court—appointment of, as 

guardian O 32 R 4 

^retirement 0 32R11 

procedure or removal of—ap¬ 
pointment of fresh guardian O 32 R 11 
who may be appointed O 32 R 4 

•guardianship proceedings —compromise 

of O 23 R 3 N 14 

•interrogatories—service of 
friend or guardian 
leave of court 

for compromise of suit by or against 


on next 

O 11 R 1 N 11 


minor 


O 32 R 7 


Minor—Leave of Court 

to receive property under a decree 
on behalf of 0 32 R 6 

majority attained, pending suit—compro¬ 
mise on behalf of minor , O 32 R 7 N 19 

minor co-plaintiff —minor attaining 

majority pending suit—procedure 0 32 R 13 

minor partner —execution of decree 
against firm O 21 R 50 N 8 

minor partner in firm—s,uit by or against 
firm 0 30 R 1 N 4 

minor plaintiff residing out of British 
India—security for costs if may be 
required ' O 25 R 1 N 

natural guardian—compromise of suit by 

O 32 R 7 N 7 

NEXT FRIEND 

See also minor •• •' 
adverseness of interest —justifies 
removal . O 32 R 9 

application by certificated guardian 
to be substituted, as next friend— 
procedure O 32 R 9 

compromise by—leave of court O 32 R 7 

death of, stay of proceedings on 

O 32 R 10(1) 

failure of duty by' —justifies—re¬ 
moval of O 32 R 9 

failure of, to appear if justifies 
removal of O 32 R 9 

no person to be added as, without his 
, . consent ■>. O 1 R 10 (3) 

order for costs against, when minor 
on attaining majority applies for 
dismissal of suit as being unreason¬ 
able or improper • O 32 R 14 

qualifications v ‘ ' O 32 R 4 

removal or retirement O 32 R 9 

further procedure—stay of 

proceedings pending appoint¬ 
ment of new next friend O 32 R 10 
new next friend, appointment 

of—procedure 0 32 R 10 

NEXT FRIEND OR GUARDIAN 

order for costs against, in pauper 

suit 0 33 R11N 4 

retirement of O 32 R 8 

who may be appointed O 32 R 4 

non-representation in execution 
proceeding . . 

sale, effect on O 21 R 90 N 35 

notice 

of application for appointment of 
guardian ad litem . O 32 R 3 (4) 

to next friend 

of taking plaint off -the file O 32 R 2 (2) 
when minor elects to proceed 
with suit in his own name 

O 32 R 12 (5) 

officer of court as guardian ad litem O 32 R 4 (4) 
order 

against—without his being represent¬ 
ed by guardian ad litem or next 
friend—discharge of order O 32 R 5 

made in suit in which a minor is 
concerned, when discharged O 32 R 5 (2) 
partner, attachment O 21 R 50 (1) 

plaint to state fact.of minority O 7 (d) 

plaintiff—security for , cqsfs if may be 
required ‘ -* O 25 R 1 N 9 
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Minor 


pleader’s liability, for costs in suit with¬ 
out next friend 0 32R2(1) 

proceedings taken without his being 
represented by next friend or guardian 
—effect 0 32 R 5 

property, receipt o'f, on behalf of minor, 
under a decree 0 32 R 6 

receipt of money by next friend or 
guardian, under a decree O 32 R 6 

removal 

of next friend 0 32 R 9 

of next friend, stay of proceedings 

0 32R 10 (1) 

of guardian ad litem O 32 R 11 

representation of, by next friend or 
guardian for suit O 32 R 5 

repudiation of suit by plaintiff becoming 
major O 32 Rr 13,14 

retirement 

of guardian ad litem 0 32 R 11 

of next friend O 32 R 8 

of next friend, of stay of proceed¬ 
ing on O 32 R 10(1) 

right of 

to extension of limitation under 
S 7, Limitation Act—applicability to 
application to set aside execution 
sale O 21 R 90 N 49 

to extension of time under Limitation 
Act, S 7—applicability of, to pay¬ 
ment of decree amount for setting 
aside execution sale O 21 R 89 N 28 

saving of local law relating to suits by or 
against 0 32 R 16 

stay of proceedings on retirement, re¬ 
moval or death of next friend 0 32 R 10 

SUIT BY OR AGAINST 

abandonment of suit by minor on 
attaining majority 0 32 R 12 

application in suit, by whom to be 
made O 32 R 5 

compromise 

abandonment of issue, if com¬ 
promise 0 32R7N11 

by adult members of minor’s 
family, in case of joint Hindu 
families 0 32 R 7 N 8 (a) 

by agreement to be bound by oath 
by next 'friend or guardian 
whether amount to O 32 R 7 N 10 
by court of wards, on behalf of 

ward O 32 R 7 N 9 

by natural guardian O 32 R 7 N 7 

leave of court O 32 R 7 

of, by adult members of tarwad 
of which minor is member 

O 32 R 7 N 8 

when can he set aside 

O 32 R 7 Nn 16-18 
whether withdrawal of suit is 

O 32 R 7 N 12 

costs 

of attorney or solicitor, incurred 
by minor’s guardian or next 
friend—recovery of costs 

from minor’s estate O 32 R 1 N 13 
to be paid when suit is struck 
off as being filed without 
next friend O 32 R 2 


Minor— Suit by or against 
decree 

against major treating him as 
major O 32 R 3 N & 

against minor treating him as 
major O 32 R 3 N 8 " 

without minor being represented 
by proper guardian, validity of 

0 32R3N5 

enquiry as to minority O 32 R 3 N 4 

failure to appoint guardian ad litem 
-effect O 32 R 3 N 5 

suit without next friend—costs, 
whether may be recovered from 
minor’s estate O 32 R 2 N 4 : 

guardian ad litem — 

absence of formal order of ap¬ 
pointment of guardian, sub¬ 
stantial representation O 32 R 3 N 6 - 
appointment of O 32 R 3 

application for O 32 R 3 

illegal procedure in appointing 

O 32 R 3 N r 

improper or unreasonable suit— 
minor on attaining majority apply¬ 
ing to dismiss suit—order for costs 
against next friend O 32 R 14 

institution of, without next friend 
—effect ^ O 32 R 2' 

meaning of—institution of suit 
by person other than certificat¬ 
ed guardian 0 32 R 2 N 1 

leave to sue or defend on behalf of 
minor, if and when necessary •• 

O 32 R 4 N 12- 

minor attaining majority pending 
suit—unreasonable or improper 
suit—right of minor to apply for 
dismissal of suit O 32 R 14 

minor co-plaintiff attaining majority 
pending suit—procedure O 32 R IS 

next friend _ 

liability for costs O 32 R 1 N 9' 

minor attaining majority 

can apply for dismissal of 
suit as unreasonable or 
improper O 32 R 14 

pending suit—procedure O 32 R 12- 
omission to sue for a part of 
claim—bar of suit, if applies 

02R2N11 

or guardian nw* 

powers of # 

to withdraw money or give 
discharge —manager of 
joint Hindu family O 32 R 6 N 1 
suit by, against guardian in 
possession — maintain- 
ability _ O 32 RIN 15 

non-representation of minor in suit 

_effect O 32 R 3 N 5 

payment to next friend without leave 
of court-effect 0 32 R 6 N ? 

person in possession as guardian of 
minor 0 32 R 1 N IS 

provisions of code as to, applicabi¬ 
lity of, to proceedings under local 
and special Acts O 32 R 

procedure when defendant pleads 

minority . 0 32R3N4 

question of minority, dispute on O 32 R o 
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Minor— Suit by or against 

receipt of money or property by next 
friend or guardian on behalf of 
minor under decree in favour of 
minor leave of court if necessary O 32 R 6 
security, enforcement of O 32 R 6 N 3 
security by guardian O 32 R 6 

service of summons O 32 R 3 N 10 

specific performance, suit for O 32 R 1 N 14 
succession certificate or probate or 
letters of administration, produc¬ 
tion of 0 32 R 1 N 9 

title of suit O 32 Rr 1, 3 

to be by next-friend O 32 R 1 

unreasonable or improper suit—right 
of minor on attaining majority to 
apply for dismissal of suit 0 32 R 14 

who may act as next friend or guar¬ 
dian ad litem 0 32 R 4 

withdrawal of O 23 R 1 N 17 

by next friend or guardian— 
whether amounts to compro¬ 
mise O 32 R 7 N 12 

without next friend 

enquiry into question of mino¬ 
rity O 32 R 2 N 2 

waiver of objection by defen¬ 
dant O 32 R 2 N 3 

suit unreasonable or improper O 32 R 14 

suit, when minor elects to proceed with, 
on majority O 32 R 12 (3) 

suit without next friend, procedure O 32 R 2 
summons—service of, on O 5 R 12 N 2 

unreasonable suit, application for dismis¬ 
sal O 32 R 14 

who may be next friend or guardian— 
married woman, if can be O 32 R 4 

Miscellaneous proceedings. 

application of Code to S 141 

Misjoinder 

of causes of action, 0 2 R 3 

in suits by or against executors, ad¬ 
ministrators or heirs O 2 R 5 

in suits for recovery of immovable 
property O 2 R 4 

no ground for reversing decree in 
appeal S 99 

objection as to, when to be raised O 2 R 7 
separate trials of causes of action 02R6 
of defendants 0 1 R 3 

of parties— 

no ground for reversing decree in 
appeal S 99 

not to defeat suit, O 1 R 9 

objection as to, when to be raised 0 1 R 13 
of plaintiffs O 1 R 1 

Misrepresentation 

particulars of, must be stated in plead¬ 
ings O 6 R 4 

Mistake 

in judgments, decrees and orders, how 
amended S 152 

permission for compromise on behalf of 
minor granted by court under mistake 

—effect O 32 R7N4 

review, mistake apparen on face of re¬ 
cord is ground for O 47 R 1 (1) 

Money 

attachment of S60(l) 

C. P. C.—450 


Money 

attachment of decree for payment of O 21 R 53 
cross claims in suit for payment of— 

execution O 21 R 19 

cross decrees in suits for payment of— 
execution O 21 R 18 

execution, immediate in case of money 
decree 0 21 R 11 (1> 

instalments, decree for payment by O 20 R II 
may be raised by judgment-debtor on his 

property O 21 R 83 (2) proviso- 

mode of paying, under a decree O 21 R I 

notice, issue of, before arrest in execu¬ 
tion of, decree for O 21 R 37 

payment out of court of, payable under 

decree O 21 R 2 

plaint in suits for recovery of O 7 R 2 

Privy Council, money payahle under 
order of, how calculated 0 45 R 15 (3> 

Mortgage 

assignee, whether neccessary party to 

suit on mortgage 0 34 R 1 N 13 

attachment, 

continuance of,subject to mortgage 0 21 R 62 
of mortgage decree 0 21 R 53 

equitable mortgage, meaning of 

O 34 R 15 N 11 

by deposit of title deeds, meaning of 

O 34 R 15 Nil 

suits on, applicability of provisions 
as to simple mortgage O 34 R 15 

charge, provisions respecting sale and 
redemption apply to 0 34 R 15 

COMPROMISE DECREE O 34 R 5 N 5 

applicability of provisions as to sale 

O 34 R 4 N 15 

applicability of provisions to con¬ 
sent decree 034R4N15 

for money in satisfaction of mort¬ 
gage claim—sale of mortgaged 
property in execution whether per¬ 
missible O 34 R 14 N 14 

decree on award O 34 R 5 N 5 

invalid mortgage O 34 R 5 N 5 

personal remedy under O 34 R 6 N 8 

preliminary decree passed on com¬ 
promise—applicability of proce¬ 
dure as to final decree O 34 R 3 N 7 

redemption suit—whether final dec¬ 
ree is necessary O 34 R 7 N 3 

suit for sale O 34 R 5 N 5 

time for payment of mortgage 
money O 34 R 4 N 15 

whether final redemption decree is 
necessary O 34 R 7 N 3 

costs O 34 R 2 N 11 

awarded by decree—mode of reali¬ 
sation O 34 R 10 N 8 

personal liability of mortgagor for 

. O 34 R 10 N 8 

of mortgagee subsequent to decree 

. O 34 R 10 

of mortgagor set off against mort¬ 
gage money O 34 R 9 N 2 

cross-claims and cross-decrees in suits 
on mortgage O 21 R 20 

DECREE OX 

amount due on mortgage, payment 

O 34 R 2 N 17 


of—time for 
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Mortgage— Decree on • . • 

amount due, payment of—time for, 
extension of O 34 R 2 N 18 

attachment of—objections and claims 
in respect of O 21 R 58 N 11 

decree is moveable property for exe¬ 
cution 0 21 R 90 N 3 

effect of decree in foreclosure suit 0 34 R 3 
execution by transferee of decree 

O 21 R 16 N 2 

final decree application for 

for foreclosure O 34 R 3 

for sale—dismissal for default— 
whether legal O 34 R 5 N 16 

limitation 0 34 R 5 N 12 

several applications—if may be 
filed 0 34 R S O 16 

to which court to be made O 34 R 5 N 9 
for balance due on mortgage 0 34 R 6 
for money in satisfaction of claim 
under mortgage—sale of mort¬ 
gaged property in execution, not 
permissible 0 34 R 14 

foreclosure decree, discharge of debt 
on passing of, 0 34 R 3 (3) 

money decree for claim under mort¬ 
gage-meaning of O 34 R 14 N 15 

preliminary and final decree in suit 

for redemption O 34 R 7 N 12 

preliminary, for foreclosure O 34 R 2 

sale under—what passes at 0 21 R 94 N 8 
where nothing found due to mort¬ 
gagee O 34 R 9 

-equitable mortgage—suit relating to— 
procedure—applicability of provisions 
as to simple mortgage O 34 R 15 

■extension of time for pavment under 

decree 0 34 R 5 N 18; O 34 R 7 N 13; 

0 34R8N7;0 34R4N8 
by appeal being filed O 34 R 3 N 5 


O 34 R 3 
O 34 R 2 N 6 


FORECLOSURE 
decree for 

accounts, order for 
amount due to mortgagee 

O 34 R 2 Nn 6 to 13 
application for 0 34 R 3 N 7 

contents of O 34 R 2 

final decree 

contents of 034 R 3 

discharge of liabilities on pass¬ 
ing of 0 34 R 3 (2) 

discharge of mortgage on pass¬ 
ing of 0 34 R 3 

effect of discharge of debt etc. 

O 34 R 3 N 9 

extending time lor payment 

0 34 R 2 (2) 

execution of O 34 R 3 N 12 

ex parte O 34 R 3 N 7 

form of preliminary decree 

O 34 R 2 N 5 

form of, subsequent mortgagee 
where impleaded in suit O 34 R 2 N 15 
in redemption suit O 34 R 8 N 6 

notice, if necessary before passing 
final decree 0 34 R 3 N 7 

object of preliminary decree 0 34 R 2 N 3 

partial foreclosure 0 34 R 3 N 8 


Mortgage— Foreclosure ... • 

persons entitled to foreclose O 34. R 2 N 4 
power to decree sale in suit 0 34 R 4 

power to decree in suit for sale O 34 R 4 

preliminary decree in O 34 R 2 

preliminary decree for—application 
for final decree O 34 R 2 N 19 

suit for 

parties 0 34 R 1 

subsequent mortgagee implead¬ 
ed as party—form of prelimi- 
minary decree O 34 R 2 N 15 

interest 

in suits on mortgage 0 34R11 

right to' , O34R2Nn8tol0 

subsequent to date fixed for payment 

0 34 R 11 (b) 

invalidity of—suit on mortgage- 

compromise decree 0 34 R 5 N 5 

compromise decree—preliminary and 

final decree provisions whether 
apply to decree on award O 34 R 4 N 14 
marshalling of securities O 34 R 4 N 10 

MONEY DECREE FOR CLAIM UNDER 

attachment of property under decree 
not prohibited O 34 R 14 N 9 

effect of sale in execution of such 
decree O 34 R 14 N 7 

sale of mortgaged property in satis¬ 
faction of claim unconnected with 
mortgage O 34 R 14 N 12 

sale of property in execution not 
permissible O 34 R 14 

transferee of decree cannot bring 
to sale mortgaged property in 
execution O 34 R 14 N 10 

MORTGAGE BOND 

is movable property for O. 21, 

R. 89 O 21 R 89 N 8 

is movable property for execu¬ 
tion O 21 R 90 N 3 

mortgage by conditional sale—mort¬ 
gagee, if can sue for sale O 34 R 4 N 3 

mortgagee in possession—account 

against O 34 R 2 N 13 

of chattels—suit to enforce mortgage, 
procedure O 34 R 2 N 20 

of intangible property—suit to enforce 
mortgage—procedure O 34 R 2 N 20 

overpayments to mortgagee claim for— 
suit if lies O 34 R 9 N 3 

PARTIES—TO SUIT ON O 34 R 1 

appeal—parties to O 34 R 1 N 18 

kanomdar O 34 R 1 N 17 

landlord O 34 R 1 N 16 

lessee, if necessary party O 34 R 1 N 15 

misjoinder of parties O 34 R 1 N 21 

necessary parties—non-joinder, 

effect of O 34 R 1 N 19 

person claiming paramount title 

O 34 R I N 5 

persons interested in mortgage 
security to be parties to suit O 34 R 1 
prior mortgagee, if necessary 

O 34 R 1 Expln 

puisne mortgagee, if necessary 

O 34 R 1 Expln 

receiver in insolvency, whether 
necessary 0 34 R 1 N 14 
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Mortgage— Parties to su it on 

__ same person, whether can be plain¬ 
tiff and defendant O 34 R 1 N 20 

trustees executors or adminis¬ 
trators O 34 R 1 N 7 

PERSONAL DECREE AGAINST MORTGAGOR 

See also mortgage—sale 

iA redemption suit 0 34 R 8 A 

in suit for sale O 34 R 6 

PERSONAL LIABILITY OF MORTGAGOR 

See also mortgage—sale 
5 . . , for costs of mortgage suit O 34 R 5 N 26 

• ' : limitation for, enforcement of 

O 34 R 6 N 17 

mortgagee’s right, nature of— 
mortgagee whether can sue to set 

• aside alienation of non-mortgaged 
properties as fraudulent under 

T. P. Act, S. 53 O 34 R 6 N 23 


in suit 
O 34 R 7 N 


PRIOR AND PUISNE 

account, mode of taking, 
on mortgage 
adjudication of rights of puisne 
mortgagee in suit on prior mort¬ 
gage O 34 R 4 

parties to suit O 34 R 1 

puisne mortgagee—whether personal 
decree may be passed against 

O 34 R 6 N 14 


sale under decree on puisne mort¬ 
gage-payment of amount due 
to prior mortgagee O 34 R 13 

suit by first mortgagee—contents 
of decree for sale in such suit 

O 34 R 4 N 6 

suit on mortgage—costs—personal 
decree for, if may be passed 
against puisne mortgagee O 34 R 6 N 15 
suit on mortgage—splitting of claim 

O 2 R 2 N 21 


suit on puisne mortgage—power of 
court to direct sale free of the 
prior mortgage O 34 R 12 

property subject to prior mortgage— 

when court can direct sale of same O 34 R 12 

redemption 
decree for 

application for final decree 
—limitation O 34 R 8 N 8 

costs O 34 R 7 N 6 

debt, discharge of, on passing 
of final decree O 34 R 8 

decree, when nothing is found 
due to mortgagee—form and 
contents of O 34 R 9 

decree, where the mortgagee 

has been overpaid O 34 R 9 

extension of time for payment 
of mortgage money O 34 R 8 N 7 

final decree for foreclosure or 
sale in redemption suit O 34 R 8 N 6 
final decree for redemption 

whether mortgagor has to 
apply O 34 R 8 N 8 

final decree for redemption 

• - 0 when may be passed O 34 R 8 


Mortgage —Redemption 

final decree in—form and con¬ 
tents of O 34 R 8 

form and contents of O 34 R 7 

applicability of provision 
to suit by one co-mort¬ 
gagor for redemption 
against another co-mort¬ 
gagor who has redeemed 
the mortgaged property 

O 34 R 7 N 3 

interest 

right to, of mortgagee 

O 34 R 7 N 5 
subsequent interest O 34 R 7 N 8 
mode of taking accounts O 34 R 7 N 4 
mortgagor’s default in paying 
the decree amount within the 
time allowed—application for 
personal decree O 34 R 7 N 12 
mortgagor’s right to redeem till 
confirmation of sale or fore¬ 
closure O 34 R 8 Nn 4, 5 

only one preliminary decree 
to be passed O 34 R 7 N 3 

payment of mortgage money— 
time for O 34 R 7 N 9 

personal decree against mort¬ 
gagor O 34 R 8 A 

personal liability of mortgagor 
—enforcement of—on de¬ 
ficiency on sale under re¬ 
demption decree O 34 R 8 A 

preliminary and final decree 

O 34 R 7 N 12 
procedure after decree O 34 R 7 N 12 
separate suit 

for mesne profits whether 
maintainable, by mort¬ 
gagor after recovering 
property 0 34 R 9 N 3 

for over-payments whether 
maintainable O 34 R 9 N 3 

trespass by mortgagor before 
paying mortgage money 

O 34 R 7 N 17 
where mortgagee is overpaid O 34 R 9 
suit and not application is the 
remedy O 34 R 7 N 3 

suit for 

parties O 34 R 1 

value of, for purposes of juris¬ 
diction O 34 R 7 N 19 

who can redeem O 34 R 7 N 16 


SALE 

application of proceeds of O 34 R 13 
application of proceeds, mode of 

O 34 R 13 

attachment whether necessary 

O 34 R 5 N 20 

balance due on mortgage after sale 
—personal liability of mortgagor 
—decree for O 34 R 6 

co-mortgagee impleaded as defend¬ 
ant—direction in decree for pay¬ 
ment of sum to O 34 R 5 N 7 

costs of—whether recoverable from 
mortgagor personally O 34 R 5 N 26 
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Mortgage— Sale 

court, if can go behind preliminary 
decree O 34 R S N 8 

decree for—prior sale for arrears 
of revenue—adjustment of equities 

O 34 R 4 N 7 

decree on, for sale—decree direct¬ 
ing payment to co-mortgagee 
impleaded as defendant O 34 R 5 N 7 

decree on for money O 34 R 4 N 4 

decree on—direction to pay co-mort¬ 
gagee impleaded as defendant 

0 34 R 5 N 7 

distribution of sale proceeds O 34 R 13 
effect of sale in the mortgage de¬ 
cree O 34 R 5 N 19 

ex parte personal decree against 
mortgagor O 34 R 6 N 19 

expenses of sale O 34 R 13 

final decree—contents of O 34 R 5 

final decree, execution of—postpone¬ 
ment of sale to enable decree 
amount to be raised by transfer 
of mortgaged property whether 
permissible O 34 R 5 N 20 

final decree for sale passed—court 
if can thereafter issue injunction 
restraining mortgagor from re¬ 
ceiving income of property mort¬ 
gaged O 34 R 5 N 22 

final decree for sale 

form of O 34 R 5 N 7 

when can be passed O 34 R 5 N 4 
final decree in—execution of O 34 R 5 N 20 
final decree in suit O 34 R 5 

final decree—return of documents 
relating to property O 34 R 5 N 15 
final decree—sale of property under 

O 34 R 5 N 17 

impossibility of—power of court 
to adjust equities O 34 R 4 N 7 

injunction restraining mortgagor 
from receiving income of mort¬ 
gaged property O 34 R 5 N 22 

insolvency of mortgagor—pending 
suit—procedure O 34 R 6 N 16 

in suit for redemption • O 34 R 8 N 6 
interest, payment of, from proceeds 
of sale under decree O 34 R 13 

joint decree-holders O 34 R 5 N 30 

mortgage decree—construction of 

O 34 R 5 N 23 

mortgagee's right to proceed against 
non-mortgaged properties in exe¬ 
cution O 34 R 6 N 3 

mortgagor’s rights before confirma¬ 
tion of sale O 34 R 5 N 13 

notice to judgment-debtor, if neces¬ 
sary before passing final decree 

O 34 R 5 N 11 

of mortgaged property—without 
bringing suit for sale—consent 
decree for money O 34 R 14 N 14 

onlv one final decree to be passed 

O 34 R 5 N 6 


{ Mortgage— Sale 

order in which properties should 
be sold O 34 R 4 TT 10 

power of court to adjust equi¬ 
ties O 34 R 4 N 10 

payment of balance to persons' 
interested in the property sold O 34 R 13 
payment into court O 34 R 5 N 14 

proceedings for—nature of proceed¬ 
ings O 34 R 6 N 22- 

personal decree against mortgagor 
absence of prayer is no ground 

for refusing O 34 R 6 N 3 

against mortgagor when may 
be passed O 34 R 6 

amount for which personal de¬ 
cree may be passed 

O 34 R 6 Nn 11, 12, 13 

application for—doctrine of Its 
pendens whether applies 

O 34 R 6 N 23 

application for such decree 
whether necessary O 34 R 6 N 3 
assignment of mortgage decree 
includes the personal decree 

O 34 R 6 N 23 

circumstances and conditions 
for the passing of O 34 R 6 N 3 
conditions and circumstances 
under which such decree can 
be passed—deficiency on sale 
under mortgage O 34 R 6 N 10 
court to which application for 
decree must be made O 34 R 6 N 23 
execution of personal decree 

O 34 R 6 N 20 

if may be passed where he has 
been adjudicated insolvent 
pending suit O 34 R 6 N 16- 

limitation for application for 

O 34 R 6 N 17 

notice to mortgagor—whether 
necessary O 34 R 6 N 19 

personal liability of mortgagor 
—mortgagee’s right to attach 
non-mortgaged properties be¬ 
fore date fixed for payment 
of mortgage money O 34 R 6 N 9 
personal liability, a question of 
construction of document 

O 34 R 6 N 5 
person not mortgagor O 34 R 6 N 6 

provisions as to instalment 
decrees whether applicable 

O 34 R 6 N 23 

stage at which decree is to be 
passed in the suit for sale 

O 34 R 6 N 3 

succession certificate whether 
necessary for passing decree 
in favour of mortgagee’s 
heirs O 34 R 6 N 18 

when may be passed 

O 34 R 6 Nn 12, 13 
whether barred by res judicata 
by decision at time of 
original decree for sale 

0 34R6N3 
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Mortgage — Sale —Personal decree against mort¬ 
gagor 

whether must be separately 

. ; passed O 34 R 6 N 3 

personal decree against whom may 
be passed 

heirs of mortgagor O 34 R 6 N 7 
puisne mortgagee O 34 R 6 N 14 
purchaser from mortgagor 

O 34 R 6 N 4 

personal liability of mortgagor 

O 34 R 10 N 8 

how to be enforced, where he 
becomes insolvent pending 
suit O 34 R 6 N 16 

power of court to adjust equities 

O 34 R 4 N 10 

power of court to sell non-mort- 
gaged properties under decrees 

O 34 R 5 N 20 

power of court under T. P. Act, 

S. 57 not affected O 34 R 13 

preliminary and final decree—appli¬ 
cation for final decree if and 
when necessary O 34 R 5 N 10 

preliminary decree for sale, con¬ 
tents of O 34 R 4 

proceedings for final decree—nature 
of O 34 R 5 N 29 

property subject to prior mortgage 
—sale free of the prior mortgage 
—power of court O 34 R 12 

provision by court for sale free of 
encumbrance O 34 Rr 12, 13 

right of mortgagee to charge on 
surplus in proceeds on sale of 
mortgaged property for arrears 
of revenue or rent O 34 R 15 N 13 
subsequent mortgagees, adjudica¬ 
tion of rights of, in same suit O 34 R 4 
succession certificate—production of 

O 34 R 4 N 13 

suit for 

costs O 34 R 4 N 12 

decree on award O 34 R 5 N 5 

parties O 34 R 1 

power to decree foreclosure O 34 R 4 
sale of mortgaged property— 
right of mortgagee to bring 
mortgaged properties to sale 
otherwise than by instituting 
a suit for sale O 24 R 14 

who may sue for sale O 34 R 4 N 3 
SUB-MORTGAGE 

sub-mortgagee whether necessary 
party to suit relating to mortgage 

O 34 R 1 N 9 

suits by or against sub-mortgagee 
—accounts in O 34 R 2 N 14 

suit for merely accounts—whether 
maintainable by mortgagor 0 34 R 7 N 3 
suit—personal decree for balance due 
on mortgage after sale O 34 R 6 

SUIT ON 

amount due to mortgagee, meaning 
of O 34 R 2 \ r n 6 to 13 

appointment of receiver —See 
RECEIVER 

. attachment before judgment whether 

permitted O 38 R 5 N 3 


Mortgage— Suit on 

compromise of O 23 R 3 N 4 

cross-claims and cross-decrees O 21 R 20 
frame of—splitting of claim O 2 R 2 N 10 
frame of—whole claim to be in¬ 
cluded O 2 R 1 N 3 

interest O 34 R 11 

mortgage money—how to be com¬ 
puted O 34 R 7 N 4 

procedure, general principles of 

O 34 R 1 N 1 

priority between purchaser under 
rent decree and purchaser under 
mortgage decree O 34 R 15 N 7 

splitting of relief O 2 R 2 N 18 

usufructuary mortgage—mortgagee, 

if can sue for sale O 34 R 4 N 3 
whether usufructuary mortgage is 
immovable property for execution 

O 21 R 89 N 8 

Movable property 

ATTACHMENT 

liable to S 60 (1) 

not in judgment-debtor’s possession 

O 21 R 12; O 21 R 46 
in possession of judgmejit-debtor, 
mode of O 21 R 43 

share of judgment-debtor in mov¬ 
able property, procedure O 21 R 47 
decree for delivery of, to state amount 
to be paid in alternative O 20 R 10 

decree for partition of O 20 R 18 (2) 

decree for specific movables—execution 

defined S 2 (13) 

delivery of, order for O 39 R 10 

deposit in court of, order for O 39 R 10 
growing crops included S 2 (13) Notes 

impounding of, pending appeal to Privy 
. Council O 45 R 13 (2) (a) 

interim sale of, where subject to speedy 

. deca y . O 39 R 6 

minor, receipt of movable property on 
behalf of O 32 R 6 

mortgage of—suit to enforce mort¬ 
gage-procedure O 34 R 2 N 20 

place of suing S 16 (f) 

SALE OF 

in execution O 21 Rr 74-81 

under attachment O 21 R 43 

when subject to speedy decay O 21 R 43 

seizure of, in dwelling house S 62 

suit to recover—place of suing S 16 (/) 

suit for compensation for wrong—place 
of suing 5 l 9 

Multifariousness 

no ground for reversing decree in 
appeal s 99 

Municipalities 

suit against S 80 N 7 

Mutawalli 

whether may sue as pauper O 33 R 1 N 13 
Mutt 

See trust 


Native States 


N 


courts of, execution of decrees, passed 
bv 


S 44 
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Native States 

execution of decree passed by British 
Court in S 43 

i • • . 

Negotiable Instrument 

ATTACHMENT OF S 60 (1) ; O 21 R 51 

debt not secured by O 21 R 46 (1) (a) 
mode of O 21 R 51 

courts to which summary procedure on, 
applies O 37 R 1 

deposit in court O 37 R 1 

endorsement of—decree for—execution 

0 21 R 34 

lost instrument, suit on O 7 R 16 

meaning of O 37 R 2 N 9 

sale of, in execution O 21 R 76 


Next friend 


sun WITHOUT 


SUIT 

on lost instrument 
parties to 

SUMMARY SUIT 

contents of plaint in 
courts empowered to try 
defence 


O 7 R 16 
O 1 R 10 N 22 
O 37 
O 37 R 2 
O 37 R 1 
O 37 R 3 


defendant cannot defend without 
prior leave O 37 R 2 (2) 

form of summons in O 37 R 2 

institution of, manner of O 37 R 2 

leave to defend 

application for—limitation 

O 37 R 2 N 7 
conditional leave O 37 R 3 N 3 

failure to obtain leave O 37 R 2 N 5 

when to be given O 37 R 3 

limitation O 37 R 2 N 4 

ordinary suits also may be filed 

O 37 R 1 N 2 

power to order negotiable instru¬ 
ment to be deposited with officer 
of court O 37 R 5 

power to set aside decree—and re¬ 
hear suit O 37 R 4 

procedure in O 37 R 7 

recovery of costs of noting non- 
acceptance of dishonoured bill or 
note O 37 R 6 

transfer of—in execution O 21 R 80 

Next friend 

agreement by _ u K / 

appointment of—new application^ for^ ^ ^ 

compromise by O 32 R 7 

consent by—effect S 147 

minor to sue by > O 32 K 1 

not to receive property without leave 
of court O 32 R 6 

notice to, when minor elects to proceed 

with suit in his own name O 32 R 12 (5) 
pleader, liability of, for costs, in suit 

for minor without O 32 R 2 (1) 

removal of S t? q 

retirement of O 32 R 8 

SECURITY 

for costs, retiring next friend to give 

O 32 R 8 (1) 

when next friend required to give 

O 32 R 6 (2) 

stay of proceeding—on retirement, re¬ 
moval or death of O 32 R 10 (1) 


notice of application 
plaint off file 
procedure 
WHO CAN ACT AS 

defendant cannot 


for taking 

O 32 R 2 (2) 
O 32 R 2 
O 32 R4 
O 32 R 4 


Non-appearance 

neither party appearing O 9 R 3 

of defendant O 9 R 6 

sufficient cause shown 0 9 R 7 

of one or more of several defend¬ 
ants O 9 R 11 

of parties O 9 

at' adjourned hearing O 17 R 2 

of plaintiff 0 9 R 8 

of one or more of several plain¬ 
tiffs 0 9 R 10 

Non-joinder 

See also misjoinder of causes of 
ACTION—PARTIES O 1 R 9 

irregularity not to defeat suit O 1 R 13 

objection as to O 1 R 13 

North-West Frontier Provinces Judicial 
; Commissioner’s Court 

evidence—mode of taking in 

O 18 R 5 N 1; O 18 R 6 N 1 

Notice 

allegation of, in pleadings O 6 R 11 

before arrest—issue of O 21 R 37 

before granting injunction O 39 R 3 

by collector, to decree-holder, in certain 
cases Sch III P 3 

for recording payment to decree-holder 
out of court O 21 R 2 (2) 

in lieu of warrant of arrest O 21 R 37 

in representative suit O 1 R 8 (1) 

of admission of a case O 12 R 1 

of admission of opponent’s case O 12 R 1 
of appeal O 41 Rr 13—15 

contents of O 41 R 15 

may be served by appellate court 

O 41 R 14 

to court passing decree appealed 
from O 41 R 13 

to lower court O 41 R 13 (1) 

of application 

for appointment of guardian for 
minor O 32 R 3 (4) 

for order for detention, preservation, 
or inspection of subject-matter of 
suit O 39 R 8- 

to file an agreement to refer to 
arbitration Sch II P 17 (3) 

of appointment of guardian of minor O 32 R 3 
of deposit by defendant O 24 R 2 

of execution against legal representa¬ 
tive O 21 R 22 (1) (b) 

of execution by transferee of decree 

O 21 R 16 

of execution more than one year after 
date of decree O 21 R 22 (1) (a) 

of execution—procedure after issue O 21 R 23 
of execution—required in certain cases 

O 21 R 22 

of filing of award made under an order . 
of reference Sch II P 20 
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Notice 

OF HEARING 

as to pauperism • • O 33 R 6 

of appeal O 41 R 14 

of interim sale or detention, etc, of 
property O 39 R 8 

of payment into court O 24 R 2 

of payment of decree amounts into court 

O 21 R 1 

of application for setting aside dismissal 
for default O 9 R 9 

of application setting aside ex parte de¬ 
cree . .. O 9 R 14 

service of O 48 R 2 

to accompany summons in suit against 

firm O 30 R 5 

TO ADMIT 

documents S 30 (a) ; O 12 R 2 

facts O 12 R 4 

form of O 12 Rr 3, 5 

to appoint new arbitrator Sch II P 5 

to attach decree O 21 R 53 (1) (b) 

to be in writing S 142 

to defendant of adjourned hearing 

O 9 R 6 (1) (c) 
to Government, of suit against it S 80 

to judgment-debtor, prohibiting him 
from transferring his share in mova¬ 
bles 0 21 R 47 

to legal representative, before executing 
decree against him 0 21 R 22 

TO NEXT FRIEND 

of application to have plaint taken 
off file in suit filed without next 
friend O 32 R 2 (2) 

when minor elects to proceed with 
suit O 32 R 12 (5) 

TO OPPOSITE PARTY 

before issuing injunction • O 39 R 3 
of application for review O 47 R 4 (2) (a) 
to appoint new umpire Sch II P 5 

to parties—of date of judgment O 20 R 1 

to partners, of process O 30 R 5 

TO produce documents O 11 R 16; O 12 R 8 

costs of O 12 R 9 

for inspection O 11 Rr 15, 16 

form of O 11 R 16, O 12 R 8 

to public officer, of suit against him S 80 
to purdanashin lady, to withdraw, at 
seizure of property in a dwelling house 
„ S 62 (3) 

to Secretary of State, of suit against him S 80 
to set aside decree O 9 R 14 

to show cause against execution in cer¬ 
tain cases O 21 R 22 

to surety, before enforcing liability S 145 Prov 
Nuisance 

private S 91 N 2 

PUBLIC S 91 

acts offending particular class of 
persons is not S 91 N 2 

constructive S 91 N 2 

meaning of S 91 N 2 

obstruction to public highway S 91 Nn 2, 3 

proceedings in respect of, in Eng¬ 
land ^ S 91 N 4 

relator’s name, purpose of inserting 

S 91 N 4 

remedies as to S 91 N 5 


Nuisance— Public 


right of suit, independent of S. 91 S 91 N 9* 
suit by private person S 91 N 1 

suit in respect of—claim for special 
damages S 91 N & 

suit in respect of—consent of 

Advocate-General S 91 

suit in respect of, relators need not 
have personal interest S 91 N 4 

suit in respect of— 

sanction—plea as to S 91 N 4 

storage of inflammable mate¬ 


rial 

waterways—pollution of 
suit for declaration about nuisance 
suit for injunction 
suit in respect of 
special damage 


S 

S 

S 

S 


N 2 
N 2 


91 
91 
91 N 6 . 
91 N 7 


Ss 91, 93- 
S 91 N 1 


Oath 


AGREEMENT to take 

effect O 23 R 3 N 10' 

suit by or against minor—agreement 
by next friend or guardian to 
take oath, whether amounts to 

compromise O 32 R 7 N 10' 

by whom to be administered S 139- 

Office 

RELIGIOUS 

fees appurtenant to—suit for S 9 Nn 35 , 38: 
fees attached to—suit for S 9 N 38 

fees not attached to—suit for S 9 N 38: 

secular—suit for S 9 N 35 

suit for—if of civil nature S 9 N 35- 

Officer 

arrest, judicial officer, when exempt 

from 5 135(1) 

Chartered High Court—appointment of 
officers of Qj ^ q g ; 

in charge of court sale not to bid or 

u V u,. ^ O 21 R 73- 

who are public officers S 2 (17) 

Officer of Court 

amendment of memorandum of appeal 
to be signed by . O 41 R 3 (3) 

costs incurred by, as guardian ad litem 

t . O 32 R 4 (4> 

court may appoint, as guardian ad litem 

, , O 32 R 4 (4) 

delegation to, of judicial, quasi-judicial, 

and non-official duties S 128 (2) (i) 

execution of documents by, on failure of 
judgment-debtor O 21 R 34 

registration of documents by O 21 R 34 ( 6 ) 
registry by, of appeal on admission O 41 R 9 

Officer of the regular corps 
not public officer 
Official Assignee 

insolvency of plaintiff O 2^ R 8 (2) 

security for costs by, on plaintiff’s in¬ 
official Liquidator O 22 R 8 

discovery—order for O 11 R 13 N 22 

if can sue as pauper O 33 R 1 N 12 

if can sue on behalf of company O 29 R 1 N 6 
Official Trustee 

is an officer S 2 (17) Notes 


S 2 (17) N 
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Old Codes 


references to 


S 158 


Onus 

party need not plead any fact as to 
which onus lies on other side O 6 R 13 
several issues 0 18 R 3 

Opinion 

affidavit as to 


Order 

amendment of 

Orders 


O 19 R 3 


S 152 


APPEAL FROM S 104; 0 43 R 1 

cross-objections in O 41 R 22 N 8 

forum S 106 

procedure in S 108; O 43 R 2 

security for costs whether can be 
required O 41 R 10 N 2 

APPEALABILITY OF S 104 N 19 

principles of L P Cl 15 N 2 

appealable orders S 104; O 43 R 1 

instances of O 43 R 1 

appealable to Privy Council S 109 

by Presidency Small Cause Courts 
Judge, modifying award—is not de¬ 
cree passed on award Sch II P 12 N 8 
•defined S 2 (14) 

error, defect or irregularity in, when 
can be questioned S 105 N 5 

•error in order, may be ground of objec¬ 
tion in appeal from final decree S 105 
■execution of O 21 

•execution of orders, provisions relating 

to S 36 

execution of—rules relating to S 36 

filing agreement to refer, is appealable 

Sch II P 17 N 15 

filing or refusing to file award without 
intervention of court, if appealable S 104 N 15 
for affidavit of documents O 11 R 12 

for attachment for contempt—appeal- 
ability of S 104 N 18 

for discovery of documents—non-com¬ 
pliance of O 11 R 21 

for dismissal for default, is not a 
decree S 2 (2) (6) 

for further security or payment in 
Privy Council Appeal O 45 Rr 10, 14 

for impounding documents, O 13 R 8 

for inspection of documents O 11 R 18 

for issue of commission O 26 R 2 

for producing documents O 11 R 14 

granting review—appealability of S 105 N 11 

IN EXECUTION 

appeal from O 41 R 8 

by collector, is decree Sch III P 6 

of P, C. decree—appeal from O 45 R 16 

INTERLOCUTORY ORDERS 

appealability of S 104 N 4 

allowing party to draw money paid 

into court pending decision O 39 R 7 N 6 
costs awarded by set-off O 21 R 19 N 4 

order for deposit for money or 
other thing in court pending deci¬ 
sion of suit O 39 R 10 


Orders— Interlocutory order 

order for detention, preservation, 
inspection, etc. of subject-matter 
of suit O 39 R 7 

order for immediate possession of 

suit land O 39 R 9 

order for inspection, etc. of suit 
property by parties—appeal O 39 R 7 N 7 
order for inspection of suit property 
by parties—application for, when 
to be made O 39 R 8 

order for interim sale, application 
for, when to be made O 39 R 8 

order for inventory of suit pro¬ 
perty O 39 R 7 N 4 

power to order interim sale O 39 R 6 

right to question in appeal from 
final decree—order allowing appli¬ 
cation to sue in forma pauperis 
whether may be questioned in 
appeal from suit O 33 R 7 N 10 

imposing fine—examples of S 104 N 18 

in appeal under S. 104—review, whether 
lies S 104 N 9 

meaning of S 2 (14) 

modifying or correcting award, is 
appealable S 104 (1) Cl (a) 

non-appealable orders S 104 N 4 

not affecting the decision of the case— 
examples of _ S 105 N 6 

not appealed against—if can be ques¬ 
tioned in appeal from decree S 105 N 2 

OF REFERENCE TO ARBITRATION Sch II P 3 

to provide for difference of opinion 

Sch II P 4 

of remand in appeal S 105 

on award stated in form of special 
case is appealable 

S 104 (1) C! ( b ) ; Sch II P 11 N 2 
overruling objections to award 
whether appealable Sch II P 15 N 14 

refusing arrest under O. 39, R. 2— 
appealability of S 104 N 18 

refusing attachment—appealability of 

S 104 N 18 

refusing imposition of fine—appeal- 
ability of S 104 N 18 

REFUSING TO REMIT AWARD FOR RE-CON¬ 
SIDERATION IS NOT 

appealable Sch II P 14 N 9 

revisable Sch II P 14 N 10 

refusing to set aside award not re¬ 
visable Sch II P 15 N 15 

refusing to stay, owing to agreement to 

refer, is appealable S 104 (1) Cl ( e ) 

rejecting memo, of appeal, whether de¬ 
cree S 2 (2) N 13 

rejecting plaint, whether decree S 2 (2) N 13 

REMITTING AWARD FOR RECONSIDERATION 

not appealable Sch II P 14 N 9 

not revisable Sch II P 14 N 10 

returning plaint to be presented to the 
proper court O 7 R 10 

revoking reference to arbitration, on 
agreement to refer, not appealable 

Sch II P 17 N 15 
second appeal, none from orders S 104 

service—mode of O 48 R 2 



General Index 


3601 


Order 

SETTING ASIDE AWARD 

for misconduct, etc. if and when 
revisable Sch II P 15 N 15 

when appeal lies S 104 (1) Cl (a) 

staying suit, owing to agreement to 
refer, is appealable S 104 (1) Cl ( e ) 

superseding arbitration—appeal, whether 
lies from S 104 N 10 

superseding arbitration when award is 
not made in time whether appeal- 
able Sch II P 8 N 6 

to answer further interrogatories O 11 R 11 
to be in writing S 142 

under appeal—compliance with, whether 
bar to appeal S 105 N 7 

under S. 47 (execution proceedings) is 
a decree S 2 (2) 

under S. 95—appealability of S 104 N 17 
under S. 144 (restitution) is a decree S 2 (2) 

Original decree 

appeal from S 96 

Orissa Tenancy Act 

decree under—execution of—application 

for—form and contents of O 21 R 11 N 2 A 

Oudh Chief Court 

evidence—mode of taking O 18 R 5 N 1 

Oudh Laws Act 

S. 19—case under—evidence, notes of 
—interpretation of, to witness O 18 R 6 N 1 

Oudh Rent Act 

decree under—execution of—application 
for—form and contents of O 21 R 11 N 2 A 
execution—money decree—execution by 
ejectment of tenant O 21 R 30 N 7 

proceedings under—set off—claim of 

O 8 R 6 N 12 

Panchayatdar 

exemption from coercive provisions ap¬ 
plicable to witnesses O 16 R 10 N 4 

Pardanashin lady 

application by, for leave to sue in forma 
pauperis —presentation in person whe¬ 
ther necessary 0 33 R 3 Nn 3, 4 

arrest of, in execution of civil process in 
certain cases S 132 

arrest of person in a room in occupation 
of S 55 | 

commission, examination on O 26 R 1 

delivery of possession, when property in ^ j 
occupation of 0 21 R 35 I 

examination of, not to be in open court 

Ss 132, 133 

exemption from personal appearance in 

court S 132; O 26 R 1 N 3 

process—service of. on O 5 R 12 N 3 

seizure of property, where room is in 

occupation of 62 (2) 

Parties 

ADDITION OK . O 1 R 10 

addition, altering nature oi suit 

O 1 R 10 N 29 

addition introducing new cause of 

action . O 1 R 10 N 28 

amendment ot plaint, on O 1 R 10 

appeal S 107 N 16; O 1 R 10 N 11 

C.P.C.—451 


Parties —addition of 

application by party, if necessary 

O 1 R 10N 12 

consent of added parties O 1 R 10 N 38 

defendant newly added service of 

summons and plaint on, O 1 R 10 (4) 
limitation against O 1 R 10 (5) 

when added, plaint to be amend¬ 
ed, 0 1 R 10 (4) 

due to devolution of interest, pending 
suit O 22 R 10 N 19 

effect of O 1 R 10 N 12 

improper addition 0 1 R 10 N 31 

limitation 0 1 R 10 N 41 

or substitution or striking out of 
parties O 1 R 10 

person claiming adversely to both 

plaintiff and defendant 0 1 R 10 N 27 
plaintiff, no person to be added as, 

without his consent, O 1 R 12 (3) 

(in) representative suit O 1 R 8 N 18 

respondent O 41 R 20 

second appeal O 1 R 10 N 11 • 

O 41 R 20 N 12 

stage at which parties may be added 

0 1 R 10 N 32 

unnecessary parties 0 2 R 3 N 15 

administrator 

joinder of O 31 R 2 

APPEAL 

See also appeal 

common ground, and reversal of 
decree in appeal O 41 R 4 

decree against several plaintiffs or 
defendants—right of one to appeal 
against whole decree 0 41 R 4 

non-joinder of necessary party-_ 

°ff cct O 41 R 1 N 2 

parties to O 1 Gen. N 1; O. 1 R 1 N 10 

ARBITRATION, REFERENCE TO 

agreement to refer must be by all 

P r rtl ? S f . - II P I N 7 

application for order of reference 

interested, meaning of, within Sch H** 11 P 1 

Sch II P 1 N 7 

COMPROMISE OR CONSENT 

compromise decree—parties to com¬ 
promise O 23 R 3 M ?n 

consent on behalf of, under disability S 147 

CONDUCT OF SUIT 

power of court OlRll 

CONSTRUCTIVE PARTIES 1 

who are, ~ 

contract ^ 

joinder of parties liable on same 
contract ame Q 

COURT, POWER OF K ° 

to give judgment for or against one 
or more parties L n , D . 

to order separate trials n 1 R ? w 7 

DEATH OF 1 

abatement of suit q 2 ? r 2 ? 

af effect Caring and bcforc (iecr ee_ 


O 22 R 6 


before hearing of case—power of 

court to pass judgment 0 20 R 1 N 3 
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Parties —death of 

death after preliminary decree in 
mortgage suit—legal representa¬ 
tives, impleadment of O 34 R 3 N 7 

effect 0 22 

right to sue, survival of, in personal 
actions 0 22 R 1 N 5 

suit or appeal against 0 1 R 10 N 40; 

O 22 R 1 N 19 

survival of right to sue in suit to 
establish right to personal office 

. . , 0 22 R 1 N 6 

when right to sue survives 0 22 R 1 N 4 

DEFENDANT 

addition of parties as—limitation, O 1 R 10 
appearance by one, for others, 0 1 R 12 
as pauper O 33 R 1 N 9 

examination of, on commission O 26 R 4 N 4 
ex parte decree setting aside in fav¬ 
our of one—when setting aside 
operates in favour of all 0 9 R 13 N 23 

if can be compelled to give security 
for costs O 25 R 1 N 13 

joinder of 0lR3;01R6 

contract, defendants liable on same, 0 1 R 6 
contribution, suit for O 1 R 3 N 9 

defendants need not all be inter¬ 
ested in all reliefs O 1 R 5 

Hindu reversioner, suit by, to 
set aside alienation by widow 

O 1 R3N9 

power of court to order sepa¬ 
rate trials O 1 R 3 N 13 

revenue sale, suit to set aside— 

01R3 N9 

same hundi, persons liable on 

O1R6N1 

same promissory note, persons 
liable on O 1 R 6 Nn 1, 2 

same defendants residing outside 
jurisdiction O 1 R 3 N 4 

when plaintiff in doubt from 
whom redress is to be sought O 1 R 7 

joint defendants, court may give 
judgment against one or more of, 

0 1 R 4 (b) 

joint tortfeasors O 1 R3N8 

one may appear for others O 1 R 12 

reliefs claimed, all defendants need 
not be interested in all, 0 1 R 5 

right of, to apply for execution of 
decree in partition suit O 21 R 10 N 2 
same contract, persons liable or. 

O 1 R6Nn 1,2 
who may be joined as 01 R3 

discovery 

against whom may be ordered 

O 11 R 13 Nn 13, 21 
impleadment of, party for purpose 

of getting O 11 R 1 N 13 

EXAMINATION OF O 10 

commissioner, O 26 R 16 (a) 

evidence, refusal to give, when 
•' required by court O 16 R 20 

at first hearing O 10 R 2 

by court—with reference to alle¬ 
gations in pleadings O 10 R I 

rule as to substance of examina¬ 
tion being written O 10 R 3 


Parties— examination of - r- t 

applicablility of — to . High 
• _ court • * O 49 R 3 

inability of pleader to answer ques¬ 
tions—consequence of O 10 R 4 

interrogatories, O 11 R 11 N 4 

oral examination of party or com¬ 
panion of party O 10 R 2 

• in order to frame issues O 14 R 1 (5) 

party, summoned as a witness—pro¬ 
cedure O 16 R 21 

party summoning of as witness 

O 16R1 N4 

refusal of party to answer question 
at examination at first hearing of " 
suit—effect of O 10 R 4 

witness 

rules as to, to apply to parties O 16 R 21 

failure of to produce evidence O 17 R 3 

decision on—remedy of aggrieved 
person O 17 R 3 N 7 

order on, is appealable or reviewable 
but not revisable 0 17R3N-7 

to perform necessary acts O 17 R3 

firm, suit by or against 

partnership suit O 1 R 10 N 15 

who are necessary parties O 30 R 1 N 1 
insolvency of t •-.» 

insolvent plaintiff and continuance 
of suit by official assignee O 22 R 8 

insolvent, suit against—official assig¬ 
nee—if necessary party O 1 R 10 N 27 

interpleader suit O 35 R 4 

intervenor 4 

suit between lessor and lessee O 1 R 10 N 18 

joinder of 0 1 Gen. N 1 

caste, suit on behalf of members of 

01R8N3 

community, suit on behalf of O 1 R 8 N 3 
fluctuating body of persons—suit on . 

behalf of O 1 R 8N3 

inhabitants of town or village, suit 
on behalf of 01 R 8 N 3 

misjoinder and non-joinder (0 1) OIR 1 
misjoinder, effect of O 1R9 

misjoinder; meaning of O 1 R 9 N 3 

necessary and proper parties, non¬ 
joinder of—effect O 1 R 9 N 5 

non-joinder—effect of . O 1 Rr 9,10 

objection as to non-joinder or mis¬ 
joinder O 1 R 13 

parties whose presence before 
court is necessary for complete 
adjudication of matters in con¬ 
troversy O 1 R 10 

parties who ought to have been 
joined as parties O 1 R 10 

persons suing or defending on 
behalf of all having same interest O 1 R 8 

plaintiff O 1 RT 

power of court to order separate 
trials 01R2N 1; O 1 R 3 N 13 

public right, suit to establish or nega¬ 
tive O 1 R 8 N 7 

public—suit on behalf of O 1 R 8 N 3 

representative suit O 1 R 8 
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Parties —toinder of 




representative suit for damages O 1 R 8 N 9 
suit by a member of community, on 
his own behalf to enforce common 
right 0 1 R 8 N 6 

trust property, alienation of—suit 
to set aside 01R8N8 

unnecessary parties—joinder of— 
costs of such parties O 1 R 10 N 14 

JOINT PARTIES 

judgment for or against 0 1 R 4 

LEGAL REPRESENTATIVES ’ * 

of defendant, when to be brought on 
record O 22 R 4 

plaintiff, when to be brought on 
record O 22 R 3 

misdescription O 1 R 10 N 37 

MIS-JOINDER 

if ground for reversal —See appeal 
mortgage suit ... O 34 R 1 N 21 

negotiable instrument, 

joinder of parties liable on same 
negotiable instrument O 1 R 6 

suit on O 1 R 10 N 23 

NECESSARY AND PROPER PARTIES 

application to set aside execution 
sale on ground of judgment- 
debtor’s want of title O 21 R 91 N 4 
attachment, suit to set aside—who 
should be joined . O 1 R 10 N 27 

benamidar 

suit by or against O 1 R 10 N 27 

suit relating to mortgage O 34 R 1 N 8 
beneficiaries 

not necessary parties to suit con¬ 
cerning property vested in 
trustees, executors or admini¬ 
strators O 31 R 

execution proceedings—trans¬ 
feree of mortgagee’s interest 
after final decree whether 
necessary party to the execu¬ 
tion proceedings O 34 R 5 N 20 

executors, joinder of O 31 R 2 

firm—suit by or against O 30 R 1 N 1 

foreclosure, suit for, and parties O 34 R 1 
government when necessary party 

O 1 R 10 N 25 

Hindu joint family suit on mortgage 

O 34 R 1 N 12 

Hindu reversioner suit by, to set 
aside sale by widow O 1 R 10 N 27 

Mahomedan co-heirs, mortgage suit 

0 34R 1 N 11 

meaning of O 1 R 9 N 5; O 1 R 10 N 13 
mortgage I 

parties to suits on, O 34 R 1 j 

mortgage suit—effect of non-joinder 

0 34 R 1 N 19 

parties who ought to have been 

joined O 1 R 10 N 13 

parties whose presence necessary 
before the court, meaning of 

O 1 R 10 N 14 

possession, suit for—assignee f'ctid- 
dente life, if necessary party O 1 R 10 N 18 
pre-emption suit O 1 R 10 N 17 

prior mortgagees, when necessary 
parties O 34 R 1 Expln 


Parties— necessary and proper parties ... 

• • proceeding for setting aside execu¬ 
tion sale 0 21R92N4 

redemption, parties to suit for, O 34 R 1 
registration, suit to obtain O 1 R 10 N 27 

rent sale—suit to set aside O 1 R 10 N 27 

sale of mortgaged property, parties 
to suit for O 34 R 2 

specific performance, suit for O 1 R 10 N 24 

suit against joint tortfeasors O 1 R 10 N 21 

suit by or against joint promisees 

O 1R10N 19 

suit concerning property vested in 
trustee—beneficiary may be joined 
but not necessary party O 31 R 1 

suit for ejectment—sub-tenant O 1 R 10 N 18 
suit for possession of property 
attached under Cr P C—Govern¬ 
ment if necessary party O 1 R 10 N 18 
suit for rent O 1R10N 20 

suit under S 92 —See trust 
trustee, executor or administrator 
—suit concerning property vested 
in—beneficiary not a necessary 

part * ‘ O 31 R I 

trustees, joinder of O 41 T? ? 

non-joinder U 31 R 2 

of defendant, objection as to, when 
to be taken, O 1 R 13 

numerous parties having same interest 

objection as to mis-joinder or non -° 1R8 
joinder 

waiver of 

when to he taken S* * £ 

parties not being at issue ^ i R 13 

disposal of suit at first hearing o 1 q P , 

some not being at issue with each b K 1 

other-procedure-judgment may 

be pronounced immediately 
. between such parties n 1KT> ~ 

parties ranged on same side 

co-defendants—issues between O 14 R i m t 
right to examine co-defendants O 7 fi S J $ ? 
“parties to suit” within S 47 * R 4 C N 1 

execution questions in, between S 47 

parties to suit n 

Government and parties to suit in b 47 
proceedings for payment of court- 
fee to Government in pauper suit O 33 R 13 
Government application by, for mv 
inent of court-fees in pauper suit 
questions in dispute between 
Go\ eminent and any party to suit 
arc questions arising between par. 

no ,v tlcs to the su,t within S 47 P 031P n 
partition suit i r> J ” 

party meaning of u ] R 10 N 16 

Dcson carrying on business i„ name 01N2 
other than bis own ^ 

plaintiff 0 30 R 10 

co-trustees, suit bv O 1 R 7 • i n 2 £ 2 
creditor’s suit to iet aside aKonatfoi R 1 N 7 

examination of, on commilshin ’’026 R 4 K* 
having different causes of action If 
can join in same suit O 1 R ] • o 1 P i m t 
having different interests ’ ° q j 1 ,^ 1 

O 1R1N3 ; 
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Parties— plaintiff 

joint executors, suit by 01R1;01R1N7 
joinder of common question of law 
or fact O 1 R 1; 0 1 R 1 N 6 

joint owners of property—suit by— 

01R1N7 

joint promisees, suit by O 1 R 1 N 7 

persons entitled to relief in alter¬ 
native O 1 R 1 N 9 

persons entitled to relief severally 

01 R1N8 

poverty of—as ground of security 

for costs O 25 R 1 N 7 

power of court to order separate 
trials where several persons join¬ 
ed as plaintiff O 1 R 2 N 1 

residents out of British India—secu¬ 
rity for costs, demand of O 25 R 1 

resident in foreign territory, 0 26 R 5 N 2 
suit by members of Hindu joint 
family to recover family property 

0 1 R 1 N 7 

suit for removal of trustee of reli¬ 
gious endowment 0 1 R 1 N 7 

who may be joined as 0 1 R 1 

woman—as plaintiff—security for 
costs—power of court to require 0 25 R 1 

PRESENCE OR ABSENCE 

absence of parties—power of com¬ 
missioner to proceed in O 26 R 18 

adjourned hearing, procedure where 
parties failed to appear at, O 17 R 2 

appearance O 3 R 1 

before commissioner 0 26 R 18 

in Allahabad and Oudh, when 
sufficient O 17 R 2 N 5 

of one of several plaintiffs or 

defendants for others, O 1 R 12 

of one on behalf of others O 1 R 12 
of parties O 9 

some of them alone—procedure 

O 9 Rr 10, 11 

on day fixed for defendant to 
appear and answer O 9 R 1 

collector, attendance of, before Sch III P 13 
commissioner, appearance of parties 

before, O 26 R 18 (1) 

consequence of non-appearance O 9 

failure of party to appear before 
commissioner—power of court to 
proceed under O 17 R 2 0 26 R 18 

failure to appeal 

decision on—if operates as res 
judicata 0 17 R 3 N 7 

distinction between O 17 Rr 2 
and 3 O 17 R 3 N 3 

on day fixed O 17 R 2 

on day fixed, relation between 
0 9 and O 17 R 2 O 17 R 2 N 1 

order on, whether appealable 
and revisablc O 17 R 2 N 9 

parties to appear on the day fixed in 

summons O 9 R 1 

personal appearance by 

company—power of court to require 
appearance of officer of company 
in suit by or against O 29 R 3 

failure to appear personally despite 
court’s order—dismissal of suit, 
for O 10 R 4 


Parties —personal appearance by “ l> ‘ 

power of court to direct personal 
appearance of parties O 5 R 3 

rules as to attendance of witness 
apply to parties O 16 R 20 

when can or cannot be ordered 

. . O 5 Rr 3,4,5 

pro torma parties 

decree in favour of O 7 R 7 N 2 

promissory note, suit on 

defendants to O 1 R 6 N 1 

ranged on opposite sides S 2 (2) N 6 

receiver 

not a necessary party to suit for 
declaration of title —See Decla¬ 
ration 

when may be appointed as —See 
Receiver 

refusal to give evidence—effect of O 16 R 20 
to produce document O 16 O 20 

relators 

as parties to charity suits S 92 

as parties to suits relating to public 
nuisance _ S 91 

representative of party appearance by O 3 R 1 
representative suit O 1 R 8 

common interest, of several persons 
suit to enforce O 1 R 8 

damages—suit for O 1 R8N9 

one person may sue or defend on 
behalf of all having same interest O 1 R 8 
suit on behalf of creditors—plaintiff 
not being a creditor—effect O 1 R 8 N 19 
rights and privileges 

to apply for coercive process to 
compel attendance of wit¬ 
ness % O 18 R 2 N 1 

arrest, exemption from, while 
going to and returning from 
court S 135 

party on whom burden of proof 
lies may begin evidence O 18 R 3 
witnesses, right to examine all 

0 18R4N1 

witnesses, right to select and to 
examine 018R2N1 

striking out of O IRION 33 

power of appellate court O 1 R 10 N 33 

power of successor of judge O 1 R 10 N 33 

substitution of O 1 R 10 

power of appellate court S 107 N 16 

temporary injunction 

against whom may be granted O 39 R 1 N 13 
transposition of O 1 R 10 N 34 

appellate court—powers of O 1 R 10 N 34 

Who may be joined as 

as defendants O 1 R 3 

as plaintiff O 1 R 1 

contract 

joinder of parties liable on same O 1 R 6 
suit on—defendants to O 1 R 6 

liability joint and several, on con¬ 
tracts O 1 R 6 

promisors O 1 R 6 

promisors, joint, O 1 R 6 

wrong party 

mistake in instituting suit in name 
of wrong plaintiff O 1 R 10 (1) 

representative suit O 1 R 8 N 19; O 1 R 10 

suit in name of wrong plaintiff 

O 1 R 10 (4) 
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Parties 




r 


«7f 


• n 


Partners 


MISCELLANEOUS 

airman—suit by or against—procedure O 28 

marriage of female party, no abate¬ 
ment of suit by O 22 R 7 

military men—suits by or against— 
procedure - • . , O 28 

same person. : 

if can be both plaintiff and defen- 
, dant O 1 N 2 

whether can be plaintiff and defen¬ 
dant—mortgage suit _ O 33 R 1 N 20 

Partition 

commission for S 75; O 26 Rr 13, 14 

appointment of, whether proceeding 
in execution of decree O 26 R 14 N 9 
commissioner’s report—objection to 

O 26 R 14 N 6 

duty of—allotment of shares or 
giving possession O 26 R 14 N 5 

final decree on commissioner's 
report 0 26 R 14 N 9 

DECREE FOR 

contents of O 20 R 18 

final decree—time for O 26 R 14 N 10 

whether can be passed by court 
suo moiu O 26 R 14 N 9 

IMMOVADLE PROPERTY 

partition of—decree for O 20 R 18 

separation of share in execution S 54 

joint family dwelling house, partition of 

O 26 R 14 N 4 

movable property, partition of—decree 
for • O 20 R 18 

REVENUE PAYING ESTATE 

partition of O 26 R 14 N 3 

decree for—execution, mode of S 54 

when and how may be passed S 54 N 9 
separate possession of share, suit 
for—decree in O 20 R 18 

SUIT FOR 

decree in, form of 
frame of 

splitting of claim O 2 R 2 Nn 10, 17 
and claims—separate defendants 

O 2R2N21 

whole claim to be included O 2 R 1 N 3 
land partly within jurisdiction and 
partly without—partition of L P Cl 12 

movables and lands, the land being 
outside jurisdiction—partition of 

L P Cl 12 

place of suing • S 16 (b) 

receiver, appointment of in—See 
RECEIVER 

Partners 

See also (1) firm; (2) execution 

PARTNERSHIP 
appearance of 
under protest 
ATTACHMENT 

of a partner’s share in partnership 
property O 21 R 49 

partnership property when liable to 

O 21 R 49 

- copartners, suit between O 30 R 9 


DISCLOSURE OF 

names of partners in defendant’s 

firm , O 30 R I (1) 

names of partners in plaintiff s firm 

e •• 4 .. , O 30 R 2 (1) 

failure to disclose—stay of suit on 

. , . O30R2 

dissolution of partnership, decree in suit 

' for O 20 R 15 

EXECUTION 

in suits between co-partners 


O 30 R 9 
O 21 R 50 
O 21 R 49 
O30R1 


of decree against a firm 
of decree against partner 
firm name, partners may be sued in 
LEAVE OF COURT 

to execute decree against a partner 
personally O 21 R 50 (2) 

to execute decree in suits between 
co-partners O 30 R 9 

legal representative of deceased partner 

not necessary party O 30 R 4 

manager not to appear though served 
unless he is a partner O 30 R 7 

notice to accompany summons in suits 
against firm O 30 R 5 

pleadings by firm—signature and verifi¬ 
cation of O 30 R 1 (2) 

receiver, on attachment of a partner’s 


O 21 R 49 
O30R9 
O 30 R I 


O 20 R 18 


(3) 

O 30 R 6 
O 30 R 8 


share 

suits between 

by, in name of firm 

SUMMONS TO FIRM 

service of—(on) dissolved firm 

O 30 R 3 proviso 
mode of O 30 R 3 

notice in what capacity served O 30 R 5 

' SUIT FOR 

appointment of receiver — See Recei¬ 
ver 

dissolution and accounts, decree in O 20 R 15 
relating to—practice and procedure 
in S 9 N 32 

Patents and Designs Act 

application for revocation of patent— 
costs, security for, if can be required 

O 25 R 1 N I 

Pauper appeal 

APPLICATION FOR LEAVE FOR 

lor 

(to be) accompanied by memo¬ 
randum of appeal O 44 R I 

dismissal of, where appellate 
court does not see any reason to 

think that the decree is erroneous 
in law or unjust O 44 R I 

inquiry into pauperism O 44 R 2 

rejection of O 44 R 1 

rejection of—power to grant time 

for payment of court-fee O 44 R 1 N 7 
cross objection in forma pauperis () 41 R 22 
dispaupering, 0 9 O 33 R 9 

meaning of 0 33 R 1 

Privy Council, appeal to whether ran be 
in forma pauperis O 44 R 1 N 12 

pauper suits, provisions as to applicability 

rejection of Q44RI 


0 44 


044 R 1 
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Pauper appeal 

security for costs if may be ordered 

O 41 R 10 N 3 

who may appeal as pauper 0 44 R 1 

Pauper suit 0 33 

adjournment—costs 0 17 R 1 N 6 

agreement by plaintiff with third person 
giving latter interest in the subject 
matter of suit—effect—dispaupering O 33 R 9 
agreement, champertous by O 33 R 5 

amendment—costs O 33 R 16 N 1 

APPLICATION FOR LEAVE O 33 R 2 

applicability O 33 R 7 to High Court 

O 49 R 3 

acceptance of 0 33 R 8 

amendment of O 33 R 5 N 3 

applicant having entered into agree¬ 
ment with third person whereby 
such person gets an interest in the 
suit—effect _ O 33 R 5 

applicant’s pauperism, evidence of O 33 R 5 
attachment before judgment— 
whether permitted O 38 R 5 N 5 

cause of action, existence of enquiry 

as to 0 33R5N5 

when none shown n application 

0 33R5 

contents of O 33 R 2 

costs of application and inquiry into 

pauperism O 33 R 16 

death of applicant—impleadment of 
legal representative O 22 R 3 N 6 

death of party—survival of right— 

O 22 R 1 N 10 

dismissal for default—effect—whe¬ 
ther fresh application barred 

O 33 R 15 N 3 

dismissal of, for failure of both 
parties to appear at hearing—fresh 
application if barred O 9 R 4 N 5 

examination of applicant 0 33 R 4 

examination of applicant by com¬ 
mission, O 33 R 4 (2) 

fresh one barred, if one disallowed 0 33 R 15 
granted—effect O 33 R 8 

hearing of application 0 33 R 7 

insolvency of pauper applicant 0 22 R 8 N 8 
leave refused,—subsequent payment 
of court-fee whether relates back 

S 149 N 10 

order allowing, if can be ques¬ 
tioned in appeal from the decree 
in suit 0 33 R 7 N 10 

order rejecting—whether appealable 

O 33 R 7 N 9 

presentation of O 33 R 3 

procedure on granting of O 33 R 8 

procedure—when application is not 
rejected—fixing day for receiving 
evidence of applicant’s pauperism 

O 33 R 6 

refusal of application to sue as pau- ' 
per, effect of O 33 Rr 5, 15 

refusal of, bars fresh pauper appli¬ 
cation O 33 R 15 

rejection of 

effect—whether fresh application 
maintainable O 33 R 15 


Pauper suit— Application for leave— Rejection of 

suit on same cause of action if 
barred O 33 R 15 

splitting of claims and reliefs O' 2 R 2 N 33 
subsequent application when not 
allowed • O 33 R 15 

when application is to be rejected O 33 R 5 
by whom to be presented—“authorised- 

agent”—meaning of O 33 R 3 N 4 

collector, when copy of decree to be 

sent to O 33 R 14 

compromise—whether ground for dis¬ 
paupering O 33 R 9 N 4 

costs of . O 33 R 16 

award of, against pauper O 33 R 1 N 16 

of successful defendant O 33 R 11 N 5 

order for, against guardian of 

minor ' O 33 R 11 N 4 

where pauper succeeds in suit O 33 R 10 

COURT FEES 

to be first charge on subject-matter 

of suit O 33 R 10 

payment 

of to Government—copy of decree 

to be sent to Collector O 33 R 14 

realisation of, where pauper is dis¬ 
paupered or fails in the suit O 33 R 11 
realisation of, where plaintiff suc¬ 
ceeds in suit O 33 R 10 N 1 

recovery of, where plaintiff has 
succeeded O 33 R 10 

in respect of 

appointment of pleader, plaintiff 
exempt from O 33 R 8 

* petition in connection with suit— 
plaintiff is exempt from paying 

O 33 R 8 

defendant as pauper O 33 R 1 

DISMISSAL OF 

for failure of plaintiff to appear at 
hearing—effect—payment of court- 

fee O 33 R 11 

suit—for failure of plaintiff to pay 
process fees—effect—payment of 
court-fees O 33 R 11 

DISPAUPERING OF PLAINTIFF O 33 R 9 

effect O 33 R 11 

grounds for O 33 R 9 

limitation for suit 0 33 R 7 N 7 

evidence, pending suit, that plaintiff is 
not pauper—effect—dispaupering O 33 R 9 

executor, administrator or legal repre¬ 
sentative, suit by O 33 R 1 N 11 

fraudulent disposal of property by 
pauper O 33 R 5 

GOVERNMENT 

a party O 33 R 13 

application by, for payment of court- 

fees O 33 R 12 

charge of, for court-fees, on subject 

matter of suit O 33 R 10 

right of, to apply for payment of 
court-fees O 33 R 12 

to be deemed a “party” O 33 R 13 

LIMITATION 

when application for leave to sue 
as pauper is granted O 33 R 7 N 4 
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Pauper suit— Limitation 

when application to sue as pauper is 
« converted into plaint on payment 

of court-fee O 33 R 7 N 6 

when application is refused O 33 R 7 N 5 
where plaintiff is dispaupered O 33 R 7 N 7 
Its pendens, doctrine of, applicability 

of • 0 33 R8N6 

meaning of O 33 R 1 

minor plaintiff 0 33 R 1 N 8 

PAUPERISM 

enquiry as to—procedure O 33 Rr 6, 7 

evidence as to O 33 R 6 

. plamt, return of, for presentation to pro¬ 
per court—effect—payment of court- 
fees 0 33 RUN 3 

PLAINTIFF 

adjudged insolvent, pending suit—con¬ 
tinuation of suit by official receiver 

0 33 R 8 N 5 

exempted from paying court-fees 0 33 R 8 
v probate proceedings—whether probate 
can be obtained in forma pauperis 

■’ O 33 R 1 N 1 

PROCESS FEE 

payment of, plaintiff not exempt 
, \ from ' 0 33R8 

rule relating to O 33 

SECURITY FOR COSTS 

if may be demanded from plaintiff 

. . O 25 R 1 N 10 

order for—against pauper 0 33 R 1 N 16 
stamp duty or penalty—plaintiff whether, 
exempt from, in respect of document • 
sought to be admitted in evidence 

. , „ 0 33 R 8 N 4 

suit under S 92, if maintainable in forma 
pauperis—See trust 
transfer of interest by pauper in subject 
matter of proposed suit 0 33 R 9 (c) 

vexatious or improper conduct of plaintiff 
—dispaupering 0 33 R 9 

when may be instituted O 33 R 1 

when suit not originally instituted in 
forma pauperis may be allowed to be 
continued in forma pauperis 0 33 R 1 N 2 
who can sue as pauper O 33 R 1 

company or association of indivi¬ 
duals whether pauper O 33 R 1 N 10 

withdrawal of 0 23 R 1 N 18 

effect—payment of court-fec O 33 R 11 

•' Payment into Court O 24 

acceptance—of deposit by plaintiff 0 24 R 4 

costs, where amount claimed deposited 
in court 0 24 R 4 

debt—suit for—payment of amount of 
claim, into court 0 24 R 1 

deposit by defendant in court, of 
amount in satisfaction of claim O 24 R 1 

deposit may be paid to plaintiff 0 24 R 2 

, interest on deposit not allowed to plain¬ 
tiff after notice O 24 R 3 

notice of deposit to plaintiff O 24 R 2 

of money 

admitted tc belong to another O 39 R 10 
, held as trustee of or for another 0 39 RIO 

under decree O 21 R 1 

procedure where plaintiff accepts deposit 
in full or part satisfaction of his claim O 24 R4 


i 607 

• 

Payment into Court - ' 

property admitted to belong to another, 
deposit in court of O 39 R 10 

satisfaction—costs, where deposit accept¬ 
ed in part or full O 24 R 4 

Pecuniary jurisdiction 

of courts S 6 

Penal Code 

S 174—witness—failure to comply with 
summons O 16 R 18 N 1 

S 188—non-compliance with order for 
discovery etc O 11 R 21 N 1 

Penalty 

for disobeying summons • S 32 

Pending suit 

when a bar to trial of, subsequently ins- 

a • a • ■ * a 


tituted suit 


S10 


Ch A S 6 
S 60 (g) 


Pension 

High Court Judges, pension of, 
political, not attachable 

Persons under disability 

consent how given S 147 N 2 

consent by guardian or next friend— 

leave, form of S 147 N 5 

to what proceedings necessary S 147 N 4 

Persona designata 

district judge acting under scheme for 
public trust S 92 N 36 

Place of suing Ss 15 to 20 

acquiescence of defendant, and S 20 (b) 

actually and voluntarily resides, mean¬ 
ing of S20N3 

arrest, wrongful—suit for S 19 N 2 

benefit to arise out of land, suit for— 
meaning of, S 16 N 4 

CARRYING ON BUSINESS 

business through agent S 20 N 9 

meaning of S 20 N 8 

Secretary of State, applicability to S 20 N 10 

CAUSE OF ACTION 

accounts, suit against agent for S 20 N 20 
administration suits S 20 N 28 

banker and customer, suit between S 20 N 22 
contract, suit on S 20 N 16 

custody of minor, suit for S 20 N 25 

debtors duty to find the creditor, 
rule as to S 20 N 19 

decrees, suit to set aside on the 
ground of fraud S 20 N 29 

divorce, suit for S 20 N 27 

documents, suit to set aside on the 
ground of fraud S 20 N 30 

meaning of S 20 N 14 

negotiable instruments, suit on S 20 N 23 
partnership cases S 20 N 21 

place of breach or non performance 
of contract S 20 N 18 

place of making the contract S 20 N 17 

place, where money is payable S 20 N 19 

restitution of conjugal rights, suit 

f or . S 20 N 26 

torts, suit on S 20 N 24 

when wholly or in part arises S 20 N 15 
charge, suit to establish, validity of 
valuation of plaint S 15 N 25 
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Place of suing 

Chartered High Courts 

• property partly within and partly 

without jurisdiction, suit for S 17 N 9 
suits cognizable by, HCO 12 

claim, plaintiff subsequently found entit¬ 
led only to part of—place of suing not '' - 
affected S 15 N 3 

compensation for wrong 

to immovable property, suits for S 16 (e) 
to person or movables, suit for S 19 

contracts, suits on, S 20 

courts in which suits should be instituted, S 15 

court of higher grade—effect of institut¬ 
ing suit in S 15 N 3 

court of lowest grade meaning of S 15 N 4 

suit to be instituted in S 15 

nature of rule S 15 N 1 

defendant resides or cause of action 
arises, where S 20 

dwelling of defendant—“dwell,” mean¬ 
ing of S 20 N 3 

equity acts in personam —meaning of S 16 N 11 
foreclosure, suit for S 16 N 7 

foreigner—jurisdiction of court in suit 
against S 20 N 32 

general powers of transfer and withdrawal S 24 
grades of courts , S 15 N 4 


IMMOVABLE PROPERTY 
meaning of 


S 16 N 4 


situated in jurisdiction of different 
courts 

different causes of action, suit on 

S17N5 

forum, selection of S 17 N 4 

separate suits, maintainability of 

S17N6 

suit for compensation for wrong 
to S 17 N 2 

suit for recovery of S 16 (a) 

after setting aside decree S 16 N 5 

suit to set aside decree affecting S 16 N 5 

withdrawal of part of claim, effect 

o/ S17N7 

injunction, suit for—if suit for compen¬ 
sation or movable property S 19 N 3 

interest in immovable property, suit for 

determination of—illustrations of S 16 N 8 

JURISDICTION 

decision on the question of—revi¬ 
sion if lies S 20 N 33 

existing at the time of the suit— 
jurisdiction subsequently ceasing, 
effect of S 20 N 2 

incidental question in respect of, 
determination S 16 N 2 

in personam, exercise of S 16 N 11 

objection to, when to be taken S 21 

of different courts, where land is 
situated within S 17 

of court trying a remanded case S 21 N 10 

property situate outside British 
India S 16 N 2 

LAND 

situate within jurisdiction of diffe¬ 
rent courts S 17 

suits for determination of any right 
to or interest in S 16 (a) 

suit for, meaning of O 16 N 4 


Place of suing 




LEAVE OF COURT 

some defendant residing outside 
jurisdiction S 20 N 12 

under Code and under Letters 

Patent—distinction between S 20 N 12 
limitation, prescribed by law ; S 16 N 3 

LOCAL LIMITS OR JURISDICTION OF COURTS 

UNCERTAIN S 18 

jurisdiction, when objection to be 
taken to S 18 N 4 

uncertainty, allegation of S 18 N 2 

uncertainty, effect of, not record¬ 
ing statement as to S 18 N 2 

MORTGAGE 

of immovable property, suit on— 

—property partly outside British 
India—jurisdiction of court to 
order same S 17 N 3 

suit on—territorial jurisdiction, 
transfer of, before final decree— 
effect of S 16 N 7 

suit, valuation of plaint in S 15 N 11 

MOVABLE PROPERTY 

suit for compensation for S 19 N 1 

under distraint or attachment, suit 
for recovery of S 16 N 10' 

NON-ACQUIESCENCE 

in institution of suit > S 20 N 13 
leave, absence of—effect of S 20 N 13 

non-resident foreigner, suit against in 
British Indian courts—jurisdiction, 
objection if must be taken at 
the earliest opportunity S 21 N 9 

OBJECTION TO JURISDICTION S 21 

when to be taken S 21 

partition of immovable property, suit 
for S 16 N 6' 

partition suit for S 16 (b) 

pecuniary and territorial jurisdiction, 
want of—exception to general princi¬ 
ple S 21 N 1 

pecuniary jurisdiction, want of, effect 
of S 21 N 1 

personal action—forum in cases of S 20 N 2 

personally works for gain—jurisdiction 
of court S 20 N 11 

place of instituting of suit where local 
limits or jurisdictions of courts are 
uncertain S 18 

power of Governor-General-in-Council 
to transfer suits S 25 

power to transfer suits which may be 
instituted in more than one court S 22 

redemption, suit for S 16 (c) 

relief obtainable through personal obe¬ 
dience, where S 16 N 11 

RESIDENCE 

compulsory—if voluntary S 20 N 7 

corporations S 20 N 31 

defendant having several places of 

S 20 N 5 

Government of India, if a corpora¬ 
tion S 20 N 31 

home, non-existent or abandoned 

S20N6 
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Place of suing—R esidence 

v of defendant S 20 

permanent residence and tem- 

• • • porary residence, defendant 

having S 20 N 4 

reside, meaning of S 20 N 3 

temporary and occasional jurisdic¬ 
tion of court S 20 N 4 

restitution of conjugal right, suit for 

S 15 N 7 

right to or interest in immovable pro¬ 
perty, rules for determination of S 16 N 8 
sale of mortgaged property, suit for S 16 (c) 
sale, suit for S 16 N 7 

Secretary of State, suit against for tort 

S 19 N 5 

seizure of movable property, wrongful 
—suit for S 19 N 2 

several causes of actions joined, juris¬ 
diction over all causes of action 
necessary S 20 N 2 

share-holder, suit by to set aside sale 
of property—valuation of plaint S 15 N 25 
specific performance of agreement to 
sell land, suit for S 16 N 13 

subject-matter of suit—suit to be insti¬ 
tuted, where it is S 16 

SUITS 

for compensations for wrongs to 
persons or movables S 19 

for immovable property situate with¬ 
in jurisdiction of different courts S 17 
to be instituted where subject- 
matter is situate S 16 

TERRITORIAL JURISDICTION S 16 N 2 

absence of—failure of justice S 21 N 5 
absence of Provincial Insolvency 
Act, objection as to jurisdiction 
to proceedings under S 21 N 7 

objection as to 

appellate or revisional court, 

■ J ' (' conditions for taking objec¬ 
tions in S 21 N 4 

not raised before decree— 
execution proceedings, ob¬ 
jections if can be taken in S 21 N 6 
not raised in proper time— 
collateral proceedings, objec¬ 
tions if can be raised in S 21 N 8 
transferred after decree—execution 
proceeding, objections to jurisdic¬ 
tion when to be taken S 21 N 6 

want of—effect of S 21 N 1 

things attached to earth, suit for S 16 N 4 
unpaid purchase-money of land sold, 
suit for S 16 N 13 

wrong court, suit filed in, procedure 

S 21 N 11 

WRONG TO IMMOVABLE PROPERTY 

suit for compensation for S 16 N 9 
property held by or on behalf 
of defendant S 16 N 12 

WRONG 

to person, suit for compensation 
for S 19 N 1 j 

to personal property ‘Wrong*, 
meaning of S 19 N 2 

to personal movable property, suit 
for compensation—British India, 

C.P.C.—452 


Plaint 

• *” 

. v applicability to wrongs committed 

outside S 19 N 4 

See also pleading—plaint O 7 

admission of, procedure on O 7 R 9 

AMENDMENT O 6 R 17 

on addition of parties O 1 R 4 

amended copy of plaint to be serv¬ 
ed on newly added defendant 

O 1 R 10 (4) 

failure to amend within time speci¬ 
fied by court, effect of O 6 R IS 

breach of trust, allegation of, in O 6 R 4 
concise statement O 7 R 9 (1) 

condition precedent, specification of in 

O 6 R 6 

CONTENTS 

defendant’s liability to be specified 

O 7 R 5 

documents not in party’s possession 
—statement of O 7 R 15 

facts which law presumes in plain¬ 
tiff’s favour need not be stated in 

O 6 R 13 

fraud, allegation of, in O 6 R 4 

fraudulent intention, how to be 
pleaded 0 6 R 4 

further or other relief need not be 
claimed O 7 R 7 

general relief need not be asked 
for • • O 7 R 7 

ground for exemption from limi¬ 
tation law O 7 R 6 

immovable property, where suit is 
.for O 7 R 3 

implied contract, allegation of O 6 R 12 
inconsistent allegations of facts add¬ 
ing of, in plaint O 6 R 7 

relief claimed, general relief need 
not be asked for O 7 R 7 

relief claimed, plaint must state spe¬ 
cifically O 7 R 7 

relief claimed, when founded on 
separate grounds O 7 R 8 

where plaintiff sues as representa¬ 
tive O 7 R 4 

copy of, to accompany summons O 5 R 2 

DOCUMENT 

if in possession, must accompany O 7 R 14 
(s) inspection of, mentioned in 
plaint O 11 R 15 

(s) list of relied on O 7 R 14 (2) 

(s) list of to be annexed to 

O 7 R 9 (1) 

not accompanying, not admissible 
later on O 7 R 18 

(s) not m possession of plaintiff, 
statement in plaint as to O 7 R IS 

not produced, when plaint filed, in¬ 
admissibility of O 7 R 18 

production of, on which plain- 
tiff sues O 7 R 14 

relied upon, in O 7 Rr 14-18 

exemption from limitation—plaint 

should state grounds for O 7 R 6 

forms of, and their uses O 6 R 3 

in money suit O 7 R 2 

in interpleader suit, contents O 35 R 1 

in representative suits O 7 R 4 
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plaint 


Plaintiff 


institution of suits S 26; O 4 R 1 

IN SUIT 

by corporation to be signed by 
director or secretary O 29 R 1 

by firm, may be signed by one part¬ 
ner O 30 R 1 

by or against government, contents 
of O 27 R 3 

on lost negotiable instrument . O 7 R 16 
on negotiable instrument (sum¬ 
mary suit) O 37 R 2 

relating to immovable property 

O 7 R 3 

interpleader suits O 35 R 1 

knowledge, how to be pleaded O 6 R 10 
liability of defendant, plaint must dis¬ 
close 0 7 R 5 

limitation law, plaint must show 
grounds of exemption from O 7 R 6 

list of documents to accompany O 7 R 14 

malice, how to be pleaded O 6 R 10 

material facts only, plaint to contain 

0 6 R 2 

misrepresentation, allegation of, in O 6 R 4 
negotiable instrument, suit on lost O 7 R 16 
new ground of claim in plaint, rais¬ 
ing 0 6 R 7 

notice, how to be pleaded O 6 R 11 

particulars to be contained in O 7 R 1 

prayer and relief claimed in plaint O 7 R 7 

PROCEDURE 

after rejection of 
on admission 

REJECTION OF 

does not bar fresh plaint 
effect—presentation of fresh 
not precluded 
is decree 

power of appellate court in 
to 

procedure on 


O 7 R 12 
0 7 R 9 
O 7 R 11 
O 7 R 13 
plaint 

O 7 R 13 
S 2 (2) 

regard 

S 107 N 21 
O 7 R 12 

RELIEF 

should be stated specifically O 7 R 7 
when founded upon separate 
grounds O 7 R 8 

RETURN OF 

for presentation to proper court O 7 R 10 
order, whether appealable O 43 R 1 Cl (a) 
procedure on O 7 R 10 (2) 

shop-book, production of, at time 
of filing plaint O 7 R 17 

SIGNATURE O 6 R 14 

suit by 

corporations O 29 R 1 

firm O 30 R 1 

Government O 27 R 1 

striking out of unnecessary, scandalous 

or embarrassing matter from O 6 R 16 
undue influence, allegation of, in O 6 R 4 
verification of O 6 R 15 

wilful default, allegation of, in O 6 R 4 

Plaintiff 

abandonment of part of claim O 23 R 1 

appearance of one of several plaintiffs 
tor others O 1 R 12 

appearance of plaintiff in person, when 
may be ordered O 5 R 3 


assignment by, of interest rn suit O 22 R 10 
becoming major during suit ^ O 32 R 12 
consent of person added as plaintiff 

O 1 R 10 (3) 

consequence of non-attendance of, when 
ordered to appear in person O 9 R 12 

cost of • postponement through not 
serving summons in due time O 9 R 6 (2) 

death • •. 

if right to sue survives O 22 R 1 

when right to sue does not survive 

O 22 R3 

dismissal of suit when plaintiff fails 
to appear at the hearing O 9 R 8 

fresh suit, decree against plaintiff due 
to default bars O 9 R 9 

insolvency of 0 22 R 8 

joinder of O 1 R 1 

judgment for one or more of the plain¬ 
tiffs O 1 R 4 (a) 

legal representative of deceased, when 
to be brought on record O 22 R 3 (1) 
marriage of female, suit not abated 
by O 22 R 7 

name, description and residence of, 
must be stated in plaint O 7 R 1 (b) 

non-attendance of one of several O 9 R 10 
numerous plaintiffs having same in¬ 
terest O 1 R 8 

of unsound mind O 32 R 15 

OMISSION TO SUE 

for all reliefs O 2 R 2 (3) 

in respect of portion of a claim 

O 2 R 2 (2) 

one may appear for others, O 1 R 12 

order for personal appearance O 5 R 3 

personal appearance of 

O 5 R 3; O 10 R 4 (1) 
procedure, when only plaintiff appears 
at the hearing O 9 R 6 

relinquishment of part of claim O 2 R 2 (2) 
representative character, suit brought in 

O 7 R4 

right to begin O 18 R 1 

“same interest” O 1 R 8 

security for costs, when may be re¬ 
quired from O 25 R 1 

substitution of plaintiff O 1 R 10 (1) 

withdrawal of suit O 23 R 1 

wrong plaintiff, suit in name of O 1 R 10 (1) 
pleader—appearance of party by O 1 R 10 (1) 


Plea 


NEW PLEA 

appellate court not to order re¬ 
mand of issues newly raised be¬ 
fore it O 41 R 25 N 10 

in appeal O 41 R 1 N 12 

point as to limitation O 41 R 2 N 5 
in revision O 21 R 90 N 51 

is not ground for remand O 41 R 23 N 15 
new defence allowed O 8 R 8 

setting aside execution sale on 
■ ground not taken in application 
to set aside O 21 R 90 N 43 


Pleader % 

admission by—effect of 


03 

O 10 R 1 N 2 
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Pleader 


advocate—appearance and pleading in 


High Court 
appearance and 


S 119 N 2 

acting, meaning of 

O 3 R 1 N 3 


appearance by O 3 R 1 

appointment of O 3 R 4 

death of client determines O 3 R 4 (2) 
arrest when exempt from S 135 (2) 

AUTHORITY OF . • O 3 R 4 

to abandon issue or claim O 3 R 4 N 4 
advocates, vakils, attorneys 

L P CIs 9, 10 N 2 
to act on behalf of another 
pleader O 3 R 4 

to compromise O 3 R 4 N 7 

to control and conduct suit O 3 R 4 N 10 
to make admissions O 3 R 4 N 5 

to refer to arbitration 

O 3 R 4 N 8 ; Sch II P 1 N 18 
to withdraw suits O 3 R 4 N 6 

commission to examine witness—issue 

of, to pleader O 26 R 4 

costs 

liability for, in suit for minor with¬ 
out next friend O 32 R 2 (1) 

liability for—obtaining order against 
minor without .his being repre¬ 
sented by next friend or guar¬ 
dian—liability of pleader for 
costs of the order when the same 
is discharged O 32 R 5 

lien for 0 3 R 4 N 12 

order for, against pleader when he 
has filed suit on behalf of minor 


without next friend O 32 R 2 

defendant may appear, by O 5 R (1) (2) 
definition of 1 ‘ S 2 (15) 

delegation of authority O 3 R 4 N 9 

duties of O 3 R 4 N 13 

duty of, to examine witnesses cited by 
his party O 18 R 2 \ T 1 

exemption from arrest of S 135 

pleading, engaged only for O 3 R 4 

GOVERNMENT PLEADER 

if recognised agent of Govern¬ 
ment O 27 R 2 N 2 

whether agent of government to 
receive process O 27 R 4 

High Court Judgeship, when pleader 
eligible for Charter Act S 2 

how appointed 0 3 R 4 

leave of court for discharge of O 3 R 4 (2) 
lien of, for costs, and set-off O 8 R 6 (2) 

meaning of S 2 (13); O 3 R 4 N 3 

memo, of appearance O 3 R 4 

misconduct—liability for O 3 R 4 N 11 

pleadings, when to be signed by OCR 14 
Presidency Small Cause Courts, right of 
vakil to practice in S 119 N 4 

refusal or inability of, to answer ques¬ 
tions relating to suit O 10 R 4 

removal or suspension of—reasonable 

cause, meaning of L P Cl 9, 40 N 4 

rights and privileges of O 3 R 4 N 12 

right of party to be represented by 

O 18 R 2 N 4 

service of process on O 3 R 5 


O 3 R 4 
O 3 R 4 N 11 
O 6 R 14 


Pleader ; 

• • 0 

set-off for costs—solicitors’ lien for 
, costs O 8 R 6 N 16 

to be appointed by person authorised 
by military men O 28 R 2 

vakalatnama—fresh vakalatnama whe- 
, . ther necessary for applying to set 

aside ex parte decree O 9 R 13 N 14 

vakils—right to appear, plead or act on 
original side of High Court S 119 N 3 
withdrawal of suit, by O 23 R 1 N 20 

Pleadings 

allegations—ascertainment whether 

pleadings are admitted or denied O 10 R 1 
allegation of contract—bare denial, not 
a denial of the legality or sufficiency 
of contract under law O 6 R 8 

AMENDMENT O 6 R 17 

adding new plea of fraud O 6 R 17 N 8 
addition of new ground of relief 

O 6 R 17 N 10 

failure to amend pleading after order 

O 6 R 18 

limitation O 6 R 17 N 19 

made to greater extent than per¬ 
mitted by court—effect of O 6 R 17 N 18 
necessary for determining real 
questions in controversy O 6 R 17 N 11 
new case—introduction of 

O 6 R 17 Nn 3, 4 

• new cause of action, introduction 

of O 6 R 17 N 12 

not to be allowed when opposite 
party cannot be compensated by 
cost O 6 R 17 N 6 

O 6 , R 17—applicability of rule O 6 R 17 N 1 
opportunity to opposite party to 

amend his pleadings O 6 R 17 N 14 

ousting court’s jurisdiction O 6 R 17 N 18 
power of court to impose terms 
on party allowed to amend 

O 6 R 17 N 15 

procedure to be followed in making 
the amendment O 6 R 17 N 16 

refusal of, when application not 
made in good faith O 6 R 17 N 7 
stage at which to be allowed O 6 R 17 N 13 
taking away right, accrued to party 
by lapse of time O 6 R 17 N 5 

time within which pleadings should 

be amended O 6 R 18 

who can apply for amendment 

O 6 R 17 N 17 

appellate court, power of, to expunge 

O 6 R 16 N 6 

APPLICATIONS 

for leave to sue in forum pauperis 
—contents of O 33 R 2 

for particulars O 6 R 5 N 2 

for return of, for presentation to 
proper court O 7 R 10 N 6 

ASCERTAINMENT 

of pleadings O 10 R 1 

of opposite parties O 10 R 1 

whether allegations in, arc ad¬ 
mitted or denied O 10 R 1 

breach of trust, particulars of, to be 
stated in O 6 R 4 
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Pleadings 


company—corporation—suit by or 

against—pleading by whom to be 
signed and verified O 29 R 1 

concise statement O 7 R 9 (1) 

condition precedent, when to be dis¬ 
tinctly specified in 0 6 R 6 

construction Of O 6 R 2 N 10 

description of immovable property 
—conflict between description by 
boundaries and by area O 7 R 13 N 3 
containing denial of contract, effect 
of O 6 R 8 

CONTENTS 

account—suit for O 6 R 4 N 7 

allegation of contract by letters— 
general reference sufficient 0 6 R 12 

alternative and inconsistent allega¬ 
tion O 6 R 2 N 5 

claim for sum of money paid on 
several occasions 0 6 R 4 N 10 

condition precedent, when to be 
pleaded 0 6 R 6 

contract, suit on O 6 R 4 N 8 

defamation, suit for O 6 R 4 N 9 

denial of contract O 6 R 8 

effect of document to be stated 

0 6 R 9 

evidence not to be stated O 6 R 2 

facts presumed by law in plaintiffs 
favour need not be alleged O 6 R 13 
facts to anticipate opponent’s 
atiswer O 6 R 2 N 4 

fraud, particulars of, to be stated in 

O 6 R 4 

fraudulent intention, how to be 
pleaded O 6 R 10 

highway, claim as to O 6 R 4 N 15 

implied contract, averment of O 6 R 12 

knowledge, how to be pleaded O 6 R 10 

malice, how to be pleaded O 6 R 10 

malicious prosecution, in suit 

O 6 R 4 N 11 

material facts—only pleading to be 

stated and not evidence O 6 R 2 

matter tending to prejudice, em¬ 

barrass or delay trial O 6 R 16 N 4 
matters affecting damages O 6 R 2 N 6 
misconduct—allegations of O 6 R 4 N 12 

misrepresentation, particulars of O 6 R 4 
negligence—allegation of O 6 R 4 N 13 
notice, how to be pleaded O 6 R 11 

notice—imputation of—of any 

matter O 6 R 11 

notice, only to be alleged O 6 R 11 

nuisance—action for O 6 R 4 N 13 

omission to give particulars—effect 
of O 6 R 4 N 1 

onus atucl facts, which need not be 
pleaded O 6 R 13 

order for further particulars O 6 R 5 

particulars, further and better state¬ 
ment of O 6 R 5 

presumptions' of law, need not be 
stated O 6 R 13 

right of way—claim as to O 6 R 4 N 15 

rules as to, bind defendant O 6 R 4 N 16 


Pleadings— Contents 

signature of, by parties or agent 

O 6 R 14- 

suit for land O 6 R 4 N 14- 

undue influence particulars of O 6 R 4 
unnecessary matter O 6 R 16* 

particulars of, to be stated in 
pleadings O 6 R 4 

contract 

denial of O 6 R 8 

implied, how to be pleaded O 6 R 12 
departure in pleadings by new ground 
or inconsistent allegation O 6 R 7 

departure in—to be by amendment O 6 R T 

discovery before particulars O 6 R 5 N 3 

document, effect only, of to be stated O 6 R 9 1 

embarrassing pleadings O 6 R 16- 

examination of parties—at first hearing 
of suit with reference to allegations 
in pleadings O 10 R 1 

forms of O 6 R 3; Sch 1 App A 

firm, suit by or against partners suing 
or defending in name of firm—by 

whom pleading to be signed and veri¬ 
fied • O 30 R I 

FURTHER PARTICULARS 

amendment of • O 6 R 5 N T 

cost O 6 R 5 N 5 

when need not be given O 6 R 5 N 4- 
government, suit by or against, pleading 
by whom to be signed and verified 

O 27 R 1 

inconsistent pleadings O 6 R 7 

inspection of documents- referred to in 

O 11 R 15 

interrogatories—distinction from O 11 R 1 N 3 
judgment upon, admission in O 12 R 6 

meaning of 06R1:06R1N1 

memorandum of appeal 
not to be varied 
object of 

rules as to 

particulars—failure to give after order 
therefor—effect of O 6 R 5 N 6 

PLAINT 

amendment of alternative relief 
conversion into additional relief 

07R7N3 

amendment by adding portion of 
claim originally omitted, amend¬ 
ment if barred O 2 R 2 N 35 

or addition of parties O 1 R 10 N 39 
joinder of claims in contraven¬ 
tion of O 2, R 5 O 2 R 5 N 5 

new case, introduction of O 6 R 17 N 3 
concise statement of claim O 7 R 9 

concise statement of plaint to be 
given to defendant O 7 R 9 

contents of O 7 R 1 

accounts, suit for O 7 R 2 

cause of action O 7 R 1 N 6 

damages, suit for O 7 R 2 N 4 

defendant’s interest and liabi¬ 
lity—to be stated in plaint O 7 R 5 

'defendant’s name, des¬ 
cription and residence to be 
put in O 7 R 1 (1) 


O 41 R 1 
O 6 R 7 
O 6 R 1 N 2 
O 6 R 1 N 1 
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Pleadings— Plaint 

description of, immovable pro¬ 
perty-subject-matter of suit 

0 7 R 3 

facts showing—that court has 
jurisdiction O 7 R 1 N 8 

ground of exemption from Limi¬ 
tation Law O 7 R 6 

C . inter-pleader suit O 35 R 1 

liability of, plaint must disclose 

O 7 R 5 

; mesne profits, suit for O 7 R 2 

money suits O 7 R 27 

particulars—to be contained in, 

07R1 

portion of claim by plaintiff 
relinquished O 7 R 1 N 10 

relief founded on separate 
grounds O 7 R 8 

relief to be specifically stated O 7 R 7 
rules as to, summarised O 7 R 1 N 2 
set-off allowed by the plaintiff 

O 7 R 1 N 10 

suit against several defendant 
—liability of each to be 

shown 07RSN1 

valuation of suit O 7 R 1 N 11 

when plaintiff sues as repre¬ 
sentative O 7 R 4 

copies of, to be given to defend- 
ants O 7 R 9 

form of O 4 R 1 

list of documents relied on to be 

gi yen . • O 7 R 9 

presentation of O 4 R 1 Nn 3-7 

procedure, on admission of O 7 R 9 
rejection of O 7 R 11 

effect of O 7 R 13 

grounds of—miscellaneous 

O 7 R 11 N 8 
m P a >;t O 7 R 11 N 9 

procedure on O 7 R 12 

under O. 7, R. 11—applicability 
of rule to High Court O 49 R 3 
return of 

for presentation to proper court 
—High Court—applicability 
of O. 7, R. 10 to High 
Court O 49 R 3 

for presentation to court otit- 
side British India O 7 R 10 N 1 
for presentation to proper 
court, after decree O 7 R 10 N 1 
for presentation to proper court 
—power of court to rc-enter- 
tain suit O 7 R 7 N 1 

signature arvl verification of plead¬ 
ings in ordinary cases O 6 R 14 

stamp on—rejection for defi- 

c ,cn 7 . . 0 7R11 

title of suit—suit by or against 
Government O 27 R 3 

valuation of—rejection of plaint for 
under-valuation O 7 R 11 

scandalous matter in—striking out of 

O 6 R 16 

SIGNING AND VERIFICATION OF PLEADINGS 

corporation O 29 R 1 


Pleadings 


in suits by or against 
firms 

Government 
in ordinary cases 
omission of—effect 


O 30 R 1 
O 27 R 1 
O 6 R 14 
O 6 R 14 N 3 

O 6 R 16 


STRIKING OUT O 6 R 16 

as unnecessary, scandalous or em¬ 
barrassing O 6 R 16 

of matter in—stage when this may 
be done O 6 R 16 N 5 

subsequent pleadings, when allowed O 8 R 9 
to allege implied contracts O 6 R 12 

to allege malice, knowledge, etc. O 6 R 10 

to be signed O 6 R 14 

variation between pleading and proof 

O 6 R 2 N 9 

VERIFICATION O 6 R 15 

contentious probate proceedings 

O 6 R 15 N 1 

effect of O 6 R 15 N 1 

effect of defective verification 

f O 6 R 15 N 4 

false verification—effect of O 6 R 15 N 7 

mode of O 6 R 15 N 3 

objection as to O 6 R 15 N 6 

omission of—effect O 6 R 15 N 5 

pardanashin ladies O 6 R 15 N 1 

who can verify O 6 R 15 N 2 

WRITTEN STATEMENT O 8 R 1 

additional written statement O 8 R 9 
amendment of—new case—introduc¬ 
tion of O 6 R 17 N 4 

contents O 8 R 2 

damages, defendant need not 
plead to O 8 R 3 

defence or set-off founded on 
separate grounds O 8 R 7 

denial of plaintiff’s allegations 
defence—distinct grounds 

of, to be stated separately 

. . O 8 R 7 

to be specific O 8 R 3 

defence—new ground of, how 
raised O 8 R 8 

evasive denial of allegation O 8 R 4 
facts to be specially pleaded in O 8 R 2 
grounds of defence arising sub¬ 
sequent to the institution of 
the suit O 8 R 8 

performance to be specially 

pleaded in defence O 8 R 2 

plaint allegations should be 
specifically denied O 8 R 5 

payment—to be specifically 
pleaded in defence O 8 R 2 

release—release to be speci¬ 
fically pleaded O 8 R 2 

set off O 8 R 6 

undue influence—particulars of, 
to be stated in pleadings . .0 6 R 4 
defence 

founded on separate grounds O 8 R 7 
new ground of, allowed O 8 R 8 
defendant to present written state- 

. nirn ^ n R ft 1 

failure to file effect of O 8 R 10 

failure to present written satement 

..08R 10 
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Pleadings— Written statement 
when to be filed 

Political Agent 

if agent of princes 

service of summons through 

Political questions 

suits relating to, if he 


General- Index 


0 8 R 1 

O 3 R 2 N 7 
O 5 R 26 

S 9 N 56 


Possession 0 20 R 12 

DEC T„dTor rents and mesne profits 0 20 R 12 

mode of execution . O 21 K 36 

symbolical delivery of, in-where 
decree is for joint P°“ R 35 (2) 

DELIVERY OF . P 21 R 35 

actual delivery, where decree is for 
exclusive possession U zi k -w 

actual delivery where property is m 
occupation of judgment-debtor O 21 K Vo 

resistance to R q- 

complaint on X ?i R 98 

by judgment-debtor O 21 K Vo 

by person claiming m good 

faith to be in possession O 21 K w 

by transferee pendente life from 

judgment-debtor O 21 R 102 

symbolical delivery-where property 

is in tenant s occupation O 21 Rr .36, 9o 

dispossession . 

of person claiming to be * n 1 no 101 

sion on his own account O 21 Rr 100, 101 

of transferee pendente hte from 

judgment-debtor . . 0 21 R 102 

regular suit to establish right ot 

possession J f 0 21 R 1UJ 

immediate delivery of-order for, ot 

certain lands 

JOINT POSSESSION n n « 

decree for-mode of execution O 21 R 3b 

delivery of—execution _ u K 00 

paper possession and symbolical pos- 

session-distinction between O 21 R 96 N 5 

splitting of reliefs 02 R 2 Nn_15, 16, 24 

symbolical possession—delivery of 3J 

execution 


Post 


corporations, service of summons by 

post in suit by or against O 29 R 2 (0) 
letter substituted for summons, sending 5 R 3Q 

payment of—chargeable on notice, ^ 

summons, etc. o ^ T? 

service of summons by U3K 


O 3 R 2 N 3 
O 3 R 2 


Power-of-attorney 
meaning of 
recognized agents 

Practice , 

Privy Council—concurrent findings ^ 

Precedents _ , T in 

American decisions | H 

English decisions S 107 N 10 

Precept . S 46 

application for, is not one in execution 

under S. 73 S 46 N 3 


Precept 

attachment under • 
conditions for issuing 


S 46 
S 46 


Prb bv m ?on°tract O 20 R 14 N 5 

by custom O 20 R 14 N 4 

DECREE FOR . O 20 R 14 

failure to deposit price within time 

fofixed-dccf O 20R14N 

payment into court 

right to rents and profits O 20 R 14 N 12 

Se m°oney° £ ^ O^R 14 N 14 

tender of purchase money 0 20 R 14 N 10 
mr^nincr of O 20 R 14 N 2 

movable property—bid of co-sharer O 21 R 77 
right of, on foreclosure of mortgage^ ^ ^ ^ 

right to sue for—survival of, on death 
of parties U 22 K I in y 

sale of share in immovable property and 
bid of co-sharer O 21 R 88 

SUIT FOR . 

frame of—whole claim to be in- 
eluded O 2 R 1 N 3 

plaintiff’s title, when accrues 2fl R 14 jj g 

rival pre-emptor- O 20 R 14 N 15 

. vendor’s title in 

under Mahomedan law O 20 N 

where there are rival pre-emptors U 2U k ih- 


Preliminary decree 

ACCOUNT SUIT 

between principal and agent 
administration suit 
appeal from 
defined 

foreclosure suit 

mortgage suit—sale of mortgaged 
perty 

partnership suit 
partition suit 

possession and mesne profits, suit 
redemption suit 


O 20 R 16 
O 20 R 16 
O 20 R 13 
S 97 
S 2 (2) 
O 34 R 2 
pro- 

O 34 R 4 
O 20 R 15 
O 20 R IS 
for _ 
O 20 R I? 
0 34 R7 


Preliminary point 

meaning of—for purposes of remand ^ N ^ 


S 2 (16)' 


Prescribed 

meaning of 

Presidency Small Cause Courts _ «• 

application of Code to S 8; O 51 R 

attachment of immovable property— r, ir 

Power S £ n o R 13 N 4 

ex parte decrees O 9 K ui 

judge’s order modifying award is not 
decree passed on award Sch II P 12 N 
transfer of certain decrees for execu- 
tion to O 21 R * 

Presidency Towns Insolvency Act 

order for delivery of property under 

s. 36 , cl. 5 o 21 R 31 N Z 

Prerogative of Crown 
Privy Council appeal 


S 109 N 9; S 112- 
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Prince 


agent of ; • • 03R2N7 

discovery of documents 0 11 R 13 N 18 
execution of decree against S 86 

exemption from arrest of S 86 (3) 

provisions of Code as to—suit by or 
against minors or persons of unsound 
mind—applicability of to princes and 
chiefs O 32 R 16 

recognized agents of S 85 

suit by or against Ss 86, 87 


Principal and agent 

decree for accounts between 


O 20 R 16 


Privacy 

rights of—suit for S 9 N 42 

Privilege 

from arrest S 135; O 21 R 11 N 3 

of documents O 11 R 13 Nn 3, 4 

inspection by court when privilege 
is claimed O 11 R 19 

, waiver of privilege O 11 R 14 N 5 

Privy Council appeal Ss 109-112, O 45 

abatement—applicability of provisions of 

Code as to O 22 R 11 N 9 

additional evidence—admission of, by 

O 41 R 27 N 19 

ADMISSION OF 

procedure thereon O 45 R 8 

notice to respondent 0 45 R 8 Nn 2, 3 
‘‘affirmance’', meaning of • S 110 N 13 

amount of money payable under order 

of Privy Council, how estimated O 46 R 15 

applicability of S 105 (2) S 105 N 9 

: application for leave—S. 6 Limitation 

Act does not apply O 45 R 2 N 3 

bar of S 111 N 3 

decree from which no second appeal 

lies . S 111 | 

estoppel of party not appealing to High 
Court O 41 R 31 N 15 

failure to appeal to High Court 

O 41 R 33 N 17 

on award, without intervention of 
court Sch II Para 21 N 17; S 104 N 8 
CERTIFICATE OF FITNESS S 109 N 10 

cannot be granted after final deci¬ 
sion by the Judicial Committee 

O 45 R 3 N 4 

discretion of court S 109 N 10 

form of S 109 N 11 

grant of—abandonment of portion 
of claim after—effect of S 110 N 10 
matter of great public importance 

S 109 N 10 

no appeal under Cl. 15, Letters 
Patent lies O 45 R 3 N 7 

preliminary objections to the certi¬ 
ficate open to the respondent be¬ 
fore Judicial Committee O 45 R 3 N 4 
question of—valuation, lower court’s 
decision not lightly interfered 


111 


with 

review 

when not granted 
CONSOLIDATION 

of appeals—object of 


O 45 R 3 N 4 
O 45 R 3 N 8 
S 109 N 10 

I 

O 45 R 4 N 1 


Privy Council appeal—C onsolidation 

of suits—for purposes of valuation 

O 45 R 4 

conditions of O 45 R 4 N 1 

inherent powers of, for saving 
» expenses and for purposes 

‘ of security O 45 R 4 N 2 

costs—rules as to S 112 N 8 

“court immediately below”, meaning 
of S 110 N 15 

criminal cases S 109 N 12; L P Cl 41 

cross-appeals S 110 N 14 

decree affirming lower court’s decree S 110 

decree of single Judge of High Court S 111 

decision under Income-tax Act L P Cl 39 N 12 
enforcement of Privy Council order— 
procedure for O 45 R 15 

EXECUTION OF PRIVY COUNCIL ORDER 

O 45 R 15; O 45 R 16 

application to be to the court from 
which appeal made O 45 R 15 N 5 
certified copy of Privy Council de¬ 
cree to accompany petition for 
execution O 45 R 15 N 4 

dismissal of Privy Council appeal 
for default—limitation for execu- 
, tion of High Court decree 

when begins O 45 R 15 N 17 

High Court’s power in execution 
is only ministerial O 45 R 15 N 7 
limitation O 45 R 15 N 18 

money payable under decree, rate 
of exchange, how calculated 

O 45 R 15 N 15 

on appeal from Calcutta High 
Court—Patna High Court no 
jurisdiction to execute O 45 R 15 N 6 
order of executing court appealable 
in same way as usual execution 
order of that court O 45 R 16 

order for costs O 45 R 15 N 14 

order against surety O 45 R 15 N 10 

recognition of assignment of de¬ 
cree-court of first instance has 
power O 45 R 15 N 9 

refusal of single judge of High 
Court to transmit record—appeal 
lies under Cl 15, L P 

O 45 R 15 N 16 

restitution of interest O 45 R 15 N 13 

restitution of mesne profits O 45 R 15 N 12 

restitution, when and how granted 

O 45 R 15 N 11 

stay of, if High Court has power 

to order O 45 R 15 N 8-A 

transmission of record 

application for, essential 

f . , f O 45 R 15 N 3 

to lower court, if necessary at 
instance of each party seeking 
execution O 45 R 15 N 2 

to what court O 45 R 15 N 8 

EXPENSES 

deposit for, balance if any to be 
refunded after transmission of 

deposit of VlsVj 

on grant of certificate O 45 R 7 


j 

A 
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Privy Council appeal— Expenses 

out of time not one to the satis¬ 
faction of the court 0 45 R 8 N 1 
refund of to appellant O 45 R 12 
final order— 

meaning of S 109 N 4; O 45 R 1 N 1 

S 109 N 4; O 45 R 1 N 1 
order for review, if a— See REVIEW 
from High Court L P Cl 39 

High Court’s power pending appeal 

0 45 R 13 

to add parties after grant of leave 

O 45 R 13 N 12 
to amend decree under appeal 

O 45 R 13 N 12 
to appoint receiver, pending O 45 R 13 N 11 
impounding of movable property, pend¬ 
ing appeal O 45 R 13 

in forma pauperis O 45 R 2 N 2 

insolvency matter O 41 R 11 N 18 

interlocutory judgments of High Courts 

L P Cl 40 

LEAVE TO APPEAL 

certificate of S 109; O 45 R 3 

form of O 45 R 3 Nn 4, 9 

order must state grounds O 45 R 3 N 4 
petition for—contents of O 45 R 3 

petition for grant of O 45 R 3 

refusal of O 45 R 6 

refusal by a court—other than 
a High Court, appeal lies 
under 0 43 O 45 R 6 N 3 

refusal of—grounds of refusal 

to be stated O 45 R 6 N 1 

security for costs, conditions 
and procedure 0 45 R 7 N 2 

dismissal of petition for O 45 R 6 

effect of refusal of O 45 R 6 

granted ex parte —liable to be res¬ 
cinded O 45 R 3 N 5 

in forma pauperis—po-wcr of High 

Court to grant O 44 R 1 N 12 

limitation for application for 

O 45 R 2 N 3 

petition for—non-prosecution of, 
liable to be struck off O 45 R 3 N 6 
petition to be made to the court 
whose decree is complained of 

O 45 R 2 N 1 

refusal of certificate—review O 45 R 3 N 8 
two decrees and a common judg¬ 
ment, two separate applications 
necessary O 45 R 2 N 1 

limitation S 109 N 8 


NOTICE TO RESPONDENT 
form of 

when dispensed with 


App. G. 13 
O 45 R 9-A 


ORDER 

dismissing appeal for failure to give 
costs, whether appealable 

O 41 R 10 N 14 
granting certificate L P Cl 39 N 16 

in insolvency L P Cl 39 N 9 

of remand O 41 R 23 N 24 

on application under L P Cl 13, is 
appealable to Privy Council 

L P Cl 13 N 8 


Privy Council appeal— Order 

passed on appeal—appeal to Privy 
Council from S 109 

refusing to quash proceedings by a 
writ of certiorari L P Cl 39 N 14 
setting aside or refusing to set aside 
sale O 21 R 90 N 50 

to stay execution of (decree 

O 41 R 5 N 20 
whether appealable S 104 N 8 

paper book 

delaying preparation and transmis¬ 
sion deprecated O 45 R 7 N 9 

Registrar of High Court, first to 
determine contents of O 45 R 7 N 8 
powers of court pending O 45 R 13 

practice s 112 N 5 

additional evidence S 112 N 10 

concurrent findings of facts 

S 110 N 18; S 112 N 6 
grounds not justifying inter¬ 
ference with S 112 N 6 

not to be disturbed generally 

S 112 N 6 

when interfered with S 112 N 6 
new point before Privy Council 
not allowed generally .. S 112 N 7 
order as to costs S 112 N 8 

re-hearing of appeals S 112 N 9 

question of law S 110 

record—material records to be print¬ 
ed O 45 R 7 N 8 

right of, under the Charter L P Cl 39—43 
Royal prerogative S 112 

rules made by Judicial Committee— App IV 

saving of S 112 

security 

execution of decree under O 45 R 13 N 4 
execution of period for O 45 R 7 N 7 
failure to furnish O 45 Rr 11, 14 

for each of consolidated appeals, 
to be given O 45 R 7 N 5 

for costs O 45 R 4 N 4 

form of O 45 R 7 Nn 4, 6 

from appellant, where execution 
stayed O 45 R 13 

from respondent 

after execution, special cause to 
be shown O 45 R 13 N 9 

where decree to be executed 

O 45 R 13 

further security O 45 R 14 

can be ordered O 45 R 10 

for costs—default—effect of 

O 45 R n 

pending appeal to Privy Council 

O 45 R 14 

in case of special leave High Court 
cannot demand O 45 R 7 N 2 

on grant of certificate O 45 R 7 

refusal of extension of time for, is 
not a judgment within Cl 15, L P 

O 45 R 7 N 10 
revocation—of acceptance of O 45 R 9 
stay of execution on security from 
appellant O 45 R 13 N 5 

time for furnishing, starting point 

O 45 R 7 N 3 
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Privy Council Appeal —Security 

time within which to be given 0 45 R 7 
single decree, several appeals from S 110 N 9 

* *» SPECIAL LEAVE 

prerogative of King in Council not 
affected S 112 

application for 

contents of S 112 N 12 

invariably granted ex parte S 112 N 12 
misstatements in S 112 N 12 

practice—petition first to court 
below for certificate, necessary 

O 45 R 3 N 2 

STAY OF EXECUTION O 45 R 13 

after special leave, power of High 
Court to grant O 45 R 13 N 7 

in view of application for special 
leave—whether High Court can 
grant 0 45 R 13 N 6 

or refusing stay—if open to appeal 

O 45 R 13 N 13 

pending appeal High Court can grant 
only after certificate O 45 R 13 N 3 
refusal by High Court—Privy Coun¬ 
cil may grant O 45 R 13 N 8 

when ordered O 45 R 13 

stay of further proceedings—High 
Court’s inherent power O 45 R 13 N 10 

SUBJECT-MATTER J 

claim or question respecting property 

.. S 110 N 11 ' 

dispute as to amount or value of 

O 45 R 5 

valuation S 110; S 110 Nn 2, 7, 8 

date of S 110 N 4 

dispute as to, may be remitted 
to court of first instance 

O 45 R 5 N 1 
in court of first instance S 110 N 3 
involving of claim or question 
of given value—“involve”, 
meaning of S 110 N 16 

market value S 110 N 3 

sum actually at stake—how far 
true test S 110 N 6 i 

SUBSTANTIAL QUESTION OF LAW S 110 

when must be invoked S 110 Nn 12, 17 
TRANSMISSION OF RECORD O 45 R 7 N 8 

by High Court to L P Cl 42 

documents which need not be trans¬ 
lated or transmitted O 45 R 7 

rules as to copies of evidence, etc. 

L P Cl 42 

under Letters Patent L P Cls 39, 40 

•w-hen lies Ss 109, 110; L P Cl 39 

Probate and Administration Act 

probate proceedings—applicability of 
O. 9 '09R9N6 

Proceedings 

consolidation of O 2 R 6 N 4 

procedure of suits applies to S 141 

STAY of 0 41 R 5 (2) 


Proceedings —Stay of ■ l - 

effect O 41 R 5 N 4 

inherent power to stay O 41 R 5 N 21 
on removal of next friend O 32 R 10 
order staying operations of —ad 

interim injunction O 39 R 3 

power of High Court O 39 R 1 N 24 

Procedure 

after application for transfer of suits 

S 24 

after notice of execution of decree O 21 R 23 

AS TO SUITS 

applicability to appeals S 141 N 8 

applicability to execution proceed¬ 
ing* . S 141 N 3 

applicability to other proceedings, 
and extent of S 141 N 9 

applicability to restitution proceed¬ 
ings S 141 N 4 

not applicable to Letters Patent 
appeals S 141 N 5 

execution of decree of foreign courts 

, . S 44 N 6 

hearing of pauper application O 33 R 7 

in execution g 51 

of collector, in special cases Sch III P 2 
judge vacating office before signing de- 

Cree O 20 R 8 

miscellaneous proceedings S 141 

on appearance of judgment-debtor, upon 

notice or after arrest O 21 R 40 

on application for execution O 21 R 17 

payment into court—acceptance of by 

paintiff ’ O 24 R 4 

rules of the 1st schedule—effect of S 121 


appeal whether operates as stay O 41 R 5 
by appellate court O 41 R 5 N 4 

C. P. C—453 


SUITS BY OR AGAINST 

lunatics O 32 R 15 

minors q 22 

summary suits O 37 R 7 

• . | is suing plaintiff in 

interpleader suit O 35 R 3 

when summons delivered for service O 5 R 29 

witness, failure of, to appear O 16 Rr 10-13 
where insufficient, sum paid in court for 
expenses of O 16 R 4 

written statement, when party fails to 
present O 8 R 10 

Process 

cost of—to be borne by party on whose 
behalf it is issued O 48 R 1 

court-fee on—time for the payment of 

, , O 48 R 1 

endorsement on, for execution O 21 R 25 

for execution—contents of O 21 R 24 

forms of Ap g 

of Chartered High Court—who may 

scr X e O 49 r i 

of High Court, original side O 49 R 1 

process fee—failure to pay—dismissal of 

suit . O 9 R 2 

return of, with endorsement, to court 

„ O 21 R 25 

b >- post O 5 R 9 Nn 3, 4 

on company—mode of O 29 R 2 

on corporation to be on secretary 
or director O 29 R 2 

on firms O 30 R 3 
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Process —Service >*• 

on Government to be received by 
Government pleader ’ O 27 R 4 

on person authorised by military 
men O 28 R 3 

on person authorised to sue or 
defend or plead on behalf of 
soldier or airmen O 28 R 3 

on recognized agent O 3 R 3 

on respondent or his pleader O 41 R 14 
on pleader O 3 R 5 

on Secretary of State, agent to re¬ 
ceive process 0 27 R 4 

on special agent O 3 R 6 

SUMMONS 

See also summons 

by whom to be signed O 5 R 1 (3) 
warrant for delivery of possession of 
immovable property O 21 R 35 

witnesses, issue of process to, on appli¬ 
cation of commissioner O 26 R 17 

Proclamation 

for requiring attendance of witness 

0 16 R iO 

of delivery of property in occupation 
of tenant O 21 R 36; O 21 R 96 

of order of attachment of immovable 
property O 21 R 54 

OF SALE BY PUBLIC AUCTION 

costs and interest not covered 
by proclamation, liability for O 21 R 89 
examination of persons to ascertain 
matters for proclamation O 21 R 66 

matters to be specified in O 21 R 66 

mode of making proclamation of 
sale O 21 R 67 

result in default of payment of 
purchase money, and fresh pro¬ 
clamation O 21 R 87 

sale, adjournment of, and fresh 
proclamation O 21 R 69 

separate proclamation unnecessary 
where sale of property is in lots 

O 21 R 67 

on re-sale O 21 R 87 

Production 

of additional evidence in appeal 0 41 R 27 
OF DOCUMENTS S 30; O 13 

before Collector Sch III P 13 

notice for O 11 R 16 

order for O 11 R 14 

of evidence, failure in production O 15 R 4 
of shop book O 7 R 17 

Promissory note 

costs, recovery of, of noting non-accept¬ 
ance of dishonoured cheques O 37 R 6 
joinder of parties liable on same O 1 R 6 
suit on, by firm O 30 R 1 N 9 

Property 

ancestral, liability of, in execution S 53 

attachment, what property liable to S 60 
injunction, temporary, when to be 

granted—in regard to property in 

dispute O 39 R 1 

meaning of S 9 N 17 


| Property 


private transfer of, pending attachment 
in execution S 64 

SUBJECT TO DECAY 

. sale of O 21 R 43 ; O 39 R 6 

suit for—civil nature S 9 N 17 

temple and religious—suit for, if of 
civil nature S 9 N 19 

Provincial Small Cause Courts 

application of code to S 7 

application of order and rules to O 50 R 1 

attachment of immovable property, 
power to order 0 38 R 13 

ex parte decrees O 9 R 13 N 5 

power to appoint receiver of immov¬ 
able property S 7 

See ATTACHMENT 

power to issue injunction S 7 

power to refer to High Court question 
as to jurisdiction O 46 Rr 6, 7 

second appeal, in suits cognizable by S 102 
Public Demands Recovery Act 

sale under—setting aside—on deposit 
of account due O 21 R 89 N 6 

Public nuisance 

suit for—pleading, contents of O 6 R 4 N 13 
suit in respect of Ss 91, 93 

Public officer 

attachment of allowances (being less 
than salary) not allowed S 60 

attachment of property in custody of 

O 21 R 52 

attachment of property of S 81; O 27 R 8 
body of individuals, if included in 

S 2 (17) Notes 

commissioned officer is public officer 

S 2 (17) (e) 

cantonment committee if included in 

S 2 (17) Notes 

DECREE ACAINST 

execution, how to be effected S 82 

time for payment to be specified S 82 

EXECUTION AGAINST 

jurisdiction S 82; O 21 R 48 

salary of public officer beyond juris¬ 
diction how to be attached O 21 R 48 
exemption from arrest S 81; O 27 R 8 

exemption from arrest except in execu¬ 
tion of decree S 81 (a) 

exemption from personal appearance 

in certain cn.ses S 81(6) 

extension of time to enable him to 
make reference to Government O 27 R 7 

meaning of $ 2 (17) 

notice before suit S 80 

official receiver, suit against—notice 

when necessary S 80 N 5 

person doing public duty, when public 

officer S 2 (17) Notes 

personal attendance of public officer not 
necessary S 81 

procedure in suit against O 27 R 8 

security for restitution in case of execu¬ 
tion, when cannot be required from 

O 41 R 7 

security for stay of execution, when can¬ 
not be required from public officer O 41 R 7 
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Public O fficer 

service of summons on 


O 5 R 27 


SUIT AGAINST 

act purporting to be done in his 
official capacity, meaning of S 80 N 5 
amendment of plaint—notice if 

necessary for S 80 N 16 

condition precedent, notice is S 80 N 10 

on contract—notice, necessity S 80 N 11 

death of intending plaintiff after 
notice—effect of S 80 N 20 

defence of suit against public officer 
undertaken by Government O 27 R 8 

expiry of period of notice, S 80 N 18 
extension of time fixed in summons 
to appear, to enable him to obtain 
necessary orders through proper 
channel O 27 R 7 

for act done in official capacity— 
arrest and attachment, in execu¬ 
tion, exemption from S 81 

for act done in official capacity— 
personal appearance in court, 
exemption from S 81 

injunction—notice, necessity of 

S 80 N 11 

Government pleader’s authority to 
appear and answer O 27 R 8 

Government pleader—failure of, to 
apply, appear and defend—effect 

O 27 R 8 

in official capacity O 27; Ss 79, 80 

in official capacity—title of suit 

O 27 R 7 N 1 

liability of defendant to arrest or 
attachment of property O 27 R 8 

notice and plaint, variance between 

S 80 N 19 

notice—for act purporting to be 
done in his official capacity S 80 N 5 
notice, form and sufficiency of S 80 N 13 
notice given—facts to be mentioned 
in plaint S 80 N 17 

notice, object of S 80 N 2 

notice, objection as to want of— 
waiver of objection S 80 N 15 

notice of suit S 80 

notice, service of S 80 N 14 

notice, special acts making notice 
not necessary S 80 N 3 

procedure in suit O 27 R 8 

when suit is to proceed as between 
private parties O 27 R 8 

without notice—rejection of plaint 

S 8.0 N 10 

village sanitation punchayat, whether 
included in S 2 (17) Notes 

Railway 

interpleader suit by—as regards goods 
consigned for transportation O 35 R 5 N 2 

railway administration—suit against 
notice S 80 N 9 

RAILWAY SERVANT 

arrest of, procedure as to S 55 

attachment of—allowances (being 
less than salary) of, not liable 
to S 60 


Railway 

ATTACHMENT 

mode of attachment of salary 
of O 21 R 48 

salary of, when liable to S 60 

service of summons on O 5 R 27 

Rateable distribution S 73 

applicability of S 73—condition for S 73 N 3 
application for—if step-in-aid of execu¬ 
tion S 73 N 23 

APPLICATION FOR EXECUTION 

claimant for rateable distribution, 
must have made S 73 N 8 

in inferior court S 73 N 8 

must be for execution in form and 
substance S 73 N 8 

should be pending at the time of 
receipt of assets S 73 N i, 

what are not S 73 N 8 

ASSETS 

administrative distribution of assets 
by court—determination of right 
of parties, not conclusive S 73 N 2 

distribution of S 73 N 4 

failure to participate in—effect of 

t t S 73 N 2 

held by court meaning of S 73 N 4 

if necessary to be realised by 
process of S 73 N 4 

meaning of S 73 N 4 

money deposited in court by gar¬ 
nishee O 21 R 46 N 16 

money deposited into court in pur¬ 
suance of attachment before judg¬ 
ment O 38 R 5 N 19 

money paid to stop sale, if O 21 R 69 N 14 
money payable under private trans¬ 
fer of attached property O 21 R 83 N 9 
receipt of, and application for exe¬ 
cution on the same day—pre¬ 
sumption as to priority, if 
there is S 73 N 11 

receipt of—application should have 
been made before S 73 N 11 

receipt of, subsequent to adjudi¬ 
cation of judgment-debtor as 
insolvent—effect of S 73 N 14 

receipt of, when deemed to be re¬ 
ceived S 73 N 11 

REFUND OF 

suit for S 73 N 18 

suit for, from person not enti¬ 
tled to receive same S 73 

suit for—when barred under S 

, 47 r ,S 73 N 18 

salary of public officer tinder attach¬ 
ment O 21 R 48 N 2 

should have reached hands of court 

, . in „ S 73 N 4 

claim to, not affected by transfer after 
attachment g ^ 

DECREE FOR PAYMENT OF MONEY 

claimant must be holder of S 73 N 6 

decree for money, meaning of S 73 N 6 

same judgment-debtor, decree should 
have been obtained against S 73 N 7 
effect of substantive rights of decree- 
holders, if affected S 73 N 2 
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Rateable distribution 

mode of 
object of 


S 73 N 22 
S 73 N 2 


ORDER FOR 

adjudication in insolvency of judg¬ 
ment-debtor subsequent to—effect 
of S 73 N 14 

conclusiveness of S 73 N 18 

PERSONS ENTITLED TO 

decree-holder of inferior court—pro¬ 
cedure for obtaining rateable dis¬ 
tribution S 73 N 8 

holder of order for attachment be¬ 
fore judgment S 73 N 10 

persons entitled to dividends to in¬ 
solvency proceedings O 21 R 90 N 7 

PRIORITY OF DEBTS S 73 N 19 

co-operative society, debts due to S 73 N 19 
crown, debts due to S 73.N 19 

PROCEEDINGS IN 

if execution proceedings O 21 R 30 N 7 
order in—appealability of S 73 N 24 

order in—revision when lies S 73 N 25 

RIGHT TO 

decree-holders, when entitled to S 73 

Government, rights of, S 73 

sale free of mortgage—rights of mort¬ 
gagee S 73 N 16 : 

sale in mortgage-decree, sale pro¬ 
ceeds, mode of applying S 73 N 17 

sale, SUBJECT TO MORTGAGE 

mortgagee cannot get rateable dis¬ 
tribution S 73 N 15 

mortgagee holding money decree 
also—if entitled to rateable dis¬ 
tribution S 73 N 15 

SAME JUDGMENT-DEBTOR 

all judgment-debtors, if necessary 

to be identically same S 73 N 7 

“same judgment-debtor”—meaning 

of S 73 N 7 

subsisting decree necessary S 73 N 9 

validity of decree—jurisdiction of court 

to enquire into S 73 N 12 

right of one decree-holder to impeach 

the decree of another S 73 N 12 

Receiver 
ACTS OF 

attached property seized by collector 
acting as receiver—act cannot be 
disputed by way of motion O 40 R 5 N 1 
person aggrieved by—remedy of 
v O 40 R 1 N 43 

agreement with—contempt of court 

O 40 R 1 N 34 

APPOINTMENT OF S 94; O 40 R 1 

application for—how to be made 

O 40 R 1 N 54 

may be renewed on restora¬ 
tion of suit dismissed O 40 R 1 N 13 
order granting or rejecting 
appeal O 43 R 1 

to be made promptly O 40 R 1 N 13 
company O 40 R 1 N 17 

consent order as to, does not pre¬ 
vent party from attacking admi¬ 
nistration O 40 R 1 N 48 


Receiver— Appointment of 

declaratory suit O 40 R 1 N 13 

discretion of court should be judi¬ 
cial O 40 R 1 Nn 2, 13, 14 

distinguished from injunction 

O 40 R 1 N 13 

duration of O 40 R 1 N 40 

effect of 

is to make property in custodia 
legis O 40 R 1 N 2 

prior attachment not superseded 

O 40 R 1 N 29 

in execution proceeding S 51; 

O 21 R 11 N 12; O 21 R 30 

N 7; O 40 R 1 N 19 

for what property 

future earnings O 40 R 1 N 5 

property in the hands of com¬ 
mon manager O 40 R 1 N 21 

rents and profits, for collection 
of O 40 R 1 N 13 

grounds O 40 R 1 N 14 

plaintiff must show strong 

reasons O 40 R 1 N 13 

interference with by appellate 

court S 107 N 26 

money suit O 40 R 1 N 13 

mortgage suit O 40 R 1 N 4 

mortgagee himself, when can make 

O 40 R 1 N 4 

notice to opposite side O 40 R 1 N 45 
proceedings other than suits O 40 R 1 N 3 

purpose of O 40 R 1 N 2 

security, failure to take security— 
effect of O 40 R 3 N 1 

suit relating to 

maintenance O 40 R 1 N 9 

mortgage—mortgagee, if in pos¬ 
session, must give up posses¬ 
sion to Receiver O 40 R 1 N 4 

partnership O 40 R 1 N 8 

partition O 40 R 1 N 15 

testamentary matters O 40 R 1 N 6 
suit under Religious Endowments 
Act O 40 R 1 N 7 

suits under S92 O40R1N7 

what court may appoint O 40 R 1 N 12 

when can be made O 40 R 1 N 13 

after decree O 40 R 1 N 20 

pendency of appeal to Privy 
Council O 45 R 13 (2) 

when executor is in possession 

O 40 R 1 N 16 

where matter has been referred to 
arbitration O 40 R 1 N 18 

where receiver has been appointed 
under S 146 of the Cr P C 

O 40 R 1 N 10 
who may be appointed O 40 R 1 N 11 

ATTACHMENT AGAINST 

attachment of property of receiver 
in enforcement of his duties O 40 R 4 
breach of duty O 40 R 4 N 3 

of property in hands of O 40 R 1 N 30 
contracts by—enforcement of—powers 
of court O 40 R 1 N 50 

decree against—procedure to be follow¬ 
ed by decree-holder O 40 R 1 N 31 
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Receiver 


decree obtained by—attachment of, 
without leave of court—effect O 40 R 1 N 30 
discharge of—pending suit—suit can be 
continued by true owner O 40 R 1 N 48 

DISPOSSESSION OF THIRD PARTY 

claim by third party—enquiry as to 

O 40 R 1 N 49 

court may remove any person in 
possession of property O 40 R 1 N 49 
duration of office O 40 R 1 N 48 

duty of O 40 R 3 

breach of—effect O 40 R 4 

delegation if can be made O 40 R 1 N 27 
enforcement of O 40 R 4 

mode of enforcement O 40 R 4 


JOINDER OF 

in declaratory suit O 40 R 1 N 44 

proceedings under S 145, Cr P C 

O 40 R 1 

suit for declaration in respect of 
property—receiver not a neces¬ 
sary party O 40 R 1 N 31 

suit for declaration of title O 40 R 1 N 31 
suit for interfering with possession 
of receiver O 40 R 1 N 44 

suit for money against represen¬ 
tatives of deceased person O 40 R 1 N 44 
joint receivers—when may be ap¬ 
pointed O 40 R 1 N 47 

LIABILITY TO 

account O 40 R 1 N 37; R 3 

amount due by him to be paid into 
court O 40 R 3 

criminal prosecution O 40 R 1 N 39 

debts incurred in the course of busi¬ 
ness O 40 R 1 N 32 

distinguished from liability of exe¬ 
cutor or trustee O 40 R 1 N 38 

estate if liable O 40 R 1 N 32 

general O 40 R 1 N 36 

loss caused by receiver’s default, 
person liable O 40 R 1 N 33; R 3 

loss occasioned by gross negligence 

of O 40 R 3 (d) 

loss occasioned by wilful default 
or negligence 

040R3N4;0 40 R4N2 
of firm—service of summons on 
in a suit against firm O 30 R 3 N 4 
ORDER APPOINTING 

appeal O 40 R 1 N 51 

revision O 40 R 1 N 53 

order for scrutiny of accounts in— 
appeal O 40 R 1 N 51 

order giving directions to receiver— 

appeal O 40 R 1 N 51 

order granting leave to sue, appeal 

O 40 R 1 N 51 

order passing accounts—appeal lies 

O 40 R 1 N 51 

order raising remuneration of—whe¬ 
ther appealable O 40 Rr 1, 2 

order refusing to appoint—appeal 

O 40 R 1 N 51 

order refusing to remove—appeal 

O 40 R 1 N 51 


Receiver 

order that receiver is liable to account 
—no appeal O 40 R 1 N 51 

POSITION OF 

is an officer of the court O 40 R 1 N 28 
when public officer S 2 (17) Notes 

POSSESSION OF 

enures for benefit of true owner 

O 40 R 1 N 29 

interference with is contempt of 
court O 40 R 1 N 34 

powers of O 40 R 1 

assignment of his rights O 40 R 1 N 27 
execution of documents O 40 R 1 N 26 
general O 40 R 1 Nn 22, 23 

realisation of property O 40 R 1 N 24 
rents and profits, collection of 

O 40 R 1 N 25 

POWER of court 

authorisation to enter upon pro¬ 
perty to make inventory O 40 R 1 N 49 
court can wind up his charge even 
after disposal of suit O 40 R 1 N 48 
scrutiny of accounts O 40 R 1 N 48 

property in the hands of 

attachment—what court can order 

O 40 R 1 N 30 

execution of decree against—leave 
of court is necessary O 40 R 1 N 30 
sale without leave of court—valid¬ 
ity O 40 R 1 N 30 

purchase of property by, not to be 
made _ O 40 R 1 N 28 

rateable distribution, right of, against 
leave of court O 40 R 1 N 30 

removal of—claim for restitution on 

O 40 R 1 N 48 

removal of, when to be made O 40 R 1 N 48 

rights of 

lien on estate 

O 40 R 1 N 42; O 40 R 2 N 2 
property sold away—receiver has 
no right to possession O 40 R 1 N 48 

remuneration of O 40 R 1 N 35; 

O 40 R 2; O 40 R 2 N 1 
right to costs and charges incurrad 
by him O 40 R 2 N 3 

SALE by 

if need be confirmed O 21 R 92 N 10 
setting aside for fraud or material 
irregularity O 21 R 90 N 2 

saptirdar is a O 40 R 1 N 2 

security O 40 R 3 

for costs by receiver on plaintiff’s 
insolvency O 22 R 8 

surety’s liability O 40 R 3 N 2 

to be given O 40 R 1 N 41 

suit by or against 

continuance of, by successor in 
office O 40 R 1 N 46 

leave of court 

effect of not getting O 40 R 1 N 31 

general O 40 R 1 N 31 

if can be granted subsequent 
to institution of suit O 40 R 1 N 31 
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Receiver —Suit by or against 

not necessary in suit under 
S. 85 of Madras Act VIII 
of 1865 0 40 R 1 N 31 

owner cannot sue Jagirdar appoint¬ 
ed by receiver for accounts 

O 40 R 1 N 31 

present receiver cannot sue former 
receiver O 40 R 1 N 31 

third person—removal of person from 
possession or custody of property 0 40 R 1 
who can apply for—legal representa¬ 
tives of deceased party if can apply 

O 47 R 1 N 5 

who may be appointed—collector, when 
may be appointed O 40 R 5 

Recognized agent- 

See also agent—recognized agent 

Record 

of admitted documents O 13 R 7 

of evidence in English S 138 

of examination of parties O 10 R 3 

of points where additional evidence 
taken O 41 R 29 

sending for—power of court O 13 R 10 

Redemption 

See also mortgage 

charges—provisions respecting re¬ 
demption and sale—apply to O 34 R 15 
extension of time—period fixed for pay¬ 
ment in decree O 34 R 7 

SUIT FOR 

compromise decree—whether final 
decree necessary O 34 R 7 N 3 

decree, preliminary and final O 34 Rr 7, 8 
default of payment by plaintiff— 
court to pass final decree debar¬ 
ring his right to redeem O 34 R 8 

foreclosure, decree in O 38 R 8 

frame of—whole claim to be in¬ 
cluded O 2 R 1 N 3 

of mortgage or charge S 16 

parties O 34 R 1 

place of suing S 16 

possession, claim for, in O 2 R 4 


Reference 

application for, to High Court 


O 46 
O 46 R 1 


BAR TO 

execution of decree not allowed 
pending reference to High Court 

O 46 R 2 

existence of appeal O 46 R 1 N 4 

conditions for O 46 R 1 N 2 

costs of O 46 R 4 

how dealt with O 46 R 4 N 1 

court to which lies O 46 R 1 N 5 

decree contingent upon decision of 
High Court, court may pass O 46 R 2 
distinguished from appeal . O 46 R 1 N 2 

district court O 46 R 7 

reference by, in certain cases O 46 R 7 
referring small cause court deci¬ 
sion, reasons to be recorded 

O 46 R 7 N 4 
Sch I App G 


Reference . .vi, 

High Court decision not a decree, 
no review lies O 46 R 3 N 1 

High Court decision—procedure there¬ 
on O 46 R 3 N 1 

High Court—powers of, in O 46 R 5 

how made—facts and court’s opinion to 
be stated O 46 R 1 N 8 

jurisdiction—doubt as to O 46 R 6 

jurisdiction—mistake as to O 46 R 7 

order in—decree to conform with O 46 R 3 
Presidency Small Cause Courts—powers 
of O 46 R 1 N 9 

procedure after judgment of High 
Court O 46 R 3 

procedure pending High Court decision 
in referring court O 46 R 2 

question of fact 

finding not interfered with by 
the High Court O 46 R 7 N 6 

not open to O 46 R 1 N 6 

reasonable doubt—question must con¬ 
tain O 46 R 1 N 7 

return of case for amendment, etc. 

O 46 R 5 N 1 

SMALL CAUSE COURT 

decision of—reference by District 
Court only if found erroneous 

O 46 R 7 N 3 

procedure of reference by O 46 R 6 N 1 

STAY OF PROCEEDINGS 

pending O 46 R 2 

power of court making reference 
to O 46 R 2 

TO ARBITRATION 

power of appellate court, for S 107 N 27 
who can make—all interested parties 


must join 
to Government- 


to High Court 
to old Codes 
when does not lie 

Register 

of appeals 
of suits 

Registered post 
service by 


Sch II P 1 N 7 
xtension of time for 

O 27 R 7 
S 113; O 46 R 1 
S 158 
O 46 R 1 N 3 


O 41 R 9 
O 4 R 2 

O 5 R 21 


Registrar 

delegation of judicial and non-judicial 
work to S 128 

of joint stock company—suit by or 
against company—Registrar whether 
can represent company O 29 R 1 N 8 

Registration 

compromise decree—if necessary to be 

registered O 23 R 3 N 25 

decree directing realisation from non- 
mortgaged properties, in case of defi¬ 
ciency on sale of mortgaged proper¬ 
ties if money decree for purposes of 
registration O 34 R 6 N 23 

mortgage decree—transfer of—registra¬ 
tion whether necessary O 34 R 5 N 21 

OF DOCUMENTS 

by judge or officer of court O 21 R 34 


forms of 
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Registration — Of documents 


i i 


executed under decree of court O 21 R 34 
sale certificate O 21 R 94 N 14 

Registration Act 

section 77 O 20 R 7 N 4 

Relators 

public charities—suit relating to S 92 

public nuisance, suits relating to S 91 

Relief 

claim for larger relief—effect of—whole 
suit not to be dismissed O 7 R 7 N 1 
frame of suit—all reliefs in same cause 
of action—to be included in plaint 

O 2 R 2 N 13 

general—need not be claimed O 7 R 7 N 2 
refusal of—where not expressly granted S 11 
res judicata —relief claimed, in plaint but 
not granted S 11 

right to—upon facts and documents not 
stated in pleadings O 7 R 7 N 1 

SEVERAL RELIEFS 

omission to sue for some O 2 R 2 N 14 
one beyond jurisdiction—proce¬ 
dure O 7 R 10 N 1 

SPLITTING OF 

bar due to—not applicable to de¬ 
fence O 2 R 2 N 29 

instances O 2 R 2 N 19 

when permitted—identity of parties 
necessary for bar to operate— 
instances O 2 R 2 N 21 

STATEMENT IN PLAINT 

alternative relief O 7 R 7 N 3 

relief founded on separate grounds 

O 7 R 8 

specific statement necessary 

O 7 R 1 (g) ; O 7 R 7 

SUBSEQUENT EVENTS 

court’s power to consider in grant¬ 
ing relief 0 7 R 7 N 4; O 8 R 8 N 1 
undervaluation of—rejection of plaint 

O 7 R 11 

useless relief—court’s power to grant 

O 7 R 7 N 1 

Religious Endowments Act, 1863 S 92 

suit under Ss. 14 and 18 of—abatement 
—survival of right O 22 R 1 N 16 

Religious office 

right to exercise of—temporary injunc¬ 
tion restraining O 39 R 1 N 9 

Religious processions 

suit for declaration of right to—if of 


civil nature 

Religious rites and ceremonies 
suits relating to 

Religious trusts 

suit in respect of 

Relinquishment 

amount relinquished 
plaint 
of claim 

Remand 

appeal from order of, lies 


S 9 N 24 


S 9 N 48 
Ss 92, 93 
to be stated in 

O 7 R 1 
O 2 R 2 (2) 


O 43 R 1 (u) 


Remand 

irregularity or error not affecting merits 
of jurisdiction S 99 

issues, remand by appellate court for 
trial O 41 R 25 

of case O 41 R 23 

omission to appeal from order of—effect S 105 
order for—appeal S 105 

power of appellate court to 

S 107 (b) ; O 41 R 23 

Rent 

attachment before ascertainment of O 21 R 42 
decree for possession and for rent O 20 R 12 
decree for property not exempt from 
attachment and sale S 60 

receiver, collection of rents by O 40 R 1 

recovery of—non-applicability of C. P. 

Code to S 4 (2) 

suit for 

claim for arrears of, may be joined 
with suit for recovery of land O 2 R 4 
frame of—splitting of claim O 2 R 2 N 10 
omission to sue for portion of 
arrears of O 2 R 2 

possession and rent—splitting of 
relief O 2 R 2 N 15 

rent for successive years—frame of 
suit O 2 R 2 N 9 

Rent Acts 

sale under—setting aside on deposit of 
decree amount O 21 R 89 N 6 

Repeals S 156 

continuance of orders under repealed 
enactments S 157 

of enactments S 156 

reference to Code of Civil Procedure 
and other repealed enactments S 158 

Representative 

application for execution by or against 

S 146 N 4 

application to set aside ex parte decree 
b y S 146 N 7 

assignee—proceedings by or against S 146 

“claiming under a person", meaning of 

S 146 N 8 

continuance of proceedings by S 146 Nn 2, 4 
holder of decree to be executed by 
attachment of another decree O 21 R 53 
impleading of under S. 146, unnecessary 

S 146 N 9 

proceedings by or against S 146 

question as to, to be decided by execut¬ 
ing court S 47 (3) 

rights of S 146 

appeal by S 146 N 5 

Representative suit 

advertisement—notice to public, where 

numerous parties O 1 R P. 

parties to O 1 R .8 

plaint in O 7 R 4 

Residence 

British India, residence out of—mean¬ 
ing of—for purposes of security for 
costs O 25 R 1 

company—residence of—for purposes 
of security for costs O 25 R 1 N 4 
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Residence 


meaning of 0 5 R 9 N 2 

railway company—“residence”— 

meaning of, for service of 
summons 0 5 R 13 N 1 


Resistance 

to execution 

Res judicata 
APPLICABILITY 

to appeals S 

arbitration proceedings S 

refused to file award, when res 
judicata S 

execution proceedings S 

prior proceedings, when bar to suit S 
proceedings S 

principle not governed by technical 
considerations of form S 

basis of S 


S 74 
S 11 

11 N 29 
11 N 27 

11 N 27 
11 N 3 
11 N 3 
11 N 3 

11 N 2 
11 N 2 


BAR OF 

applicable even though the result 

is sanctioning of illegality S 11 N 6 
is reciprocal and mutual to parties 

S 11 N 2 

must be pleaded and proved S 11 N 6 
not one of jurisdiction, but could 
be waived S 11 N 6 

not provable from plaint S 11 N 6 

CO-DEFENDANTS I 

as between S 11 Nn 46, 47 

co-plaintiffs as between S 11 N 47 

collaterally and incidentally in issue, de¬ 
cision on, is not S 11 N 13 

common right, as to S 11 Expl 6 ; 

competence of court not dependant on 
right of appeal S 11 

CONSTRUCTIVE 

grounds of attack, meaning of S 11 N 38 
ground of attack or defence actually 
raised but not decided S 11 N 33 

in subsequent suit might and 
ought to have been alleged in 
former suit S 11 N 35 

grounds of defence, meaning of S 11 N 39 
matter constructively in issue—if 
necessary to be heard and decid¬ 
ed S11N 33 

meaning of S 11 N 33 

plea not permitted by law, S 11 N 36 

plea of facts in existence at the 
time of former suit S 11 N 36 i 

plea of facts, not known at the time 
of former suit S 11 N 36 

plea which might have been raised 

S 11 N 36 

plea which ought to have been raised 

S 11 N 37 

principle of difference from O 2, R 2 

S 11 N 33 

tests of S 11 N 37 

cross decrees—appeal from one if and 

when barred S11N29;0 41R1N7 

difference between S 11 and 02 R 2 S 11 N 2 

DIRECTLY AND SUBSTANTIALLY IN ISSUE 
matter in decision about, depends 
on circumstances S 11 N 7 


Res judicata — Directly and substantially in 
issue 

may be actually or constructively 

S 11 N 7 

when constructively so S 11 N 33- 

requires allegation and either de¬ 
nial or admission S 11 N 7 

test for deciding what is S 11 N 7 

effect of S 11 N 2 

essentials of S 11 N 5 

estoppel, distinction from S 11 N 4 

EXECUTION PROCEEDINGS 

certificate of sale if and when res 
judicata O 21 R 94 N 12- 

construction of decree operates as . 

res judicata S 38 N 11 

constructive refs judicata, doctrine 
of, if applicable S 11 N 23 

general principle confined to deci¬ 
sion of substantive rights S 11 N 23- 

if principle applicable to S 11 N 28 

objection to irregularity of sale 
proceedings—order as to, when 
res judicata O 21 R 90 N 41 

order as to irregularity in execu¬ 
tion sale whether operates as 

O 21 R 92 N 6- 

order of executing court declaring 
one of two rival bidders to be 
purchaser, if operates as O 21 R 88 N 5 
proceedings to settle proclamation 
—application of principle to 

O 21 R 66 N 22 
when constitutes res judicata S 11 N 23 
exhaustive, section 11 is not S 11 N 3 

EX PARTE DECREE 

by fraud, suit to set 
barred 

when res judicata 

FORMER COURT 

administrative officer, if he 
court 

civil court decision, if res judicata 
in criminal case S 11 N 99 

civil court, decision of title is 

res judicata in revenue courts S 11 N 76 
competency of 

augmentation of claim in sub¬ 
sequent suit, by accrual of in¬ 
terest—if former decision res 
judicata S 11 N 97 

concurrence of jurisdiction ne¬ 
cessary about subject-matter 
and pecuniary value S 11 N 83 

decision of jurisdiction is res 
judicata in subsequent pro¬ 
ceedings S 11 N 73 

foreign court S 11 N 78 

inability of former court aris¬ 
ing not from incompetence 
but on account of preferen¬ 
tial jurisdiction of another 
court, effect of S 11 N 95 

must be of trial court and not 
appellate court S 11 N 94 

necessary not merely to try 

issue but whole suit S11N 73 

no reference to territorial juris¬ 
diction of British Indian 
Courts S 11 N 78 


aside, not 

S 11 N 19 
S 11 N 19 


is 

S 11 N 74 
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Res Judicata— Former court— Competency of 

not affected by facts that ap¬ 
peals lie or do not lie to 
different courts S 11 N 96 

refers to date of former suit 

S 11 N 97 

to try former suits S 11 N 73 

to try subsequent suit S 11 N 73 

to try subsequent suit, mean¬ 
ing of S11N 78 

concurrent jurisdiction with 
later, both as regards pecu¬ 
niary value and subject-matter 
necessary S 11 N 78 

court, meaning of S 11 N 74 

court of exclusive jurisdiction, 
res judicata in subsequent pro¬ 
ceedings S 11 N 75 

criminal court—if decision is res 
judicata in civil court S 11 N 99 

inferior court—subsequent court, 
superior court—decision on issue, 
if res judicata S 11 N 82 

must have concurrent jurisdiction 

with that of subsequent court S 11 N 75 
must have pecuniary jurisdiction 
over subsequent suits S 11 N 79 

pecuniary jurisdiction, nature of SllN 79 
rent revenue and settlement courts, 
of concurrent jurisdiction with 
civil courts—decision is res judi¬ 
cata in civil courts S 11 N 77 

revenue courts—decision res judi¬ 
cata in civil courts where juris¬ 
diction of revenue court is ex¬ 
clusive S 11 N 75 

decision of title when res judi¬ 
cata in civil court S 11 N 76 

decision without jurisdiction— 
no res judicata in civil 
courts S 11 N 76 

having exclusive jurisdiction— 
decision is res judicata in 
civil courts S 11 N 76 

Small Cause Courts’ decision if res 
judicata in ordinary courts S 11 N 75 
FORMER SUIT 

administration suit, decision in 
when constitutes S 11 N 28 

arbitration proceedings, if they arc 

suits S 11 N 27 

former decision obtained by fraud 
or collusion—if and when res judi¬ 
cata S 11 N 98 

means previously decided suit S 11 N 20 

parties or parties under whom they 

claim, must be same S 11 N 41 

small cause suit tried on the original 
side—decision on title if res judi¬ 
cata in subsequent suit S 11 N 83 

general principles of—applicability to 
appeals S 11 N 29 

HEARD AND FINALLY DECIDED 

abatement of former suit is no res 
judicata in subsequent suit SllN 106 
adverse finding against defendant— 
suit dismissed—finding if res 
judicata S 11 N 109 

plaintiff—suit wholly decreed— 

C.P.C.—454 


Res Judicata —Heard and finally decided 

finding if res judicata S 11 N 110 
successful party, is not S 11 N 7 
amendment of decree—applications 

for, if barred S 11 N 24 

appealable decisions—finality of S 11 N 111 
appeal against decree—appellate 

judgment must be looked into to 
decide res judicata , S 11 N 111 

appeal withdrawn or dismissed on 
preliminary point—lower court’s 
decision operates as res judi¬ 
cata S 11 N 111 

conditional decree, finality of S 11 N 113 
consent decree—if operates as res 
judicata S 11 N 114 

decision need not be express but 
may be implied S 11 N 118 

decision need not have been 

embodied in the decree S 11 N 117 

decision not based upon finding if 
res judicata S 11 N 108 

decision without notice to party, 
if res judicata S 11 N 100 

declaratory decree, effect of, on 
subsequent suit S 11 N 15 

dismissal for default of former 
suit—no res judicata SllN 106 

dismissal for default to do anything 
ordered by court to be done, no 
res judicata S 11 N 106 

dismissal of appeal for default— 

whether decree of lower court 
superseded O 41 R 17 N 9 

dismissal of suit for failure to fur¬ 
nish security for costs ordered 

O 25 R 2 N 2 

failure of appellate court to pass 
a decree in favour of non-appeal¬ 
ing party O 41 R 33 N 14 

failure to ask for relief under O 41 
R 33 O 41 R 33 N 14 

former decision must have been on 
the merits S 11 N 104 

former suit withdrawn with leave— 
no res judicata in subsequent suit 

S 11 N 101 

implied decision—no res judicata if 
not raised at all in the previous 
suit S 11 N 118 

is a necessary condition S 11 N 100 

issue decided in former suit 

extrinsic evidence not admissi¬ 
ble to determine what issues 
were decided S 11 N 122 

how to determine what issues 
were decided S 11 N 119 

judgment to be looked into to 
determine what issues were 

decided S 11 N 120 

pleadings may be looked into to 
determine what issues were 
decided S 11 N 119 

matter decided by first court, but 
left open by appellate court is not 
res judicata S 11 N 101 

matter excluded from decision in 
former suit, is not res judicata 

S 11 N 103 
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Res Judicata —Heard and finally decided . \ 

matter left open, court having no 
power to do so, if res judicata S 11 N 101 
matter left undecided—no res judi¬ 
cata S11N 101 

matter refused to be decided is no 
res judicata S 11 N 103 

merits not gone into in former suit 
—dismissal on technical grounds 
is not res judicata S 11 N 105 

onder rejecting memo, of appeal 
whether operates as a bar S 11 N 25 
provisional orders, finality of S 11 N 112 
redemption decree—finality of S 11 N 116 
set-off, plea of, decided in former 
suit is res judicata in subsequent 
suit S 11 N 107 

two or more conflicting former de¬ 
cisions—which operates as res 
judicata S 11 N 100 

unnecessary or irrelevant issue, de¬ 
cision on—no res judicata S 11 N 108 
withdrawal of former suit—order 
granting leave without jurisdic¬ 
tion-decision is res judicata S 11 N 101 
withdrawal of suit without per¬ 
mission, effect of S 11 N 128 

Income-tax Act proceedings S 11 N 28 

Indian Companies Act, proceedings S 11 N 28 
insolvency proceedings . S 11 N 28 

INTERLOCUTORY 

applications are not suits S 11 N 22 

order, when constitutes S 11 N 22 

intervenor—decision against, when res 
judicata S 11 N 44 

issue of fact, decision on, constitutes 
res judicata S 11 N 9 

issue of law, when decision on, is res 
judicata S 11 N 11 

judgments in rem S 11 N 68 

judgment in personam difference 

between S 11 N 68 

jus tcrtii, plea of, decision when res 
judicata S 11 N 43 

Land Acquisition Act proceedings S 11 N 28 

legal representative, order determining 
who is O 22 R 5 N 8 

lessee—decision against lessor, when 
binding on lessee S 11 N 57 

lessor—decision against lessee, if binds 
lessor S 11 N 57 

MATTER IN ISSUE S 11 N 7 

admitted matter is still in issue S 11 N 12 
and cause of action—identity of S 11 N 72 
in the two suits—cause of action— 
relation between S 11 N 72 

subject-matter of suit—is not the 
test of S 11 N 72 

matter must be directly and substan¬ 
tially in issue S 11 N 7 

matter not in issue, is not S 11 N 12 

maintenance suit S 11 N 16 

might and ought—meaning S 11 

mixed question of law and fact S 100 N 28 
is as much res judicata as question 

of fact S 11 N 10 


I Res Judicata 

MORTGAGE SUIT 

further suits for over-payments or 
mesne profits whether maintain- 
| ab’e O 34 R 9 N 3 

puisne mortgagee, suit by—against 
mortgagor and prior mortgagee 
when res judicata S 11 N 40 

right to personal decree, decision of, 
when res judicata S 11 N 40 

MORTGAGOR AND MORTGAGEE 

decisions against mortgagor when 
binding on mortgagee S 11 N 55 

sale by mortgagee, when binding 
on mortgagor S 11 N 55 

Oaths’ Act—proceedings S 11 N 28 

operation of, does not depend on use¬ 
fulness of the suit S 11 N 5 

obiter dicta S 11 N 12 

order 

as to who is legal representative, 
when constitutes S 11 N 28 

on objection or claim to attach¬ 
ment O 21 R 58 N 23 

owing to foreign judgment S 13 

paramount title, plea of—mortgage suit 

S 11 N 40 

PARTIES 

auction-purchaser in mortgage de¬ 
cree—if claims under judgment- 
debtor S 11 N 56 

claiming under 

auction-purchaser in money de¬ 
cree if claims under judgment- 
debtor S 11 N 56 

auction-purchaser in mortgage 
decree, if claims under de¬ 
cree-holder S 11 N 56 

auction-purchaser in revenue 
sale, if claims under de¬ 
faulting proprietor S 11 N 56 

claim suit—judgment-creditor, 

if represents judgment-debtor 

S 11 N 56 

claim of under—party in previous 
suit—title must have arisen sub¬ 
sequent to the first suit S 11 N 49 

co-heirs, if claim under each 
other 

co-owners, if claim under 
other 
co-tenants 

decision on failure to appeal, if 
operates as res judicata O 17 R 3 N 7 
Hindu son, if claims through 
father S 11 N 50 

minor, decree against—if and when 
res judicata S 11 N 69 

mortgagor, if claims under co¬ 
mortgagor S 11 N 55 

of the same side—decision when 
res judicata S 11 N 42 

official assignee acting for cre¬ 
ditors, if representative of in¬ 
solvent S 11 N 58 

under whom they or any of them 
claim, meaning of S 11 N 48 

PRINCIPLE of S 11 N 2 

application to mortgage suits S 11 N 40 


S 11 N 51 
each 

S 11 N 52 
S 11 N 53 
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Res Judicata 

probate proceedings ' S 11 N 28 

pro forma party, decision against or in 

favour, is not S 11 N 12 

question of fact, what is S 100 N 28 

REDEMPTION 

and settlement of accounts, suits 
for, when res judicata S 11 N 40 

suits for 

by several mortgagors S 11 N 40 
if bars suit for ejectment S 11 N 40 
pleas which mortgagee might 
and ought to raise S 11 N 40 

on same mortgage S 11 N 40 

RELIEF CLAIMED BUT NOT EXPRESSLY 
GRANTED g jj 

discretionary relief S 11 N 125 

effect oi r S 11 N 123 

mesne profits S 11 N 125 

relief must be substantive and not 
auxiliary S 11 N 124 

RENT SUITS 

for successive periods 
relating to rate or area 
title in, when res judicata 
REPRESENTATIVE 

capacity, res judicata as to S 11 

creator of a party, if S 11 N 67 

official liquidator, if represents 
debenture-holders and creditors S 11 N 67 


/ Res Judicata 


S 11 N 15 
S 11 N 17 
S 11 N 14 


REPRESENTATIVE SUITS 

administrator, by or against S 11 N 64 
agent, by or against S 11 N 65 

benamidar—by or against S 11 N 65 
decree in O 1 R 8 N 21 

executor, by or against S 11 N 64 
.Hindu reversioner, by or 

against S 11 N 63 A 

Hindu widow, by or against S 11 N 63 
joint contractors, by or 
. against S 11 N 66 

joint wrong doers, by or 

against S 11 N 66 

karnavan of Malabar tarwad, 
by or against s' 11 N 62 

legal representatives, decree 

against one only, if res judi- 

cata , S 11 N 63 B 

manager of Hindu joint family, 

by or against S 11 N 61 

meaning of S 11 N 59 

municipal board, decision 
against—when res judicata S 11 N 67 
persons represented in prior 
suit—decision when res judi¬ 
cata S U N 59 

shebaits, by or against S 11 N 60 

trustees, suits by or against S 11 N 60 

under O. 1, R. 8 S 11 N 59 (a) 
vatan holder, decree against, if 
binds successor S 11 N 67 

review, application for, when bars a 

su,t S 11 N 26 

same parties, meaning of S 11 N 42 

parties under whom they claim— 
former suit must have been be¬ 
tween them S 11 N 41 


SAME TITLE 

different titles—litigation under- 
illustrations of S 11 N 70 

litigation under—illustrations of S 11 N 70 

same persons being parties in dif¬ 
ferent characters S 11 N 70 

title, meaning of S 11 N 70 

strangers, when bound by judgment to 
which they are not parties S 11 N 68 
substantially" in issue means of 
importance and value for decision S 11 N 7 

SUBSEQUENT SUIT 

additional claim made—if former 
suit will constitute res judicata 

. . .. . f S 11 N 81 

jurisdiction of special nature— 

former decision not res judicata 

i . . S 11 N 84 

valuation of plaint increased, if 

res judicata S 11 N 80 

suit, meaning of S 2 (2) N 5; S 11 N 21 
suit refers to courts of first instance S 11 N 21 
supersession of decree in appeal or 

, i ,? th " w,se -e/ ect S 11 N 126 

title derived from party, nature of S 11 N 49 
transferor and transferee—transferee 
when claiming under transferor S 11 N 54 
two appeals tried together—appeal from 
one decision only if and when barred 

S 11 N 29 

two appellate decrees—appeal from one 
if barred S 11 N 29 

two mortgages in favour of same per- 
son—suit filed on one only—suit on 
the other, if barred S 11 N 46 

two suits tried together 

separate judgments—appeal from 
one alone, if barred S 11 N 29 

appeal from decision in one, if and 
when barred c 11 mo q 

Restitution SM 

AGAINST WHOM AVAILABLE S 144 N 11 

auction-purchaser S 144 N 13 

auction-purchaser under money 

decree or mortgage decree, no 
distinction $ 144 N ,3 

decree-holder purchaser S 144 N n 

joint liability—claim against some 
only unsustainable S 144 N 71 

surety 5 “ 

third person, liability to S 144 N 15 

transferee of decree in appeal S 144 N 11 

trustee not personally liable S 144 N 16 

APPLICATION FOR g j 

court to which to be made S 144 N 17 
compensation in land acquisition cases 

conditions necessary 144^N^7 

execution sale—setting aside of—resti¬ 
tution on O 22 R 97 M 7 

INHERENT POWER g 1 ,, *r 

under S. 144—distinction S 144 m 34 

order variance or reversal of S 144 N 3 

INTEREST 

consequent on Privy Council deci- 
s,on O 45 R 15 N 13 
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Restitution—I nterest 

not allowed where other party has 
not had use of money S 144 N 23 

not claimed not allowed S 144 N 23 

rate of S 144 N 23 

should be granted S 144 N 23 

JURISDICTION 

pecuniary jurisdiction of court in 

S 144 N 27 

revenue court, power of, to grant 

S 144 N 35 

limitation S 144 Nn 30, 33 

liability to make—assignee from decree- 
holder purchaser S 144 N 13 

MESNE PROFITS 

claimable not by a separate suit S 144 N 22 
consequent on Privy Council de¬ 
cision 0 45 R 15 N 12 

is part of S 144 N 22 

mode of estimating S 144 N 22 

when can be set of S 144 N 22 

MISCELLANEOUS PROCEEDINGS 

application of S. 141 to S 144 N 30 
order—reversal of—whether S. 144 
applies S 144 N 3 

mutual restitution—to be simultaneous 

S 144 N 21 

nature of proceedings for—whether 
execution proceedings S 144 N 30 

of property taken in execution—pend¬ 
ing application for stay O 21 R 26 (2) 

ORDER RELATING TO 

appeal S 144 N 31 

memo, of appeal, court-fee for 

S 144 Nn 30, 32 

not falling within S. 144—whether 
decree S 144 N 31 

onder not within S- 144 whether 
open to revision S 144 N 36 

PERSONS ENTITLED TO 

auction-purchaser S 144 N 10 

suit for refund of purchase 
money by S 144 N 10 

non-parties to appeal, if can make 

S 144 N 8 

party not in possession, not entitled 

S 144 N 9 

representative of party—application 
by S 144 N 8 

who may apply S 144 N 7 

possession of property obtained other¬ 
wise than an execution—effect S 144 N 25 

possession with receiver—effect S 144 N 9 

PRINCIPLE OF S 144 N 2 

restoration of status quo ante to be 
aimed at S 144 N 20 

Privy Council decree, restitution, con¬ 
sequent on O 45 R 15 N 11 

provision mandatory S 144 N 19 

reversal of main decree—effect on de¬ 
pendent decrees S 144 N 6 

security for S 144 N 28; S 145 (o) 

in case of order for execution of 
decree appealed from O 41 R 6 

principal alone—interest may yet be 
allowed S 144 N 28 


Restitution 

setting aside ex parte decree—effect of 

S 144 N 5 

splitting up claim of—when res judi¬ 
cata S 144 N 26 

SUIT FOR 

is barred S 144 (2) 

when barred S 144 (2) 

uncertified payment of decretal amount 
—restitution of) on reversal of decree 
in appeal O 21 R 2 N 31 

VARIATION OR REVERSAL OF DECREE 

in Privy Council appeal—whether 

S. 144 applies S 144 N 4 

manner of S 144 N 4 

necessary S 144 N 3 

otherwise than in appeal—appli¬ 
cability of S. 144 S 144 N 4 

when discretionary—order outside scope 

of S. 144 S 144 N 19 

Restitution of conjugal rights O 21 R 32 
arbitration provisions, applicability of 

Sch II P 1 N 6 
decree for—execution of O 21 R 32 

discretion of court in executing de¬ 
cree for O 21 Rr 32, 33 

periodical payments in execution of 
decree for O 21 R 33 (2), (3) 

power of court to vary order for 
periodical payments O 21 R 33 (3) 

Restoration 

of appeal dismissed for default 
of suit dismissed 
to possession 


O 41 R 19 
O 9 R 4 
O 21 R 101 


Revenue Court 

application of C. P. Code to S 5 

civil and revenue courts—return of 
plaint by one to another O 7 R 10 N 5 
compromise of suit—provisions of 

Code as to—applicability of O 23 R 3 N 3 
decree of—execution—injunction res- 

training O 39 R 1 Nil 

definition of S 5 

presentation of plaint in O 4 R 1 N 9 

Revenue Jurisdiction Act 

reference under—security for costs if 
may be required O 25 R 1 N 1 

Review S 114 (Part VIII) ; O 47 

adjournment order not rescindable 

O 17 R 1 N 9 

APPLICATION FOR S 47 N 1 

appeal filed pending—effect O 47 R 1 N 7 
by person other than party appeal- 
ing, if can make O 47 R 1 N 30 

contents of O 47 R 3 N 2 

court-fee O 47 R 1 N 29 

differences of opinion being equal 
on review, application to be re- 
jected O 47 R & 

dismissal for default—no appeal 

O 47 R 7 N 13 

district judge to whom application 
made cannot transfer to additional 
judge 0 47 RSN1 

form of O 47 R 3; Sch I App 

hearing of O 47 R 
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Review —Application for 

insufficiently stamped, not valid 

O 47 R 1 N 29 
limitation O 47 R 1 N 28; O 47 R 3 N 4 
maintainability 

when appeal filed already 047 R 1 N 6 
where appeal filed after appli¬ 
cation O 47 R 1 N 6 

where appeal is withdrawn 

. O 47 R 1 N 6 

order granting, if and when appeal- 
able O 47 R 7 N 4 

order refusing, if a “judgment" 

under Letters Patent O 47 R 7 N 10 
presentation of, how to be made 

O 47 R 3 N 2 

rejection of O 47 R 4 (1) ; O 47 R 6 (1) 
order not appealable O 47 R 7 N 3 

suit in forma pauperis O 47 R 1 N 29 
to whom O 47 R 2 

when granted O 47 R 4 (2) 

when lies O 47 R 1 

whether one of several parties 
against whom judgment sought 
to be reviewed was passed, can 
apply for review on behalf of all 

O 41 R 4 N 11 

bar of certain applications for review 

. . , O 47 R 9 

death of party pending, effect O 47 R 4 N 8 
DECREE PASSED ON 

appeal against, to Privy Council— 
when certificate may be granted 

. O 47 R 7 N 4 

appeal, if hes O 47 R 7 N 14 

is a fresh decree O 47 R 1 N 4; R 8 N 3 

decision of High Court on reference 
—no review O 46 R 3 N 1 

dismissal for default—if and when can 
be reviewed O 47 R 1 N 24 

EFFECT OF 

questions already decided not re¬ 
opened of necessity O 47 R 1 N 3 

re-hearing of suit becomes necessary 

, . O 47 R 1 N 4 

ex parte decree—if and when can be 
reviewed O 47 R 1 N 24 

final decree—order granting application 
may be challenged in appeal from 

, O 47 R 7 (1) 

general power of S 114 N 1 

grounds O 47 R 1 

availability of a piece of evidence 
if not proper O 47 R 1 N 13 

discovery of matter of law if and 
when a O 47 R 1 N 11 

discovery of new and important 
matter or evidence O 47 R 1 (1) 

discovery of new matter—want of 
knowledge or inability to produce 
to be shown O 47 R 1 N 13 

due diligence necessary to be 
proved O 47 R 1 N 12 

error of decision on merits not a 
valid O 47 R 1 N 17-A 

error on the face of the record 

meaning of O 47 R 1 N 15 

when a 0 47 R 1 N 15 


Review— Grounds 

wrong exposition of the law* 
is not O 47 R 1 N 15 

facts nullifying decree O 47 R 1 N 23 

fraud and undue influence O 47 R 1 N 23 

instances of, when review allowed 
for sufficient reason O 47 R 1 N 16-A 
instances of, when review not 
allowed for no sufficient reason 

, O 47 R 1 N 16-A 

may be enough to extend time under 
S 5 of the Limitation Act 

O 47 R 1 N 12 

mistake on the face of the record 
when a O 47 R 1 N 15 

other remedy not availed of, if a 

O 47 R 1 N 2 

strict proof, meaning of 

, O 47 Rr 1, 4 N 6 

subsequent events if a valid O 47 R 1 N 17 
“sufficient reason”—meaning of 

O 47 R 1 N 16 

inherent power O 47 R 1 N 2 

insolvency proceedings-power of court 

.. O 47 R 7 N 12 

instances in which held permissible 

... r 0 47 R 1 N 15 

jurisdiction—want of—revision O 47 R 7 N 16 
miscellaneous proceedings—applicability 
of O 47, R 1 to 0 47 R 1 N 20 

non-appealable decree or order O 47 R 1 N 8 
none from order or review O 47 R 9 


NOTICE TO OPPOSITE PARTY 

Oil granting of application 
none on decree passed on 
objection to grant of 


O 47 R 4 N 3 
O 47 R 4 
O 47 R 9 
O 47 R 7 


LETTERS PATENT APPEALS S 117 N 4 

Bombay, Madras, Allahabad and 
Patna High Courts—section whe- 
ther applies to S 114 N 1 

order dismissing appeal summarily 
under O 41, R 11 whether reviewable 

. .. . . . o 41 R 11 N 13 

order dismissing suit for failure of 

both parties to appear at hearing 

, .... . „ 09R3N6 

order dismissing suit for non-compliance 

with order for discovery O 11 R 21 N 4 
order for—not a final order—not ap¬ 
pealable to Privy Council O 47 R 8 N 3 
order for stay of execution whether re- 

viewable O 41 R 5 N 22 

ORDER GRANTING 

appeal grounds—application being 
time barred O 47 R 7 N 8 

appeal—grounds of objection O 47 R 7 N 2 
hes without steps being taken 
in regard to decree O 47 R 7 N 4 

effect on original decree O 47 R 8 N 3 

objection to, may be taken in appeal 
from final decree O 47 R 7 N 11 

second appeal, does not lie O 47 R 7 N 9 
suit of small cause nature—right of 

, appeaI . O 47 R 7 N 4 

what questions may be gone into 

aftcr O 47 R 8 N ? 

order in appeal under S 104-whether 
lies from S 104 N 9 
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Review 


^ Revision 


order on application for review, ,if can 
be reviewed 0 47 R 9 

order rejecting—effect on original de¬ 
cree O 47 R 8 N 3 

order rejecting plaint O 7 R 11 N 13 

order rejecting—revision, if and when 
lies 0 47 R 7 N 3 

procedure S 114 N 1; O 47 R 18 N 1 

reference by Small Cause Court O 47 R 1 N 9 
registry of application granted—and 

order for re-hearing O 47 R 8 

re-hearing of case—order for O 47 R 8 

re-hearing—Privy Council—practice 

O 47 R 1 N 31 

rejection of 0 47 Rr 4, 6 

not appealable O 47 R 7 

rejected on equal difference of opinion 

O 47 R 6 

relief which can be granted by O 47 R 1 N 26 

RIGHT OF 

distinguished from amendment 

O 47 R 1 N 4 

distinguished from appeal 

O 47 R 1 Nn 2, 3 
in proceedings under other Acts— 
illustration of O 47 R 1 N 21 

limits within which it can be 
claimed O 47 R 1 N 2 

not barred by existence of right 
of appeal 0 47 R 1 N 2 

rules relating to S 114; O 47 

SECOND APPEAL 

dismissed summarily under O 41, 

R 11—order of dismissal whether 
reviewablc on the ground of dis¬ 
covery of new and important mat¬ 
ter of fact O 41 R 11 N 13 

no review on facts after disposal 
of O 47 R 1 N 19 

second application for, if lies O 47 R 7 N 15 
Small Cause Court, powers of O 47 R 3 N 1 
where decree passed by two or more 

i« d ges n 1? r ^ 

WHO CAN y K 

commissioner O 47 R 1 N 27 

court competent to entertain review ^ ^ ^ 

judge absent on leave—officiating 
judge, if can review O 47 R 5 N 2 

successor in office O 47 R 2 N 2 

WHO CAN APPLY 

sanction to prosecute attorney grant¬ 
ed to public prosecutor—leave to 
appeal granted to attorney public 
prosecutor can apply for review^ ^ ^ 

legal representatives of pardes^if^ ^ ^ ^ 

minor party, if and when ^ 47 R 1 N 5 

non-party if can apply _ O 47 R 1 N 5 

person aggrieved—meaning of 

(J 4/ K 1 IN J 

Revision , , S 115 

action taken or refused to be taken 
under O 41 R 33 O 41 R 33 N 18 

applicability of O 22 O 22 

award without intervention of court 

Sch 2 P 21 N 18 


by High Court through district court 

O 46 R 7 

“case” 

application disputing right of next 

friend to act, whether is’ S 115 N 5 
application for 

leave to sue as pauper whether 
is one S 115 N 5 

stay under S 110, C P Code 
whether is S 115 N 5 

to restore suit dismissed for 

default, whether is S 115 N 5 
interlocutory orders interference in 

revision—circumstances of S 115 N 5 
interlocutory proceedings, meaning 
of S 115 Nn 4, 5 

what are S 115 N 6 

cross objections in O 41 R 22 N 10 

death of party pending revision—im- 
pleadment of legal representative 

O 22 R 3 N 2 

decree on award when revisable 

Sch II P 16 Nn 3, 5, 6, 7, 9 
without hearing objections Sch II P 16 N 7 
discretion of court—exercise of juris- 


S 115 N 3 
S 115 N 2 


diction—discretionary 
finding of fact not affected 

GROUNDS 

circumstances for interference 

S 115 N 16 

conditions for interference in S 115 N 2 
error of law or fact S 115 N 13 

error of procedure S 115 N 14 

exercise of jurisdiction not vested 
in it by law t S 115 N 10 

“failure to exercise a jurisdiction 
so vested,” meaning of S 115 N 11 

illegality or irregularity instances 
not of S 115 N 12 

“illegality or with material irregu¬ 
larity,” meaning of S 115 N 12 

“jurisdiction” in S 115, meaning of 
J S 115 N 9 

laches in application for, effect 

S 115 N 17 

wrong decision of lower appellate 
court as to jurisdiction of trial 
court if S 115 N 15 

new plea in O 21 R 90 N 51 

provisions in S. 115 not exhaustive S 115 N 2 
(against) orders* 

adding legal representative without 
deciding who is legal representa¬ 
tive O 22 R 5 N 11 

adding or refusing to add legal re¬ 
presentative O 22 R 1 N 21 

admitting additional evidence by 
lower court O 41 R 27 N 20 

allowing or rejecting application for 
leave to sue or appeal as pauper 

O 33 R 5 N 9; 0 44 R1N4 

(as to) application for security for 
restitution in case of execution of 
decree appealed from O 41 R 6 N 12 
(on) application to set aside sale 

O 21 R 89 N 30 
(in) appeal under S. 104 S 104 N 9 
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Revision—( against ) orders 

challenged under S. 105 S 105 N 12 
(on) claim and objection to attach¬ 
ment in execution 

S 115 N 3; O 21 R 58 N 25 
compelling or refusing to compel 
production of documents O 11 R 14 N 8 
directing abatement O 22 R 1 N 21 

directing security for stay of execu¬ 
tion O 21 R 29 N 6 

disallowing time for payment of 
deficit court-fee S 149 N 14 

discretionary and final S 115 N 20 

(of) dismissal of appeal for | 

appellant’s default in paying cost 
of notice O 41 R 17 Nn 7, 16 

(of)—dismissal or failure to dismiss 
suit for default O 9 Rr 2, 8 N 9 

examination of witness on commis¬ 
sion O 26 R 1 N 8 

executing court postponing sale to 
enable decree amount to be raised 

O 21 R 83 N 11 

granting or refusing to grant re¬ 
fund of purchase money on sale 
being set aside O 21 R 93 N 13 

for issue of commission O 26 Rr 4, 5 
impleading legal representatives of 
deceased plaintiffs O 22 R 3 N 25 

joinder of parties in mortgage suit 

O 34 R 1 N 22 

(that) legal representatives are 
not necessary parties to applica¬ 
tion to set aside ex parte decree 

. . . . . O 22 R 4 N 28 

local investigation, commission for 

. . . , O 26 R 9 N 10 

misjoinder of causes of action O 2 R 3 N 17 
permitting withdrawal of suit S 115 N 25 
(for) personal attendance of wit¬ 
ness, in case not justifying such 

. order O 16 R 19 N 2 

in proceedings for delivery of 
possession O 21 R 101 N 8 

recording or refusing to record 
compromise O 23 R 3 N 32 

refusing adjournment O 17 R 1 N 10 

refusing application for summons 
to witness O 16 R 1 N 9 

refusing to release property attached 
before judgment O 38 R 8 N 2 

refusing to set aside award 

Sch II P 15 N 15 
rejecting appeal summarily under 
O. 41 R. 11 O 41 R 11 N 15 

rejecting application to restore 
suit dismissed for default of both 
parties in appearing on day of 
hearing or for plaintiff’s failure 
to pay process fees O 9 R 4 N 9 

rejecting plaint O 7 R 11 N 12 

relating to service of summons 
. c O 5 R 18 N 4 

(of) remand O 41 R 23 N 35 

proclamation of sale, in respect of 

,r. . . O 21 R 66 N 21 

nlLr! tut,on l,nder inherent 

fforT rL, S 144 N 36 

(tor; restitution under S. 144 S 144 N 36 


Revision — ( against ) orders 

i 

restoring suit dismissed for default 
or refusing to do so O 9 R 9 N 13 
returning plaint O 7 R 10 N 12 

(in) revision, review of S 115 Nn 16, 32 
(in) revision—appealability of S 115 N 32 
sanctioning to prosecute S 115 N 30 

separate trials under O. 1, R. 2 

O 1 R 2 N 1 

setting aside award for misconduct 
etc. if and when revisable 

Sch II P 15 N 15 


setting aside or refusing to 
abatement of suit 
execution sale 
ex parte decree 
sale 

(for) substituted service 
temporary injunction 
withdrawal of suit 
under S. 73 

under S. 148, revisable 
under Ss. 152, 153 
under O. 1, R. 10 
under O. 21, R. 2 
under O. 21, Rr. 89, 90 
under O. 33 
under O. 40, R. 3 
under O. 47 


set aside 
O 22 R 9 N 15 
O 21 R 90 N 51 
O 9 R 13 N 30 
O 21 R 92 N 16 

O 5 R 20 N 9 
O 39 R 1 N 21 
O 23 R 1 N 41 
S 115 N 22 
S 148 N 12 
S 115 N 21 
O 1 R 10 N 43 
O 21 R 2 N 33 
S 115 N 24 
S 115 N 26 
O 40 R 3 N 5 
S 115 N 27 


POWER 

of Bombay High Court under S. 5, 
Regulation II of 1827 S 115 N 2 

under Curator’s Act S 115 N 29 

of High Court to stay execution or 
proceedings in lower court pend¬ 
ing application for revision 

O 41 R 5 N 21 
under Guardians and Wards Act S 115 N 29 
under other Acts S 115 N 29 

under Provincial Small Cause 
Courts Act, S. 25 S 115 Nn 29, 31 

RIGHT OF, WHEN BARRED 

appeal to High Court is a bar to 

, t S 115 N 7 

other remedy open, how far a bar 

„ $ 115 Nn 3, 8 

review without jurisdiction, effect 

O 47 R 7 N 16 

security for costs—order for O 25 R 1 N 15 
stay of proceedings pending decision in 
lunacy proceeding against defendant 

O 32 R 15 N 7 

SUBORIUN ATK COl T R r 

election judge under Madras Local 
Boards Act comes under S 115 M a 
failure t<> exercise jurisdiction 

instances of Vikm) 

judge holding election inquiry ' N 
umlcr Madras District Munici- 
pant?* s Act, comes under S 115 K T 6 

meaning of o i K x T . 

person i„ administrative capacity 6 
not included e ,,e XT * 

suo mol,, S 11S N 6 


superintendence-High Court’s po«4 U5N3 


S 115 N 28 
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Revision 

when treated as appeal 


Sale 


S 115 N 18 


Right 

non-existent—suit if lies S 9 N 41 

of appeal not affected by new code S 154 

Right to begin ° 

appeal O 41 R 16 

and burden of proof 0 18 R 3 

defendant—to begin suit in some cases 

O 18 R 1 

in case of admissions O 18 R 1 N 3 

meaning of O 18 R 1 N 1 

where burden of proving some of the 

issues lies on the other side O 18 R 3 


Right to sue 

meaning of 

for purposes of O. 22 

SURVIVAL OF 

See also abatement 
in personal actions 
in suit for personal office 


O 33 R 15 N 4 
O 22 R 1 N 3 

0 22 Rr 1, 3, 4 

O 22 R 1 N 5 
O 22 R 1 N 6 


Royalty 

suit for—succession claims—frame of 
suit O 2 R 2 N 9 

“Rules” Ss 121-131 (Part X) 

are part of the code S 121 

Code distinguished from Rules S 2 (1) 

defined S 2(18) 

delegation of judicial duties [S. 128, 
cl. (i)]—rules relating to S 128 N 5 

HIGH COURTS 

can annul, add or alter Ss 122, 125-131 
Chartered—power to make rules 
for proceedings in civil cases 
under L P Cl 37 

power of S 122 N 4 

to frame, for subordinate 

courts Charter Act S 15 

to make Ss 122; 125-13 i 

rules subject to sanction S 126 N 2; S 127 
of procedure _ Sch I 

for original side of Chartered High 
courts, power to make S 129 

originating summons—relating to S 128 N 4 
power of Chief Courts of Punjab and 

Lower Burma to frame Ss 122; 128 

power of Courts other than Chartered 
High Courts to frame S 130 

publication of Sr. 127, 131 

relating to Provincial Small Cause 
Courts O 50 R 1 

subject-matter of S 128 

summary procedure—nature of rules for 

S 128 N 3 

under the old Code, how far continued 

under the new Code S 157 Notes 

Rule Committee S 123 

constitution of S 123 

functions of S 124 

tfn hr hv S 124 


Rule Committee 

constitution of 

functions of 

report to be made by 

Sale 

adjournment and stoppage of 
agricultural produce 
when exempted 


O 21 R 69 
O 21 R 74 
S 61 


appeal from order setting aside or refu¬ 
sing to set aside sale of immovable 
property 0 43Rl(j) 

attached property, conduct of sale O 21 R 65 
power of court to order sale of 0 21 R 64 
attachment before judgment no bar to 
applying for sale, O 38 R 10 

by collector O 21 R 70; Sch III P 7 

how to be conducted Sch III P 10 

certificate of 

See execution 0 21 R 94 

confirmation of sale of immovable pro¬ 
perty under attachment O 21 R 92 

co-owner’s bid to prevail 0 21 R 77 

courts by which sales of immovable pro¬ 
perty may be ordered O 21 R 82 

decree-holder 

leave of court necessary to bid 0 21 R 72 
purchase by—setting aside sale O 21 R 72 (3) 

decrees, preliminary and final for sale 

0 34 Rr 4, 5 

default in payment of purchase money— 

0 21 R 86 

defaulting witness—sale of property of 0 16 R 12 
delivery of 

movable property, debts and shares, 

sold in execution O 21 K /v 

property in occupancy of judgment- 
debtor (J 21 k 

property in occupancy of tenants O 21 R 96 
property sold O 21 Rr 79, 80, 81 

deposit , .. ,. 

by purchaser—at sale of immovable 
property under attachment (j 21 K 
of decretal amount, and setting 

aside sale of immovable property^ ^ ^ ^ 

exemption from—under rent decree S 60 

for disobeying summons S 32 (b) , O 16 R 1 
fraud in publishing or conducting sale— 

setting aside for 0 21 R W 

fresh proclamation on resale of immoy- 
able property in default of payment in ^ ^ ^ 

time _ . . . u 

growing crops, special provisions reia- 
ting to U 21 K 

IN EXECUTION O 91 T? 6S 

how conducted, ^ 21 

vesting of property, n 91 R 77 

when to become absolute • y ^ K 
in suit for foreclosure O 43 K 4 ( ; 

irregularity in publishing or conducting 

effect of L1 0 21 KVU 

irregularity in sale on movable property 
not to vitiate sale, but person injured ^ ^ 

may sue, o 9 i R 72 

leave to bid, to decree holder U 21 k 

MORTGAGE SUITS _ p i 9 

application of sale proceeds u * 

charge, provisions respecting re * 4Rl c 
demption and sale apply to, U •n 
final decree for sale l) 3 

foreclosure suit, power to decree 

sale in . 0 34R4(J) 

interest, where decree is for sale °* , 4 R 11 
mortgaged property R 1 

parties to suits for ^ J 

personal decree against mortgagor , 

for balance due after ^ ** 
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Sale— M ortgace 

preliminary decree for sale O 34 R 4 

sale of property subject to prior 
mortgage O 34 R 12 

when mortgaged property not to be 
sold without suit for sale O 34 R 14 

MOVABLE PROPERTY 

irregularity in sale does not vitiate O 21 R 78 
subject to speedy decay, attachment 
before judgment—immediate sale O 39 R 6 

subject to speedy decay—attachment 
in execution—immediate sale O 21 R 43 

{of) negotiable instruments, O 21 R 76 

transfer of O 21 R 80 

of attached property O 21 Rr 64-103 

of growing crops O 21 R 75 

immovable property under attach¬ 
ment—co-owners bid entitled to 
preference, O 21 R 88 

of land—stay of S 72 

of movable property under attach¬ 
ment—co-owner’s bid entitled to 
preference O 21 R 77 (3) 

(of) share in corporation O 21 R 76 

officers not to bid for or purchase. O 21 R 73 

order confirming or setting aside O 21 R 92 

partner’s interest in property, O 21 R 49 (2) 

POSTPONEMENT OF SALE 

for judgment-debtor to raise 

decretal amount, O 21 R 83 

of immovable property O 21 R 83 

pending investigation of claims or 

objections, O 21 R 58 

pending investigation into objections 

to attachment O 21 R 58 (2) 

PROCEEDS 

application, of S 73 

distribution of, S 73 

to be paid to decree-holder O 21 R 64 

wrongly paid, refund of, S 73 

PROCLAMATION O 21 R 66 

mode of making, O 21 R 67 

PROPERTY 

before judgment O 39 R 6 

liable to sale in execution S 60 

not liable to sale in execution 

S 60 (a) to (/>) 

subject to decay O 21 R 43 

subject to prior mortgage, O 34 R 12 

rateable distribution of proceeds of sale S 73 

RESALE, 

defaulting purchaser, answerable 

for loss on, __ O 21 R 71 

on default, in payment of deposit by 

purchaser O 21 R 84 

return of purchase money, when sale set 

aside O 21 R 93 

rules regarding its conduct S 07 

SETTING ASIDE 

judgment-debtor having no interest 

in property sold O 21 R 91 

on deposit of decretal amount O 21 Rr 89, 92 
on ground of irregularity or fraud O 21 R 90 

stay of sale, pending appeal 0 41 R 6 (2) 

where execution transferred to . 

collector S 72 \ 

C. P. C.—455 


Sale— Suit for 
suit for 

on mortgage or charge, S 16 (c) 

when property cannot be brought 
to sale under money decree O 34 R 14 
time for payment in full, of purchase 
money O 21 R 85 

time of sale, in execution 0 21 R 68 

vesting of property sold in purchaser, 

date of S 65 

-vesting order in case of movable pro¬ 
perty not specially mentioned O 21 R 81 

when sale becomes absolute O 21 R 92 


of 


Salvage 

assessors in case 

Savings 

from the code 

Scheduled Districts 
enumeration of 

Scheme 

public or religious charities, 
schemes in suits relating to 
settlement of, 

Scheme suit 
See trust 


settling 


S 140 
S 4 
S 1 N2 


S 92 
S 92 


Second Appeal 

See also appeal—second appeal Ss 100-103; O 42 
appealable orders 

no second appeal S 104 N 9 

award—when lies from decree on 

Sch II P 16 N 8 

bar to—by failure to appeal to lower 

appellate court O 41 R 33 N 16 

cross objection O 41 R 22 N 7 

discretionary matters—admitting or 
refusing to admit appeals after limita¬ 
tion—interference with discretion of 
lower apellate court O 41 R 3 N 7 

FACT, QUESTION OF 

power of High Court to decide issue 

of fact.... S 103 

undetermined issue of fact, when 
may be determined in second 
appeal S 103 

“waiver” whether question of fact 

O 21 R 90 N 41 

GROUNDS FOR Ss 100, 101 

defect in procedure S 100 

law, issue of, when not determined S 100 
law, where decision is contrary to, S 100 

lower appellate court’s judgment not 
complying with prescribed require¬ 
ments 0 41 R 31 Nn 11, 12 

procedure, substantial error or 
defect in, S 100 

question of fact Ss 100, 103 

question of law S 100 

usage having the force of law S 100 

High Court, lies only to S 100 

parties—addition of O 41 R 20 N 12 

Privy Council, no appeal lies to, when no 

second appeal lies Sill 

procedure 

applicable to S 108; 0 42 R 1 

trial court, judgment of, copy of, 

whether necessary 0 41 R 1 > v 
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Second Appeal ' _ f *; 

rejection—summary rejection under ' 

0 41 R 11 0 41 R.1IN 16 

REMAND • 

of issues in second appeal 0 41 R 25 N 11 
of issues—findings of lower appellate 
court—whether can be questioned 

0 41 R 26 N 5 

power of 0 41 R23 N 20 

review, decree in second appeal—no 
review on questions of fact • 0 47 R 1 N 19 

rules as to 0 42 R 1 

SMALL CAUSE NATURE, SUIT OF 
arbitration in 

whether second appeal lies S 102 N 1 

examples of S 102 N 20 

execution proceedings in S 102 N 4 

instances S 102 N 2 

no second appeal S 102 

order of remand in ‘S 102 N 18 

order of review in S 102 N 19 

suit, for 

contribution S 102 N 6 

damages, S 102 N 7 

declaration S 102 N 15 

house rent and suit for other * ' 
rents—distinction for second 

appeal S 102 N 13 

maintenance S 102 N 8 

mesne profits—when open to 

second appeal S 102 N 10 

money S 102 Nil 

relating to immovable property 

S 102 N 12 

relating to marriage, S 102 N 9 

relating to trust S 102 N 17 

specific performance of contract 

S 102 N 16 

suit transferred to regular side— 

title ' S 102 N 14 

whether second appeal lies S 102 N 4 
when second appeal barred S 102 

WHETHER LIES 

application to set aside sale, order on 

O 21 R 90 N 44 

none except as provided in Ss 100, 101 

ORDER 

admitting or rejecting additional 
evidence O 41 R 27 N 18 

disallowing cross objection of 
respondent # O 41 R 22 N 23 
for issue of commission for local 
investigation O 26 R 9 N 9 

on application for deficiency on 

re-sale in execution O 21 R 71 N 16 
punishing disobedience of 

temporary injunction O 39 R 2 Is 8 

rejecting memorandum of 

appeal for defect therein q ^ R ^ ^ 5 

returning memo of appeal for 
presentation to proper Court 

O 41 K o IV / 

returning plaint O 7 R 10N 11 

setting aside or refusing to set 

aside sale in execution 0 21R92N13 
sale in execution, on depositing 

decree amount O 21 R 89 N 29 

refusal to admit appeal O 41 R 9 N 3 


■» 

c.* 


Second Appeal— whether lies 

refusal to take action under O 41 
R 33 O 41 R 33 N 16 

who can file—party in whose favour 
decree might have been passed by lower 
appellate court , • O 41 R 33 N 16 

Secretary of State 

execution of decree against S 82" 

pleadings, signature and verification of O 27 R 1 
process against, agent to receive O 27 R 4 

security from, pending appeal, not re¬ 
quired • _ O 41 R 7 

suit by or against O 27 

See also Government 

notice before institution of suit S 80“ 

plaint in O 27 R 3 

Security 

See also surety •; 

appeal to Privy Council 

appellant, security from, pending 
appeal to Privy Council O 45 R 13 (2) (c) 
respondant, security from, pending 
appeal to Privy Council O 45 R 13 (2) (ft) 
attachment before judgment, removal of, 
on furnishing of security O 38 R 9 

by guardian or next friend of minor 
party—for withdrawal of money from 
court on behalf of minor—enforce¬ 
ment of security O 32 R 6 N 3 

enforcement of decree—surety for the 
performance of • S 145 (o) 

for appearance ‘ , S 55 

application by surety to be discharg- 
ed—procedure O 38 R 3 

of defendant, form of— . O 38 R 2 

when may be called upon to give 
security O 38 R Z 

discharge of surety ~ 

extent of surety’s liability * 

failure to furnish security, effect of O 38 R 4 
when to be called upon S 38 Rr 1, 2 

when defendant may be called upon 
to give security ..0.38R I 

for costs . O 25 

appellant, when to give O 41 R 16 

defendant, if can be ordered to give 
security O 25 R 1 N 13 

enforcement of security bond 

O 25 R 1 N 18 

failure to furnish security O 25 R 2 

from plaintiff O 25 R 1 

grounds for demanding, in appeal 

O 41 R 10N 6 

in appeal, amount of security O 41 R 10 N 9 
in case of residents outside British 
India _ O 25 R 1 

insolvency of plaintiff, whether 
ground for demanding security 

O 22 R 8 N 13 

of appeal, 

appellate court — power of, to 
order O 41 R 10 

consequence of not furnishing, 

0 41 R 10 (2) 

delay in applying for order for 
security O 41 R 10N 7 

may be for costs of appeal, or of 
original suit, or of both O 41 R 10 
registration of security bond 

O 41 R 10 N 15 
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Security— for costs— of appeal 

stamp for security bond O 41 R 10 N 15 
of appeal to Privy Council, O 45 Rr 7-9 
admission of appeal on fur¬ 
nishing security O 45 R 8 

appellant to furnish security for 
costs of respondent O 45 R 7 (1) 
certificate, security on grant of 

O 45 R 7(1) (a) 
failure to give further security O 45 R 11 
further security before sending 

of record to Privy Council O 45 R 10 
further security, pending O 45 R 14 
revocation of acceptance of 
security O 45 R 9 

of suit 0 25 

appeal from order refusing to set 
aside order of dismissal of 
suit for failure to give O 43 R 1 («) 
British India, residents out-side 

0 25R 1 

failure to furnish O 25 R 2 

effect of O 25 R 2 

insolvency of plaintiff, security 

for costs to be given on, O 22 R 8 
next-friend retiring, to give 
security for costs already in¬ 
curred, O 32 R 8(1) 

official assignee failure of, to 
give security O 22 R 8 (2) 

setting aside of order of dis¬ 
missal for failure to furnish, 

O 25 R 2 (2) 

suit for payment of money, O 25 R 1 
when taken from plaintiff O 25 R 1 
woman plaintiff O 25 R 1 

stridhanam — suit for—security if 

may be required O 25 R 1 N 12 

surety—liability of—failure to pro¬ 
ceed against principal debtor 

O 25 R 1 N 17 | 

whether may be required from pau¬ 
per plaintiff O 33 R 1 N 16 

for due performance of any decree that 
may be passed against defendant—dis¬ 
charge of surety O 38 R 3 N 1 

for release of judgment-debtor—pend¬ 
ing application for arrest O 21 R 40 


Security .. r ,. 

from guardian- of minor—for property 
received under decree for minor O 32 R 6 (3) 
guardian ad-litem, when required from 

• • O 32 R 6 (2) 

in case of order for payment by instal¬ 
ments 0 20 R 11 N II 

judgment-debtor, w'hen required from 

O 21 R 26 (3) 

next-friend, when required from O 32 R 6 (2) 
to produce attached property . O 21 R 43 N 6 
production of property, O 38 R 5 

extent of surety’s liability— O 38 R 5 N 15 

extension of time O 38 R 5 N 16 

failure to give, effect—attachment 
before judgment O 38 R 6 

when defendant may be required tq 
furnish security b 38 R 5 

receiver, security from O 40 R 3 (a) 

RESTITUTION OF PROPERTY 

pending application for stay of 
execution 6 21 R 26 

security for, in case of order for 
execution pending appeal from 
decree—when security cannot be 
demanded 0 41 R 7 

security bond—applicability of O 34 R 14 

0 O 34 R 14 N 4 

Secretary of State, when requited from O 41 R 7 
surety—discharge of—maintainability of 
suit for O 38 R 3 N 1 

enforcement—of surety’s liability S 145 
extent of, for defendant’s appearance 

O 38 R 2 N 5 

failure to proceed against principal 
debtor O 25 R 1 N 17 

summary suit, from defendant on grant¬ 
ing leave to defend O 37 R 3 (2) 

when may be demanded—under the code 
—instances 0 25.R 1 N 16 

where order for execution is appealed 
from O 41 R 8 

witness, security from, for his atten¬ 
dance O 16 R 16 (2) 

Service 

See also SUMMONS—SERVICE 

of orders, notices and other documents O 48 R 2 


FOR RESTITUTION 

in case of order for execution of 
decree under appeal—discharge of 
surety O 41 R 6 N 4 

respondent, security from, where 
execution allowed pending appeal 

O 41 R 6 

FOR stay 0 21 R 26 (3) 

appellant, security from, where 
execution stayed pending appeal O 41 R 5 
of execution, O 21 R 26 (3) 

by appellate court O 41 R 5 

in view of intended appeal O 41 R 5 

on appeal, O 41 R 5 (3) 

from defendant, 

for appearance S 94 (a) ; O 38 Rr 1,2 

for production of property 

'O 38 R 5 ; S 94 ( b) 

from Government or public officer—not 
to be taken O 41 R 7 


OF PROCESS 

issued under the code O 48 R 1 

of Chartered High Courts O 49 R I 

on pleader O 3 R 5 

recognized agent O 3 R 3 

on special agent, to accept service 03R6 
on persons authorized by military 

men to sue or defend for them O 28 R 3 

Serving officer 

examination of O 5 R 19 


Set-off 

allowed by plaintiff—to be mention¬ 
ed in plaint 07R 1 (h) 

CLAIM OF 

by defendant 08R6 

omission to—effect of 0 8 R 6 N 13 
lien of pleader for costs O 8 R 6 (2) 

new grounds of defence arising 

after 0 8RS 
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Set off—C laim of 

omission of part of claim—effect of 

0 2 R 2 N 28 

particulars of, to be given in written 
statement 08 R 6 

withdrawal of—effect—bar of suit 
to enforce claim withdrawn 0 23 R 1 N 9 

written statement in answer to a 

claim of set-off 0 8 R 6 (3) 

counter claim—difference between 0 8 R 6 N 15 
cross claims under same decree 0 21 R 19 

cross-decrees O 21 R 18 

when may be set-off against each 
other 0 21 R 18 

decree allowing—appeal from 0 20 R 19 (2) 
effect 0 8 R 6 (2) 

equitable set-off 08R6NS 

decree giving effect to 0 20 R 19 N 4 

execution—garnishee,—cross debt, 

0 21 R 46 N 8 

of costs O 20 R 6 N 8 

against purchase money under pre¬ 
emption decree 0 20 R 14 N 14 

award to mortgagor in mortgage 
suit against mortgage money O 34 R 7 N 6 

Court may direct O 20 R 6 (3) 

separate grounds, founded on O 8 R 7 

WHEN ALLOWED 0 8R6 

decree-holder purchaser, right of, to 
set-off purchase money O 21 R 72 ;0 21 R 85 
jurisdiction, pecuniary limits of, not 
to exceed O 8 R 6 (1) 

Share 

sale of in execution and bid of co-sharer 

0 21 R 77 (3), 88 
in movables, attachment of O 21 R 47 

share in immovable property, how deli- 

..... J - _ A1 r> Of* t Ov 


S 60 

O 21 R46 (1) ( b ) 
S 2 (19) 
O 21 R 79 (3) 
S 2 (19) 
O 21 R 76 
O 21 R 80 

O 33 R 1 N 13 


vered in execution O 21 R 35 (2) 

Shares in a Corporation 
attachment 

liability of S 60 

mode of O 21 R 46 (1) (b) 

definition of S 2 (19) 

delivery of in execution O 21 R 79 (3) 

meaning of S 2 (19) 

sale of, in execution O 21 R 76 

transfer of, in execution O 21 R 80 

Shebait 

whether may sue as pauper O 33 R 1 N 13 

Sheristadar 

power of, to sign process for execution 

O 21 R 24 N 5 

Ship 

master of—is agent of owner or char¬ 
terer for service of summons O 5 R 13 (2) 

Shop-book 

evidence, receiving in, copies of entries 

in 0 13 R 5 

production of O 7 R 17 

Signed 

meaning of, includes “stamped” S 2 (20) 

Sikh Gurdwara Act (VIII of 1925) 

cases under—applicability of O 6 R 17 

06R17N1 


O 21 R 89 N 29 
021R6N5 
0 21R9N3 


Simultaneous execution 
See execution 
Small Cause Courts 

applicability of Code to Ss 7,8 

decree of 

sale under—setting aside 

appeal O 21 R 89 N 29 

transfer for execution 0 21 R 6 N 5 

limitation 0 21 R 9 N 3 

doubt as to jurisiction—reference to 
High Court 0 46 R 6 

evidence—mode of taking 0 18 R 5 N 1 

execution 

transfer of certain decrees for exe¬ 
cution to 0 21 R 3 

ex parte decree—provisions as to, in Code 
—applicability of O 9 R 13 Nn 4, 5 

judgment of 0 20 R 4(1) 

jurisdiction 

return of plaint to be presented to 
Civil Court—power of Civil Court 
to return again the plaint 0 7 R 10 N 11 
small cause suit tried as ordinary suit— 
effect S 102 N 3 

POWERS OF . ..... 

attachment before judgment 0 38R13 

attachment, of immovable property 
of witness . O 16 R 10, Pro 

power of, to allow withdrawal of suit 

O 23 R I N 38 

review— See Review 
sale of immovable property in exe- 
cution of decree, L| 0 21 K 82 

to order sale of immovable pro- 

perty. in execution n 7R 10 N 4 

to return plaint O/RIUIN 

PRESIDENCY SMALL CAUSE COURT ...p, 

applicability of Code to u 5 

execution—power to direct remo¬ 
val or obstruction to possession ^ ^ ^ 

procedure in-summons in small cause 
suits, to be for final disposal 0 5 K 5 
Provincial Small Cause Courts 

what provisions of Code, not appn- . 
cable to O 5U K i 

reference to High Court in re S* r d „ A 7 
to jurisdiction of O 46 Rr , 

summary procedure on negotiableinstru- , 
ment, applicability of O 37 K I 

Society 

See company 

Soldier n r R 28 

service of summons on 05 K 

suit by or against—procedure O a 

Sovereign Prince or Ruling Chief 

appeal from decree against—death of— _ 1t 
appeal if abates S 86 Nil 

recognized agent—appointed under S 85, . 

powers of 5 85J>'J 

political agent appointed by Government . 

— if recognized under S 85 S 85 IN 

SUIT AGAINST 

by tenant of immovable property- 
consent of Governor-General in 
Council, if necessary S 86 N 


05R28 

028 
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Sovereign Prince or Ruling Chief— Suit against 

Governor-General in Council, in what 
cases can give consent S 86 

validity of—power of court to 

enquire into S 86 N 9 

want of, effect on suit S 86 N 10 

waiver of objection to want of S 86 N 7 
personal privilege S 86 N 2 

suit by or against 

appoinment by government of per¬ 
sons to prosecute or defend S 85 

may be in name of state S 87 

set off, defence by way of—consent 
if necessary S 86 N 8 

when may be sued S 86 

who are S 85 N 2 

Special case O 36 

agreement to be filed and registered as 
suit O 36 R 3 

agreement to state case for Court’s 
opinion 0 36 R 1 

procedure on O 36 Rr 1-5 

(by) arbitrator or umpire, statement of, 

Sch II P 11 

opinion of Court, power to state case for 

S 90; O 36 R 1 

parties in case stated are subject to 
court’s jurisdiction O 36 R 4 

settled by consent—re-opening of S 9C N 2 

statement of, for decision of court—by 
agreement of parties—hearing and 
disposal of case O 36 R 5 

value of subject-matter to be stated in 
certain cases O 36 R 2 

Special Law 

procedure in appeals from orders under S 108 
Special proceedings Ss 89-93 Part V 

Specific performance 

execution of decree for, 
mode of enforcing decree for 

ordinary O 21 R 32 (1) 

special O 21 R 32 (5) 

suit for—parties to O 1 R 10 Nn 20, 24 

suit for, and possession—splitting of 
reliefs O 2 R 2 N 15 

suit for—splitting of reliefs O 2 R 2 N 19 

Specific Relief 

suit for—if of civil nature S 9 N 21 

Specific Relief Act 

applicability of—to dispossession in 
execution S. 9 O 21 R 95 N 1 

exclusion of certain words in S 21 of, Sch II P 22 
provisions—applicability to arbitration 
provisions Sch 2 P 22 and P 18 N 1 

Stamp 

deficiency of court-fees, power to make S 149 
for affidavit O 19 R 1 N 2 

for compromise decree— O 23 R 3 N 26 

for final decree in partition suit O 20 R 18 N 8 
for partition decree O 26 K 14 N 10 

plaint, where nsufficiently stamped 0 7 R 11 (c) 

State 

foreign state—discovery of documents 
when foreign state or Sovereign is 

party to suit 0 11R13N18 

suits by foreign S 84 


O 21 R 32 


Stay 


appeal does not operate as stay of pro¬ 
ceedings under decree O 41 R 5 

(of) execution O 21 Rr 26-29 

before appeal is preferred, or pend¬ 
ing appeal O 41 R 5 

by appellate Court or by court which 
passed decree O 41 R 5 

by court 

pending, appeal to Privy Coun¬ 
cil O 45 R 13 (2) (c) 

to which decree is sent for exe¬ 
cution O 21 Rr 26-28 

which passed the decree O 41 R 5 (2) 
pending cross suit O 21 R 29 

pending suit between decree-holder 
and judgment-debtor O 21 R 29 

pending Privy Council appeal 

O 45 R 13 (2) (O (e) 
pending reference to High Court O 46 R 2 
security 

for restitution where stay refus¬ 
ed O 41 R 6 

where order for stay made 

O 41 R 5 (3) (O 
summary suit—decree in O 3/ R 4 

to which court application to be 
made O 21 R 26 

of proceedings, 

on reference to High Court, O 46 R 2 
on removal of next friend O 32 R 10 (1) 
power of appellate court to S 107 N 18 
of public sale of land, S 72 

of sale of immovable property, pending 
appeal O 41 R 6 (2) 

(of) suit, S 10 

cross suit in interpleader suits O 35 R 3 
in firm name, where, names of part¬ 
ners not disclosed O 30 R 2 (2) 

interpleader suit—stay of suit 
brought against plaintiff O 35 R 3 

on agreement to refer to arbitration 

Sch II P 18 

pending disposal of previously ins¬ 
tituted suit S 10 


Subordinate Courts 

language of 

transfer of execution of decree to 
Subordination 
of courts 

Succession Act 

legal representative, and O 

Succession Certificate 

when necessary—mortgage suit— 
sonal decree against mortgagor O 
whether necessary in suit for sale 
mortgage O 

Suits 

abatement of 

See also Abatement 
adjustment of 

bar of— See also bar of suit 

by Criminal Procedure Code, 
election of alternative remedy 


express 

implied 

general remedy of 
special remedy 


S 137 
0 21 R 8 

S3 

22 R 4 N 13 


per- 

34 R 6 N 18 
on 

34 R 4 N 13 


O 22 
O 23 R 3 

S9N52 

S9N64 

S9N50 
£ I 55 


suit—bar by 


S9N62 
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Suits— Bar of 

illegal and immoral custom, suit 
based on • S 9 N 58 

' omission to include part of claim or 

relief to which plaintiff entitled O 2 R 2 
public policy, on the ground of S 9 N 58 
suits which are not of a civil nature S 9 
summary and concurrent remedy, if 

bars S 9 N 63 

under other Acts S 9 N 54 

voluntary payments—not based on 
agreement or prescription, suit for 
-if lies S9N49 

BAR TO FURTHER S 12 

* • fresh suit after withdrawal of previ¬ 
ous one O 23 R 1 

interest subsequent to decree, no 

S 34 


is 


0 22R9 
S9N59 
0 30 R 9 


S 83 
0 29 
0 30 
S 84 
0 27 


separate suit for 

no fresh suit when suit abates or 
dismissed under 
barrister, if can sue for fees 
between co-partners 
by or against 
alien enemy 
corporations, 
firms 

foreign states 

government, ■ S 79; 

person carrying on business in name 

other than his own—procedure O 30 R 10 
public officer S 79; O 27 

Ruling Princes, Chiefs, Ambassadors 
and Envoys S 86 

Secretary of State S 80 

trustee, administrator or executor 0 31 

claim suit O 21 R 63 

commencement of O 4 R 1 

compromise of, O 23 R 3 

conduct of O 1 R 11 

(s) consolidation of 02R6N4 

(s) on appeal to Privy Council O 45 R 4 
contract or conveyance or decree obtain¬ 
ed by fraud—suit to set aside S 9 N 61 

creation of interest, during suit S 22 R 10 

cross-suits—decrees in execution O 21 R 18 

dead person, suit against—maintain¬ 
ability of S 27 N 1 

declaration, suit for—temporary injunc¬ 
tion whether may be issued O 39 R 1 N 15 J 
devolution of interest pending suit 

assignee's failure to continue O 22 R 8 (2) 
interest—meaning— O 22 R 10 N 5 

suit—procedure O 22 R 10 

DISMISSAL OF . 

for being filed on behalf of a minor 
without a next friend O 32 R 2 

for default 

after the evidence has been re¬ 
corded O 9 R 8 N 3 

effect of 0 9R4; 0 9R8N8; 09R9 
restoration of suit 0 9R4 

setting aside O 9 R 9 

when justified—instances— O 9 R 8 N 3 
for failure 

of both parties to appear when 
suit is called on for hearing 

09R3N1 

of party to appear personally 
despite court’s order O 10 R 4 

of plaintiff 


Suits— Dismissal of : 

to appear at hearing, when 
defendant appears _0 9 R 8 

to apply for fresh summons’ 
on return of previous one 
unserved O 9 R 5 

to furnish correct address of 
defendant O 9 R 2 N 1 

to give security for costs order¬ 
ed O 25 R 2 

to pay expenses of commission 

O 26 R 15 N 1 

to pay process fees 

effect of O 9 R 4 

restoration of suit O 9 R 4 

for non-compliance with order of 

discovery or inspection 0 11R21 

for non-payment of commissioner’s 
fee 0 26 R11N 5 

for non-service of summons due to 

plaintiff's failure to pay costs O 9 R 2 
restoration O 9 R 4 

setting aside—of dismissal, where 
dismissal is for failure to furnish 
security for costs ordered O 25 R 2 

under O 22, • _ „ _ . 

effect t O 22 R 9 

legal representative can apply to 
set aside order O 22 R 9 

no fresh suit on same cause of 

action lies O 22 R 9 

where neither party appears O 9 R 3 

where plaintiff fails to pay costs of 

summons 0 9RZ 

with liberty to bring fresh suit^ 2 3 r i N 29 

DISPOSAL OF t n 

at first hearing ■ u 

due to failure to produce, evidence 

O 15 R4 

where defendants not at issue with 

plaintiff O 15 Rr 1, 2 

where parties at issue, _ u J a kj 

for foreclosure, decrees preliminary and 
final O 34 Rr 2, 3 

for recovery of wife, is for restitution of 

conjugal rights O 21 R 32 N 4 

FRAME OF . . . . . . , 02 

arrears of rent, joinder of claim for, , 

with claim for land 0 2R4 

foreclosure, suit for and joinder •. 

of claim for possession O 2 R 4 

joinder of causes of action 0 2 RJ 

joint promisors—separate suit—if ‘ 
maintainable against O 2 R 2 N 21 

jurisdiction, where several causes °f 

action are united O Z K J 

land, suit for recovery of, and D . 

joinder of claims OZK4 

mesne profits, joinder of claim for, 

, with suit for land O Z K 4 

omission to sue for one of several 
reliefs J \ °2RZ 

power of Court to order separate 
• • trials U Z R o 

redemption, suit for, and joinder of _ •' 
claim for possession, X % £ Z 

reliefs : • U ^ ^ 

relinquishment of part of claim O | R 2 
separate trials of causes of action U Z K 6 
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Suits —Frame of 


v ) Suits 


successive, claims arising tinder 
same obligation O 2 R 2 

suit by or against executor, adminis¬ 
trator or heir, 0 2R5 

suit for immovable property—join¬ 
der of causes of action Q 2 R 4 

to be framed with a view to final 
decision 0 2 R 1 

suit to include whole claim 

02R1 N3;02R 2 


maintenance suit 
mortgage suit 
partition suit 
partnership suit, 
pre-emption suit 
redemption suit 
hearing of 

party beginning, when to reply 
how commenced 
in general 
INSTITUTION OF 


O 2 R 1 N 3 
O 2 R 1 N 3 
02R1N 3 
O 2 R IN 3 
02R1N3 
O 2 R 1 N 3 
O 18 
O 18 R 2 (3) 
O 4 R 1 
Ss 9-35 (Part 1) 

S26; 0 4 


duly “ instituted—meaning of 


S 27 N 1 


plaint returned for presentation to 
competent Court—suit when insti- 


S 26 N 2 
S 88 


O 28 
0 32 


tuted . S 27 N 1 

priority of—two suits instituted on 
the same day presumption as to 
priority of institution S 26 N 2 

inter pleader S 88 

jurisdiction—institution of suit in Court 
of lower grade than one competent to 
try it, effect , . .... , . S 15 N 3 

lost negotiable instrument, suit on 0 7 R 16 
lunatics, by or against, procedure 0 32 R 15 
meaning of L P Cl 13 N 2 

appeal included in suit in S 10 S 10 N 7 
execution proceedings when may be 
•. treated as suit, S 47 

proceeding is not suit under S 10 S ION 7 
mesne profits, for—amount sued for 
statement of, in plaint O 7 R 2 

military men, suit by or against O 28 

minors and lunatics, . . O 32 

MINOR 

minor' plaintiff or co-plaintiff on 
majority, may repudiate suit O 32 Rr 13, 14 
suit against—when instituted S 26 N 2 

suit by or against .» 0 32 

suit on behalf of without next friend 

's' O 32 R 2 

miscellaneous proceedings—proceedings 

in S 141, principle of S 10 applicable- S 10 N 7 

money for recovery of—amount,sued 
for, statement of, in plaint O 7 R 2 

mortgages, suit on—parties to _ O 34 R 1 

native states—judgment of—suit on S 44 N 4 
negotiable instruments 

suit on—ordinary procedure to apply 

O 37 R 7 

summary suit on O 37 

of civil nature S 9 

on lost negotiable instrument O 7 R 16 

parties to O 1 

See also parties 

paupers, O 33 

person carrying on business jjn another 

name, suit against • O 30 R 10 

place of suing Ss 16-21 


O 1 

O 33 


plaint, necessity of S 2 (2) N 5 

possession of property to establish right 
to O 21 R 103 

by Princes and Chiefs, S 87 

procedure of; applies to miscelianous 
proceedings S 141 

public, suit on behalf of—parties to O 1 R 8 N 3 
public nuisances,—suit relating to S 91 

rent suit—withdrawal of O 23 R 1 N 4 

Register of O 4 R 2 

form of O 4 R 2 N 2 

representative character, by plaintiff in a O 7 R 4 
representative suit— 

abatement—legal representative, who 
is • O 22 R 3 N 10 

compromise O 1 R 8 N 23 

concise statement of claim—contents 
of O 7 R 9 

decree in • O 1 R 8 N 21 

decree in—who may apply for exe¬ 
cution O 21 R ION 2 

one defendant may be sued on behalf 
of all having common interest O 1 R 8 
plaint in — contents of . 0 7R4 

parties— See parties 

suit by or against company O 29 R 1 N 3 
survival of right on death of parties 

O 22 R 1 N 13 

title of suit 01R8N17 ; 07R4N14 
suit relating to public charities, S 92 

sale in execution—suit to set aside O 21 R 92 
separate suit,—power of court to order, 

O 1 R 2; O 2 R6 

stay of 

and res judicata, distinction between , 

S10N2 

concurrent jurisdiction necessary S ION 11 
cross suits, applicability of the 
principle S 10 N 8 

decree in contravention, not a nullity 

SION 13 

essential conditions of S 10 N 2 

. inherent power S 151 N 3 

interlocutory orders, not barred S 10N 12 
jurisdiction of 

court does not refer to terri¬ 
torial jurisdiction S 10 N 9 

first Court to grant relief in both 
suits necessary S 10 N 11 

no discretion when conditions are 
satisfied S 10 N 2 

on interpleader suit, filed by the 
defendant regarding subject 
matter of suit 0 35 R3 

pendency of previous suit necessary 

SION 5 

power to stay, independent of S 10, S 10 N 3 
revision S 10 N 15 

same parties—all parties on one side 
need not be parties in other suit S 10 N 9 
same relief, not necessary S 10 N 4 

S 10 bars trial, not institution .1' 10 N 3 
subject matter in issue i e subject 
matter must be same S 10 N 4 

substantial identity of parties only 
necessary S 10 N 9 

suit in foreign Court 

no bar S 10 N 6 

power of High Court to stay S 10 N 6 
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Suits— Stay of 

subject-matter of, detention, preser¬ 
vation and inspection Q 39 R 7 

immediate possession to be given O 39 R 9 
to be deposited in Court 0 39 R 10 

preservation of, Courts power to pass 
interlocutory order for O 39 R 7 

suit for land or other immovable pro¬ 
perty, meaning of L P Cl 12 N 3 

suit for money—meaning of, for pur¬ 
poses of security for costs 0 25 R 1 N 12 
summary suit on negotiable instruments O 37 

to be instituted in Court of lowest grade S 15 

to establish right to possession 0 21 R 103 

TRANSFER OF Ss 22-25 

application for 

procedure after S 24 

to which Court to be made S 23 

by Governor-General S 25 

evidence taken prior to transfer 0 18 R 15 

re-transfer—of suit, appeal or other 
proceedings from one Court to ano¬ 
ther S 24 

transferred suit, evidence in 0 18 R 15 (2) 

trial—power of Court to order separate 

O 1 R2; 02R6 

WITHDRAWAL AND ADJUSTMENT OF 0 23 

by guardian or next friend on behalf 
of minor party—whether amount 
to compromise 0 32 R 7 N 12 

by one plaintiff without consent of 
others O 23 R 1 

withdrawal of O 23 R 1 

wrong plaintiff—suit in the name of O 1 R 10 

Summary suit 

on negotiable instruments O 37 

costs of noting non-acceptance or 
non-payment of promissory note 
or bill of exchange—recovery of O 37 R 6 
Courts in which summary suits may 
be brought 0 37 R 1 

defendant not entitled to defend 
unless leave obtained O 37 R 2 

deposit of bill hundi or note, power 
of Court to order 0 37R5 

leave to appear and defend 

after passing of decree O 37 R 4 

stay of execution and granting 
of leave O 37 R 4 

when granted 0 37 R 3 

summons in O 37 R 2 

Summons 

See also— process 

acceptance of _ 0 5 R o 

appearance of defendant in answer to 

summons O 5 R 1 

CONTENTS 

day for appearance of defendant to 
be specified 0 5 R 1 

defendant to be asked to produce 

documents O 5 R 7 

direction to produce documents reli¬ 
ed on O 5 R 7 

fixing day for appearance of defendant 

summons for final disposal— O 5 R 6 

direction to defendant to produce 
his witnesses 0 5R8 


Summons— Contents 

summons to settle issues or for final 
disposal 0 5 R 5 

copy of plaint or concise statement to 
accompany summons. O 5 R Z 

cost of serving summons O 48 R 1 

day for appearance of defendant, how 
fixed O 5 R 6 

to defendant S 27 

delivery for service,—procedure O 5 R 29 

disobedience of S 32 

by witness O 16 R 10 

penalty for S 32' 

documents relied on by defendant to be 
ordered to be produced O 5 R 7 

duty of persons to whom summons is 
delivered, or sent for service O 5 R 29 

endorsement as to time and manner of 
service of summons O 5 R 18' 

failure 

after summons returned unserved to 
apply for fresh summons for rhree 
months 0 9R5- 

of witness to obey for lawful excuse 

O 16 R 11 

to apply for fresh summons O 9 R 5 

for final disposal 

defendant to produce his witnesses O 5 R 8 
failure to produce evidence, proce- 
dure on 0I IS R 4 

settlement of issues or final disposal,0 5 R 5 
foreign summons,—services of S 29' 

FRESH SUMMONS O 15 R 1 N 5 

failure of plaintiff to apply for O 9 R 5 
effect of—defendant if dis¬ 
charged from liability O 9 R 5 N 4 
order for ' O 5 R 19 N 3- 

when may be ordered O 9 R 6 N 5 

in Small Cause Court suits, to be for 
final disposal only O 5 R 5 

issue of, for settlement of issues—power 
of court to dispose suit finally O 15 R 3 

letter, substitution of, for summons O 5 R 30 
manner of service endorsement as to O 5 R 18 
necessary where defendant does not 
appear and admit claim 05R1 

non-service of summons for plaintiff’s 
failure to pay costs, O 9 R 2 

not issued, if claim admitted by defendant 
when plaint presented, O 5 R 1 

personal appearance of parties, when can 

or cannot be ordered .05 Rr 3 4 

penalty for default in compliance with ^ 
refusal to accept O 5 R 1/ 

refusal to receive or sign—whether 
offence O 5 R 16 N 2 

summons issued through another court O 5 R 2Z- 
when from any cause service is impos- 
sible . O 5 R 29 

served but not in sufficient time 
SERVICE OF 0 9R6(c) 

absence of, due to plaintiff s failure 
to pay process fees (J y K* 

acknowledgment of person served to 

cjrrn USKIO' 

affidavit of 0 5R17N11 

affixing copy on outer door of 
de fendant’s place O 5 K 1/ 

agent, on O 5 K l> 
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Summons— Service of 

by affixture on outer door of defen- 
dent’s residence O 5 R 17 

by court to whom summons sent for 
service 0 5 R 23 

by post 0 5R25N1;05R10N2; 

O 5 R 9 Nn 3, 4 
on pardanashin ladies 0 5 R 19 N 3 
suit against firm 0 30 R 3 N 3 

copy of plaint to accompany sum¬ 
mons O 5 R 2 

“defendant cannot be found” mean¬ 
ing of 05R1SN 1; 05 R 17Nn4,5 
defendant keeping out of way for 
purpose of avoiding service O 5 R 20 
defendant not duly served procedure 

O 9 R 6 (1) (6) 

defendant not served for failure of 
plaintiff to pay costs thereof—pro¬ 
cedure O 9 R 2 

defendant residing within jurisdic¬ 
tion of another court, O 5 R 21 

delivery of summons for service 
where defendant within jurisdic¬ 
tion 0 5 R 9 

dismissal of suit when plaintiff 
fails to pay for service O 9 R 2 

dismissal of suit where plaintiff after 
summons returned unserved fails 
for three months to apply for fresh 
summons O 9 R 5 

due service but defendant not appear¬ 
ing-procedure on O 9 R 6 (a) 

duty of court to which summons is 
sent for service O 5 R 23 

duty of persons to whom summons is 

delivered or sent for service O 5 R 29 
effect of absence of service —ex parte 
decree, ground for setting aside 

O 9 R 13 N 18 

endorsement as to time and manner 
of O 5 R 18 

evasion of service by defendant O 5 R 20 N 3 
examination of serving officer O 5 R 19 
foreign summons S 29 

foreign territory, service in, through 
Political Agent or Court O 5 R 26 

impossibility O 5 R 20 N 4 

in Presidency Towns, of summons 
issued by courts outside O 5 R 22 

prison O 5 R 24 

- Rangoon, of process issued by 
outside courts 0 5 R 22 

irregularity in manner of service— 
effect of O 5 R 9 N 1 

letter substitution of, for summons O 5 R 30 

mode of 05 R 10 

affixing copy of summons on 

door of defendant’s house, O 5 R 17 
defendant 

in jurisdiction of another courtO 5 R 21 
in prison, O 5 R 24 

not in British India O 5 R 25 

residing beyond jurisdiction, 
service to be on agent O 5 R 13 

delivery or transmission for 
service O 5 R 9 

personal service O 5 R II 

service to be on defendant in 
person or his agent, O 5 R 12 

C.PC.-456 


Summons— Service of 

several defendants, O 5 R II 

signature of person served O 5 R 16 

when defendant refuse? to accept 

service or cannot be found O 5 R 17 
nazir is the proper officer to effect 
service O 5 R 9 N 5 

object of O 5 R 9 N I 

on agent O 5 R 12 

by whom defendant carries on 
business O 5 R 13 

empowered to accept service O 5 R 12- 

in charge of immovable pro¬ 
perty O 5 R 14 

in charge, in suits for immov¬ 
able property O 5 R 14 

when defendant, is beyond juris¬ 
diction O 5 R 13 

on corporation O 29 R 2 

on defendant in person, necessary 

when practicable O 5 R 12 

on defendant in prison O 5 Rr 24, 29 
on defendant—option to defendant 

to appear in person or by pleader 

O 5 R 1 

on defendant residing in another 
province S 23 

on defendant residing outside juris¬ 
diction O 5 R 21 

on defendant residing out of British 
India O 5 R 25 

on defendant—within jurisdiction— 
mode of O 5 R 10' 

on firm O 30 R 3 

on male member of defendant’s 

family O 5 R 15 N 2 

on master of ship, service as agent 

of owner O 5 R 13 

on member of defendant’s family 

O 5 R 15 N 1 

on minor O 5 R 12 N 2; O 32 R 3 N 10 

on newly added defendant—amend¬ 
ed copy, to be served O 1 R 10 (4) 

on pardanashin lady O 5 R 12 N 3 

on public servant or servant of 
railway company or local author¬ 
ity O 5 Rr 27, 29 

on railway company O 5 R 13 N 1 

on railway servant O 5 Rr 27, 29 

on servant, is not on member of 
• family O 5 R 15 Expl 

on servant of defendant O 5 R 15 N 3 

on servant of local authority O 5 Rr 27, 29 

on several defendants O 5 R 11 

on soldier or airman 

O 5 R 28; O 28 R 3 
on soldiers, sailors or airmen O 5 Rr 28, 29 
on witness—mode of O 16 R 8 

on witness—time for O 16 R 9 

on witness, to be made in same 
manner as summons to a defend¬ 
ant O 16 R 8 

presumption as to correctness of 
process-server’s report O 5 R 18 N 3 

proof of service O 5 R 19 N 4 

return of summons where from any 
cause service is impossible O 5 R 29 (2) 
service in foreign territory O 5 R 26 
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■Summons— Service of 

serving officer, examination of, 

touching service O 5 R 19 

substituted service O 5 R 20 

mode of O 5 R 20 N 5 

return of O 5 R 20 N 7 

when and how allowed 0 5 R 20 

through another court—procedure 

O 5 R 23 

through Political Agent O 5 R 26 

to witness O 16 R 8 

when defendant cannot be found O 5 R 17 
when defendant is within jurisdic¬ 
tion O 5 R 9 

when defendant, not in British 

India O 5 R 25 

when defendant refuses to accept 

O 5 R 17 

when defendant resides in another 
province S 28 

where defendant refuses service or 
cannot be found—procedure O 5 R 17 

within presidency-towns, of, sum¬ 
mons from, courts outside O 5 R 22 
witness—time for serving summons 
on O 16 R 9 

substitution of letter for summons O 5 R 30 
summary suit on negotiable instrument 
—form of summons O 37 R 2 N 2 

TO DEFENDANT 

to produce his witnesses O 5 R 8 

when to be issued O 5 R 1 

to enforce personal attendance S 30 ( b ) 

to person present in court to give 

evidence O 16 R 7 

to produce document S 30; O 16 R 6 

to strangers as witnesses O 16 R 14 

(to) witness _ S 31; O 16 

arbitrator, summoning of witnesses 

b v Sch II P 7 

contents of O 16 R 5 

costs to be deposited O lo K i 

court, power of, to summon 

strangers to suit as witnesses O 16 R 14 
expenses of G 16 R 2 

failure of witness to comply with 
—procedure 9 ^ R 10 

form of Sch I Appendix B N d 

mode of service _ O 16 R 8 

personal attendance of witness, 

when cannot be required O 16 R 19 

power of court to issue summons 
to witness S 30 

provisions as to witness to apply 
to parties C) 16 R 21 

refusal O 16 R 1 Nn 5, 6 

service of r\ i a o 

lime for serving O 16 R 9 

to appear before arbitrators Sch II P 7 

to give evidence O 16 R 1 

to give evidence or produce docu¬ 
ment S 31; O 16 R 1 

to produce documents O 16 R 6 

to specify time, place and pur¬ 
pose O 16 R 5 

witness must appear O 16 R 15 

where defendant resides in another 
province S 28 


Supplemental proceedings 


Ss 94, 95 


Surety 

See also security 

appeal from orders under S. 145 S 145 N 12 
cash deposit security—S. 145 does not 
apply S 145 N 7 

discharge of S 145 N 9 

discharge—of surety for defendant’s 
appearance O 38 R 3 

enforcement of liability of S 145 

for appearance of judgment-debtor, 
when discharged S 145 N 9 

for judgment-debtor S 55 

fulfilment of condition imposed on a 
person by court, surety for S 145 

LIABILITY 

co-extensive with principal debtor 

S 145 N 8 

personal liability of surety under 

S. 145 is condition precedent S 145 N 8 
surety for receiver O 40 R 3 N 2 

limitation for application under S 145 

S 145 N 13 

notice to surety before execution 
against him S 145 N 14 

order for refund of security under 
S 151—no appeal lies S 145 N 12 

payment of money under order of 
court—surety for—liability of surety S 145 
power under S. 145 discretionary S 145 N 7 
security bond strictly construed S 145 N 9 
security for fulfilment of condition 

S 145 N 6 

security for payment of money, in¬ 
stances of S 145 N 5 

security for restitution of property 

S 145 N 4 

security in proceedings other than 
suits, enforceability in execution S 145 N 6 
security may be given before or after 
decree S 145 N 3 

security taken by attaching officer whe¬ 
ther enforceable in execution S 145 N 6 
suit by or against S 145 N 11 

SURETY BOND 

form of S 145 N 10 

registration S 145 N 10 

surety for one-self'—S 145 applies S 145 N 6 

Temporary Injunction 

See- also injunction 

S 94; O 39 Rr 1-5 

notice to opposite party before grant- 
jner O 39 R 3 

order for O 39 R 2 (3) 

disobedience of O 39 R 2 (3) 

may be discharged, varied, or set 
aside O 39 R 4 

property in danger of being wrongfully 

sold in execution 0 1 19 R 3 (1) 

when granted O 39 R 1; S 94 


Tenancy Acts 

execution of decrees under 

Tenant 


O 21 R 17 N 7 


SUIT BY . o Qf, /C\ 

I against ruling chief or prince o oO 


i 
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Tenant 


inter pleader suit—when tenant 
may institute O 35 R 5 


Tender 

of expenses to witness 


0 16 R 3 


Territorial Jurisdiction 

, .See also jurisdiction, place of suing 

Time 


S 15 


EXTENSION OF 

See also extension of time S 148 

act prescribed or allowed by code S 148 
after expiry of period fixed S 148 N 7 
after final decree, no power S 148 N 11 
application to which court to be 
made S 148 N 10 

discretion of court S 148 N 6 

effect of appeal preferred S 148 N 9 

for acts prescribed or allowed by 
court . S 148 N 5 

for making award Sch II Para 8 

in consent decree S 148 N 3 

~-wcr ^urt to enlarge time S 148 
time fixed for payment in fore¬ 
closure decree O 34 R 2 

to make up deficient court-fee S 149 
when fixed by award S 148 N 4 

when fixed by decree S 148 N 2 

when fixed by law S 148 N 1 


S 148 N 4 
S 148 N 2 
S 148 N 1 


O 41 R 12 


when fixed or granted by court S 148 N 1 
when implied S 148 N 8 

(for) appearance of 

defendant to be specified in 
summons O 5 R 1 

when service substituted O 5 R 20 (3) 
to be specified in summons O 5 R 1 
respondent in appeal O 41 R 12 

for attendance of witness to be speci¬ 
fied in summons O 16 R 5 

for inspection 0 11 R 17 

for payment of purchase money O 21 R 85 

for sale in execution O 21 R 68 

for security and deposit on appeal to, 

Privy Council O 45 R 7 

for serving summons to witness O 16 R 9 
interrogatories 

time for filing affidavit of answer 

to O 11 R 8 

time within which application lies 
• to set aside O 11 R 7 

limit of, for execution S 48 

of sale in execution O 21 R 68 

of service of summons—endorsement 

; ;as to ' O 5 R 18 

summons served, but not in due time 

O 9 R 6 (1) (c) 
when fixed by law—instances of S 148 N 1 


Title of the Act S 1 (1) 

Tort ‘ 

damages—suit for—frame of—split- 

'■ ting of claim O 2 R 2 N 10 

defamation, suit for 

interrogatories O 11 R 6 N 9 

pleading—contents of O 6 R 9 Nn 2, 9 

IN RESPECT OF 

r \ immovable property, place of suing 

• movables, place of suing 


S 16 
S 19 


Tort —In respect of 

persons—place of suing S 19 

joint tortfeasors—suit against—parties 

O 1 R 3 N 8 

malicious .prosecution, suit for—plead¬ 
ings—contents of 06R4N11 

negligence—suit for—pleading—con¬ 
tents of O 6 R 4 N 13 

SUIT FOR DAMAGES 

parties O 1 R 10 N 14 

right to sue survival of on death 
of parties O 22 R 1 N 7 

suit on—parties O 1 R 10 N 21 

Transfer 

by High Court of district court S 24 

by Governor-General in Council S 25 

OF BUSINESS 

from ,one court to another S 150 

meaning of S 150 N 2 

powers of transferee court in- 

cxecution . S 150 N 1 

power to demand inventory under 
the probate and Administration 
Act S 150 N 1 

transferee court can punish dis¬ 
obedience of temporary injunc¬ 
tions S 150 N 1 

transferee court may set aside ex 
parte decree S 150 N 1 

whether it is same as transfer of 
business by district judge under 
Civil Courts Act S 150 N 2 

when S 150 applies S 150 N 3 


150 N 1 


150 N 1 
150 N 1 


150 N 2 
150 N 3 


OF DECREE 

application by transferee O 21 R 16 

for execution S 39 

attachment under precept, how 

long to continue S 46 proviso 

court passing decree, power of 
to send it to a subordinate 
court S 39 (2) 

courts receiving decree to file 
same without proof O 21 R 7 
court to which decree is sent 
to certify result of proceed¬ 
ings S 41 

decree, filing of, by court to 
which it is transferred with¬ 
out proofs O 21 R 7 

decree when may be trans¬ 
ferred S 39 

documents to be sent to court 
to which decree is trans¬ 
ferred O 21 R 6 

execution by court to which 
decree is transferred O 21 R 8 

execution by High Court, of de¬ 
cree transferred by other 
courts O 21 R 9 

execution in British India 

of decrees of Native States S 44 

execution in foreign territory, 
of decree of courts in 
British India S 45 

jurisdiction of court passing 

decree, proof of 0 21 R 7 N 4 
mode of transfer O 21 R 5 


S 44 


S 45 
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Transfer —of decree 

powers of courts in executing 
transferred decrees S 42 

precepts S 46 

Presidency Small Cause Courts, 
transfer of decrees for execu¬ 
tion to 0 21 R 4 

rules by local Government, for 
transfer to Collector S 70 

to Collector, rules as to Ss 68, 70 
to court in another province S 40 

to subordinate court by District 

Court O 21 R 8 

of negotiable instrument or shares after 
sale O 21 R 80 


OF PROPERTY 

after attachment 


S 64 


is void 

by judgment-debtor prohibited 
during management by Collector 

Sch III Para 11 

Transfer of Property Act, §. 57 sav¬ 
ing of powers conferred by 0 34 R 13 (2) 


SUIT 


general power of transfer S 24 

absence of order for transfer, 
effect of S 24 N 14 

appeal, if lies against order of 

S 24 N 17 

application to be made for S 24 N 3 
at any stage of suit S 24 N 6 

court to which it is transferred 
must be competent to try it 

S 24 N 11 

conditions for exercise 
court, meaning of 
courts which can transfer 
grounds of 
insufficient grounds 
instances of 


S 24 N 2 
S 24 N 9 
S 24 N 5 
S 24 N 13 
for— 

S 24 N 13 


notice of application is neces¬ 
sary S 24 N 10 

of its own motion S 24 N 4 

power of court to transfer suit 
pending before it S 24 N 8 

procedure of court of S 24 N 15 
revision, if lies against order 
of S 24 N 18 

Small Cause Court, effect of 
transfer from or to S 24 N 15 

transfer of small cause suit to 
another court not having 

small cause power—effect of 

S 24 N 11 

sufficient grounds for transfer, 
instances of S 24 N 13 

suit if can be transferred if 
instituted in court without 

jurisdiction S 24 N 12 

transfer from courts subordi¬ 
nate to it S 24 N 9 

who may apply for transfer S 24 N 3 

Governor-General in Council’s 
power to transfer S 25 

Governor-General in Council 
transfer by—appeal to which 
'High Court lies S 25 N 2 


Transfer— Suit 


High Court, suit pending before 
single judge—transfer to another 
High Court S 

meaning of S 

transferred suit, evidence in, how 
•dealt with O 18 R 

which may be instituted in more 
than one court 

application for transfer S 

application to be made to com¬ 
mon appellate court S 

application to be made to what 

court 

application, when to be made S 
notice to parties necessary be¬ 
fore making application S 
objections must be heard before 
making order S 

original side of High Court, 

• if subordinate to appellate 
side for purposes of trans¬ 
fer S 

stay of suit, inherent powers S 
strong reasons necessary S 
transfer to court subordinate to 
different (High Court S 


25 N 1 
24 N 7 

IS (2) 

S 22’ 

22 N Z 

23 N 2' 

S 23. 
22 N 6- 

22 N 

22 N 5- 


23 N 3’ 
22 N 8 

22 N i 

23 N 4’ 


Trust 


DEDICATION 

necessary S 92 N 5; 

not to be vague S 92 N 5- 

devolution of S 92 N 5* 

idol—suit on behalf of—contents of 

plaint O 7 R 4 N 2' 

private trust—scheme, not to be framed 

S 92 N 21- 

public TRUST 

administration of —cypres doctrine, 
applicability of S 92 N 22' 

decree against—execution—at¬ 
tachment, pending ascertain¬ 
ment of amount due O 21 R 42 N 3 
distinguished from private trust S 92 N 5- 
religious or charitable—suits in res¬ 
pect of S 92' 

scheme 

execution of 
interpretation of 
matters arising under 
jurisdiction 
settlement of 
variation 
suit relating to 

abatement S 92 N 36; O 22 R 1 N 14 

addition and striking out of 
parties, governed by ordinary 
rules O 1 R 10 N 1Q| 

appointing new trustee S 92 (&) 

arbitration, reference to S 92 N 35 
compromise of S 92 N 29 

effect of O. 1, R. 8 O 1 R 8 N 8 

if can be brought in 
pauperis 
jurisdiction 
limitation 
nature of 

need not be contentious 


S 92 N 34 
S 92 N 21 
ourt’s 

S 92 N 21 
S 92' 
S 92 N 21 
S 92 


forma 

S 92 N 31 
S 92 N 38 
S 92 N 40 
S 92 N 7 
S 92 N 32 
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Trust— PUBLIC TRUST— Suit relating to 


Unsound mind 


order of District 
revision 
parties 

plaint, contents of 
relief claimable 
valuation of 


Judge— 

S 92 N 37 
S 92 Nn 8, 28 
O 7 R 4 Nn 1, 2 
S 92 Nn 9-14 
S 92 N 39 


trustee 

appointment of S 92 

de son tort S 92 N 5 

_ manager of mutt S 92 N 5 

removal, suit for S 92 

suit against, when will lie S 92 N 6 
suit by—splitting of claims— 
Advocate-General is barred 
from suing for omitted 
portion O 2 R 2 N 21 

vesting of property in S 92 

trust property 

alienation of S 92 N 20 

allocation of, to any particular 
object of trust S 92 (1) ( e ) 

authorizing sale, etc., of S 92 

trustee 

attachment, property held in trust 

for judgment-debtor, liable to S 60 (1) 
beneficiaries, when may be added as 

parties O 31 R 1 N 2 

co-trustees—suit by O 1 R 1 N 7 

deposit in court, order for, of 
moneys, etc., held as trustee O 39 R 10 
husband of married trustee need not 
join in suit by or against her O 31 R 3 
parties—when there are several 
trustees, all to be made parties O 31 R 2 
representation of beneficiary by 
trustee in suit relating to mort¬ 
gage concerning property vested 
in trustee O 34 R 1 N 7 

suit by or against O 31 

suit for removal—whether can be 
filed in forma pauperis O 33 R 1 N 15 
whether may sue as pauper O 33 R 1 N 13 
trust property 

alienation of—suit to set asi/de— 
parties to suit O 1 R 8 N 8 

suit as to where contention is be- 
ween beneficiaries and third 
parties O 7 R 4 N 2 

suit to recover—who can sue O 1 R 8 N 8 


Umpire 

See also arbitration 
appointment of new 
appointment of 
notice for 

corruption or misconduct 
death of 

leaving British India 
powers of 

statement of special case 
when may arbitrate 

Unsound mind 


Sch II P 5 
Sch II P 4 (1) (a) 
Sch II P 5 
of 

Sch II P 15 (1) (a) 
Sch II P 5 (b) (1) 
Sch II P 5 (b) (Hi) 
Sch II P 6 
by Sch II P 11 
Sch II P 9 


person of— See lunatic 
plaint, statement in, where party is of 
unsound mind O 7 R 1 ( d ) 


suits by or against persons of O 32 R 15 

Usage having the force of law 

and pauper appeal O 44 R 1 

and reference to High Court O 46 R 1 
and second appeal S 100 (1) 

Vakalatnama O 3 R 4 

•consolidated appeals—whether one vaka- 

lat enough O 41 R 1 N 15 

defect in—presentation of appeal, effect 
on O 41 R 1 N 3 

Valuation 

appeal S 96 N 18 

claim suit O 21 R 63 N 21 

“competent to try” meaning of S 15 N 5 
declaration and injunction, suit for S 15 N 16 
different subjects included in suits— 
aggregate value is value of suit S 15 N 27 
document, suit to set aside S 15 N 7 

for jurisdiction and for court-fee S 15 N 9 

foreclosure suit S 15 N 11 

in appeals to Privy Council O 45 R 4 

inquiry into O 45 R 5 

jurisdiction determined by valuation in 
plaint S 6 Nn 4, 5 

karnavan, suit to remove S 15 N 7 

landlord and tenant, suit between S 15 N 22 

occupancy right, suit to establish S 15 N 25 

of subject-matter—Privy Council appeal 

S 110 N 3 

OF SUIT 

improper—consequent change of 


O 44 R 1 
O 46 R 1 
S 100 (1) 

O 3 R 4 


S 15 N 7 
S 15 N 9 
S 15 N 11 
O 45 R 4 
O 45 R 5 


forum—effect of 


S 15 N 8 


improper—jurisdiction if can be 
objected to in appeal S 15 N 8 

mode of S 15 N 10 

Privy Council, appeal to 

and consolidation of suits O 45 R 4 
and remitting dispute to lower 
court O 45 R 5 

rejection of plaint where relief 
claimed is undervalued 

O 7 R 11 (b) 

where satisfactory valuation, not 


possible 


plaint, to state value of subject- 


S 15 N 7 


matter O 7 R 1 (1) 

pre-emption suit S 15 N 12 

redemption suit S 15 N 11 

registration of documents, suit to en¬ 
force S 15 N 7 

special case for court’s opinion O 36 R 2 
trustees, suit to remove S 15 N 7 


Verification 

application for 

execution, requires 
leave to sue as pauper 
order for sale 

OK PLEADING 


O 21 R 11 (2) 
O 33 R 2 
O 21 R 66 (3) 


See also pleading 

in general O 6 R 15 

in suits against Government O 27 R 1 

suits by or against corporations O 29 R 1 
in suits by or against firm O 30 R 1 (2) 
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Vice-Admiralty • . 

procedure in cases of—applicability of : 
code S 96 N 2 

Village Court 

' bar of suit due to splitting of relief, if 

applies to proceedings in 0 2 R 2 N 36 
Village headman 

is public officer S 2 .(17) Notes 

Village Sanitation Panchayat 

whether public officer S 2 (17) Notes 

4 • 

Warrant 

See also (1) attachment, (2) arrest, 

(3) EXECUTION 

1 affixing copy of, and delivery of joint 

possession 0 21 R 35 (2) 

endorsement on ‘ 0 21 R 25 

FOR ARREST ; 

and cancellation thereof S 59 (1) 

contents of O 21 R 38 

for disobeying summons S 32 (a) 

of defaulting witness O 16 R 10 (3) 

of defendant, before judgment 

S 94 (a) ; O 38 R 1 
of defendant, to enforce appear¬ 
ance * S 94 (a) 

outside jurisdiction in cases other 

than execution of decrees S 136 

to direct judgment-debtor to be 
brought up O 21 R 38 

Will 

EXECUTOR 

if can obtain probate in forma 
pauperis O 33 R 1 N 1 

representation of beneficiary by, in 
suit on mortgage concerning pro¬ 
perty vested in O 34 R 1 N 7 

suit against 

frame of O 2 R 5 

parties to O 1 R 10 N 14 

suit by 

contents of plaint O 7 R 4 N 1 

joint—parties to O 1 R 1 N 7 

who have not proved, not neces¬ 
sary parties O 31 R 2 (pro) 

PROBATE PROCEEDINGS 

applicability of rules as to with¬ 
drawal of suit O 23 R 1 N 5 

arbitration provisions, applicability 

of Sch II P 1 N 5 

compromise of O 23 R 3 N 11 

interrogatories O 11 R 1 N 14 

minor, party—appointment of guar- 
■ dian ad litem O 32 R 3 N 14 

O 9 provisions, applicability of 

0 9 R 9 N 6 

temporary injunction, if may be 
granted O 39 R 1 N 4 

verification of pleading, applica¬ 
bility of rule of 0 6 R 15 N 1 

whether probate can be obtained 

in forma pauperis O 33 R 1 N 1 

Withdrawal 

OF APPEAL 

effect on, cross-objections O 41 R 22 (4) 
OF ATTACHMENT 

before judgment O 38 R 6 (2) 


Withdrawal —of attachment * . ■ 

property of defaulting witness 0 16 R 11 
of suit O 23 R 1 

application for ^ O 23 R 1 N 16 

by guardian or next friend whe- 
' ther amounts to compromise 

0 32 R 7 N 12 

by High Court from subordinate 
courts S 24 (1) (b) 

by one plaintiff without consent of 
others O 23 R 1 (4> 

by pauper payment of court-fees 

0 33 R 11 

formal defect O 23 R 1 

or of part of the claim O 23 R 1 

subject to Limitation Law O 23 R 2 
with leave to file fresh suit 

O 23 Rr 1, 2 

without leave O 23 R 1 (3) 

provisions of O 23 do not apply to 
application for final decree O 23 R 1 N 8 

Witness 

about to leave court’s jurisdiction 0 18 R 16 
appearing and explaining default— 
attachment may be withdrawn 0 16 Rll 
ARREST OF 

attendance on date enforced by O 16 R IS 
for disobedience to summons O 16 Rr 10, 18 
when exempt from S 135 (2) 


O 16 R 10 

O 16 R 13- 
O 16 R 10 (3) 
O 16 R 11 


ATTACHMENT OF PROPERTY 
of defaulting witness 
mode of 
order for 
withdrawal of 

ATTENDANCE 

before collector Sch III P 1? 

before commissioner • O 26 R 17 

examination of O 26 R 1/ 

provisions of code as to at¬ 
tendance before court, applt- 

cability of, to 9 , ?? 5 

beyond jurisdiction ,0 16 R 19 

duty of, to attend at each hearing 

O 16 Rr 15, 16 

in person, when ordered O 16 R 19" 

of arrested witness how enforced 

O 16 R 18 

power to compel, to give evidence 
or produce documents S 30' 

rules as to, apply to parties O 16 R 21 

when not required, in person O 16 R 19' 

commission to examine S 75; O 26 R 1 

cross-examination of deponent of affi- 
davit O 19 R 1 N 4 

cross-examination—right of court to fix 

time limit for O 18 R 4 N 1 

DEMEANOUR 

commissioner to examine witness, 

if may note demeanour V O) K / 

notes as to ° 18 K l£ 

departure from court without lawful 

excuse n 

detention of O 16 R 4 (2) 

discretion of court, to refuse to 

examine ® 

disobedience of summons, effect <J 16 Kr 1U, ll 
duty to give evidence or produce docu¬ 
ment O 16 R 16 
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Witness 


evidence, taken under S 138, Evidence 
Act to conform to form prescribed 

O 18 R 7 

EXAMINATION OF 

answer to be taken down O 18 R 10 
before framing issues O 14 R 4 

by commissioner O 26 R 16 (a) 

certain rules of O. 18 applicability 
of, to High Court O 49 R 3 

conduct of witness, may be re¬ 
corded by court O 18 R 12 

if infant or old O 18 R 4 N 1 

in absence of opposite party O 18 R 5 N 2 

” in particular manner on agree¬ 
ment 0 18R4N2 

not complete without cross exami¬ 
nation O 18 R 4 N 1 

on commission—grounds for 

O 26 R 1 N 1 

particular question or answer to 
be taken down O 18 R 10 

power to examine witness imme¬ 
diately O 18 R 16 

power to re-call and examine wit¬ 
ness O 18 R 17 

remarks on demeanour of witness 

O 18 R 12 

to be from the witness box O 18 R 4 N 2 
to be in open court O 18 R 4 

when witness fails to attend O 16 R 10 (1) 
witness about to leave jurisdiction 
of court O 18 R 16 (1) 

exemption from arrest S 135 

EXPENSES OF 

detained more than a day O 16 R 4 (2) 
giving evidence before commis¬ 
sioner O 26 R 17 

expert O 16 R 2 (2) 

insufficiently paid O 16 R 4 

payment of, to witness O 16 R 3 

n scale of O 16 R 2 (3) 

FAILURE TO OBEY SUMMONS 0 16 Rr 10, 11 

procedure O 16 R 10 

proclamation, to attend, affixing 

copy of, on outer door of house 
of witness O 16 R 10 (2) 

when offence O 16 R 18 N 1 

immediate examination of witness 

O 18 R 16 

inability to give evidence or produce 

document—procedure O 16 R 18 

infirmity of—examination of witness 

on commission when may be ordered 

O 26 R 1 

letter of request to examine S 77 

objection to question or answer, to be 
taken down O 18 Rr 10, 11 

party, summoning of, as witness O 16 R 1 N 4 
payment of expenses, to O 16 R 3 

penalty for default of compliance with 
summons S 32; O 16 R 12 

personal attendance, when to be ordered 

O 16 R 19 

POWER OF COURT 

to determine what witnesses to be 
examined O 18 R 2 N 1 

to examine immediately O 18 R 16 

to fine O 16 R 12 


Witness— Power of Court 

to issue summons to witness S 30 (b> 
to order person present in court to 
give evidence or produce docu¬ 
ment O 16 R 7 

' to order sale of property of wit¬ 
ness O 16 R 12 

to summon, of its own accord O 16 R 14 

process against, for appearing before 
commissioner 0 26 R 17 

proclamation requiring witness to attend 
or produce document O 16 R 10 

questions to be taken down O 18 R 10 

re-calling of O 18 R 17 

remarks about demeanour O 18 R 12 


or produce document O 16 R 10 

questions to be taken down O 18 R 10 

re-calling of O 18 R 17 

remarks about demeanour O 18 R 12 

RESIDING OUT OF BRITISH INDIA 

examination on commission O 26 R S 
letter of request for examination O 26 R 5 
rules as to attendance apply to parties 
to suit, when required to attend O 16 R 21 
sickness of—commission to examine 
• witness when may be issued O 26 R 1 

• signature of, to deposition O 18 R 5 N 4 

strangers, summons by court of its own 
accord to O 16 R 14 

summoning of witnesses, before arbi¬ 
trator Sch II P 7 

SUMMONS TO 

applicability of rule about expenses 

(O 16, R 2) to High Court O 49 R 3 
application for issue of O 16 R 1 

attachment of property of witness 

O 16 R 10 (3) 
appeal from order of O 43 R 1 Cl (g) 
contents of O 16 Rr 1, 5 

court may summon stranger to suit 
as witness O 16 R 14 

directing defendant to produce his 
witnesses O 5 R 8 

documents, for production of O 16 R 6 
to give evidence, duty of persons O 16 R IS 
examination of serving officer, when 
witness fails to appear O 16 R 10 (1) 
expenses of witness detained more 
than a day O 16 R 4 (2) 

how served O 16 R 8 

insufficient sum paid for expenses, 
procedure O 16 R 4 

party refusing to give evidence- 
appeal from order pronouncing 
judgment against party O 43 R 1 Cl (h) 
procedure, when witness apprehend¬ 
ed cannot give evidence O 16 R 18 
procedure, where witness fails to 
comply with summons O 16 Rr 10, 12, 13 
proclamation to attend O 16 R 10 (2) 
refusal by O 16 R 1 Nn 5, 6 

refusal to give evidence when re¬ 
quired by court, consequence of 

O 16 R 20 

remuneration payable to experts 

O 16 R 2 (2) 

rules as to witness to apply to par¬ 
ties summoned as O 16 R 21 

security for attendance from wit- ^3 
ness O 16 R 16 (2> 

Small Cause Court, cannot attach 
immovable property of witness 

O 16 R 10 proviso 


& 
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Witness— Summons to 


tender of expenses, to witness O 16 R 3 

time for serving summons 0 16 R 9 

time, place and purpose of attend¬ 
ance to be stated in summons O 16 R 5 

to appear before arbitrators Sch II P 7 

to give evidence or produce docu¬ 
ment S 31; O 16 R 1 

travelling and other expenses of 

witness O 16 R 2 

warrant of arrest, issue of 0 16 R 10 (3) 
when witness may depart O 16 R 16 

when witness cannot be ordered to 
attend in person O 16 R 19 

summoned by court of its own accord 
—cross-examination of O 16 R 14 N 2 


Words and Phrases 


f >• 


•t 


Woman 

See also female 

decree against wife, when may'be exe-' % 
cuted against husband ... C\22 R ?-^)' 

“£&£“ arrest and 

exempt from personal appear,**!^ i 

marriage of party, suit not to abate by O ^2 R 7 
married woman, if can sue as pauper 
or guardian ad litem of,minor party 

. ‘ O02-R-4 N 4 


married woman if can sue as pauper 

O 33 R 1 N 14 


no attachment of certain personal orna¬ 
ments of S 60 (1) (a) 

security for costs from woman plaintiff 

O 25 R 1 (3) 



Words and Phrases 

any other court of final appellate juris¬ 
diction S 109 N 6 

appearance O 3 R 1 N 3 

hankers’ book 0 7 R 17 N 1 

bonds S 2 (19) Notes 

civil courts L P Cl 16 N 2 

civil process S 135 N 8 

court of civil jurisdiction S 141 N 6 

court which passed a decree S 37 

debt S 60 N 7; O 21 R 46 N 2 

salary whether debt O 21 R 46 N 3 

decree for purposes of S. 109 S 109 N 3 ; 
defendant for purposes of O. 9 
r. 2 09R2N2 

district S 2 (4) 

final order with reference to S. 109 S 109 N 4 
first hearing O 8 R 1 N 3 

Government pleader S 2 (/) 

hearing O 9 R 9; O 17 R 2 N 6 

judgment L £ ^1 15 N 2 

matters in controversy o £ \&) r* ° 

■matter in difference in Sch. II 

Sch II P 1 N 10; P 3 N 4 

matter in issue S 11 Expl 

member of family —servant not in- 
chided . O 5 R 15 

order passed on appeal with reference , T - 

to S. 109 s m N 5 

ordinary jurisdiction L r U in * 

person under disability c in? w in 

powers a i 1 

power-of-attorney O 3K two 

prescribed . S 2 (16) 

question arising betzoeen parties to sutt 

within S 47, for pauper suits O 33 R 15 


« w 


question of fact O 21 R 90 N 41 

question of law O 21 R 90 N 41 

reasonable cause for removing or sus¬ 
pending legal .practitioner LP Qs 9&10 N 4 
recognized agent O 3 R 2 

residence . O 5 R 9 N 2 

right to sue O 22 R 1 N 3 

rules S 2 (18) 

salary O 21 R 46 N 3 

salary whether debt O 21 R 46 N 3 

shares in a corporation S 2 (19) 

signed S 2 (20) 

special case, in Sch II Sch II P 11 N 1 

stock S 2 (19) Notes 

subjects in dispute O 2 R 1 N 3 

such other order in O. 17 R2; O 17 R 2 N 8 
sufficient cause within Sch II, P 17 

Sch II P 17 N 9 
suit L P Cl 13 N 2 

suit for immovable property O 2 R 4 N 3 
suit for payment of money for purposes 
of security for costs O 25 R 1 N 12 

tribunal S 135 N 6 

while serving under the Government 

S 2 (17) Notes 


Written statement 
See also pleading 

additional O 8 R 9 

amendment of O 6 R 17 

defence founded on separate grounds 

O 8 R 7 

defence of fraud to be set forth O 8 R2 

denial of contract, how to be made O 6 R 8 
denial of plaintiff’s claim must be 
specific O 8 Rr 3, 5 

effect of not presenting O 8 R 10 

evasive denial not allowed O 8 R 4 

fact deemed to be admitted—power of 
court to require proof O 8 R 5 Proviso 
facts not denied to be taken as ad- 
mitted O 8 R 5 

facts specifically denied are deemed as 
admitted J O 8 R 5 

failure to amend within time fixed by 
court, effect of ^ ° K 18 

failure to present, though called for 
by court—effect O 8 K iu 

grounds which would take opposite 
party by surprise, to be stated O 8 R i 

illegality, defence must be pleaded O 8 K ^ 

inspection of documents mentioned r ^ 

limitation, defence musf be pleaded 08R2 
new facts, must be specially pleaded u 8 K z 
new ground of defence, which has arisen 
after written statement, may be ■ 

raised O 8 R 8 

payment or performance, defence of O 8 R 2 
pleading includes , O 6 R 1 

presentation of U 8 K i 

relief claimed by defendant must be 

specifically stated O 7 R 7 

set-off founded on separate grounds, 
to be separately stated O 8 R 7 

set-off, particulars of, to be given in , 

written statement H o d a 

set-off, when may be claimed u 8 K ,J 

signing of O 6 R 
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Written Statement 


striking out unnecessary, scandalous or 
embarrassing matter 
subsequent pleadings 
to be presented by defendant 
verification of 


O 6 R 16 
O 8 R 9 
O 8 R 1 
O 6 R 15 


Worship 

right of, temporary injunction restrain¬ 
ing O 39 R 1 N 8 

suit for, right of, if of civil nature S 9 N 23 


Writing 

notices and orders should be in S 142 

Wrong 

to immovable property, suit for com¬ 
pensation for—place of suing S 16 ( e) 
to person or movables, suit for—place 
of suing S 19 

wrong payment of sale proceeds, refund 
of S 73 (2) 

wrong plaintiff, suit in the name of O 1 R 10 
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